IN THE FLORI DA SUPREME COURT
CASE NO. SCO06-1152

JONATHAN HUEY LAWRENCE, Petitioner

JAMES R MCDONOUGH, Respondent.

RESPONSE TO PETI TI ON FOR WRI T OF HABEAS CORPUS

Lawence filed an initial petition for wit of habeas
cor pus. For the reasons discussed, the petition should be

deni ed.

FACTS AND PROCEDURAL HI STORY

The facts of the case and its procedural history are
recited in the acconpanyi ng answer brief. Lawence had two
different appellate counsel. Lawence was first represented in
the direct appeal by Assistant Public Defender Chet Kaufman, who
wote the initial brief and then by Assistant Public Defender
David Davis, who wote a supplenental initial brief and the
reply brief. APD Davis did the oral argunent.

First appellate counsel, Assistant Public Defender Chet

Kauf man, who i s now an Assi stant Federal Public Defender and who



is now a board certified crimnal appellate specialist, was
admtted to the Florida Bar in 1989. He wote a 98 page initial
brief raising six issues. First appellate counsel devoted 32
pages of the initial brief to the facts.

Lawr ence’ s second appel |l ate counsel, Assistant Public
Def ender David Davis, has been a board certified crim nal
appel l ate specialist since 1987 and was admtted to the Florida
Bar in 1979. Second appell ate counsel wote a suppl enent al
initial brief raising the additional issue of whether
| nvestigator Hand’s testinony about Lawence’' s alter ego was
properly admtted. Lawence v. State, 846 So.2d 440, 446, n.9
(Fla. 2003)(listing issues raised but not in the order raised in
the initial brief).! Assistant Public Defender Davis then wote
a 29 page reply brief readdressing five of the six issues raised

inthe initial brief. (ISSUES I, IIl, IIl, V and VI).

! The seven issues raised were: 1) the trial court erred by

failing to order a conpetency hearing for Lawence; 2) the trial
court erred by refusing to admt into evidence facts in support
of the substantial domnation mtigator and then rejecting that
mtigator; 3) the trial <court erred by finding the cold,
calcul ated, and preneditated aggravator; 4) the trial court
erred by issuing a defective and unreliable sentencing order; 5)
Florida's capital sentencing schene is unconstitutional; 6) the
trial court erred in allowing a lay witness to testify to an
opi nion reserved for experts (raised in supplenental briefing);
and 7) Lawence’s death sentence is disproportionate.



| NEFFECTI VE ASSI STANCE OF APPELLATE COUNSEL

In Rutherford v. Mwore, 774 So.2d 637 (Fla. 2000), this
Court explained that the standard for proving ineffective
assi stance of appellate counsel mrrors the standard for proving
ineffective assistance of trial counsel established in
Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80
L. Ed.2d 674 (1984). The Rutherford Court explained that to show
prej udi ce petitioner nust show that the appellate process was
conprom sed to such a degree as to underm ne confidence in the
correctness of the result. Rutherford, 774 So.2d at 643.
Appel | ate counsel’s performance will not be deficient if the
| egal issue that appellate counsel failed to raise was
meritless. This Court noted that a habeas petition is the
proper vehicle to assert ineffective assistance of appellate
counsel. See also Freeman v. State, 761 So.2d 1055 (Fla. 2000).
Additionally, in the appellate context, the prejudice prong of
Strickland requires a showing that the appellate court would
have afforded relief on appeal. United States v. Phillips, 210
F.3d 345, 350 (5'" Gir. 2000). Petitioner nmust show that he
woul d have won a reversal fromthis Court had the issue been
rai sed.

Here, Lawence has the additional hurdle of the fact that

he had not one, but two appellate | awers. Both appellate



publ i ¢ defenders would have to be found to be ineffective for
this Court to grant relief. Because his second appellate
counsel filed a supplenental initial brief raising an additional
i ssue on appeal, it is clear that second appellate counsel
reread the trial record with an eye to raising any issue that he
t hought first appellate counsel had m ssed or omtted. The
standard for ineffectiveness of appellate counsel is that no
reasonabl e appel l ate attorney woul d have onmtted the issue.
Marquard v. Sec'y for Dept. of Corr., 429 F.3d 1278, 1304 (11'"
Cir. 2005)(explaining to establish ineffective assistance of
counsel, a petitioner nmust establish that no conpetent counsel
woul d have taken the action that his counsel did take” quoting
Chandler v. United States, 218 F.3d 1305, 1315 (11'" Gir.

2000) (en banc)). Alnost, by definition, there can be no

i neffective assi stance of appell ate counsel when two different,
but experienced, crimnmnal appellate |awers independently handl e

t he appeal .



| SSUE |

WHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG
TO RAI SE A PROPORTI ONALI TY | SSUE THAT WAS, I N FACT,
RAI SED? ( RESTATED)

Lawr ence contends that his two appellate attorneys were
ineffective for failing to adequately brief the proportionality
issue. This issue was raised in the direct appeal. This Court
ruled that Lawrence’s death sentence was proportionate. |ndeed,
this Court’s direct appeal opinion had an extensive di scussion
of proportionality. Specifically, this Court held:

The final issue we here consider is the issue of
proportionality. In Bates v. State, 750 So.2d 6, 12

(Fla.1999), this Court stated:

Qur function in a proportionality reviewis
not to reweigh the mtigating factors

agai nst the aggravating factors. As we
recogni zed in our first opinionin this
case, that is the function of the trial

j udge. Rather, the purpose of
proportionality reviewis to consider the
totality of the circunstances in a case and
conpare it with other capital cases. For
pur poses of proportionality review, we
accept the jury's recommendati on and the
trial judge' s weighing of the aggravating
and mitigating evidence.

(Ctations onmtted.) W have |likew se said that
proportionality “is not a conparison between the
nunber of aggravating and mtigating circunstances;
rather, it is a ‘thoughtful, deliberate
proportionality review to consider the totality of the
circunstances in a case, and to conpare it with other
capital cases.’” Beasley v. State, 774 So.2d 649, 673
(Fl a. 2000) (quoting Porter v. State, 564 So.2d 1060,
1064 (Fl a.1990)).

Additionally, we stated in Dixon v. State, 283
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So.2d 1, 7 (Fla.1973):

Death is a unique punishment inits finality
and in its total rejection of the
possibility of rehabilitation. It is proper,
therefore, that the Legislature has chosen
to reserve its application to only the nost
aggravated and unmtigated of npbst serious
crinmes. In so doing, the Legislature has

al so recogni zed the inability of man to
predict the nyriad tortuous paths which
crimnality can choose to follow. If such a
predi ction could be nade, the Legislature
coul d have nerely programred a judici al
conputer with all of the possible
aggravating factors and all of the possible
mtigating factors included-with ranges of
possi bl e i npact of each-and provided for the
i nposition of death under certain

ci rcunstances, and for the inposition of a
life sentence under other circunstances.
However, such a conputer could never be
fully programmed for every possible
situation, and conputer justice is,
therefore, an inpossibility. The Legislature
has, instead, provided a system whereby the
possi bl e aggravating and mtigating

ci rcunst ances are defined, but where the

wei ghing process is left to the carefully
scrutinized judgnment of jurors and judges.

We have followed D xon by stating that the death
penalty is “reserved for only the nost aggravated and
| east mtigated of first-degree nurders.” Urbin v.
State, 714 So.2d 411, 416 (Fl a.1998).

The sentencing order in this case found extensive
aggravating circunstances and substantial mtigating
ci rcunstances. The trial judge properly weighed these
circunstances and determned that the jury's death
recommendati on should be foll owed. The trial judge's
sentencing order offered the follow ng summary of his
findi ngs:

The Court has carefully considered and
wei ghed the aggravating circunstances found
to exist in this case. The State has proven
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beyond and to the exclusion of every
reasonabl e doubt the existence of two
serious aggravators. The prior violent

fel ony aggravator was given great wei ght due
to the fact that both prior offenses were
commtted prior to the nurder of Jennifer
Robi nson, were commtted with the co-

def endant, Rodgers, and invol ved nurder and
attenpted nurder. Both of these prior crines
were sensel essly violent and w thout any
noral or legal justification. They are

i ndi cative of the same total disregard for
human |ife evidenced in this case. In each
case, Lawence and Rodgers killed or
attenpted to kill another human being for

t he sheer excitenent or depraved enjoynent
of the act. In addition, the cold,

cal cul ated, and preneditated aggravator was
gi ven great wei ght due to [Law ence's]
significant involvenent in the planning,
preparation, and execution of the nurder.

I n wei ghing the aggravating factors agai nst
the mtigating factors, this Court

under stands the process is not sinply
arithmetic. It is not enough to weigh the
nunber of aggravators agai nst the nunber of
mtigators. The process is nore qualitative
than quantitative. The Court nust and did

| ook to the nature and quality of the
aggravators and mtigators that it has found
to exist.

The Court finds, as did the jury, that these
two aggravators greatly outweigh all of the
statutory and non-statutory mtigating

ci rcunst ances, inclusive of the significant
mental mtigation.

Sent enci ng order at 19-20(citations omtted). In
conparing the particular circunstances of the instant
case wth other cases which have had simlar
aggravation and mtigation, we determ ne that

Lawr ence's death sentence is proportionate.

This Court has upheld sentences of death in
several cases involving aggravating and mtigating
circunstances simlar to those found in the instant
case. In Robinson v. State, 761 So.2d 269, 272-73
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(Fla.1999), this Court reviewed a trial court's

i nposition of a death sentence on a defendant who had
been convicted of nurdering an acquai ntance in order
to obtain noney for drugs. The trial court found three
aggravating factors: “(1) the nurder was commtted for
pecuni ary gain; (2) the murder was commtted to avoid
arrest; and (3) the nmurder was cold, calcul ated and
preneditated.” Id. The trial court found two statutory
mtigating factors: “(1) Robinson suffered from
extrenme enotional distress (some weight); and (2)

Robi nson's ability to conformhis conduct to the

requi renents of the | aw was substantially inpaired due
to history of excessive drug use (great weight).” Id.
at 273. The trial court also found ei ghteen
nonstatutory mtigators: (1) Robinson had suffered
brain damage to his frontal |obe (given little weight
because of insufficient evidence that brain damage
caused Robi nson's conduct); (2) Robinson was under the
i nfluence of cocaine at the tinme of nurder (discounted
as duplicative because cocai ne abuse was considered in
statutory mtigators); (3) Robinson felt renorse
(little weight); (4) Robinson believed in God (given
little weight); (5) Robinson's father was an al coholic
(given sone weight); (6) Robinson's father verbally
abused famly nmenbers (given slight weight); (7)

Robi nson suffered from personality disorders (given
bet ween sone and great weight); (8) Robinson was an
enotionally disturbed child, who was di agnosed with
ADD, placed on high doses of Ritalin, and placed in
speci al education cl asses, changed schools five tines
in five years, and had difficulty making friends
(given considerable weight); (9) Robinson's famly had
a history of nental health problens (given sone

wei ght); (10) Robi nson obtained a GE.D. while in a
juvenile facility (given mnuscule weight); (11)

Robi nson was a nodel inmate (given very little

wei ght); (12) Robinson suffered extreme duress based
on fear of returning to prison because where he was
previ ously raped and beaten (given sonme weight); (13)
Robi nson confessed to the nurder and assisted police
(given little weight); (14) Robinson admitted severa
times to having a drug probl em and sought counseli ng
(given no additional weight to that already given for
hi story of drug abuse); (15) the justice systemfailed
to provide requisite intervention (given no additional
wei ght to that already given for history of drug
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abuse); (16) Robi nson successfully conpleted a
sentence and parole in Mssouri (given m nuscul e
wei ght); (17) Robinson had the ability to adjust to
prison life (given very little weight); and (18)
Robi nson had peopl e who | oved him (given extrenely
little weight).

Id. This Court upheld Robinson's death sentence
because the totality of the circunstances indicated
t hat Robi nson was capabl e of functioning in everyday
society and that he "acted according to a deliberate
pl an and was fully cogni zant of his actions.” Id. at
278.

In Smthers v. State, 826 So.2d 916, 931
(Fla.2002), this Court reviewed a trial court's
i nposition of two death sentences on a defendant who
had been convicted of nurdering two wonen and then
di sposing of their bodies in a pond. The trial court
found two aggravating factors for the nmurder of the
first victim (1) previous violent felony
(cont enpor aneous nurder); and (2) the nurder was
especi al l y heinous, atrocious, or cruel (HAC). The
trial court found three aggravating factors for the
mur der of the second victim (1) previous violent
fel ony (contenporaneous nmurder); (2) HAC, and (3) CCP
This Court detailed the mtigation found by the trial
court which related to both nurders:

The trial court found the follow ng two statutory
mtigators: (1) the nurder was conmitted while
Sm thers was under the influence of extrenme nental or
enotional disturbance (noderate weight) and (2)
Smthers' capacity to appreciate the crimnality of
hi s conduct or conform his conduct to the requirenents
of the I aw was substantially inpaired (noderate
wei ght). The trial court also found the foll ow ng
nonstatutory mtigators: (1) Smthers was a good
husband and father, (2) Smthers enjoyed a cl ose
relationship with his siblings, (3) Smthers was
physi cally and enotionally abused by his nother as a
child, (4) Smthers regularly attended church and was
devoted religiously, (5) since being arrested,
Smi thers has been a nodel inmate and he woul d conduct
hi mrsel f appropriately in a prison setting, (6)
Sm thers has made several contributions to the
comunity, and (7) Smthers confessed to the crine,
but his trial testinony is in conflict with his
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statenments to the detectives. Al of the nonstatutory
mtigators were given noderate weight. Finally, the
court considered the statenents of John Cowan (

[ second victinms] father), who requested that Smthers
be given a life sentence. This was given great wei ght
by the trial court.

Sm thers, 826 So.2d at 931. This Court found both of
Sm thers' death sentences proportionate. |d.

Addi tionally, this Court has upheld death
sentences in other anal ogous cases where extensive
aggravating circunstances outwei ghed substanti al
mtigating circunstances. Cf. Chavez v. State, 832
So.2d 730 (Fl a.2002); Zakrzewski v. State, 717 So.2d
488, 494 (Fla.1998); Gudinas v. State, 693 So.2d 953,
968 (Fla.1997); Rolling v. State, 695 So.2d 278, 297
(Fla.1997); Pope v. State, 679 So.2d 710, 716
(Fla.1996); Henyard v. State, 689 So.2d 239, 255
(Fla.1996); Branch v. State, 685 So.2d 1250, 1253
(Fl a.1996); Spencer v. State, 691 So.2d 1062, 1065
(Fla.1996); Provenzano v. State, 497 So.2d 1177, 1183-
84 (Fl a.1986).

In the instant case, the trial court found that
despite the existence of nental mtigation, Lawence
was capabl e of functioning in society, he could
conprehend the consequences of his actions, and he
acted with a deliberate plan to further his own
gruesone personal interests. Mreover, the jury
reconmmended death by a vote of eleven to one, and the
trial court accorded great weight to the two extrenely
serious aggravating circunmstances (prior violent
felonies and CCP). The trial court only gave
consi derable weight to the statutory nmental mtigators
and expl ained the factual reasons for their dimnished
wei ght in the sentencing order. See sentencing order
at 10-13. The other statutory and nonstatutory
mtigators were accorded simlar or |less weight. W
find that the death sentence in the instant case is
proportionate to Robinson, given the trial court's
findings that Lawrence's nental inpairnents did not
deprive himof self-control and that Law ence foll owed
a deliberate plan to nmurder the victim Cf. Robinson
761 So.2d at 273.

The instant case is also proportionate to
Sm thers, which involved simlar facts and simlar
aggravating and mtigating circunstances. In both the
instant case and Smithers, either the HAC or CCP
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aggravators were found, and both are considered
extrenely serious aggravators. See Larkins v. State,
739 So.2d 90, 95 (Fla.1999) (“[HAC and CCP] are two of
t he nost serious aggravators set out in the statutory
sentenci ng schene--"). Although the instant case is

di sti ngui shable from Sm thers, in that Lawence did
not actually commit the instant nurder,? the prior
violent felony aggravator in the instant case is
arguably nore serious than the same aggravator in

Sm thers, given Lawence's nultiple convictions of
nmurder and principal to attenpted first-degree nurder,
whi ch occurred over a period of nonths. Therefore, the
aggravating circunstances in the instant case are
stronger than those found in Smithers. Additionally,
the trial court in the instant case found that

Law ence's nental inpairnents were di m ni shed by ot her
evidence in this case. Thus, Lawence's death sentence
is proportionate.?®

2 This Court has upheld the death penalty in
numer ous cases where the defendant did not
actually commt the homicide. See, e.g.,
DuBoi se . St at e, 520 So.2d 260, 266
(Fla.1988).

The instant case is distinguishable fromthe
cases cited by Lawence. Lawence first
cites Huckaby v. State, 343 So.2d 29, 34
(Fla.1977), in which this Court vacated a
death sentence due to substantial nenta
mtigation. Huckaby, however, involved the
inposition of the death penalty for a
conviction of rape of a child under the age
of el even and IS t herefore clearly
di stingui shable. Lawence also cites to Hess
v. State, 794 So.2d 1249, 1265 (Fl a.2001),
where this Court found a death sentence to
be disproportionate for a defendant who

suffered froma nmental illness. However, the
aggravating circunstances in Hess were not
as si gni ficant as t he aggravati ng

circunstances in the instant case. See id.
at 1266 (finding aggravating circunmstances
of (1) the nurder was commtted during the
course of a robbery; and (2) the defendant
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Law ence, 846 So.2d at 452-455 (footnotes included but
renunber ed) .

| f appellate counsel raises an issue, there is no deficient
performance. Lawence admts that the proportionality issue was
rai sed on appeal but argues that it was inadequately briefed.
This Court routinely rejects clains that appellate counsel
i nadequately briefed an i ssue. Peterka v. State, 890 So.2d 219,
246 (Fla. 2004)(declining to address a claimof ineffective

assi stance of appell ate counsel where defendant admtted issue

was previously convicted of a violent felony
(sexual activity with a child and |lewd and
| asci vious assault)). The other cases cited
by Lawence are simlarly distinguishable.
Cr. Al neida v. St at e, 748 So.2d 922
(Fla.1999) ( hol di ng deat h sent ence
di sproportionate for twenty-year-old
def endant who nurdered a bar mnanager where
extensive mitigation outweighed single prior
violent felony aggravator and jury vote in
favor of death was seven to five); Cooper v.
State, 739 So.2d 82, 86 (Fla.1999)(holding
deat h sent ence di sproportionate for
ei ghteen-year-old defendant with no prior
crim nal activity when mtigating
ci rcumnst ances of brain damage, ment a
retardation, and nental illness outweighed
three aggravating circunstances, including
CCP, and the jury's vote in favor of death
was eight to four); Fitzpatrick v. State
527 So.2d 809, 812 (Fla.1988)(hol ding death
sentence disproportionate where defendant
had enotional age between nine and twelve
years, and neither CCP nor HAC was found);
Mller V. St at e, 373 So.2d 882, 886
(Fla.1979) (vacating death sentence because
trial j udge i mproperly consi dered
defendant's nental illness as an aggravating
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was rai sed on direct appeal because “if an issue was actually
rai sed on direct appeal, the Court will not consider a claim

t hat appell ate counsel was ineffective for failing to raise
addi tional argunents in support of the claimon appeal” quoting
Rutherford v. Moore, 774 So.2d 637, 645 (Fla. 2000)); Jones V.
Moore, 794 So.2d 579, 586 (Fla. 2001)(“This Court previously has
made cl ear that habeas is not proper to argue a variant to an
al ready decided issue.”). A contention that the issue was

i nadequately argued nerely expresses dissatisfaction with the
outconme of the appeal. Routly v. Wainwight, 502 So.2d 901, 903
(Fla. 1987) (observing petitioner’s contention that [the point]
was i nadequately argued nerely expresses dissatisfaction with
the outcone of the argunent in that it did not achieve a
favorable result for petitioner” quoting Steinhorst v.

Wai nwright, 477 So.2d 537, 540 (Fla. 1985)).

There was no deficient perfornmance. Proportionality was
the very first issue raised in the initial brief. Normally,
proportionality is raised as the |last issue because it is a
penal ty phase concern that is nore logically raised |ast.

I ndeed, this Court’s direct appeal opinion in this case
addressed proportionality as the last issue as it normally

does. Appellate counsel obvious took to heart the standard

factor).
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appel l ate practice advice to put your strongest issue first.
John J. Bursch, Ten Tips fromthe OQher Side of the Appellate
Bench Appell ate, Practice Section Newsletter Fall 2002 (stating:
“do not save the ‘good stuff’ for the end of the brief” and
recommendi ng that your “strongest and best points shoul d appear
first and be given the nost space.”). Lawence's first
appel | ate counsel had an extensive factual discussion of
Lawrence’s nental condition entitled “[t] he devel opnent and
deterioration of Jonathan Huey Lawence” in the statenent of the
facts section and devoted 6 pages of his 98 page initial brief
to the proportionality issue. The facts highlighted in the
initial brief included Lawence being held back in the first
grade; his low 1 Q scores; his famly's poverty; his treatnent by
a psychol ogi st as a teenager; suicide attenpts while in prison;
di agnosis of nmental illness by DOC, his conmtnent to

Chatt ahoochee where he was di agnosed as “schi zotypal personality
di sorder”; his refusal to take his nedication; his tentative

di agnosi s of schizoaffective disorder for social security incone
benefits. (DA IB at 5-13.)* Appellate counsel argued that “even
an aggravated nurder does not warrant the death penalty if it is

anong the least mtigated of nmurders” citing Cooper v. State,

“* DArefers to the direct appeal. IBrefers to the initial

brief and RB refers to the reply brief.
14



739 So.2d 82, 85 (Fla. 1999) and Al neida v. State, 748 So.2d
922, 933 (Fla.1999) (DA IB at 35-41). Appellate counsel

di scussed the Cooper case in a paragraph. (DA IB at 36).
Appel | ate counsel had pages of case cites each with a
parenthetical. (DA IB at 36-39). Appellate counsel argued that
“this Court has reversed death sentences where the bizarre of
horrendous nature of a crinme are linked to the defendant’s
mental illnesses” which included a paragraph discussion of
Huckaby v. State, 343 So.2d 29, 33-34 (Fla. 1977), and Mller v.
State, 373 So.2d 882, 886 (Fla. 1979), as well as citing to Hess
v. State, 794 So.2d 1249, 1265 (Fla. 2001). (DA IB at 39-40)°
Appel | at e counsel pointed out that the defendant in MIler was
al so a forner Chattahoochee inmate. (DA IB at 40). Appellate
counsel asserted that “Jonathan’s history establishes a | engthy,
wel | - docunmented, and unrefuted record of profound nental
mtigation which he had no ability to control, affecting his
behavi or throughout his life and contributing to the tragedy.”
(DA 1B at 40). Appellate counsel also pointed out that Law ence
was not the actual killer. Appellate counsel concluded by

noting that a case nust be both one of the nost aggravated and

® This Court distinguished these cases in a footnote but
obviously considered them <close enough to warrant being
di sti ngui shed. Lawence, 846 So.2d at 455, n.12 (Fla. 2003)
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one of the least mtigated capital crinmes, and that “it nay
qualify as the fornmer, but it certainly does not qualify as the
latter.” (DA IB at 41).

Hi s second appel | ate counsel devoted 12 pages of his 29
page reply brief to the proportionality issue. (DA RB at 1-12).
Second appel | ate counsel focused on unrebutted testinony of the
three nental health experts at penalty phase that Law ence
suffered fromsone type of schizophrenia. (DA RB at 3-5). He
asserted that such a diagnosis was “al nost uni que anong the
death penalty defendants.” (DA RB at 5). Appellate counse
correctly asserted that no casual connection between the
mtigation and the nmurder is required for the nmental health of a
def endant to be mitigating. (DA RB at 1-12).° Appellate counsel

attenpted to distinguish the cases the State cited in its answer

® Second appel |l ate counsel nistakenly argued that the trial
court “dism ssed” the nental mtigation. This is not accurate.
The trial court found both statutory nental mtigators. The
trial court found that Lawrence’s ability to appreciate the
crimnality of his conduct or to conform his conduct to the
requirenents of Jlaw was substantially inpaired and gave it
“consi derable weight.” The State agrees wth appellate
counsel s argunent that no casual connection is required between
the crime and the mtigator. Brown v. Payton, 544 U S. 133, 142-
143, 125 S. . 1432, 1439, 161 L.Ed.2d 334 (2005)(explaining
that any circunstance including postcrinme behavior, such as a
religious conversion or renorse, can |essen or excuse a crine,
and therefore be mtigating). However, while a sentencer may not
reject mtigation because it did not cause the nurder, it may
| essen the weight of that mtigator if it does not relate to the
nmur der . This is a nore accurate description of the trial
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brief by noting that nany of those cases involved noral
failings, such as drinking and drugs, but Lawence’ s nent al
condition was not due to any noral failing in his part. (DA RB
at 9-12).

Not only was the proportionality issue extensively briefed
by both appellate counsels, second appell ate counsel nade
proportionality the focus of his argunent at the oral argunent
in this Court on April 4, 2002. His position was that, while
this was a very aggravated nmurder, Lawence was one of the nost
mtigated of defendants due to his nental illness and therefore,
a death sentence was not appropri ate.

Furt hernore, second appellate counsel filed a notion for
rehearing arguing the proportionality issue yet again. Three
pages of his six page notion for rehearing was devoted to that
issue. In the notion for rehearing, appellate counsel argued
that “our | aw reserves the death penalty only for the npst
aggravated and |l east mtigated nurders.” While conceding that
this was one of the nbst aggravated of nurders, he argued that
the Court erred in its analysis because it did not focus on
whet her this was also “one of the Ieast mtigated” of nurders.
He asserted that “there can be no doubt this Court has seen few

capital defendants as pathetic as Lawence.” He also asserted:

court’s reasoning.
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“[t]his Court has never had a capital defendant di agnosed as
schi zophreni c, extensively damaged in parts of his poorly
functioning brain, prone to psychotic episodes with

hal | uci nations, and lowintelligence.” Mdtion for rehearing at 3
(enphasis in original). He noted that the trial court had found
substantial mtigation and gi ven consi derable weight to the
statutory nental mtigators. Appellate counsel pointed out that
this Court rejected his proportionality clai mbecause Law ence
was conpetent and followed a deliberate plan, which, he argued
was i nproper because that reasoning applied to all first degree
prenmeditated nurders. Mtion for rehearing at 4. Neither
appel l ate counsel s’ perfornmance was deficient.

Habeas counsel faults appellate counsel for not arguing
that the trial court’s analysis was an abuse of discretion and
not supported by conpetent, substantial evidence. (Pet. at 7).
First appellate counsel stated twice in the initial brief that
t he standard of review for proportionality was de novo. (DA IB
at 35, 41). Habeas counsel seens to m stakenly believe that
“abuse of discretion” and “conpetent, substantial evidence” are
better standards of review than the de novo standard. They are
not. Wen a trial court has rul ed agai nst you, the best

standard of review is de novo because, under the de novo

standard, the appellate court owes no deference to the trial
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court’s ruling. Under either standard of review relied on by
habeas counsel, the appellate counsel nust defer to sonme extent
to the trial court’s ruling. First appellate counsel’s standard
of reviewis nore favorable to Lawence than habeas counsel’s
standard of review

Habeas counsel also faults appellate counsel for the manner
in which he handled the trial court’s rejection of the
“substantial dom nation” mtigator. Pet. at 9-12. Appellate
counsel raised the issue of the admssibility of co-defendant’s
crimnal record in the penalty phase to support this mtigator
in ISSUE Il A of his initial brief. (DA IB at 54-59). Appellate
counsel devoted five pages of his 98 page initial brief to this
i ssue. Appellate counsel also raised the issue of the trial
court’s rejection of “substantial dom nation” mtigator in | SSUE
1B of his initial brief. (DA IB at 59-64). Appellate counsel
devoted five pages, with extensive footnotes, of his initial
brief to this issue. Second appellate counsel devoted five
pages of his reply brief to this issue. (DA RB at 18-23). This
Court ruled that the trial court did not err in rejecting this
mtigator. Specifically, this Court held:

Regarding the trial court's finding that the

substantial domi nation mitigator was not established

by the evidence, we find that there is conpetent,

substantial evidence to support the trial court's

finding. While Lawence's w tnesses opined that

Lawr ence had the propensity to be a follower, there is
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no evi dence establishing that Lawence was dom nat ed

by Rodgers. Law ence provides no evidence that Rodgers

threatened him coerced him or intimdated himin any

way. There is evidence that Lawence wote the notes

pl anni ng the nurder, that he purchased or acquired the

itenms used during the nurder, and that he directly

assisted in concealing Robinson's body. The trial

court noted that Lawence was a major participant

rather than a m nor acconplice. Thus, we deny

Lawence's claim Cf. San Martin v. State, 705 So. 2d

1337, 1348 (Fl a.1997); Valdes v. State, 626 So.2d

1316, 1324 (Fl a.1993).

Lawrence, 846 So.2d at 449-450.

Habeas counsel’s argunent is substantially the sane as
appel l ate counsel’s argunent. (Conpare DA IB at 59-64 with
habeas petition at 9-11). Both appell ate counsel and habeas
counsel argue that Lawence was not violent until he net the
coperptrator Rodgers. (DA IB at 63; Pet. at 9). Indeed,
appel | ate counsel’s argunent was nore detail ed and extensive
t han habeas counsel’s.

The case that habeas counsel cites and extensively
di scusses, Crook v. State, 908 So.2d 350, 358-59 (Fla. 2005),
was not available to either appellate counsel when they wote
their briefs in 2001 and 2002. (Pet. at 8, 16-18, 20,22 citing
Crook v. State, 908 So.2d 350, 358-59 (Fla. 2005)(noting that
mental health testinony related the rage and brutal conduct of
the nurder to the defendant’s brain danage and nent al
deficiencies)). Appellate counsel cannot be ineffective for

failing to cite a case that does not exist at the tine he is
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writing the brief.

While claimng ineffectiveness for inadequately arguing the
i ssue, habeas counsel is basically nmaking the exact sane
substantive argunent that second appellate counsel nmade in his
reply brief. (Conpare DA RB at 6 wth habeas petition at 8-9).
The differences between the argunents is nerely a matter of
semanti cs.

Furthernore, while claimng ineffectiveness for
i nadequately argui ng the issue, habeas counsel is actually
attacking this Court’s analysis of proportionality nore than
appel l ate counsel’s performance. (Pet. at 13-16). dven the
length of this Court’s discussion of the issue, this is a
particularly inappropriate case for habeas counsel to urge this
Court to reconsider the issue. (Pet. at 22). This Court should
decline to reconsider its proportionality review.

Habeas counsel nekes an extensive argunent that this
Court’s proportionality reviewis inconsistent. (Pet. 12-22).
This is an argunent to abolish proportionality review
al t oget her, whet her habeas counsel recognizes it or not. Habeas
counsel refuses to acknow edge that true, objective, uniformty
in proportionality review is inpossible and discrepancies w |
al ways occur. Both opponents and supporters of proportionality

revi ew agree that conplete consistency is not possible. Barry
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Lat zer, The Failure of Conparative Proportionality Revi ew of
Capital Cases (with Lessons From New Jersey), 64 ALB. L. Rev. 1161
(2001) (concl udi ng that proportionality reviewis
“constitutionally unwarranted, nethodol ogically unsound, and
theoretically incoherent, and, therefore, should be abolished”
and noting that the New Jersey Suprene Court has established the
nost quantitative proportionality reviewin the United States
with an “el aborate, tinme-consum ng, and costly nethodol ogy”

whi ch suffers fromthe “illusion that a mathematical fornula
will ensure equal treatnment” and that is “hopel essly
unrealistic” and concluding that “[c]onparison of capital cases
drains judicial resources, diverts the focus of the courts,

di stends the post-conviction process, and denies the inposition
of justice upon the guilty--all in pursuit of a chinmera w thout
basis in the Constitution.”); Evan J. Mandery, In Defense of
Specific Proportionality Review, 65 Alb. L. Rev. 883, 912
(2002) (adm tting that if a state undertakes conparative
proportionality review, “failure is inevitable” and expl ai ning
“it is not possible to make meani ngful enpirical conparisons of
def endants’ degrees of wongdoing.”); In re Proportionality
Review Project (I1), 757 A 2d 168, 170 (N.J. 2000)(noting that
“t he devel opnent of a sound nethodol ogy for the purpose of

system c proportionality review has proved an el usive goal.”);
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Judge David S. Baine, Conparative Proportionality Review The

New Jersey Experience, Crimnal Law Bulletin April 2005

(acknow edging that “[c]onplete consistency in capital

sentenci ng can never be fully achieved.”).’ (Pet. at 21-22).
Appel | ate counsel’s performance cannot be deficient for

failing to brief two issues that they, in fact, briefed.

Mor eover, there can be no prejudice under this scenario because

it is clear that petitioner woul d not have been granted relief

on appeal because appell ate counsel did raise both issues and

| ost, which establishes that there is no prejudice. Appellate

counsel was not ineffective.

" Judge Baime was the Special Master appointed by the New
Jersey Suprene Court to examne the proportionality review
met hodol ogy used by that Court.
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| SSUE 11|

VWHETHER FLORI DA’ S LETHAL | NJECTI ON THREE DRUG PROTOCOL

VI OLATES THE EI GHTH AMENDMENT PROHI Bl TI ON ON CRUEL AND

UNUSUAL PUNI SHVENT?

Lawr ence argues that Florida’ s lethal injection three drug
protocol constitutes cruel and unusual punishnment in violation
of the Eighth Amendnent. Relying upon a recently published
study, Leonidas G Koniaris et al., Inadequate Anaesthesia in
Lethal Injection for Execution, 365 The Lancet 1412 (2005),

Lawr ence argues that he wll be subjected to “unnecessary pain”
during his execution.

The Lancet article involved the autopsy reports of 49
executed inmates from four states: Arizona, Georgia, North
Carolina, and South Carolina. L.G Koniaris, MD., et.al.
| nadequat e anaesthesia in lethal injection for execution, 365 THE
LANCET 1412 (April 16, 2005). Using toxicology reports fromthe
autopsies, the article reveal ed that post-nortemconcentrations
of thiopental in the blood of 43 of the 49 inmates (88% were
bel ow typical surgery levels, and in 21 of the 49 inmates (43%
the concentrations of thiopental in the blood was consi stent
w th awar eness. The bl ood sanpl es were taken fromthe subclavi an
artery. The article noted that anaesthesia is assunmed because

of the “relatively large quantity of thiopental”, usually 2

grans conpared to the typical surgical dose of 3-5 m|ligrans.

24



The article stated that this finding suggests substanti al
variations in either the autopsy or the anaesthesia nethods but
concluded that the variation was probably due to difference in
drug admi nistration in individual executions based on the
expertise of the state medi cal exam ners conpared with the
unskill ed executioners. The article stated that they could not
concl ude that these inmates were unconscious and insensate. The
article admtted that “[e] xtrapol ati on of antenortem depth of
anaest hesia from post-nortem bl ood thi opental concentrations is
admttedly problematic.” The article “postul ated that
anaest hesia nmethods in lethal injection mght be inadequate.”
The article concluded that cessation and public review of [ethal
i njection was warranted.?

Lawrence’s lethal injection claimis not a proper habeas

claim Lawence seens to be raising a straight constitutional

8 This seens like an odd conclusion for a true scientific

article. The nore natural conclusion would seem to be a
recomrendation to increase the anmount of thiopental wused in
lethal injections as a neans of addressing these concerns, not
the cessation of all lethal injections. See Ex parte Aguilar,
2006 WL 1412666, *2 (Tex. Cr. App. May 22,
2006) (unpubl i shed) (Cochran, J., concurring)(noting that there
are serious problens with the study including that (1) it is a
research letter, which is “akin to a letter to the editor”, not
a peer-reviewed scientific study; (2) the study was conceived by
and based upon data supplied by an attorney who represents death
row i nmates which “is hardly a mark of scientific objectivity”
and (3) the “suggested conclusion is so extraordinary that it
chal l enges sinple logic.”).
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chal I enge rather than an ineffective assistance of appellate
counsel claim Habeas petitions should be limted to clains of
i neffective assistance of appellate counsel. A habeas petition
shoul d not be a second direct appeal. Breedlove v. Singletary,
595 So.2d 8, 10 (Fla. 1992)(noting that “[h]abeas corpus is not
a second appeal and cannot be used to litigate or relitigate

i ssues which could have been . . . or were raised on direct
appeal ”). Moreover, Lawence relies on affidavits to support
his assertions. Affidavits are not proper in a state habeas
petition. This claimis not properly brought in a habeas
petition.

The claimis tinme-barred. The statute making | ethal
injection Florida's default nmethod execution was enacted in
2000. See ch. 2000-2, 8 1, Laws of Fla. (eff. Jan. 14, 2000).
Law ence does not explain his six years delay in bringing this
challenge Florida' s lethal injection statute. It is not proper
to use a habeas petition as a neans around tine limtations.

In HIl v. State, 921 So.2d 579, 582-583 (Fla. 2006), this
Court concluded that this study did not require the Court to
reconsider its holding in Sins v. State, 754 So.2d 657, 668
(Fla. 2000), that “the procedures for adm nistering the |etha
injection as attested do not violate the Ei ghth Anendnent's

prohi bi ti on agai nst cruel and unusual punishnent.” See al so
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Rut herford v. State, 926 So.2d 1100, 1113-1114 (Fl a.

2006) (rejecting a claimthat the Lancet article required the
Court to reconsider its holding in Sins, citing Hll, 921 So.2d
579 at 582-583).

Here, as in Hll and Rutherford, the Lancet article does
not require this Court to reconsider its holding in Sins. There
is controlling precedent fromthis Court that Florida s |etha
i njection protocols do not violate the Ei ghth Anendnent.

The United States Suprene Court’s decision in Hll v.
McDonough, - U.S. -, 126 S.Ct. 2096, 165 L. Ed.2d 44 (2006), does
not inpact this Court’s holdings in H Il or Rutherford. The
H 1l Court held that a challenge to a lethal injection protocol
may properly be brought as a 8§ 1983 conplaint. This is not a
81983 action. Al that H Il holds is that, if Lawence w shes
to bring his lethal injection challenge via 8§ 1983, he may do
so. H Il does not affect this Court’s lethal injection
jurisprudence. As one federal district court observed, “Hill
i nvol ved a narrow procedural question and has a correspondi ngly
limted hol ding. The opinion does not comment in any way on
| ethal injection challenges in substantive terns.” Lenz v.
Johnson, 2006 W. 2079379, *6 (E. D.Vva. July 25, 2006)(quoting

HIll, 126 S.C. at 2104 (stating: “[t]he equities and the nerits

of HIl’s underlying action are - not before us.”). Indeed,
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federal district courts are not reaching the nmerits of § 1983
actions raising lethal injection challenges; rather, they are
di sm ssing such 8 1983 actions as untinely. Hill v. MDonough,
Case. No. 4:06-cv-032-SPM (N.D. Fl a. Septenber 1,

2006) (dism ssing a 8 1983 action challenging Florida s I ethal
injection protocol, finding that H Il had del ayed unnecessarily
in bringing his 8 1983 challenge); Lenz v. Johnson, 2006 W
2079379, *6 (E.D.Va. July 25, 2006)(dismssing a § 1983 action
challenging Virginia s lethal injection protocol as dilatory
where it was brought one nonth prior to the schedul ed
execution); Reese v. Livingston, 453 F.3d 289, 291 (5th Cr.
2006) (denyi ng a stay of execution in a 8 1983 action chall engi ng
Texas’ lethal injection protocol and noting that “we are not
persuaded that Hill has underm ned the decisions of this Court
insisting upon a timely filing” quoting Hill, 126 S.Ct. at 2104
(stating: “[t]he federal courts can and should protect States

fromdilatory or speculative suits . . .”).° The claimshould be

o Section 1983, unlike federal habeas, does not require
exhaustion in state courts. |Indeed, if Lawence had brought the
claimin the state court and the state court reached the nerits,
Lawence would be barred by the doctrine of res judicata from

bringing his lethal injection claim as a 8 1983 action in

federal court. Lawence, rather than bringing this inproper

habeas petition, should file a 8 1983 in state or federal court.
However , § 1983 does require the exhausti on of

adm nistrative renedies. Wodford v. Ngo, 126 S. C. 2378
(2006) (holding that a prisoner nust properly exhaust his
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deni ed.

adm nistrative renedies); Walton v. Johnson, 2006 W. 2076717, *4
(E.D.Va.)(dismssing a 8 1983 challenge to Virginia s |ethal
injection protocol for failing to exhaust admnistrative
remedi es, relying on Ngo). Lawence should not be in this Court
raising a habeas claim rather, he should be at the Departnent
of Corrections raising the nmatter in their grievance procedures
prior to filing a § 1983.
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| SSUE |11

WHETHER FLORI DA' S LETHAL | NJECTI ON PROTOCCL VI CLATES
THE FI RST AMENDMENT RI GHT OF FREE SPEECH?

Lawr ence al so argues that Florida's |lethal injection drug
protocol violates his free speech rights under the First
Amendnent. Law ence asserts that the second drug in the series,
pancuroni um brom de, will render himunable to speak, violating
his right to free speech. This claimis procedurally barred.
This cl ai m shoul d have been raised in the direct appeal.
Moreover, Florida s lethal injection drug protocols do not
violate the First Amendnent.

This is not a proper habeas claim Lawence seens to be
rai sing a straight constitutional challenge rather than an
ineffective assi stance of appell ate counsel claim Habeas
petitions should be limted to clains of ineffective assistance
of appell ate counsel. A habeas petition should not be a second
direct appeal initial brief. Breedlove v. Singletary, 595 So.2d
8, 10 (Fla. 1992)(noting that “[h]abeas corpus is not a second
appeal and cannot be used to litigate or relitigate issues which
coul d have been - or were raised on direct appeal”).

This claim as a straight challenge, is procedurally barred
in postconviction litigation. Lawence should have raised his
First Amendnent challenge in his direct appeal. The basis of

this clai mdoes not depend on the Lancet article. Lawence knew
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about the three drugs at the tine of the direct appeal. The

Fl ori da Suprene Court, in Bryan, described the three drug
protocol, literally syringe by syringe, in 2000. Bryan v. State,
753 So.2d 1244, 1252 (Fla. 2000)(describing Florida s |etha

i njection protocol and explaining that syringes one and two
contain a | ethal dosage of Sodi um Pentathol, which is used in
surgical settings as an anaesthetic and takes effect in a matter
of seconds; syringes four and five contain a | ethal dosage of
Pancur oni um Brom de whi ch causes paral ysis and syringes seven
and eight contain a | ethal dosage of Potassium Chloride which
will stop the heart frombeating). Lawence' s initial brief in
the direct appeal was filed in 2001, a year after the opinion in
Bryan. Lawence knew that Florida s |ethal injection protocol
contai ned a drug that woul d render hi munconscious and therefore
unable to speak. Lawence had all the information he needed to
raise this issue in the direct appeal but he failed to do so.
Lawrence’s First Amendnent claimis procedurally barred. Jones
v. State, 928 So.2d 1178, 1182, n.5 (Fla. 2006) (denyi ng w t hout
di scussion a claimthat lethal injection is unconstitutional
because it should have been raised in the direct appeal and

t herefore, was procedurally barred in postconviction); Suggs V.
State, 923 So. 2d 419, 441 (Fla. 2005)(rejecting a claimthat

execution by electrocution or lethal injection constituted cruel
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and unusual punishnment and finding it to be procedurally barred
since this claimwas not raised on direct appeal and noting that
the claimwas “al so without nerit because this Court has
consistently rejected argunents that these nmethods of execution
are unconstitutional.”).

The claimis also tinme-barred. The statute naking |ethal
injection Florida’ s default nethod execution was enacted in
2000. See ch. 2000-2, 8 1, Laws of Fla. (eff. Jan. 14, 2000).
Lawr ence does not explain his six years delay in bringing this
challenge Florida's lethal injection statute. It is not proper
to use a habeas petition as a neans around tinme |imtations.

Furthernore, the claimis neritless. Even if the second
drug was not adm nistered, Lawence will be unconscious fromthe
first drug and therefore, unable to speak. It is the first
drug, sodium pentothal, not the second drug, pancuroni um
brom de, that renders the inmate unconscious and therefore
unable to speak. There is a legitimte penol ogical interest in
havi ng an i nmat e unconsci ous and i mobil e during the execution.
Thor nburgh v. Abbott, 490 U.S. 401, 109 S.Ct. 1874, 104 L.Ed.2d
459 (1989) (hol di ng that prison regulations inpacting First
Amendnent rights are valid if they are reasonably related to
| egitimate penological interests rather than the normal “strict”

or “hei ghtened” scrutiny).
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This Court has rejected a First Amendnent challenge to
Florida s lethal injection drug protocols. In Rutherford v.
State, 926 So.2d 1100, 1114-1115 (Fla. 2006), this Court held
that | ethal injection does not violate the First Anmendnent.

Rut herford asserted that the adm nistration of pancuroni um

brom de violated his free speech rights because the

adm ni stration of pancuronium brom de, which paral yzes the

nmuscl es, would render himunable to communi cate any feeling of
pain that may result if the execution procedure is carried out

i mproperly. The trial court did not conduct an evidentiary
hearing. This Court found the claimto be “w thout nerit”
relying on their prior case of Sins v. State, 754 So.2d 657
(Fla. 2000). 1In Sinms, the Court observed that “two grans of
sodium pentothal ... is a lethal dose and certain to cause rapid
| oss of consciousness (i.e., within 30 seconds of injection).”
Sinms, 754 So.2d at 666 n. 17. However, this Court noted that
aside fromthe 2005 study, Rutherford presented no evidence that
t he sodi um pentothal would be adm nistered inproperly. This
Court noted that Rutherford conceded that if the sodi um
pentothal is adm nistered properly, he will be unconscious and
therefore unable to feel the effects of the adm nistration of
the remaining two chemcals and therefore, he will have nothing

to communi cate concerning the execution procedures. Based on
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the fact that the amount of sodium pentothal is sufficient to
result in a |loss of consciousness, and because Rutherford failed
to denonstrate that the sodiumpentothal will be adm nistered

i mproperly or that he will be conscious when the pancuroni um
brom de and potassium chloride are adm nistered, this Court

concl uded that the notion, files, and record conclusively show
that Rutherford was not entitled to relief. See al so Beardslee
v. Wodford, 395 F.3d 1064, 1076 (9'" Cir. 2005), cert. denied,
Uus -, 125 S .. 982, 160 L.Ed.2d 910 (2005)(rejecting a free
speech challenge to California’ s lethal injection drug protocols
whi ch i ncl udes pancuroni um brom de because Beardsl ee woul d not
be conscious when the final two drugs are adm ni stered).

Here, as in Rutherford, Lawence will be unconscious and
therefore, unable to speak. This is not a violation of the
First Anmendnent. Here, as in Rutherford, no evidentiary hearing
is required to deny this claim Here, as in Rutherford,
Lawrence has failed to denonstrate that the sodi um pentotha
will be administered inproperly or that he will be conscious
when t he pancuroni um brom de and potassium chl oride are
adm ni st er ed.

The United States Suprene Court’s decision in H |l does not

affect this Court’s holding regarding free speech in Rutherford.

The First Amendnent right to free speech was not at issue in
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HI1l. HIl did not raise a free speech claim
There is controlling precedent against Lawence's free
speech challenge to Florida s lethal injection protocols. This

cl ai m shoul d be deni ed.
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CONCLUSI ON

The State respectfully requests that this Honorabl e Court

deny the habeas petition.
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