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PRELI M NARY STATENMENT

This appeal arises fromthe denial of Appellant's notion
for postconviction relief by Circuit Court Judge Rasnussen,
First Judicial Circuit, Santa Rosa County, Florida, follow ng
an evidentiary hearing. This proceeding challenges both
Appel l ant's convictions and his death sentence. The issues
raised in Appellant’s Initial Brief will be presented in
numerical order to followthe trial court’s order for ease of
review. However, it should be recognized that the order of
the issues is not reflective of the inportance of the issues
present ed.

The foll owi ng abbreviations will be used to cite the record
in this cause, with appropriate page nunber(s) follow ng the

abbrevi ati on:

"R." -- record on direct appeal to this Court;

“TT.” -— trial transcript on direct appeal to this Court;

"PC-R " -- postconviction record on appeal in this proceeding;

"EH." -- postconviction transcript of evidentiary proceedings.
Reference to the penalty phase trial court will be

prefaced with PP, and the postconviction trial court will be

prefaced with PC.






REQUEST FOR ORAL ARGUMENT

Appel | ant has been sentenced to death and is, therefore, in
peril of execution by the state of Florida. If this Court
grants relief, it may save his life; denial of relief may hasten
hi s deat h. This Court generally grants oral argunments in
capital cases in the current procedural posture. Appel | ant,
therefore, noves this Court, pursuant to Florida Rule of
Appel | ate Procedure 9.320 (and case law interpreting the rule)
to grant him oral argument in this case and to set aside
adequate tine for the substantial issues presented to be fully
aired, discussed, and for wundersigned counsel to answer any

questions this Court may have regarding the instant appeal.
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STATEMENT OF CASE

On March 24, 2000, Appellant, Jonathan Law ence, pled
guilty to: principal to first-degree murder of Jennifer
Robi nson, conspiracy to conmt first-degree nurder, givVing
al coholic beverages to a person under twenty-one, and abuse of
a dead human corpse. On March 30, 2000, after a penalty phase
trial, the jury voted 11 to 1 that the Court sentence the
Def endant to death. On April 13, 2000, the Court conducted a
Spencer hearing. On August 15, 2000, the Court inposed the
sentence of death. The follow ng statutory aggravating factors
were found: (1) Lawence was previously convicted of another
capital felony or a felony involving the use or threat of
viol ence to the person (great weight); and (2) the capital
felony was a hom cide and was committed in a cold, calculated,
and preneditated manner without any pretense of noral or | egal
justification (great weight). The Court found five statutory
mtigators: (1) the capital felony was committed while
Lawrence was under the influence of extrenme mental or
enoti onal disturbance (considerable weight); (2) the capacity
of Lawrence to appreciate the crimnality of his conduct or to
conform his conduct to the requirenents of |aw was
substantially inpaired (considerable weight); (3) the age of

Lawrence (twenty-three years) at the tinme of the crime (sone



wei ght); (4) Lawrence's caring and giving relationship to his
famly, especially his nmother, (little weight); and (5) the
sick and disturbed home life in which Lawence was raised
(considerable weight). The trial court also found four non-
statutory mtigating circunstances.

A Petition for Wit of Certiorari was denied on Cctober

14, 2003. Lawrence v. Florida, 124 S.Ct. 394 (2003).

Under si gned counsel was appointed to represent the
appel l ant for postconviction proceedings as of July 1, 2003.
The appellant filed his 3.851 Motion on July 12, 2004. An
evidentiary hearing was conducted on Novenber 3 and 4, 2006.
The PC trial court entered its order denying relief on
Appel l ant’s 3.851 Motion on January 26, 2006. Appellant filed

his Notice of Appeal on February 20, 2006.

STATEMENT OF FACTS

The facts adopted by this Court were set out in Lawence
v. State, 846 So.2d 440 (Fla. 2003), bel ow

On March 24, 2000, Lawrence pled guilty to principal
to first-degree murder of Jennifer Robinson,
conspiracy to commt first-degree nmurder, giving
al coholic beverages to a person under twenty-one,
and abuse of a dead human corpse. Lawrence's
codef endant, Jerem ah Martel Rodgers, picked up
ei ght een-year-old Jenni fer Robi nson from her
not her's home on May 7, 1998. Rodgers and Robi nson
met Lawence, and all three drove in Lawence's
truck to a secluded area in the woods. After
i mbi bi ng al coholic beverages, Robinson had sex with
Rodgers and then with Law ence. At sone point
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t hereafter, Rodgers shot Robinson in the back of the
head using Lawrence's Lorcin .380 handgun. nl The
gunshot rendered Robinson instantly unconsci ous, and
she died mnutes later. Lawence and Rodgers | oaded
Robi nson's body into Lawrence's truck and drove
further into the woods. Law ence nmade an incision
into Robinson's | eg and renoved her calf nuscle.
Rodgers took Polaroid pictures of the body,
including a picture of Lawrence's hand hol di ng

Robi nson's foot. Lawence and Rodgers buri ed

Robi nson at that site.

| nvestigators traced Robinson's di sappearance to
Lawr ence and Rodgers. Wen confronted by

| nvesti gat or Todd Hand, Lawrence deni ed know ng
Robi nson and consented to Hand's request to search
Lawrence's trailer and truck. After recovering

mul tiple notes witten by Law ence and Pol aroi d
phot ogr aphs depi cting Robi nson post-nortem Hand
arrested Lawence. One page of the recovered notes

states in part: "get her very drunk,"” "yell in her
ears to check consicouse [sic]," "even slap hard,"
"rape many, many, many tinmes," "'slice and dice,’

di sect [sic] conmpletely,” "bag up eatabile [sic]
nmeats,"” and "bag remains and bury and burn." Another
page of notes provides a list of itens and tasks,
sonme of which had been checked off or scribbled out.
That list includes "coolers of ice = for new neat, "
strawberry wi ne, everclear alcohol, scal pels,
Polaroid film and ".380 or-and bow es [knives]."

O her items |ocated by investigators during their
search of Lawrence's trailer and truck included a
box for a Lorcin .380 handgun; enpty Polaroid film
packages; a piece of human tissue in Lawence's
freezer; a blue and white ice chest; an enpty

pl astic ice bag; disposable gloves; a scrapbook; and
several books, including an anatomy book entitled
The I ncredi ble Machine, within which had been marked
femal e anatony pages and pen lines drawn at the calf
section of a | eg. Lawrence subsequently confessed to
his involvenent, after waiving his Mranda n2
rights, and | ed detectives to Robinson's body.

In his statenments to | aw enforcenent, Law ence expl ai ned
hi s invol vement, which never included a confession regarding

3



t he death of Jennifer Robinson. Rodgers, not Lawence killed
Jenni fer Robinson. Further, Lawrence claimed he had no

know edge that M. Rodgers intended to kill Jennifer Robinson,
nor did he knowi ngly participate in the planning of Jennifer
Robi nson’ s death (Exhibits 3-8, EH 408). Lawrence has stated
that they wwote notes before of bad things but never did them

The follow ng represents Lawence’ s perception of the
behi nd-t he-scenes facts as they relate to his understandi ng of
the | egal process and counsel’s representation.

During pre-trial, Ms. Antoinette Stitt and M. Elton
Killam (Assi stant Public Defenders) obtained discovery from
the State, which included photographs and Law ence’s
statenments. When Lawrence was shown crinme scene photographs he
became upset and declined to | ook at them (EH 158, 273).
During some of Stitt’s visits with Lawence at the jail,

Lawr ence reported having hallucinations (EH 339). This fact
is not nentioned anywhere in the record until the evidentiary
hearing. Approximately a nonth before trial, Stitt and Killam
(EH 166) visited Ms. lona Thonpson (Law ence’s nother) at

| east once or twice a week with the intent to harass Thonpson
to get Lawrence to plead guilty (EH 131-132). Counsel stated
to Thonpson that if Lawence pled guilty they would save his

life, but if he went to trial he would get death (EH 131-132).



During one of the visits to Thonpson’s residence, Killam
took Dr. Barry Crown, a neuropsychologist, with himto speak
with Thonmpson. According to Dr. Crown (EH 95-96), Thonpson
(EH131), and Ms. Laurie Carter (Lawrence’s sister) (EH 146),
Killaminformed Thonpson that if Lawrence pled guilty he would
get life and if he went to trial he would get the death
penalty. At the evidentiary hearing, Killam acknow edged t hat
Crown, Thonpson, and Carter m ght have gotten that inpression
because he was adanmant that Lawrence had no chance to get a
not guilty verdict at the guilt/innocence phase of the trial
(EH 169). In addition, Killiamwas of the “illusion” he would
get Lawence a |life sentence (EH 179-189).

On March 24, 2000, the day of trial, Stitt and Killam
video recorded a practice plea season with Lawrence (Exhibit 1
— EH 10). Judge Bell’s JA provided Stitt a copy of the
gquestions Judge Bell was going to ask Lawence during the plea
(R Vol. I; Exhibit 10).

During the video, Stitt informed Lawence that he had no
real defense, even though he enphatically and repeatedly
claimed he did not know Jerem ah Rodgers (co-defendant) woul d
kill Jennifer Robinson (EH 408).

MS. STITT: Okay. Do you renenber us talking
about the fact that we had no real |egal defense to

t he charges? And that to put the jurors through a
week or a week and a half of witness after w tness

5



after witness and gory photo after photo after photo

woul d do not hing but harm our chances? (EH 290,

Exhibit 1).

At the evidentiary hearing, Stitt acknow edged she knew
the elements required to prove “principal,” and that Law ence
deni ed having commtted those elenments —also, if the jury
beli eved Lawrence’s expl anation, Lawence had a defense (EH
289). Although Stitt acknow edged that it was her obligation
to inform Lawence that he had a defense, she had no
recoll ection of doing so (EH 289). Killamalso testified at
the evidentiary hearing that he had no recollection of telling
Lawrence that he had a defense, based upon Lawrence’ s deni al
of the elements of principal (EH 178-179).

Al so, while recording the video, Stitt made a reference
regardi ng doctors speaking with Law ence about the strategy of
pl eadi ng guilty.

MS. STITT: Do you renenmber the conversations that

M. Killam and nmyself, and also the doctors, have

had with you about tactically or why we would do

t hat ?

(Exhibit 2 at p6). Neither Killam (EH 175) nor Stitt (EH 287-
288) had any idea what doctors Stitt was tal king about. Stitt
and Killamretained the services of Dr. Wod, Dr. Crown, and
Dr. Napier to testify on behalf of Lawence at his penalty
phase. Each of the doctors denied any involvenent with the

strategy to have Lawence plead guilty or speaking with

6



Lawr ence about a guilty plea (EH 15, 46, 90).

While attenpting to convince Lawence to plead guilty,
Killaminformed Lawence during the video recording, that he,
Killiam could save Lawrence’'s |life, but failed to mention
t hat Lawrence could still get the death penalty.

MR. KILLAM In other words, the evidence that we
woul d be presenting in your behalf in mtigation of
what penalty the jury would reconmend to the Judge
may not be considered by them because they may have
formed an opinion of us and you, possible, that we
are trying to present to them sonething that’s just
not capabl e of belief.

Whereas on the other hand, the evidence in
mtigation of your penalty, that you were inpaired
at the time that this happened because of your
| ongstanding nental illness, and that you acted
under the substantial dom nation of Jerem ah
Rodgers, we have, we believe, enough evidence to
convince the jury of the mtigating evidence in your
behal f and thereby obtain a life's sentence for you,
which we think that is the only thing that we as
attorneys can acconplish in this court proceedi ngs
(Exhibit 2 at p. 6-7).

During the evidentiary hearing, Killam acknow edged he
did not nention to Lawrence the possibility of getting a death
sentence, even if he pled guilty, because he was “under sone
illusion” he could convince the jury to vote for a life
sentence (EH 179-180).

As to Lawence’s conpetency, Killamtestified at the
evidentiary hearing that Lawence “seened to be conprehendi ng
what [h]e was telling hinmf (EH 209). Killamtestified that
t he i ssue concerning Lawence’s conpetency had “al ready been

7



litigated and decided at that point” (EH 209).
After the practice plea session concluded, Law ence
i medi ately entered a plea of guilty to all charges in open

court (Exhibit 10). The practice plea questions and the actual

pl ea questions primarily consisted of “yes” and “no” answers
(Exhibit 2 and 10). The PP trial court asked counsel whether
the practice plea was nmenorialized and if his secretary had
provi ded counsel with a copy of the questions he would ask
(Exhibit 10 at p. 2-3).

At the beginning of the plea colloquy, the PP Court asked
counsel if the strategy to plead guilty was Law ence’s
deci sion. Killamresponded:

MR. KILLAM Yes, Judge. And we feel that he

under st ands our dilenma, that being, we would be

faced with overwhel m ng evidence. And if we were to

argue sonething along the lines of jury

nul l'ification, of course, we’ ve not even admtted to

do that. And that would be the only thing that

ethically we could argue other than the state had

not meet their burden, which in the |light of the

evi dence would be losing credibility with the jury

in the next phase of the trial (Exhibit 10 at p. 5)

Whil e explaining their strategy to the Court, Killamdid
not nention that Lawence denied any know edge or
participation, or that he had explained to Lawence what
def enses m ght exi st.

Al so, prior to the plea colloquy, Stitt stated to the

Court:



MS. STITT: ..And we believe that not only through

our conversations with him but also conversations

with psychol ogists and with his nother that he does

have a conpl ete understanding at this point of what

he is doing (Exhibit 10 at p. 6)(Enphasis added).

At the evidentiary hearing, neither Stitt nor Killam had
any idea who the psychol ogists were that Stitt nentioned to
the court. Further, each of the doctors testified at the
evidentiary hearing that they had no conversations with
counsel regardi ng Lawrence’ s understandi ng of the entrance of
a plea (EH16, 46, 92, 93). Moreover, as discussed below, the
doctors actually believed otherw se.

Dr. Whod, who testified at the original penalty phase,
stated that he had exam ned Lawrence two days after Law ence
entered his plea (EH 15)1. Dr. Wod testified Stitt infornmed
hi mt hat Lawrence had reported having hall ucinations during
the penalty phase (EH 17). He told Stitt that he didn’t think
t hat Lawrence could proceed (EH 17). Dr. Wod also testified
at the evidentiary hearing that based upon his evaluation only
days after Lawence’s plea, and Lawence’s reporting of
hal | uci nati ons, he had no hesitation in saying that on its
face, Lawrence was inconpetent (EH 26). Dr. Wod testified

that he told Stitt that Lawrence was not conpetent to stand

trial, but Stitt told him“we nmay | ose nore than we woul d gain

Lawence entered his pl ea on Friday, March 24, 2000. Dr. Wbod

9



by trying to interrupt the proceedings” (EH 36). Dr. Wod
al so testified that he had reviewed the plea colloquy and
opined that it is alnost inpossible for Lawrence to fully
under stand the significance of what was being asked. Dr.
Wbod’ s opi ni on was based upon Lawrence’ s psychonetric record,
his interview with Lawence, and Lawence s PET scan, (EH28).
At the evidentiary hearing, Dr. Wod testified to the
foll owing on cross-exam nation by M. Ml chan (Assistant State
Attorney):
Q Now, and | want to make sure that | understand this,
but you were working or down here prior to the plea.
And is it correct that you were talking with himon
Sat urday or Sunday—
A. Whi ch woul d be after the plea.
Q. After the plea.
A. MW menory is that | testified on Monday, and that
per haps his plea was entered the previous Friday.
But I’mnot sure of that. Well, you have to tell

ne.

Q That’'s fine. But you do recall at sone point in
interacting with himover a weekend tinmeframe?

A. That’s ny menory. | think it was on a Sunday. And
we made j okes about defiling the Sabbat h.

Q Okay. And at that point in tinme did you see any
evidence that this individual was inconpetent to
enter a plea?

A. |1 certainly saw evidence that he was inconpetent to
understand the questions that only years later |
| earned that he was asked by the Court.

i nterviewed Law ence on Sunday, March 26, 2000.
10



|’ m sure that he did not then, and does not now,
under stand what it nmeans to be a “principal.” And |
don’t think that he understands even “conspiracy.”
And | don’t think that he is able, as we sit here
today, to understand exactly, fully what is going
on.

VWhat that nmeans in ternms of definition of entering a
plea I’mjust not too sure. This never cane up in
our discussions as to what he was pl eading to.

For example, | understood that he pled to giving
al cohol to a m nor

| suspect as a factual matter that he would be able to
conpetently say that he had done so. And know ngly say

t hat .
The | arger issues, the nore conplicated things that he
was charged with, | don’t believe that he coul d have
under st ood.

(EH 34-35).

Dr. Napier, who testified at Lawence’ s penalty phase,
stated at the evidentiary hearing that he had exam ned
Lawrence in 1996 (EH 47). Based upon that exam nation and the
guestions presented in the plea colloquy, Dr. Napier did not
belive that Lawence had a conpl ete understandi ng of the words
or procecess (EH 49). Dr. Napier also testified that the use
of questions requiring “yes” and “no” answers gives no clear
i ndi cati ons about a person’s conprehensi on or understandi ng of
t he questions (EH 50).

Dr. Napier testified he had observed Lawrence during his
own testinmony and was concerned, from his observations,

11



whet her Lawrence was hal lucinating (EH 52). Dr. Napier
testified he was not infornmed that Lawence had reported
havi ng hal |l uci nati ons during the penalty phase. Dr. Napier
stated that had he known, he would have recommended Law ence
be eval uated (EH 53).

Dr. Napier also testified that because of Lawence’s
mental illness and prior hallucinations, the showi ng of gory
phot ographs and the playing of his taped statenment could very
wel | have been a trigger to cause Lawence to hallucinate in
the courtroom (EH 58).

Dr. Barry Crown, who testified at Lawence’s penalty
phase, stated at the evidentiary hearing that when he becane
awar e of counsel’s decision to have Lawence plead guilty, he
i nformed counsel about Lawrence’ s significant nental
incapacity (EH 91). Dr. Crown also testified he had eval uated
Lawr ence about a year before the penalty phase and again in
2005 (EH 85). Dr. Crown testified that both eval uations
i ndi cated the same condition and he opined that Lawence was
i nconpetent (EH 81, 84).

Dr. Crown testfied at the evidentiary hearing that he was
not informed by counsel that Lawence had reported
hal | uci nati ons during the penalty phase. However, had he been

i nformed he woul d have recommended Lawrence be eval uated for



conpetency (EH 94).

Dr. Crown opined at the evidentiary hearing that Law ence
did not conpletely understand the process of the plea, the
consequences of his plea, or the nmeaning of all of the words
used in the plea (EH 98). Dr. Crown testified that because of
his relationship with his attorneys, Lawence would be nore
inclinded to follow their direction, even though the court
i nformed Law ence he could get the death penalty (EH 99).

During the evidentiary hearing, Dr. Crown was shown the
vi deo recording of the practice plea (EH 100). During the
video recording, Stitt and Killam expl ained the charges to
Lawr ence and their concerns about the jury’ s perception of
them and the case (EH 101-104).

M SS STITT: Do you renenber us tal king about the

fact that we had no real |egal defense to the

charges, and that to put the jurors through a week

and a half of wtness, after wtness, after w tness,

and gory photo, after photo, after photo, would do

not hi ng but harm our chances.

MR. KILLAM And al so, Jon, what we would have to
argue to the jury would be that they would have to
just conpletely disregard all of that evidence, and

basically find you guilty or not guilty by arguing
to themthat they should nullify what the evidence

shows. In other words that they can still, if they
want to, find you not guilty even though your are
guilty.

And this is not sonething that ethically we feel
t hat we can argue.

We can require the State to present evidence of
your guilt as to those charges beyond and to the
13



excl usi on of every reasonabl e doubt.

We feel they have that evidence. And we feel
that the only argunment that can be nade woul d be one
t hat would not be ethical, other than to argue that
the State has not met their burden. And we feel that
we woul d | ook foolish to the jury in suggesting that
t hey have not net that burden.

M SS STITT: And not credible in front of them
agai n, when we are asking themto save your life.

MR. KILLAM In other words, the evidence that
we woul d be presenting in your behalf in mtigation
of what penalty the jury would recommend to the
Judge, may not be considered by them because they
may have fornmed an opinion of us, and you, possibly,
that we are trying to present to them sonmething that
is just not capable of belief.

Whereas on the other hand, the evidence in
m tigation of your penalty, that you were inpaired
at the tinme this happened because of your |ong-
standing mental illness, and that you acted under
t he substantial dom nation of Jerem ah Rodgers, we
feel that we have enough evidence to reasonably
convince the jury of the existence of the mtigating
evidence in your behalf. And thereby obtaing a life
sentence for you which is the only thing that we, as
attorneys, can acconplish in this court proceeding.

(EH103-104).
VWhen asked whet her he believed Lawence coul d understood
what was being said, Dr. Crown responded:

A. That was so convol uted and conpounded that |

was having difficulty following it. I find it
hi ghly unlikely that soneone with a thought
di sorder, including Jonathan Lawence, would

not have difficulty following it.
He is in his standard catatonic stance.
(EH 105). Lawrence testfied at the evidentiary hearing that
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he pled guilty (not to nmurder, but principal; principal neans
bei ng somewhere when soneone is killed EH 411) because he was
told he would get a |ife sentence (EH 409). However, during
the practice plea, Stitt stated the only thing left as

puni shnent is life or death. Wen asked why Lawrence didn’'t
respond to the nmention of death when he believed he would get
life, Dr. Crown stated; “Well, you're asking ne based on ny
experience, would a normal individual have sone |evels of
enotionality and responsiveness based on what they were

heari ng? Yes, they would. Wuld someone who is signifcantly,
chronically schizophrenic do that? Unlikely” (EH 114). Dr.
Crown al so stated that because the people Lawence trusted
(not her and counsel) told himhe would get a |ife sentence,
Lawr ence consi dered the nmention of death neaningless, not a
reality (EH 117).

Dr. Crown also testified that seeing the gory photographs
and hearing his taped statement could trigger Lawence’'s
hal l uci nati ons at the penalty phase (EH 115).

On cross-exani nation at the evidentiary hearing, Dr.
Crown was asked whether he held the opinion that Law ence was
not conpetent at the tine he entered his plea. Dr. Crown
responded “yes” (EH 118-119).

As to whether he believed that Killam prom sed that
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Lawrence would get life if he pled guilty, he construed
Killiam s | anguage as a prom se (EH 126-127). Dr. Crown
acknow edged that Killam did not use the word “prom se” or
“guarantee,” when Killamtold Lawence and his nother that if
Lawrence pled guilty he would get |ife. However, Dr. Crown
testified that a prom se could be inferred without utilizing
t he word prom se.

During the penalty phase, Lawrence reported to Stitt he
was experiencing hallucinations (RL. Vol. 1V, p4l1l9, 464).

When asked at the evidentiary hearing why she didn't request
an conpetency evaluation during the penalty phase, Stitt
responded, “Upon consulting with my co-counsel ..l believe that
M. Killamfelt that he was experiencing flashbacks as opposed
to hallucinations.” (EH 264). Stitt also testified she worried
about making the wong decision by not asking for a conpetency
heari ng, which may have hanpered her (EH 323).

However, Killamtestified that he was not sitting next to
Lawrence and didn’'t renenber the conversation Law ence had
with Stitt (EH 211). Yet, Killamtestified at the evidentiary
hearing he “.felt |like the best chance at a life sentence was
to proceed with what we were doing” (EH 228).

Stitt testified that she believed Lawence was

i nconpetent during her entire representation (EH 259).
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Lawr ence had reported hallucinations during her visits with
himat the jail (EH 339). Stitt also filed an Anmended Mdtion
for Conpetency on Decenmber 9, 1999 (R Vol. |, p28). However,
given all of Lawrence’ s synmptons, his nedical history, his
reports of hallucinations, and Stitt’s concern for Lawrence’'s
conpetency, neither Stitt nor Killamfollowed up by requesting
a conpet ency eval uation.

During opening and cl osing argunents at the penalty
phase, Killam conceded the Cold, Cal cul ated, and Preneditated
(CCP) aggravator to the jury. Stitt testified at the
evidentiary hearing that Killamdid not consult her about such
concession (EH 317). Killamalso testified he had no
recollection of consulting with Lawrence about such concession
(EH 185). On the other hand, Killam submtted a Menorandum
for Life to the court and argued that the State had failed to
prove CCP (R Vol. 11, p318). Killam agreed during the
evidentiary hearing that his inconsistent position with the
jury on CCP affected his credibility (EH 188).

In an alleged attenpt to obtain synpathy fromthe jury
for Lawrence (EH 194-196), Killam deneaned Lawr ence’s nent al
illness to the jury on a number of occasions with such phrases
as “Little pea brain” (R Vol. VI, p935), and “Reptilian

Brain” (R Vol. VI, p943).
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SUMVARY OF ARGUMENT

Lawr ence was represented by counsel bent on persuadi ng
himto plead guilty, whether Lawence was conpetent or not,
whet her he was guilty or not, because they felt there was no
way a jury would sentence Lawrence to death, and they m ght
| ose nmore than they would gain by trying to interrupt the
proceedi ngs. Counsels’ ineffectiveness violated Lawence’s
constitutional rights in the follow ng manner: (1)
nm srepresentations to Lawrence, Lawence’s nother, and the
Court, (2) proceeding to a plea and penalty phase while
Lawr ence was not conpetent, (3) failure to inform Law ence of
a |l egal defense, (4) incongruent argunment on CCP to the Court
versus the jury, and (5) deneaning Lawrence to the jury.

These actions constituted prejudice to Lawence and
underm ned the confidence in the process. |In denying
Lawence’s 3.851 Motion, the PCtrial court relied entirely
upon evidentiary testinony by counsel, which supported the
deni al and ignored the evidentiary hearing evidence, which
contradi cted counsel s’ statenents.

Further, Florida Statutes, as applied, constitute a
viol ation of Lawrence’s Eighth and Fourteenth Anendnents in

violation of Atkins v. Virginia, because nental illness neets

the same criteria for exenption of execution as the nentally
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ret arded.

| SSUE |
WHETHER THE TRI AL COURT ERRED | N FI NDI NG
LAVWRENCE FAI LED TO ESTABLI SH THAT H S
PLEAS VWERE NOT KNOW NG AND VOLUNTARY I N
VI OLATI ON OF LAVWRENCE' S CONSTI TUTI ONAL RI GHTS?
The standard of review as to whether the trial court

erred in finding a plea was entered knowi ngly and voluntary is

abuse of discretion. Mora v. State, 814 So.2d 322 (Fla. 2002).

A defendant’s right to be conpetent for all critical

stages of a proceeding is addressed in Dropes v. M ssouri, 420

U S. 162; 43 L.Ed. 103; 95 S.Ct. 896 (1975). The Court in
Dropes noted that judges nmust depend on counsel to sonme extent
to bring issues into focus Id. at 176-177. The Court in

Boykin v. Alabama, 395 U.S. 238, 90 S.Ct. 1709, 23 L.Ed, 2d
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274 (1969) addressed what understandi ng a Defendant requires
when entering a plea.

Mor eover, because a guilty plea is an adm ssion of al
the elements of a formal crimnal charge, it cannot be
truly voluntary unless the defendant possesses an
understanding of the lawin relation to the facts" Id.
at 466.

(Enphasi s added.)

COMPETENCY TO ENTER PLEA AND TO PROCEED

| nasnmuch as this claimis being raised in a
postconviction proceedi ng, the requirenents set out in Jones
v. State, 740 So.2d 520 (Fla. 1999), are controlling.

In evaluating this issue when first presented in
post trial proceedings, the trial court is faced
with two questions: (1) whether the court could nake
a neani ngful retrospective evaluation of the
defendant's conpetence at the time of trial; and, if
so, (2) whether the defendant was in fact conpetent
at the tinme of trial. See Mason v. State, 597 So.2d
776, 777-79 (Fla.1992)(requiring the two-part

i nqui ry when the defendant proffered in
postconviction proceedi ngs additional significant
evi dence of inconpetence not evaluated in prior
conpet ency evaluations). As to the first

determ nation, "[s]hould the trial court find, for
what ever reason, that an evaluation of [the
defendant]'s conpetency at the time of the original
trial cannot be conducted in such a manner as to
assure [the defendant] due process of |law, the court
must so rule and grant a new trial." (Enphasis
added) .

The PC trial court’s order fails to speak to both
questions at issue: (1) whether the court could nake a

determ nation as to Lawence’s conpetency at the tine of the
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pl ea, or (2) whether, in fact, Lawence was conpetent at the
time he entered his plea. However, the order frequently
states, “Dr. Wbod’'s generic opinion today is insufficient to
establish that Defendant.was inconpetent at the time of his
plea” (PC-R Vol. Ill, p422); “Defendant has failed to
establish that his nmental illness affected his ability to
under st and the proceedi ngs and the consequences of his
actions..” (PC-R Vol. 111, p424); *"Defendant has not
established that his nmental illness coupled with the actions
of counsel resulted in the Defendant not understanding the
pl ea process..” (PC-R Vol. 111, p425); Defendant has not
established that his plea was not voluntary or know ng based
on this sub-claini (PC-R Vol. |11, p426); “Defendant has
failed to establish his mental illness coupled with the
al |l eged actions of counsel prohibited the Defendant from
under st andi ng the process..” (PC-R Vol. 111, p429).
Mor eover, the PC trial court found that Lawence “has not

met his burden.” The order does not state what the burden is.

Nei ther Florida Rules of Crimnal Procedure nor Florida
Statutes set out what burden of proof a defendant nust show to
obtain a finding of inconpetence to enter plea. However, in

Bouchillion v. Collins, 907 F.2d 589, 592 (5" Gir. 1990), the

court held the burden is a preponderance of the evidence:

In a federal habeas proceeding stemmng froma state
21



court conviction, the burden is on the petitioner to
prove, by a preponderance of the evidence, that he
was inconpetent in fact at the tinme of the plea.
It was the PC trial court’s responsibility to first nake
a determ nation as to whether a retrospective evaluation could
be done. Arguably, during the evidentiary hearing the PC
trial court at least inplied that a specific determ nation of
conpetency could not be determ ned, and therefore should have
ordered a new trial.
THE COURT: All right. Let nme nake it clear
what the Court's opinion is, just so it is clear for
the record.
| don't think that a generic opinion today as to
whet her or not the defendant was conpetent on the
day he entered his plea is sufficient for the Court
to allow himto enter an opinion today with regard
to that narrow or issue, ie., was he conpetent at
the time that he entered his plea.
So that's ny finding
(EH 38).
Alternatively, the PC trial court’s order does not make any
specific determnation of the first question.
Lawr ence was eval uated and found conpetent in October
1998, upon notion of his counsel, Earl Lovel ess (Chief
Assi stant Public Defender)(R Vol. |, pl13). At footnote 2 of
the PCtrial court’s order, the court acknow edged that a

prior determ nation of conpetence is not controlling where

evi dence presented contradicts that finding, Culbreath v.

State, 903 So.2d 338, 340 (Fla. 2" DCA 2005).
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There was strong additional evidence in the record in
2000 that contradicted the original evaluation, to wit: Stitt
filed an Amended Motion for Conpetency? on Decenber 9, 1999
(R Vol. 1, p28); Stitt testified that Lawence had reported
hal | uci nati ons when she visited himat the jail (EH 339);

Lawr ence reported hal lucinations on two separate occasions
during the penalty phase (R Vol. VI, P419, 464). There are
additional facts discussed in nore detail below that also
supports Lawence’s inconpetency.

Appel  ant contends there was substantial conpetent
evidence in the record to show by at |east a preponderance of
the evidence that Lawrence was not conpetent at the tine he
entered his plea and during the penalty phase. |nasnuch as
the PC trial court did not make a retrospective finding,

Lawr ence’ s due process of |aw was viol ated and shoul d be
provided a new tri al

However, assum ng the order sufficiently conplied with
the first question in Jones, the court’s order failed to nmake
a determnm nation about the second question: whether Lawrence
was “in fact conpetent” at the tinme he entered his plea and

during the penalty phase? Again, assum ng the order

2 The Motion refers to a scheduled trial date of March 1999.

Appel | ant can only presunme since the Mtion was dated and
filed in Decenmber 1999, the referenced trial date nust have
been March 2000, which is when Appellant pled.
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sufficiently conplied with the second question in Jones, the
PC trial court abused its discretion in finding that Law ence
failed to establish he was i nconpetent when he entered his
pl ea and at the penalty phase.

Basically, the PC trial court found Law ence conpetent at
the time he entered his plea because he found “no change in
the Defendant’s ability to comuni cate and conprehend the
proceeding fromthe time of the original finding of conpetence
and the entry of the plea” (PC-R Vol. 111, p424). The PC
trial court also rejected the experts’ testinony that Law ence

was not conpetent to enter a plea, citing Wiornos v. State,

644 So.2d 1000 (Fla. 1994) and Walls v. State, 641 So.2d 381

(Fla. 1994), where evidence at hand is hard to square with the
expert’s opinions (PC-R Vol. 111, p423).

In attenpting to establish that the record does not
square with the experts’ testinony, the PC trial court’s order
states: “The Court finds and it is clear fromthe record that
every effort was taken on the part of the trial court and the
def ense attorneys to ensure that the Defendant was cogni zant
of the proceedi ngs and understood the ram fications of his
decision in light of his nmental illness” (PC-R Vol. |11,
p423). This statenent may be true, but their efforts fail ed.

The order goes on to provide exanples. The followng is
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offered to establish how the court’s finding is incorrect and
fails to consider other relevant facts.

In its order, it is apparent fromthe PCtrial court’s
| anguage that he placed substantial weight upon Stitt’s and
Killanm s general statenents over the specific facts. The PC
trial court’s order is anal ogous to a physician who nakes a
di agnosi s based upon a general denial of conplaint of illness,
whil e ignoring a patient’s nmedical history and specific
reports of synptons indicating a different diagnosis.

Specifically, the order relies upon Stitt’s statenent
t hat Lawrence’s behavior “remained pretty consistent” (PC-R
Vol . 111, p424) during her interaction with Lawence for “over
a 22-nmonth period” (PC-R Vol. |11, p424). The PC tri al
court’s assessnent of Stitt's lack of concern for Lawence’s
conpetency is wong. The record does not support the fact that
Stitt represented Lawence for 22 nonths, because she was not
the first attorney to represent Lawence; Earl Lovel ess was
(chief assistant public defender) (EH 430). The PP trial
record indicates that Loveless, not Stitt, filed the first
notion to appoint an expert to evaluate Lawence’ s conpetency
(R Vol. I, p13). It was that nmotion which gave rise to the
Oct ober 1998 evaluation. Further, Loveless filed a nunber of

notions prior to Stitt filing any notion at all



In footnote 3, at page 5 of the PC trial court’s order,
the court surm sed that because Stitt didn't believe there was
any change in Lawence’s demeanor or ability, she had no good-
faith basis for another evaluation. That assessment is
incorrect. Stitt filed an Anended Motion for Conpetency on
Decenmber 9, 1999, which was first pleading she filed in the
case (R Vol. |, p28). The anmended notion was granted on
Decenmber 16, 1999 (R Vol. |, p24). However, nothing in the
trial record indicates a second conpetency eval uati on or
hearing occurred. Stitt’s filing of the Amended Motion for
Conmpet ency contradicts the PC trial court’s hypothesis that
Lawr ence’ s behavior did not pronpt Stitt to “feel the
Def endant needed anot her conpetency eval uation” (PC-R. Vol.
11, p424). The filing of the motion clearly indicates that
Stitt had concern for Lawrence s conpetency since his
eval uation in October 1998.

At the evidentiary hearing, Stitt testified that although
Lawr ence was found conpetent in 1998, she believed he was not
conpetent throughout her representation (EH 265). The PC
trial court’s order makes no mention that Stitt also testified
Lawr ence reported to her that he was experiencing
hal I uci nati ons during sone of her visits with himat the jail

(EH 339), which is not nentioned on the record until the
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evidentiary hearing. Further, the direct appeal record is
clear that Stitt informed the PP trial court on two occasions
during the penalty phase that M. Lawrence reported to her

t hat he was hal | uci nati ng.

MS. STITT: Qur client has just reported that he
i's having hallucinations and fl ashbacks.

THE COURT: Ladi es and gentlenen, let’s take
about a 15-minute break at this point. Do not
di scuss the case anong yoursel ves.

MS. STITT: Your Honor, approximately 5 m nutes
ago ny client reported to me that during the State’s
tal ki ng about the pictures and the position of the
body and etcetera, that he began to have a, not only
vi sual but auditory hallucinations and fl ashback.

|"ve asked the court for a 15-m nute recess for
Court Security O ficer Jarvis to be with him-he
i kes Officer Jarvis, he is very cal m ng.

| think that we should reassess the situation in

15 mnutes. |If he is still experiencing those |I'm
not sure what we’'ll do at that point, whether or not
we' Il excuse himfromthe courtroom so he does not

have to hear that part or -
(R Vol. VI, p419)(enphasi s added).

Just a few mnutes later, as the State played Lawence’s
taped statenment during the penalty phase (Exhibit 7), Stitt
again informed the PP Court that Lawence was reporting
fl ashbacks (R Vol. 1V, p464). At no tinme did Stitt request a
conpet ency eval uati on.

The PC trial court’s order also places weight upon
Killanm s observations of Lawence (PC-R Vol. |11, p424).

However, Killamtestified at the evidentiary hearing that he
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believed his first contact with Lawence was in the year 2000
(EH 160). The PC trial court’s order contains sone
nm sconceptions of Killanm s testinmony. The PC Court stated:

Furthernmore, M. Killamtestified that during his
representation he did not observe any degeneration
of the defendant’s ability to comruni cate, instead
“he seened as he was described to me” (EH 160). In
addition, M. Killamtestified that the Defendant
was a good |istener and conprehended what was being
di scussed and he had the inpression that Defendant
was “capable of sitting through a trial, conducting
hi msel f properly, and maki ng decisions (EH 209).

(PC-R Vol. Ill, p424). Killamactually testified as follows:

BY MR. MOLCHAN

Q Now, 31 years of practice. You ve dealt with
nunbers of defendants. In your dealings with M.
Lawence did you at any tine, feel that M. Law ence
was not understanding you or not getting everything
t hat you got or — understanding what you were
telling hinf

A. He seened to be a good listener. He seened to be
conprehendi ng what | was telling him

Q Did you also take into effect that he had entered

pl eas in two other cases prior to this one?
A. Yes. You know, | was basically getting secondhand
goods as far as his conpetence was concerned. And
to nme it had already been |litigated and deci ded at
t hat poi nt .

Pl us, ny inpressions of himwas that he was capabl e
of sitting through a trial, and conducting hinself
properly, and maki ng decisions, as nuch as he was
going to be involved in the process as far as who we
call ed as witnesses and that type of thing.

(EH 209) (enphasi s added).

28



Basically, Killanis perceptions were neaningl ess, since
Lawr ence was qui et and he nmade all of the decisions. In
conpetency determ nations, the trial court is the finder of
fact. It is incumbent upon the court to consider all evidence
relative to conpetence and to render a decision on that basis

Carter v. State, 576 So.2d 1291, 1929 (Fla. 1989). Further,

it was incunmbent upon trial counsel to have requested the PP
court for a conpetency evaluation, especially after Lawence

began to hallucinate. H Il v. State, 473 So.2d 1253, 1256

(Fla. 1985) (This decision stands for the principle that the
trial court nust conduct a hearing on the issue of a

def endant' s conpetency to stand trial when there are
reasonabl e grounds to suggest inconpetency).

At the evidentiary hearing, when asked whet her he would
have granted a request for a conpetency eval uation, Justice
Bel| stated, “But if Toni Stitt or M. Killam had believed
that he was truly having hallucinations and they were
concerned about his conpetency, | certainly would have gone
into that. And if they both believed given their experience
and relationship with himand their past experiences as
capital attorneys, | would have definitely granted the
request” (EH 243-244).

The PC trial court failed to consider other rel ative
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evi dence descri bed bel ow.

At the evidentiary hearing, Stitt testified to the
following relevant facts not nmentioned in the PC trial court’s
order: (1) Lawrence suffered fromlong- and short-term nmenory
| oss (EH 261), (2) Lawrence had difficulty in providing
details (EH 262, 273), (3) she had concerns for Lawence’s
conpet ency when he reported having hallucinations (EH 263),

(4) she didn't request a conpetency evaluation because of
consultation with co-counsel (EH 264), which she felt was in
error (EH 265), (5) she involved Lawence’s nother to convince
her son to plead guilty because counsel were worried whet her
Lawr ence actual ly understood what they were tal ki ng about (EH
277, 306, 310-311), (6) Lawrence was not always able to answer
their questions “yes” or “no”, (7) at trial Stitt worried that
she had nade the wong decision by not asking for a conpetency
heari ng, which may have hanpered her (EH 323), (8) the
definition of words had to be explained over and over to
Lawrence (EH 330), and (9) the taped practice plea was made,
in part, so Lawrence knew how to answer the judge’ s questions
(EH 330).

Killam also testified at the evidentiary hearing to other
rel evant facts not nentioned in the PC trial court’s order:

(1) Killam started on the case in |ate 1999 or early 2000 (EH



160), (2) Lawrence’ s responses were mainly “yes” and “no
answers (EH 157), (3) Wen conferring with Law ence, Law ence
had to be led to get details (EH 157), (4) Law ence becane
visibly upset after seeing the crinme scene photographs (EH
158), (5) Killam had not spoken to doctors Larson or Bi ngham
about their evaluations (EH 181), (6) Stitt spent nore tine
with Lawrence than he did (EH 205), (7) Killam was over by the
jury box when Lawrence first reported having hallucinations to
Stitt (EH 220), (7) Killam would have asked for an eval uation
if he thought Lawence was hallucinating (EH 221), (8) Killam
bel i eved Lawrence was troubled by reliving the incident (EH
226), and (8) Killam believed that the best chance for
Lawrence to receive a |life sentence was to proceed with what
he and Stitt were doing (EH 228).

It is the Appellant’s contention that counsel had
sufficient, reasonabl e grounds denonstrating that Law ence was
i nconpetent to enter a plea and proceed to the penalty phase.
However, instead of exposing Lawence’s inconpetence to the
court, counsel took advantage of Lawrence’s inconpetence by
trying to hide it, deceiving Lawence, and maki ng
nm srepresentations to the PP court in order to get Lawrence to
enter a guilty plea. Counsel proceeded this way because they

expressed their belief that interrupting the proceedi ngs would
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hurt Lawrence’s chances for receiving a |life sentence, and
they would |l ose nmore than they would gain. Killamand Stitt
specifically expressed these statenments previously. However,
this strategy was not discussed with Law ence.

Readi ng between the lines of events can present
addi ti onal understanding of the true intent of counsel’s
actions, as described bel ow.

Stitt filed an Anmended Motion for a Conpetency Eval uation
just three nonths prior to the scheduled trial (R Vol. |
pl13).
Thonpson testified at the evidentiary hearing that either
Stitt or Killamvisited her once or twice a week and attenpted
to get her to convince Lawence to plead guilty (EH 131-132).

Lawrence testified at the evidentiary hearing he didn't want

to plead guilty, he wanted a trial (EH 409).

At the evidentiary hearing, Stitt testified she was
concerned whet her Lawrence understood everything the attorneys

wer e tal king about (EH 277) and Law ence wasn't always able to

answer “yes” or “no” to their questions (EH 308). Stitt also
testified Thonpson was utilized because she could get Law ence
t o understand what was bei ng expl ai ned better than counsel

coul d.

During the practice plea session, Stitt stated to
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Lawr ence:

MS. STITT: Ckay. Do you renenber us tal king about
the fact that we had no real |egal defense to the
charges? And that to put the jurors through a week
or a week and a half of witness after wtness after
wi tness and gory photo after photo after photo would
do not hi ng but harm our chances? (EH 290, Exhibit

1).

This statenment to Lawrence was used solely to mani pul ate
Lawrence to enter a guilty plea. At the evidentiary hearing,
Stitt testified that she knew the State could introduce the
gory phot ographs at the penalty phase (EH 290), which were in
fact introduced into evidence®. However, she convinced

Lawrence to enter a plea of guilty under the guise that the

phot ogr aphs woul d not be presented to the jury Zakrzewski v.

State, 866 So.2d 688 (Fla. 2003). Stitt and Killam both
testified that they had shown Lawrence phot ographs of the
crime scene, and Lawrence becane upset and didn’t want to | ook
at them (EH 158, 273, 292).

At the evidentiary hearing, Dr. Wod testified he told

Stitt that Lawrence was not conpetent to stand trial after he

3The following are the gory photo exhibits that were
i ntroduced into evidence, which Stitt indicated to Law ence
woul dn’t be shown to the jury: (1) Ex. 6A - Polaroid of victim
with head wound - admtted at Vol. 111, p372; (2) Ex. 11A-G -
Pol aroids of victim- admtted at Vol. 111, p396; (3) 13A-K -
crime scene photos - admtted Vol. 1V, p407; (4) Ex. 14 -
crime scene photo - admtted at vol. 1V, p405; (5) Ex. 17A-H -
crime scene photos with victimpresent - admtted at Vol. 1V,
p416.



| earned that Law ence reported having hallucinations, which
was soon after his trial testinmony. Dr. Wod testified Stitt
told him*“we may | ose nore than we would gain by trying to
interrupt the proceedings” (EH 36). Dr. Wod had exam ned
Lawr ence just two days after Lawrence entered his plea.

At the evidentiary hearing, Killamwas asked if he
t hought it was wi ser to be safe than sorry by asking for a
conpetency evaluation. Killamstated, “And | felt like his
best chance at a |ife sentence was to proceed with what we
were doing” (EH 228). At the evidentiary hearing, Dr. Crown
testified he informed Killamthat Lawence was inconpetent.
Dr. Crown testified Killamsaid, “That’s not going to get us
too far” (EH 86). During the evidentiary hearing, Killam
acknow edged he did not nention the possibility of a death
sentence to Lawrence during the practice plea session because
he was “under some illusion” he could convince the jury to
sentence Lawence to life (EH 179-180).

During the practice plea session, Stitt referred to
conversations with doctors regarding the strategy of the plea,
whi ch didn’t happen.

MS. STITT: Do you renenber the conversations that

M. Killam and nyself, and al so the doctors, have

had with you about tactically or why we would do

t hat ?

(Exhibit 2 at p6). Neither Killam (EH 175) nor Stitt (EH 287-
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288) had any idea what doctors Stitt was referring to. Dr.
Wood, Dr. Crown, and Dr. Napier denied having any invol venent
with discussing the strategy to have Lawrence plead guilty or
havi ng spoken with Lawence about entering a plea of guilty
(EH 15, 46, 90).

During the plea colloquy, Stitt stated to the Court:

MS. STITT: ..And we believe that not only through

our conversations with him but also conversations

with psychol ogists and with his nother that he does

have a conpl ete understanding at this point of what

he is doing (Exhibit 10 at p. 6)(enphasis added).

At the evidentiary hearing neither Stitt nor Killam had
any idea who the psychol ogists were that Stitt was referring
to. Further, each of the doctors testified at the evidentiary
hearing that they did not have any conversations wi th counsel
regardi ng Lawrence’ s conprehensi on of the consequences
associated with the entrance of a guilty plea (EH 16, 46, 92,
93). Stitt’s statenents regardi ng “conversations with the
psychol ogi sts” ampunted to m srepresentations to the court, as
well as to her client.

Even after Lawrence started hallucinating during the
penalty phase, Stitt failed to request a conpetency eval uation
because Killam believed that Lawence was only having

fl ashbacks (EH 264). Inportantly though, Killam acknow edged

he didn’t hear what Lawence told Stitt because he was over by



the jury box (EH 211).

Counsel s’ actions clearly denonstrate that because they
assumed that Lawrence was guilty, he would be convicted. On
the other hand, they strongly believed they could convince a
jury to recommend a life sentence and they didn't want to be
interrupted fromthat m ssion, even if Lawence was not

conpet ent .
LAVWRENCE' S LACK OF ABI LI TY TO UNDERSTAND DUE PROCESS

The PC trial court’s order relies upon counsel’s
testinmony at the evidentiary hearing, denying that they nmade
any pronises to Lawence that he would get a life sentence in
exchange for a guilty plea (PC-R Vol. 111, p425). However,
the PC court should have relied upon the context of the actual
conversation with Lawrence during the recorded practice plea
(Exhibit 1 and 2), which could not be refuted.

MR. KILLAM In other words, the evidence that we
woul d be presenting in your behalf in mtigation of
what penalty the jury would reconmend to the Judge
may not be considered by them because they may have
formed an opinion of us and you, possible, that we
are trying to present to them sonething that’s just
not capabl e of belief.

Whereas on the other hand, the evidence in
mtigation of your penalty, that you were inpaired
at the time that this happened because of your

| ongstanding nental illness, and that you acted
under the substantial dom nation of Jerem ah
Rodgers, we have, we believe, enough evidence to
convince the jury of the mtigating evidence in your
behal f and thereby obtain a life's sentence for you,
which we think that is the only thing that we as
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attorneys can acconplish in this court proceedings
(Exhibit 2 at p. 6-7).

During the practice plea (Exhibit 1), “death” was
menti oned only once as a possible punishnent. When asked why
Lawrence didn’'t respond when Stitt nmentioned “death” if he
beli eved he would get |ife, Dr. Crown stated, “Well, you're
aski ng ne based on ny experience, would a normal individual
have sone | evels of enptionality and responsi veness based on
what they were hearing? Yes, they would. Wuld sonmeone who is
signifcantly, chronically schizophrenic do that? Unlikely” (EH
114). Dr. Crown also stated that because the people he
trusted (his nother and counsel) told himhe would get a life
sentence, Lawrence considered the nention of the word “death”
meani ngl ess, not a reality (EH 117). Counsel had Lawr ence
practice his responses to the Court’s questions (EH 438).

It is the Appellant’s contention the PC trial court
shoul d have consi dered what was actually stated to Lawrence on
the tape recording, rather than counsels’ general evidentiary
hearing opinions years later. Further, the PC trial court
shoul d have assessed those statenents in conjunction with
Lawrence’ s known nental illness and | ow average intelligence
(EH 121), along with the assessnents of the nental health
experts.

Again, the PCtrial court’s order relied upon Stitt and
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Killanms testinmony regarding their belief that Law ence

under stood the process, thereby totally ignoring the nental
heal th experts’ opinions (PC-R Vol. |11, p426). Even

di scounting the opinions of the nental health experts, the
order ignores specific facts Stitt testified to at the
evidentiary hearing that contradicted the court’s finding that
Lawr ence understood the process or conprehended the meani ng of
t he words used.

For example, Stitt testified as follows: (1) Lawence
suffered fromlong- and short-term nmenory |oss (EH 261), (2)
Lawrence had difficulty in providing details (EH 262, 273),
(3) she involved Lawrence’ s nother to sway Lawence to pl ead
guilty because Stitt and Killam were worri ed whet her Law ence
actual ly understood what they were tal king about (EH 277, 306,
310-311), (4) Lawence was not always able to answer their
guestions with a “yes” or a “no”, (5) definitions of words had
to be expl ained over and over to Lawence (EH 330), and (6)
the taped practice plea was made, in part, so Lawence knew
how to answer the judge’'s questions (EH 330). This specific
testinmony clearly contradicts the PC trial court’s belief that
the efforts by Stitt and Killam ensured Law ence’s
under st andi ng of the process. In reality, their repeated

di scussions were, in fact, rehearsals so Lawrence “woul dn’t



mess up (EH 438, 330).” Lawence was coached to respond |ike
a puppet so his inabilities would not be revealed to the
court.

Further, the PC trial court’s order is conpletely devoid
of the nental health experts’ opinions regarding Lawence’'s

ability to understand the process.

Dr. Wod testified at the evidentiary hearing that
Lawrence suffers frontal |obe damage (EH 21) and schi zophrenia
(EH 24). Dr. Crown testified that Lawence has | ow average
intelligence (EH 67, Exhibit 13). And contrary to the PC tri al
court’s finding that Dr. Wod' s opinion was generic (PC R
Vol. 111, p422), Dr. Wod specifically stated that based upon
hi s eval uation of Lawence two days after the plea was entered
and he review the questions presented by court years |ater, he
beli eved Lawrence was inconpetent to enter that plea (EH 34).

Dr. Crown opined at the evidentiary hearing that Law ence
did not conpletely understand the process of the plea, the
consequences of his plea, or the meaning of all of the words
used in the plea (EH 98). Dr. Crown also testified that
because of Lawrence’s relationship with his attorneys, he
woul d be nore inclinded to follow their direction, even though

the court nentioned the possibility of the death penalty (EH
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99).

Al so during the evidentiary hearing, Dr. Crown viewed the
video recording of the practice plea (EH 100). The video
recordi ng showed Stitt and Killam explaining the charges to
Lawrence and their concerns for their credibility to the jury
(EH 101-104).

M SS STITT: Do you renenber us tal king about the
fact that we had no real |egal defense to the
charges, and that to put the jurors through a week
and a half of witness, after wi tness, after wtness,
and gory photo, after photo, after photo, would do
not hi ng but harm our chances.

MR. KILLAM And al so, Jon, what we would have to
argue to the jury would be that they would have to
just conpletely disregard all of that evidence, and
basically find you guilty or not guilty by arguing
to themthat they should nullify what the evidence

shows. In other words that they can still, if they
want to, find you not guilty even though you are
guilty.

And this is not something tht ethically we feel
t hat we can argue.

We can require the State to present evidence of
your guilt as to those charges beyond and to the
excl usi on of every reasonabl e doubt.

We feel they have that evidence. And we feel
that the only argunent that can be nade woul d be one
t hat woul d not be ethical, other than to argue that
the State has not net their burden. And we feel that
we woul d | ook foolish to the jury in suggesting that
t hey have not net that burden.

M SS STITT: And not credible in front of them
agai n, when we are asking themto save your life.

MR. KILLAM In other words, the evidence that
we woul d be presenting in your behalf in mtigation
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of what penalty the jury would recommend to the

Judge, may not be considered by them because they

may have fornmed an opinion of us, and you, possibly,
that we are trying to present to them sonething that

is just not capable of belief.
Wher eas on the other hand, the evidence in

mtigation of your penalty, that you were inpaired

at the time this happened because of your |ong-

standing nmental illness, and that you acted under

t he substantial dom nation of Jerem ah Rodgers,
feel that we have enough evidence to reasonably

we

convince the jury of the existence of the mtigating
evidence in you behalf. And thereby obtaing a life

sentence for you which is the only thing that we,

as

attorneys, can acconplish in this court proceeding.

(EH 103-104).

VWhen asked whet her he believed Law ence under st ood what

was being said, Dr. Crown responded:

A. That was so convol uted and conpounded t hat

was

having difficulty following it. | find it highly
unlikely that someone with a thought disorder,

i ncl udi ng Jonat han Lawr ence, would not have
difficulty followng it.

He is in his standard catatonic stance.
(EH 105) .

The PC trial court’'s order fails to consider al

rel evant

evidence in finding that Lawence understood the process or

the words used in the practice plea. The finding of the PC

trial court’s order expresses only the “effort” (PC-R Vol.

11, p423) of counsel and the court to ensure Appellant was

cogni zant. However, the order fails to discuss the facts,

whi ch established Lawrence’s inability to understand.
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guestions presented to Lawrence at the practice plea (Exhibit

1) are basically the same questions asked by the court, which

required only “yes” or “no” answers.

| NSUFFI Cl ENCY OF PLEA COLLOQUY TO DETERM NE LAWRENCE' S
| NVOLUNTARY PLEA

While the PCtrial court’s order basically found that the
pl ea col | oquy conducted by Judge Bell was sufficient to
establish that Lawence entered his plea know ngly and
voluntarily (PC-R Vol. 111, p428), that finding ignores the
current state of the |law. \When questioning a nmentally ill
def endant who is contenplating a plea of guilty, the Court in

Rivera v. State, 746 So.2d 542 (Fla. 2" DCA 1999), stated the

fol |l ow ng:

The plea coll oquy consisted of ten questions.
Ri vera answered each question with either a yes or
no. The trial court inquired if Rivera understood
t he plea agreenent and if he was freely and
voluntarily entering into it. Rivera answered
affirmatively. This court has previously held that
an affirmative answer during the plea colloquy to
t hese types of questions is insufficient to refute a
defendant's claimfor relief (enphasis added).

Al most the entire plea colloquy required “yes” or “no
answers (R Vol. I, p1-32). While the PC trial court’s order
concludes that the questions were repeated and phrased

differently to ensure that Law ence understood the nature of

his plea (PC-R Vol. 111, p428), the effect of the questions

still required only “yes” and “no” answers, which had been

42



previously practiced. The court’s order conpletely fails to
di scuss the unrefuted nmental health experts’ opinions as to
whet her such questions and answers coul d i ndi cate whet her
Lawr ence was able to understand the questions or the
consequences of his plea. The PC court’s order doesn’'t state
why or how Lawrence, suffering with a nmental illness and | ow
average intelligence, could understand the questions and
process utilized by the court in light of the mental experts’
opi ni ons.

At the evidentiary hearing Dr. Wod testified:

|’ m sure that he did not then, and does not now,

understand what it neans to be a “principal.” In a

deep sense, what it means to be a principal to

murder. And | don’t think that he understands even

“conspiracy.” And | don’t think that he is able, as

we sit here today, to understand exactly, fully what
is going on. (EH 34).

Q Just so we are clear with regard to the
guestion that was asked by M. Mol chan
regarding the inpossibility to know what was
going on. We were referring to the “yes” and
“no” answers in the Plea Colloquy, isn't that
correct?

A. Yes, | don't believe those short answers to
those | ong questions can discl ose whet her he
knows what he is doing (EH 41).
Dr. Napier testified at the evidentiary hearing to the

foll owi ng about the plea colloquy:

I n many instances a person responding “yes” or
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“no” give no clear indication about the person’s
conprehensi on or understandi ng of the questions.
| do many eval uations for conpetency to proceed,

and dealings with individuals who have severe nental

defect. And they nmay give a “yes” or “no” answer,

but upon | ooking at the further |evel of

under st andi ng they do not have the faintest idea, or

conprehensi on of what they are saying “yes” or “no”

to. They may have believed that they understood it,

but when you ask themli ke, “Tell me what that

means” or “What does that mean to you” or “Could you

further explain,” it is very clear that they had no

under st andi ng about what they were answering “yes”

or “no” to (EH 50).

Dr. Napier also testified that Lawence would enter a
pl ea and answer questions in a specific manner if his
attorneys instructed himto do so (EH 52), which they had (EH
438) .

Dr. Crown testified it was his opinion that Law ence
didn’t understand the nmeani ng of many of the words used at his
pl ea col l oquy (EH 80-81), the consequences of the plea, or the
process of the plea (EH 98). On cross-exam nation, Dr. Crown
testified Lawmrence was not conpetent at the tinme he entered
his plea to the Court (EH 118-119), which was rejected by the
PC court’s order.

He further testified that “yes” and “no” answers are the
nost sinplistic formof answering questions (EH 98). Dr. Crown
al so testified he expected Lawence would trust his | awers

nore than the judge, because he didn’t have any interaction

with the judge (EH 99). Lawence testified that Stitt told him
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how to answer the questions, and he rehearsed the answers
before taping them “so [h]e wouldn’t mess up” (EH 437-438).
Lawrence testified that he did not understand all of the
guestions the judge had asked (EH 437). Wen M. Mol chan
asked Lawrence if his |awers prom sed hi manything, Lawence
responded, “They said |I wouldn't get the death penalty if I

pl eaded quilty” (EH 445).

Stitt testified that because Lawrence had | ong-term and
short-termmenory difficulty she had to explain the neaning of
words “over and over” (EH 330). Further, Stitt testified the
practice plea was done in close proximty to the actual pleas
so that Lawence knew how to answer the questions for the
judge (EH 330). Stitt also recruited Lawence’s nmother into
the plea process. Wen asked why Thonpson was needed, Stitt
testified, “.because we were worried about whether [Mr.

Lawr ence actual ly understood what we were tal king about” (EH
277), and “she had a different kind of influence over

Jonat han” (EH 280). Yet, Killam had no i dea why Thonpson was
brought into it (EH 224) or why Stitt even nmade the tape (EH

168).

Neither the plea colloquy conducted by the Court (Exhibit

10) nor the practice plea conducted by trial counsel (Exhibits



1 and 2) informed Lawence that regardl ess of what the jury
recommended, the judge would nmake the final decision
concerning his sentence.

The Appell ant contends that the PC trial court did not
rely upon conpetent substantial evidence in its finding that
Lawr ence was conpetent at the time he entered his plea or
during the penalty phase. Appellant also contends the PC trial
court erred by failing to consider all relevant evidence
present ed. Appellant further contends the trial record and
evidentiary hearing record establishes by clear and convincing
evi dence (although it is contended that the burden of proof is
only “preponderance of the evidence”) that Law ence was
i nconpetent at the time of the plea and during the penalty
phase. Lawence would not have entered a guilty plea had he
been conpetent and not nani pul ated by his counsel. Law ence
did not enter a knowi ng and voluntary plea; therefore, the
j udgnment and sentence should be set aside. Lawrence should be
permtted to withdraw his plea of guilty to all charges and be

provided a new trial, if found conpetent to stand trial.



| SSUE ||

WHETHER THE TRI AL COURT ERRED I N FI NDI NG THAT
LAVRENCE' S COUNSEL WAS NOT | NEFFECTI VE DURI NG
PRE- TRIAL AND THE GUI LT PHASE | N VI OLATI ON OF
LAVRENCE' S RI GHTS AS GUARANTEED BY THE FI FTH,

SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS CAUSI NG
LAVRENCE S CONVI CTI ONS AND DEATH SENTENCE TO BE
CONSTI TUTI ONALLY UNRELI ABLE?

| neffective Assistance of Counsel generally - Strickland

v. Washington, 466 U S. 668 (1984), requires a defendant to

pl ead and denonstrate: 1) unreasonabl e attorney perfornmance,
and 2) prejudice.
Guilty Pleas - In addition to the general requirenents

addressed in Strickland, H Il v. Lockhart, 474 U S. 52, 88

L. Ed. 2" 203, 106 S.Ct. 366 (1985), also sets out a two-
pronged test for determ ning clains of ineffective assistance
of counsel relating to guilty pleas. The first prong is the

sanme as the deficient performance prong of Strickland. The

second prong states that a defendant nust denpnstrate “a
reasonabl e probability that, but for counsel’s errors, the
def endant woul d not have pled guilty and would have insisted

on going to trial” H Il at 59.

In Grosvenor v. State, 874 So.2d 1176 (Fla. 2004), this

Court interpreted the decision in Hll as foll ows:

In sum we nust follow the holding of Hill v. Lockhart. A
def endant who has pl eaded guilty who clains that defense
counsel was ineffective for failing to advise of an
avai |l abl e defense establishes Strickland' s prejudice
prong by denonstrating a reasonable probability that, but
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for counsel's errors, the defendant would not have
pl eaded guilty and woul d have insisted on going to trial.
Counsel 's effectiveness is determ ned according to the
totality of the circunstances. Strickland, 466 U. S. at
690. Therefore, in determ ning whether a reasonable
probability exists that the defendant would have insisted
on going to trial, a court should consider the totality
of the circunstances surrounding the plea, including such
factors as whether a particular defense was likely to
succeed at trial, the colloquy between the defendant and
the trial court at the tine of the plea, and the
di fference between the sentence inposed under the plea
and the maxi mum possi bl e sentence the defendant faced at
atrial. As the Suprenme Court enphasized in Hill, these
predi ctions "should be nade objectively, wthout regard
for the '"idiosyncrasies of the particul ar decision
maker.'" 474 U. S. at 59-60 (quoting Strickland, 466 U. S.
at 695) (enphasi s added).

COUNSEL FAI LED TO | NFORM LAVWRENCE OF A DEFENSE

In denying this claim the PCtrial court’s order failed
to mention Grosvenor, or to consider all the factors set out
therein. The only factor the court considered was “the
Def endant has failed to establish that being informed of such
a defense would have altered the outcone of the case or would
have succeeded at trial” (PC-R Vol. 111, p431). The court’s
interpretation of the defense’'s success at trial is in error.

G lbert v. State, 913 So.2d 84 (Fla. 2" DCA 2005).

Here, the postconviction court reasoned that even with
Perez's testinmony, Glbert's defense would have fail ed
and a revocation court could have found him in
vi ol ati on of probation.

This was error. Glbert's case was not tried

Rat her, he alleged that he forewent a revocation

heari ng because of his counsel's ineffectiveness.

Therefore, when determ ning the probability that the
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out come of the proceeding woul d have been different,

the “proceedi ng” the postconviction court should

have exam ned was not a hypothetical revocation

hearing, but the plea proceeding. Hill v. Lockhart,
474 U.S. 52, 106 S.Ct. 366, 88 L.Ed.2d 203 (1985).

The deficiency prong in Hill mrrors that in

Strickland, but the prejudice prong is asserted by
denonstrating “a reasonabl e probability that, but
for counsel's errors, [the defendant] ... would have

insisted on going to trial.” 474 U.S. at 58-59,

106

S.Ct. 366. Therefore, a defendant who admts to

viol ating probation, but thereafter clains that
counsel failed to investigate the defendant's
possi bl e defenses, establishes prejudice by
denonstrating a reasonable probability that, but

for

counsel's errors, the defendant would have i nsisted

on proceeding to a revocation hearing. See
Grosvenor v. State, 874 So.2d 1176, 1181 (Fl a.
2004) .

To neet the prejudice prong, a defendant is not
required to allege that the defense would have
succeeded. G osvenor, 874 So.2d at 1177.

Glbert's notion asserted that he would not have

adm tted the violations but for his counsel's

failure to investigate Perez, who woul d have cast

doubt as to his alleged willful and substanti al
viol ation of probation at a revocation hearing.
This allegation sufficiently identified the
requi site prejudice (enphasis added).

In considering the first prong of the totality of the

pl ea - success of a defense - the PCtrial court relied upon

counsel’s belief (rather than Lawence’ s belief) that

Lawrence’s claims were false (PC-R Vol. 111, p430).

However,

the PC court’s order fails to explain how counsel’s belief

that Lawence was guilty (EH 167), relieved counsel of their

obligation to informtheir client of a defense.
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It is undisputed that Stitt (EH 289) and Killam (EH 178)
knew they were obligated to informtheir client about any
def ense that nmay exist. Both Stitt (EH 288-289) and Killam (EH
178) were aware that Lawrence had mai ntained that he did not
kill Jennifer Robinson (EH 408), he did not know Jerem ah
Rodgers (co-defendant) would kill Jennifer Robinson (EH 408),
and that Law ence clained that his actions were not for the
pur pose of planning to kill Jennifer Robinson (EH 408). Stitt
(EH 289) and Killam (EH 167) testified at the evidentiary
hearing they didn't recall telling Lawence he had a defense
if the jury believed him However, their statenments to
Lawrence in Exhibit 1 and 2, clearly establish they told him
he didn’'t have a defense.

MS. STITT: Ckay. Do you renenber us tal king about
the fact that we had no real |egal defense to the
charges? And that to put the jurors through a week
or a week and a half of witness after witness after
wi tness and gory photo after photo after photo would
do not hing but harm our chances? (EH 290, Exhibit

1) (enphasi s added).

* * * %

MR. KILLAM And al so, Jon, what we would have to
argue to the jury would be that they would have to
just conpletely disregard all of that evidence, and
basically find you guilty or not guilty by arguing
to themthat they should nullify what the evidence
shows. In other words that they can still, if they
want to, find you not guilty even though your are
guilty (EH 103-104, Exhibit 1).

Stitt and Killamdidn't recall telling Lawence about a
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possi bl e defense, because they didn’t, which is corroborated
by their conversation with Lawrence in Exhibit 1 and 2, as
well as Lawrence’s testinony at the evidentiary hearing (EH
434). Lawrence testified that he wanted a trial (EH 411).
Lawrence further testified that he pled guilty only because
his | awyers told himif he went to trial he would get the
death penalty, and if he pled guilty he would get life (EH
409) .

The PC trial court relied upon Killans denial at the
evidentiary hearing that he didn't tell Lawence he had no
defense (PC-R. Vol. I11, p430, EH 167). Yet, Killam s own
words in Exhibit 1 disprove his evidentiary hearing testinony.

In finding that Lawrence’s claimof a defense would be
unsuccessful, the PCtrial court’s order suggests that Stitt’s
belief that Lawrence s adm ssion of certain acts reinforced
the falsity of his defense (PC-R Vol. 111, p430). The PC
trial court’s order fails to consider that “acts” are only one
el ement of “principal.” Besides, counsel’s belief is
irrelevant, as opposed to their obligation to informtheir
client of a defense.

LAWRENCE HAD A DEFENSE
Appel | ant concedes that the alleged notes (R Vol. 11

p352-353) and Lawrence’s actions after Jennifer Robinson was
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killed constitute strong circunmstantial evidence towards
establishing the charge of “principal.” However, Law ence had
expl ai ned the contents of the notes. The conbination of

Lawr ence’ s explanation of the notes, his nental illness and
Rodgers’ influence over Lawence could well have persuaded a
jury that Rodgers duped Lawrence into believing that this was
just another fantasy that wouldn’t be carried out. Both

counsel appeared to be convinced of these facts.

Lawr ence expl ained his participation in a nunber of
statements provided to | aw enforcenent.

On May 8, 1998, M. Lawence provided a taped statenent
to | aw enforcenent (Exhibit 3). The follow ng questions and
answers were conduct ed:

Q OK, before | shut this down here, did you shoot that
girl?

A. No.
Q Did you have anything to do with killing her?
No.
(pl0, L11).

Further, the notes did not contain any nanmes, including
Jenni fer Robinson’s name (R Vol. Il, p352-353). Lawrence
explained in his statement on May 12, 1998, at 6:27 p.m (EH
10, Exhibit 7) that they were going to take Jennifer hone
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sonetinme that night (pl2), he thought Jennifer m ght bring a
friend (p529), he didn’t know Rodgers was going to kil

Jenni fer (pl9), they wote bad things down and then throw the
paper away and not do them (p2l), and he did not plan the
killing of Jennifer (p26). In Exhibit 3, Lawence stated that
his brother was going to cone along with them but after his
br ot her received a phone call he declined to go.

Whil e the notes were presented as circunstantial evidence
to denonstrate planning and intent, Ms. |ona Thonpson
(Lawrence’s mother) (EH 139) and Ms. Lorie Carter (Lawrence’s
sister) (EH 148) testified at the evidentiary hearing that
Lawr ence al ways carried pen and paper to wite things down
because he couldn’t renmenber things fromone nonment to the
next. There were a nunber of items witten on the notes that
had nothing to do with killing anyone (R Vol. |1, p352-353).

Killamtold Lawence during the practice plea (Exhibit 1)
that he intended to utilize Rodgers’s dom nati on over Law ence
and Lawence’'s nental illness as a strategy for obtaining a
life sentence.

Whereas on the other hand, the evidence in

mtigation of your penalty, that you were inpaired

at the time this happened because of your |ong-

standing nmental illness, and that you acted under

t he substantial dom nation of Jerem ah Rodgers, we

feel that we have enough evi dence to reasonably

convince the jury of the existence of the mtigating

evidence in you behalf. And thereby obtaing a life

sentence for you which is the only thing that we, as
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attorneys, can acconplish in this court proceeding
(EH 103-104).

Killam argued to the jury during opening statenment (R
Vol. 111, p318), during closing argunent (R Vol. VI. P934-
937), and to the court in his sentencing nenorandum (R Vol .
Vi1, p317) that Lawrence suffered fromnental illness and was
dom nated by Jerem ah Rodgers. This argunent did not go
wi t hout support. Al three doctors, Wod, Napier, and Crown,
testified during the penalty phase and the evidentiary hearing
t hat Lawrence was easily controlled by others and suffered
fromnmental illness. Lawence had no history of violence until
Rodgers cane into the picture. Counsel should have utilized
the same argunment during the guilt phase to persuade a jury of
Lawrence’s | ack of intent or know edge to kill Jennifer
Robi nson.

Fl orida Standard Jury Instructions in Crimnal Cases
sets out the elenments of “Principal” as follows:

3.01 Principals

| f the defendant hel ped anot her person or persons

[commit][attenpt to conmt] a crine, the defendant is a

princi pal and nust be treated as if [he][she] had done all the
t hings the other person or persons did if:

1. t he def endant had a conscious intent that the crim na
act be done and
2. t he defendant did sone act or said sone word which

was i ntended to and which did incite, cause, encourage,
assi st or advise the other person or persons to actually
[commit][attenpt to conmt] the crine.
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To be a principal the defendant does not have to be
present when the crinme is [commtted][or][attenpted]

The believability of his claimof innocence was a
gquestion for the jury. Counsel were ineffective in failing to
inform Lawrence that if his version of events were believed by
the jury, whether counsel believed himor not, Lawence could
be found not guilty of Principal to First-Degree Mirder.
SECOND PRONG - PLEA COLLOQUY

The PC trial court’s order fails to consider the plea
col l oquy as part of the totality of the plea on this issue.

At the plea colloquy, Killambasically informed the PP court
there was no defense. He stated that they could only argue
either nullification or the State failed to neet their burden
(Exhi bit 10, p5). Both counsel and the PP court were aware

t hat Lawrence had “sonme problemw th his judgnment and his

ability to reason and think” (Exhibit 10, p4). Yet, the

maj ority of the plea consisted of “yes” and “no” answers to
guestions posed by the Court, thereby making it extrenely
difficult, if not inpossible, for the PP court to determ ne
whet her Lawrence understood the consequences of his answers,
as descri bed above by the nmental health experts. Plus, the
guestions and answers were practiced a nunber of tines before

t he actual plea, which the PCtrial court’s order acknow edged



(PC-R Vol. 111, p425).

The PP court didn't ask either counsel or Law ence
whet her Lawrence had a defense. Because Lawence suffered
fromnmental illness, the PP court should have required
Lawr ence to descri be what acts he did that satisfied the
el ements of Principal and what his intentions for those acts
were. Further, the PP court also failed to inform Law ence
that the sentence of life or death rested ultimtely with the
court.

The nmental health expert testinony was overwhel m ng;

Lawr ence was unabl e to adequately understand the words,
process, or consequences of his plea. However, the PC court’s
order either ignored or rejected those opinions. Every single
expert testified that these types of questions and answers do
not provide insight as to whether Lawence was entering the
pl ea knowingly or voluntarily. Further, the court in Rivera
hel d: “This court has previously held that an affirmative
answer during the plea colloquy to these types of questions is
insufficient to refute a defendant's claimfor relief.”

The PC trial court erred in failing to consider this
prong in analyzing whether the plea colloquy affected whether
Lawrence woul d have required a trial, when taken in
conjunction with the totality of circunstances.

THI RD PRONG — THE DI FFERENCE BETWEEN THE SENTENCE | MPOSED
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UNDER THE PLEA AND THE MAXI MUM POSS| BLE SENTENCE THE DEFENDANT
FACED AT TRI AL.

The PC trial court’s order fails to consider the
sentencing differences between the plea versus a trial as part
of the totality of the plea on this issue. Wile Law ence
bel i eved he would receive a life sentence if he pled guilty
because of assertions by his counsel (EH 445-446), the court
and counsel knew there would be no difference in the potenti al
sentence, whether Lawrence pled guilty or went to trial.

Thonpson testified that Jonat han never wanted to plead
guilty (EH 132, 140). Carter testified that prior to the
practice plea (Exhibit 1), “Mss Stitt..come out and got nom
and said that she needed to talk to Jon because he didn't, he
didn’t want to plead guilty. And nom needed to cone in and
talk to hint (EH 147).

Kill am acknowl edged that Lawence did not receive any
benefit fromthe State by pleading guilty (EH 217). Even Judge
Bell infornmed Lawrence during the plea colloquy that even if
he pled guilty, he was subject to the punishnment of death
(Exhibit 10). However, that information was presented in a
“yes” and “no” format, which Lawrence either didn’'t understand
or considered “nmeani ngl ess” because his attorneys told him
ot herw se.

The record clearly establishes Lawrence did not intend to
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plead guilty. It was counsels’ actions; Lawence’'s |ack of
factual and rational understandi ng of the process; and the
belief that he would get a |ife sentence that caused himto
pl ead guilty. There was no difference in the potenti al
sentence whether he pled guilty or went to trial.

M SREPRESENTATI ONS —

The PC trial court’s order found that counsel made no
m srepresentations (PC-R Vol. I11, p430). Contrary to the
court’s characterization of “no m srepresentations,” Stitt
stated the following to the trial court:

MS. STITT: ..And we believe that not only through

our conversations with him but also conversations

with psychol ogists and with his nother that he does

have a conpl ete understanding at this point of what

he is doing. (Exhibit 10, P6)(Enphasis added).

At the evidentiary hearing neither Stitt nor Killam had
any idea who the psychologists were that Stitt was referring
to. Further, each of the doctors testified at the evidentiary
hearing that they had no conversations wth counsel regarding
Lawr ence’ s understandi ng of the entrance of a plea (EH16, 46,
92, 93). Stitt’'s statenment regardi ng conversations with the
doctors can only be characterized as a m srepresentation.

Lawence’s nental illness, acquiescence to authority, and

| ow-average intelligence allowed himto be easily nmanipul at ed

(EH 52). Both counsel testified at the evidentiary hearing



that they didn't want to take the case to trial because the
State had the evidence of guilt, Lawrence was guilty, and they
didn’t want to lose credibility with the jury (Exhibit 1 and
2). Therefore, in order to get Lawmrence to plead guilty, Stitt
and Killam made a nunber of m srepresentations to Lawence and
Thonpson to assure a plea of guilty.

At the evidentiary hearing, Killam (EH 158) and Stitt (EH
273) both testified that during their visits with Lawence, he
was upset after seeing the crime scene photographs and heari ng
the taped statenents; he didn’'t want to | ook at them or hear
them Stitt used that fact to mani pul ate Lawrence to enter a
guilty plea. Stitt stated to Lawrence the foll ow ng:

MS. STITT: Okay. Do you renenmber us talking

about the fact that we had no real |egal defense to

the charges? And that to put the jurors through a

week or a week and a half of witness after w tness

after witness and gory photo after photo after photo

woul d do not hing but harm our chances?
(Exhibits 1 and 2, p6) (Enphasi s added).

The only rational explanation for Stitt making the above
statenment to Lawrence about the wi tnesses and photos was to
imply that if he pled guilty, wtnesses would not be called
and the photos would not be shown to the jury. Yet, Stitt
knew, or should have known, those itenms would be introduced
into evidence at the penalty phase. Apparently she was under

the m sgui ded belief “Not as nmuch of that would have happened”
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(EH290); “Having the death penalty phase in and of itself
woul d have spared the parade of w tnesses that we thought
woul d only harm Jonat han” (EH 291). She was wrong and she knew
it, or should have known it. Gven Killanm s experience, he
knew t here woul d be substantial testinony and phot ographs
produced at the penalty phase, but he failed to correct
Stitt’s m sstatement because he didn’t want to conduct the
guilt phase either

Dr. Napier (EH 58) and Dr. Crown (EH 115) both testified
that the introduction of crinme scene photographs and
Lawrence’ s taped statenent at trial could very well have
triggered Lawrence’s hal |l ucinations.

During the practice plea, Stitt stated to Lawence: “Do
you renmenber the conversations that Killam and nyself, and
al so the doctors, have had with you about tactically or why we
woul d do that?” (Exhibit 1). When asked what doctors she was
referring to, Stitt testified that she wasn’t sure which
doctors she was speaking about in Exhibit 1 (EH 286). When
asked what doctors she spoke with about the tactics to plea
guilty, Stitt responded: “I believe M. Killam spoke to the
physi ci ans or doctors” (EH 287). Contrary to Stitt’s
testimony, Killam s testified he didn’t know what doctors

Stitt was tal king about during the practice plea in Exhibit 1



(EH 102). Killamdidn't recall talking to Lawence about the
tactics of entering a plea with doctors present (EH 176).

Dr. Wbod (EH 15, 166), Dr. Napier (EH 46), and Dr. Crown
(EH 90, 91-92) all denied speaking with either Law ence or
counsel about the strategy of a plea or Lawrence' s ability to
under stand the consequences of entering a plea.

In spite of Lawence’s testinmony (EH 409, 412), as well
as Thonmpson’s (EH 140), Carter’s (EH 146), and Dr. Crown’s
testimony (EH95-96) that they were told that if Lawence went
to trial he would get the death penalty and if he pled guilty
he would get life, the PC trial court found counsel’s claim
credi ble that they made no prom ses (PC-R Vol. 111, p430).

However, Killam stated, “They may have gotten that
i npressi on because | was probably pretty adamant that | did
not think he had a chance in a jury trial of guilt/innocence”
(EH 169). Killam al so acknow edged that a prorn'se4 coul d be
inferred by the intelligence |evel of the person that's
getting the information (EH 218). Killam acknow edged in
Exhibit 1 he did not tell Lawence that he could receive the
death penalty (EH 180) because he was under an “illusion” he
woul d get Lawrence a |ife sentence (EH 179-180).

In an effort to induce Lawence to plead guilty, Stitt

4 Promise: a. a declaration that one will do or refrain from

doi ng sonething specified. Webster’s Dictionary (1983).
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and Killam made m srepresentations to Lawence, Thonpson, and
the Court. They continually expressed to Lawence and
Thonpson that they would save Lawrence’ s |ife if he pled
guilty. Wiile perhaps not utilizing the word “prom se,” they
cannot deny they assertively expressed a substantial degree of
certainty of that result to an individual with | ow
intelligence and suffering froma nmajor nental disorder, and
counsel barely expressed the caveat of the possibility of a
death sentence. It was not unreasonable for Law ence or
Thonpson to take counsel at their word.

| NTI M DATI ON-

Thonpson testified she was told that Jonat han woul d not
plead guilty and they needed himto do so in order to save his
life (EH 131). She testified that both | awers spoke with her
around eight to 12 times asking her to get Jonathan to plead
guilty (EH 133). Thonpson testified Stitt told her that they
had to do a practice plea on tape before the judge would cone
into the courtroom (EH 134). Thonpson also testified that the
attorneys told her she had to answer the questions either
“yes” or “no,” and she knew from Stitt’s questions how she was
to answer the questions in order to save Lawence’'s |life (EH
137-138). Thonpson adnmtted at the evidentiary hearing that

her statenment to the Court was not true that her son nmade the
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decision to plead guilty EH137).

Even t hough Law ence continually maintained his innocence
about not being involved with killing Jennifer Robinson, he
was, in reality, defrauded into pleading guilty. This fact was
denonstrated by counsel’s declarations to Lawence: (1)
counsel told himhe was guilty, (2) he had no defense, (3)
that going to trial would |ose their credibility with the
jury, (4) the jury wouldn't believe him (5) he would get the
death penalty if he went to trial, (6) the only way to save
his life was to plead guilty, and (7) the photos and w tnesses
woul dn’t be introduced at the penalty phase.

Lawrence contends that, but for counsel’s actions, he
woul d not have entered a plea of guiltys, but woul d have
insisted on going to trial. The PC trial court’s assessnent of
Lawrence’ s contention that he would have insisted on a trial
is based upon an incorrect application of the |aw.

MOTI ON TO SUPPRESS THE DEFENDANT’ S STATEMENTS
ADM SSI Bl LI TY OF DEFENDANT' S STATEMENTS

The PC trial court’s order denied this claimbecause it

5 Ironically, at the plea M. Killamused the term“we pled
guilty” and acknow edged it was inprecise and has used that
term before (EH 182). M. Stitt al so acknowl edged that her
use of the term“we are going to enter a plea” was a
m sstatement EH 280). However, the trial court in its
sentenci ng order characterized Lawence’s use of the term “we”
as evidence to contradict his assertion that the |ist was
witten at the direction of Rodgers. Yet, we know that Killam
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was reasonabl e strategy for counsel not to nove to suppress
the statenents (PC-R. Vol. 111, p431), and Judge Bell found
the statenents were voluntary (PC-R. Vol. IIl, p432).

The standard a trial court applies to determ ne, pre-
trial, whether a statenent is adm ssible is set out in

DeConi ngh v. State, 433 So.2d 501 (Fla. 1983) and in Trayl or

v. State, 596 So.2d 957 (Fla. 1992).

To render a confession voluntary and adm ssi bl e as

evi dence, the mnd of the accused should at the tine be
free to act, uninfluenced by fear or hope. To exclude it
as testinony, it is not necessary that any direct

prom ses or threats be nade to the accused. It is
sufficient, if the attendi ng circunstances, or

decl arati ons of those present, be cal culated to del ude
the prisoner as to his true position, and exert an

i nproper and undue influence over his m nd.

|d. at 964.

The character of the circunstances surroundi ng the
statenents taken from Law ence over a five-day period is as
follows: Lawence was arrested for the nurder of Jennifer
Robi nson on May 8, 1998, sonetinme between 5 p.m and 7:30 p. m
(R Vol. 1).

May 8, 1998, 8:50 p.m (Exhibit 3) — Detective Hand knew

that Lawence did not understand his rights. During this
statenent, Det. Hand asked Lawrence if he knew what a “waiver”
was; Lawrence did not (Exhibit 3 p2). Apparently, Det. Hand

didn’t know either, since he tried to define “waiver” at the

and Stitt didn't plead guilty.
64



evidentiary hearing as: “A waiver is anything that you woul d
sign waiving any kind of liability or |legal standing. | would
define it as that” (EH 349)(Enphasis added). Defining a word
using the sanme word itself, |like Det. Hand did, does not

i ndicate a clear understanding of that word. Det. Hand al so
testified he had no doubt that Lawence was “enotionally

i npai red” (EH 348).

Det. Hand testified that Lawence was detained until
early norning hours and couldn’t renmenber if Law ence was
provided with food (EH 459). Lawence testified that Det.
Hand made hi m nervous and was afraid of him (EH 415, 421,
436), because Det. Hand yelled at him (EH 421, 425); threw
papers around the room (EH 421); threatened himthat if he
didn’t cooperate he would get the electric chair (EH 421, 425,
429); and, while alone in the woods, he thought Det. Hand
m ght shoot him (EH 426). Further, Lawence testified he was
tired and confused because he hadn’'t slept for days because he
had to lay on a concrete bed without a mattress (EH 419, 427);
the lights were never turned off (EH 420); Det. Hand told
Lawr ence, M. Lovel ess and he worked together (EH 430, 431);
Lawr ence thought he had to answer Det. Hand s questions (EH
422, 423, 424, 425, 432); he was confused about his rights (EH

422); Det. Hand gave him a Pepsi during interrogation, but he



wasn't fed until he was transported to the jail (EH427);
during the interrogations, Lawence practiced answering the
guestions before beginning the taped sessions so he woul d get
it right and not ness up (EH 428); and Det. Hand reveal ed
information to himthat M. Rodgers told Det. Hand so Law ence
woul d get it right (EH 435).

May 9, 1998, at approximately 10:49 a.m (Exhibit 4) -

This statement was recorded while Lawence and Det. Hand were
in the woods (pl). Lawence testified Det. Hand made hi m
nervous and he was afraid that Det. Hand m ght shoot him (EH
426) .

May 9, 1998, at approximately 4:52 p.m (Exhibit 9) -

Judge Bell appointed a public defender to represent the
Def endant on the charges associated with the nurder of
Jenni f er Robi nson.

May 12, 1998 - Three custodial statenments (Exhibits 5, 6,

and 7) were taken from Lawence: (1) a statenment at 3:48 p.m
about the death of Justin Livingston. No Mranda® rights were
given (Exhibit 5). This statenent was not introduced into

evi dence; (2) another statement was taken at 4:24 p.m about
the shooting of M. Smtherman. No Mranda rights were given

(Exhibit 6). This statenment was not introduced into evidence,

® randa v. Arizona, 384 U. S. 436, 86 S.Ct. 1602, 16 L. Ed.
2d 694 (1966).
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and (3) a third statenment at 6:27 p.m regarding Jennifer

Robi nson. This statenment was introduced at the penalty phase
(Exhibit 7). Lawence was read his rights on tape (pl).
However, the record is clear that although Lawence was
represented by counsel, she was not present. Notw thstandi ng
the finding of voluntariness by Judge Bell, Det. Hand
initiated questioning Lawrence without the presence of counsel
(Supp. Vol. VII, p.1132).

May 14, 1998, 3:58 p.m (Exhibit 8) - Another custodi al

statenment was taken from the Defendant concerning the death of
Justin Livingston. This statenment was introduced at the
penalty phase.

January 31, 2000 - the Defendant provided a deposition in

State of Florida v. Jerem ah Martel Rodgers, Case No. 98-322-

CFA. Wthin that deposition the Defendant stated, (1) he had
spoken to detectives on a nunmber of occasions both on and off
tape, (2) he did not speak with his |awer, (3) the detectives
told him alnost every tine they talked to him he had to
answer questions or he would be in trouble and m ght get the
electric chair, (4) because the detectives threatened himwth
the electric chair, he was nervous and couldn’t get the threat
out of his mnd, (5) during questioning, he couldn't think too

straight (6) the detectives talked to himfor two or three
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days, (7) they wouldn't let himsleep for a few days, (8) they
continually questioned him and (9) they would take himto the
woods and then back to the jail.

| nasnmuch as Law ence was either represented by counsel or
not advised of his rights, the statements should not have been
introduced at trial and counsel was ineffective for failing to
file a Motion to Suppress
VOLUNTARI NESS OF STATEMENTS

March 3, 2000 — A hearing was conducted on the State’s

Motion to Determ ne Voluntariness of Lawence’s statenents
(Supp. Vol. VII, p.1132). At that hearing, Det. Hand was asked
whet her he initiated the questions about the Robi nson nurder
(Supp. Vol. VII, pli51). Det. Hand stated, “No. | initiated
t he questi on about why he was doing this [referring to
Lawrence snelling his hand], but once he started on his
explanation of it, I let himgo with that” (Supp. Vol. VII
pll151). Exhibit 7 (Lawence’'s statenment) clearly establishes
that Det. Hand asked Law ence hundreds of questions, on

subj ects other than the snell of fat, and Lawence did not
just “go with that.” At the evidentiary hearing, Det. Hand
testified he knew Lawence was represented by counsel at the
time of the statenent (EH 354). He also testified that he

never asked Lawrence if he wanted his attorney present (EH



354). Lawrence’s counsel did not ask Det. Hand any questions
during the hearing and did not object to the voluntariness of
t he statenents.

Justice Bell testified at the evidentiary hearing that he
did not know about the facts testified to by Thonmpson and
Lawr ence concerning the events surroundi ng Lawence’s
statenents. |If he had, he would have needed additi onal
information before determ ning the voluntariness of Lawence’s
statenments, but counsel did not file a Motion to Suppress (EH
252). One consideration the PP court made in its order about
the statenents being voluntary was the |ack of objection by

def ense counsel (Exhibit 11).

COUNSEL’ S STRATEGY OF NOT FI LI NG A MOTI ON TO SUPPRESS

In its order denying Lawence’s 3.851 Mdttion, it was
found that counsel’s strategy was reasonable (PC-T. Vol. 111,
p432). However, the court did not consider that Killam and
Stitt didn't know the facts that surrounded the statenents,
nor had they consulted with Lawrence before agreeing to the

strategy. Strickland v. Washi ngton, 466 U.S. 668, 688 (1984).

Representation of a crimnal defendant entails
certain basic duties. Counsel's function is to
assi st the defendant, and hence counsel owes the
client a duty of loyalty, a duty to avoid conflicts
of interest. See Cuyler v. Sullivan, supra, 446
US., at 346, 90 S.Ct., at 1717. From counsel's
function as assistant to the defendant derive the
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overarching duty to advocate the defendant's cause

and the nore particular duties to consult with the

def endant on inportant decisions and to keep the

def endant informed of inportant devel opnents in the

course of the prosecution. Counsel also has a duty

to bring to bear such skill and know edge as w ||

render the trial a reliable adversarial testing

process. (Enphasis added).

Trial counsel could not and did not make an infornmed
recomendati on to Law ence about entering pleas w thout first
attenmpting to suppress those statenents.

Killanis reasoning for not filing a Modtion to Suppress
was that Stitt was supposed to be responsible for filing it.
However, he believed the Mdtion would not be of any
consequence, that it would not be successful, and it was
inconsistent with their strategy (EH 162). What is
significant about Killams opinion is he didn't recall being
told that his client was yelled at, threatened with the
electric chair, that Det. Hand threw papers around, that Det.
Hand had obtained a waiver to take a bl ood sanmple w thout
Lawr ence’ s attorney present, or that Det. Hand took Law ence’s
statement without his attorney present (EH 164). Killam al so
stated that because he believed there would be a guilty
verdict, it wouldn't be strategically wise to waste the
Court’s tinme since the issue of guilt was settled (EH 167).
Cbvi ously, Killamis wong about the issue of guilt since

Lawrence hadn’t commtted to plead guilty until March 24,
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2000, the day of the plea, which was also the date the trial
was set (Exhibit 1 and 2).

Killam didn’t cone on board until 2000 (EH 160), and he
stated that he was primarily responsible for the penalty phase
(EH 153). Killamtestified he was famliar with what he felt
was essential to his function in the trial (EH 154). \When
asked about what he discussed with Lawence, Killam stated, “I
believe | focused on his relationship with the co-defendant,
M . Rodgers, and what planning took place. What their
intentions were. OF course, | talked to him about his
chil dhood, and traumas, environnmental and genetic, that nay
have i npacted his behavior” (EH 156). Notice that no nmention
was nmade by Killam about a discussion regarding a Motion to
Suppress. Wth regard to the decision to file a Motion to
Suppress, Killam stated:

That woul d have been her responsibility because
she had the Guilt Phase portion of the case. |

didn't, | didn't take part in that decision, except
to say that | didn't think it would be any
consequence. | didn't believe it would be

successful if we filed one. And it would be

i nconsistent with the idea that we were trying to
present to the Court; sonmeone who was cooperative,
and who could adjust to prison, and had been a
foll ower and was donm nated by soneone (EH 161)
(Enphasi s added).

Stitt testified she was unaware that any statenents were

taken without an attorney present while she represented
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Lawrence (EH 268). When asked why she didn’t informthe court
that the statenment of May 12 was taken wi thout her know edge,
Stitt replied: “lI suppose it slipped my mind, | don’t know
(EH 268).

When asked what was discussed with Killam about the
statements, Stitt stated:

Q And you can -- you can, if you are successful

i n suppressing the statenents, arrange different

ki nds of strategies know ng they're not going to

come into a
trial; correct?

A By that tinme co-counsel and | agreed that the
best strategy for saving his |life, because we did
not

know whet her or not we were going to call himto the
stand because of his particular problens; and we
felt

i ke the statenents would hel p explain that he was a
| esser participant and under the influence of

Jonat hon

Lawrence -- | mean, of Jerem ah Rodgers. (EH 270).

Additionally, Stitt acknow edged that she had attenpted
that same strategy in another death case, but it didn't work
(EH 272). Neither counsel testified they had expl ai ned that
strategy to Lawrence or that Lawence had agreed to it.

The statenent taken on May 14, 1998 (Exhibit 8), was a
custodial interrogation about an offense for which the
Def endant was not charged (Livingston nurder) at that tine.
This statenment was introduced into evidence at the penalty
phase. Although the statenent references M randa warnings, it
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is still tainted because it was obtained after the
unconstitutional statenment of May 12, 1998 (Exhibit 5), on the
sane subject —Livingston Murder. This statenment was tainted
because there is no indication that Lawence was read his

ri ghts.

In Schneble v. State, 215 So.2d 611 (Fla. 1968), the

Court cited Bruton v. United States, 391 U S. 123 (1968), and

st at ed:

The Court of Appeals reversed Evans' conviction, on
the ground that his second confession was tainted by
his prior unconstitutional confession, but affirmed
Bruton's conviction. 1d at 612.

The first statement on May 12, 1998 (Exhibit 5),
regardi ng the Livingston murder, was unconstitutional because
Lawr ence was not read his rights nor would he have understood
them even if given. Therefore, the statenment taken May 14,
1998 (Exhibit 8), regarding the Livingston nmurder, although
M randi zed, was a result of the first unconstitutional
st at enent .

It is also clear Lawence’s statenents were not know ng
and therefore not voluntary. Exhibit 3 clearly indicates that
nei t her Lawence nor Det. Hand knew the neani ng of “waiver.”
It is interesting to note that in all six statenents the
guestion of whether M. Law ence understood the nmeaning of a
specific word never appears again.
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Further, Det. Hand s credibility is questionable given
his m sstatenent during the hearing about the voluntariness of
Lawr ence’ s statenents, when he said he didn’'t ask Lawence any
questions. Further, Det. Hand obtained Lawence s signature
to obtain a blood sanple wi thout his attorney present (Exhibit
14, EH 354), just two days before the Court entered an order.

Al t hough the Court conducted a hearing on the
vol untari ness of the statenents, it was the State that filed
t he notion and questioned Det. Hand; trial counsels did not
gquestion Det. Hand, nor did they object to the voluntariness
of the statenments. Trial counsel were ineffective for failing
to establish that all of the statenments were given w thout a
knowi ng and vol untary waiver.

Evi dentiary hearing testinony and the records establish;
(1) Lawrence didn’t understand his rights (EH348, Exhibit 3),
(2) Det. Hand threatened Lawence with the electric chair if
he didn’t cooperate (EH 421, 425, 429, 435), (3) Lawrence
couldn’t sleep for days because he slept on concrete wthout a
mattress and they didn’'t shut the lights off (EH 420, 427,
433), (4) Det. Hand offered himsoda only (427), (5) Det. Hand
had Lawr ence practice his answers before going on tape to keep
fromnmessing up (EH 428), (6) Lawrence suffers from/| ow

average intelligence, (7) Lawence suffers from nmental
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illness, and (8) Lawrence’s counsel wasn’t present, even

t hough one had been appointed (EH 430), (9) Det. Hand told
Lawr ence that Lovel ess (Lawence’'s first appointed attorney)
and he worked together (EH 430), and (10) Law ence experienced
ol factory hallucinations while being interrogated (EH 357,
431).

Trial counsel’s failure to file a Mdtion to Suppress
prejudi ced Appell ant because it was Lawence’s statenments that
primarily provided the evidence that was utilized agai nst him
in all three cases, and was the basis for trial counsel to
maneuver Lawrence into pleading guilty in all three cases.

MOTI ON TO DI SQUALI FY JUDGE

The PC trial court’s order found that counsel’s failure
to file a Motion to Disqualify was a strategic decision, and
t he Defendant has failed to establish otherw se (PC-R Vol
11, 433). Stitt testified that her strategy to keep Judge
Bel |l was because he knew about Lawrence’s problens better than
ot her judges (EH 326). Stitt also testified that she had no
recoll ection of ever consulting Lawence about the strategy
(EH 315). So counsel failed to discuss this strategy with her

client. State of Florida v. Nixon, 125 S.Ct. 551 (2004).

The | aw regarding the disqualification of a judge was

expl ained in the Co-defendant’s appeal before the First
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District Court of Appeals. Rodgers v. State, 369 So.2d 604

(Fla. 1% DCA 2004).

Appel | ant, Jereni ah Martel Rodgers, appeals his
convictions and sentences and argues that the trial
judge erred in denying his notion to disqualify.
Upon careful review of the record, we conclude that
a reasonably prudent person, faced with the facts of
this case, would be placed in fear of not receiving
a fair and inpartial trial before the trial judge.
See Livingston v. State, 858 So.2d 353, 354 (Fla.
1st DCA 2003) (holding that the question of whether
a trial judge erred in denying a notion to

di squalify is whether a reasonably prudent person,
faced with the facts of the case, would be put in
fear of not receiving a fair and inpartial trial
before the presiding judge); see also Livingston v.
State, 441 So.2d 1083, 1087 (Fla. 1983) ("[A] party
seeking to disqualify a judge need only show 'a wel
grounded fear that he will not receive a fair trial
at the hands of the judge.'") (quoting State ex rel.
Brown v. Dewell, 131 Fla. 566, 179 So. 695, 697-98
(Fla. 1938)); Levine v. State, 650 So.2d 666, 667
(Fla. 4th DCA 1995).

On March 3, 2000, a hearing was conducted wherein the
Court acknow edged that he would not be trying the Co-
def endant’ s case because the State would not be objecting to
the Wit of Prohibition.

THE COURT: Let ne tell you the schedule as |
understand it. |1’ve been informed by the filing by
the State and the Wit of Prohibition in the
Rodgers’ case that the State does not concur that
there’ s grounds for the Court to have recused
itself, and that they’'re not going to oppose the
Wit of Prohibition because of the nature of the
proceedi ng. So my assunption is, though |I have not
heard fromthe First DCA, if the State is not going
to stand in the way, that they'll grant the Wit of
Prohibition. |If that happens, then ny intent would
be is we would do the selection on this case on
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Monday.
(Supp. R Vol. VII, p. 1172).

Trial counsel knew of the proceedings in State v.
Rodgers, Case No. 98-322-CFA, because they were present at the
hearing that gave rise to the basis for M. Rodgers’ beli ef
t hat he would not receive a fair trial. Counsel knew that M.
Rodgers’ attorney wasn’t present when the Court comrented on

Lawrence’ s statenents.

Simlar circunstances existed in Lawence’ s case; during
the plea colloquy the Court stated:

THE COURT: Thank you. And | have not heard what evidence
is going to be presented, obviously, in the penalty
phase. But frommy involvenment previously in the Co-

def endant’ s case that I amno | onger involved in and in
this case - and this question is directed toward counsel

- that part of the theory is that your client was nore of
a follower-type and that M. Rodgers was the principal

| eader in this case?

(R Vol. I, p. 10-11).

THE COURT: Do you understand that even though you earlier
have confessed’ to the crimes to | aw enforcement that you
are still entitled to have the issue of your guilt or

‘Confession - In Crimnal Law. A voluntary statenent made
by a person charged with the comm ssion of a crime or
m sdemeanor, communi cated to another person, wherein he
acknow edges hinself to be guilty of the offense charged, and
di scl oses the circunstances of the act or the share and
participation which he had in it. Black’'s Law Dictionary,
Revi sed Fourth Edition (1968).



i nnocence decided by a jury as an adversarial or
contested issue? You still have a right to go to trial
and make the state prove those charges even though you
have al ready confessed themto | aw enforcement officers?
Do you understand that?
(R Vol. I, p. 22)(Enphasi s added).
During the hearing on voluntariness of Defendant’s
statements on March 3, 2000, the Court stated that he had
revi ewed those statenents (Supp. Vol. VII, pl154). During the
pl ea colloquy with the Defendant, the Court stated that he had
not heard what evidence would be presented (Exhibit 10, pl0).
However he said he read the statenents and knew of sone
psychol ogi cal issues that would be presented at the penalty
phase (Exhibit 10). What is also disconcerting is that the
Court commented about the statenments by characterizing them as
“confessions.”
Lawrence did not confess to nurdering Robi nson or
Li vi ngston, and did not confess to shooting Smtherman. The
Court’s use of “confession” should have alerted counsel with a
wel | - grounded fear that Lawrence would not receive a fair
trial at the hands of the judge. Trial counsel should have
nmoved the Court for disqualification. Stitt testified at the
evidentiary hearing that she knew Judge Bell was disqualified

from M. Rodgers’ case, but she felt that Judge Bell’s

personal feelings mght allow himto override the jury’'s
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recomendati on of death (EH 315). However, she stated that she
knew Judge Bell was bound by the law, regardless of his
personal feelings (EH 315). Neither Killamnor Stitt
testified at the evidentiary hearing that this issue was
di scussed with Lawence (EH 315).

Counsel s decision not to file a Motion to Disqualify
Judge Bell was their decision entirely, w thout consulting

with Lawrence, and was therefore ineffective.

| SSUE |11

WHETHER THE TRI AL COURT ERRED I N FI NDI NG THAT
LAVRENCE' S COUNSEL WERE NOT | NEFFECTI VE DUE TO

| NADEQUATE ADVERSARI AL TESTI NG OF THE STATE' S CASE
DURI NG THE PENALTY PHASE I N VI OLATI ON OF LAWRENCE’ S
RI GHTS AS GUARANTEED BY THE FI FTH, SI XTH, EI GHTH AND
FOURTEENTH AMENDMENTS?

| neffective Assistance of Counsel, generally - Strickland

v. Washington, 466 U. S. 668 (1984), requires a defendant

denonstrate: 1) unreasonabl e attorney performance, and 2)
prej udi ce.

COUNSEL’ S CONCESSI ON TO THE JURY THAT THE CCP AGRAVATOR WAS
PROVEN
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The PC trial court’s order found as a matter of | aw t hat

the line of Nixon cases [Nixon v. State of Florida, 857 So.2d

172 (Fla. 2003); State of Florida v. N xon, 125 S.Ct. 551

(2004)]; is not applicable to this case (PC-R Vol. I|I1l, p434,
at footnote 11). Further, in the footnote, the order cites

part of the Florida v. Nixon, 543 U.S. 175, 192 (2004) court’s

hol di ng: “counsel's strategic choice is not inpeded by any

bl anket rul e demandi ng the defendant's explicit consent.”
Conveni ently though, the order fails to include the first

part of the holding: “Wen counsel infornms the defendant of

the strategy counsel believes to be in the defendant's best

interest and the defendant is unresponsive, counsel's

strategic choice is not inpeded by any bl anket rul e demandi ng

the defendant's explicit consent.” (Enphasis added). The

testinmony of Killam (EH 185) indicates that Lawence was not

i nformed of the strategy.

What is also inportantly noted in Florida v. Nixon, 543

U.S. 175, 191 (2004), is that counsel for Ni xon pointed out
inconsistencies in the State’s case, which the N xon court
refused to consider because the inconsistencies were not

consi dered by the Florida Supreme Court. The inconsistency in
this case is clear. Lawence’s counsel argued to the PP trial

court in his Menorandum for Life that the State had failed to



prove CCP, after having conceded sanme to the jury (R Vol. 11
p318).

VWhile Nixon v. State of Florida, 857 So.2d 172 (Fl a.

2003), specifically dealt with concession of guilt, it is the
contention of the Defendant that the same hol di ng should apply
regardi ng concession to the jury that an aggravator exists —
especially in this case, because counsel pled Lawrence guilty
due to his “illusion” that the jury would recommend life.
Killam shifted the advantage of a potential death
recommendati on back to the State by admtting to the CCP

aggravator. In State of Florida v. Nixon, 125 S.Ct. 551

(2004), the United States Supreme Court overrul ed N xon v.

State of Florida above, limting its holding that a new trial

per se was not required, but that a new trial could be had if
the circunstances established that prejudice ensued.

A presunption of prejudice is not in order based
solely on a defendant's failure to provide express
consent to a tenable strategy counsel has adequately
di scl osed to and discussed with the defendant. 1d.
at page 558.

During closing argunment, Killam conceded that the State
had proven the aggravator of CCP at |east four tines:

The CCP, the cold, calculated, and preneditated

aggravator that the State has attenpted to show in this

case, we admt it’s there to that extent because you have

this note, this planning, and all of that business.

(R Vol. VI, p932).
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So, you said, well, this was cold and cal cul at ed.

He wote out these notes, he figured out what he was
going to do; all this he did because it was just a
col d, cal cul ated, preneditated thing.

(R Vol. VI, p936).

When all this was done--all this cold, calculated,
premeditated stuff--Jerem ah was influencing him a
person who, according to the testinony, which is
unrebutted before you, is easily |ed.

(R Vol. VI, p937).

These nmental mitigators greatly outweigh the alleged
cold, calcul ated, and preneditated, because there wasn't
anyt hi ng any warnmer or any col der about Jonathan

Lawr ence's bl ood when this happened, because he's al ways
been the sane.

(R Vol. VI, p940).

Astoni shingly, Killam switched to a different position
when he wote his nmenorandumto the court in opposition to the
death penalty —conpletely opposite of his position he took
during his closing argument to the jury (R Vol. 11, p318).
The menorandum st at es:

The capital felony was conmtted in a cold,
cal cul ated and preneditated manner w t hout any
pretense of noral or legal justification. The
Def ense specifically denies.

Through the testinony of three experts (and gone
unrefuted by any expert by the State) the evidence
was clearly established by the greater weight of the
evi dence that the Defendant was clearly incapable on
his own of form ng any such plan that rises to the
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| evel of clearly establishing the hei ghtened
prenmedi tati on and advance pl anning necessary to
support

this aggravating circunstance.

Through the testinmony of his nmother, Ms. |ona
Thonpson, it was made clear that the defendant could
not even go to the grocery store without a set of
written instructions as to what to purchase.

Through the testinmony of his brother-in-law M.
David Carter, it was established that the Defendant
had to be shown again and again how to do the three
basic steps required to punp out a septic tank. In
addi tion, through the testinony of another forner
short-tinme enployer it was established that he could
not follow even rudinentary instructions w thout

witing themdown. It was clearly established by
t he defense that the defendant could not have forned
any “plan” without the help of another. It is

supported by the testinony that the defendant was
given instructions by another, which he either wote
down at the direction of another person (i.e. the
co-def endant Jerem ah Rodgers) or was acconpani ed by
self same co-defendant when other itens were
purchased an/or used.

Further, it is unrefuted that Jonathan Law ence (by
statenments given to Law Enforcenent) even knew t hat
Jenni fer Rodgers was to be killed. It is agreed
t hat the Defendant went al ong on the supposed date
that the co-defendant set up with the victim but
only at the direction of Jerem ah Rodgers
[ si c] (Robi nson), the co-defendant. Heightened
premeditation is reduced to the fantasy of an
organi cal |y damaged schi zophrenic brain bathed in
et hanol .

At the evidentiary hearing, Killamtestified he didn’t
recall having a conversation with Law ence about conceding the
aggravator of CCP (EH 185). Stitt testified at the
evidentiary hearing that she did not participate with Killam
in preparing opening and closing argunments for the Penalty
Phase, nor did she know Killam was going to concede the CCP
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aggravator (EH 317-318). Killamfailed to inform or discuss
the strategy with Lawrence or co-counsel about this
concession. Yet, Killamand Stitt went to great lengths to
convince Lawence to enter a plea of guilty because their/his
credibility would be dimnished if they went to trial, and,
according to counsel, it would be his best chance for a life
recomendation. Not only did Killamfail to test the State’'s
case regarding CCP on four separate occasions, he conceded the
aggravator to the jury without Lawence’ s know edge. Killam
agreed during the evidentiary hearing that his inconsistent
position with the jury on the CCP aggravator affected his
credibility (EH 188).

This concession was not only a denial of Lawrence’ s right
to have his counsel test the State’'s case and require the jury
to nake a determ nation beyond a reasonabl e doubt, it
increased the State’s chance to get a recomendati on of death,
whi ch Killam acknow edged at the evidentiary hearing (EH 185).

Appel | ant contends that the |ine of Ni xon cases should
al so apply to the concessi on of an aggravator when counsel
fails to discuss strategy with the client, and, in this case
find that counsel was ineffective for failing to test the
state’'s case, especially since counsel took an inconsistent

position on CCP.



DEROGATORY AND PREJUDI CAL COMVENTS

The PC trial court’s order found that Killams remarks to
the jury were a reasonable trial tactic in order to dramati ze
Lawrence’s nental illness (PC-R Vol. IIll, p435).

In State v. Davis, 872 So.2d 250 (Fla. 2004), trial

counsel was attenpting to utilize what he thought was a
reasonable trial tactic. However, this Court stated:

Appl yi ng these standards and principals, we conclude that
t he expressions of racial aninmus voiced by trial counsel
during voir dire so seriously affected the fairness and
reliability of the proceedings that our confidence in the
jury's verdicts of guilt is underm ned. We cannot agree
with the trial court's conclusion that an explicit
expression of racial prejudice can be considered a
legitimate tactical approach. \Whether or not counsel is
in fact a racist, his expressions of prejudice against
African Anericans cannot be tol erated.

Whil e Davis specifically dealt with race, it is the
Def endant’ s contention that the same rational e regarding
prejudi ce should apply to nentally ill individuals, nentally
retarded individuals, or brain-danmaged i ndividuals.

During closing argunment, Killam denmeaned the Defendant
because of his mental disability and thereby caused the jury
to view Lawrence with a jaundi ced eye.

This little brain that has no activity in the left

frontal and tenporal |obe along--which is, by the

way, the doctor--Dr. Wod--wote a paper right on

point on that being related to schi zophrenia. So,

you’'ve got this brain that’s been inpacted by this

man —this little pea brain.

(R Vol. VI, p935)(Enmphasi s added).
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There’ s a sixteenth century poem that expresses
this, I think, alittle bit better than | can, and
l"d like to read it to you. |I'mhaving a little

|l eft frontal | obe problens right now, and |I'’mafraid
"1l forget this.

(R Vol. VI, p939)(Enphasi s added).

* * *x * %

But it’s real clear that the left frontal tenpora

| obe damage affects your ability to think. Once

that’s knocked out, then you re back here and your

reptilian brain acting out a fight |Iike an ani mal.

That man has a conscience, he’'s not totally bad.
(R Vol . VI, p943) (Enphasi s added).

At the evidentiary hearing, Killamattenpted to validate
t he above statenents as trying to convince the jury that “He
does not have the sanme brain as they do, and he does not think
li ke they do” (EH 194-196). However, instead of saying that
clearly to the jury, Killam chose to use insulting | anguage
that could only prejudice the jury. This Court should not
agree with the PC trial court's conclusion that an explicit
expression of nmentally ill prejudice can be considered a
l egitimate tactical approach. If not, where will the use of
derogatory adjectives end as a reasonable trial tactic to
descri be different people? For exanple: O d people’ s brains

aren’t |ike young people’s, women’s brains aren’t |like nen’s,

or Jewi sh people’'s brains are different from Catholic’'s, etc.
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VOLUNTARI NESS OF STATEMENTS

The PC trial court’s order found that because counsel’s
strategy was to show dom nance by Jerem ah Rodgers and
Lawrence’s nental illness, contesting the reliability of the
statenments woul d have been contrary to their thenme and,
t herefore, counsel was not ineffective (PC-R Vol. 111, p436).

In Crane v. Kentucky, 476 U. S. 693, 106 S.Ct. 2142, 90

L. Ed. 2d 636 (1986), the Court stated:

| ndeed, stripped of the power to describe to the jury the
circunstances that pronpted his confession, the defendant
is effectively disabled fromanswering the one question
every rational juror needs answered: |f the defendant is
I nnocent, why did he previously admt his guilt?

Accordi ngly, regardl ess of whether the defendant

mar shal ed the sane evidence earlier in support [sic] an
unsuccessful nmotion to suppress, and entirely independent
of any question of voluntariness, a defendant's case my
stand or fall on his ability to convince the jury that
the manner in which the confession was obtained casts
doubt on its credibility.

The PC trial court’s order interprets Appellant’s claim
too narrowmly. The reliability of Lawence’s statenments goes
as much to conpl eteness as to the circunstances surroundi ng
t he statenents. Lawence provided six statenments to | aw
enf orcenent (Exhibits 3-8), yet only two were introduced into
evi dence. G ven that counsel did not nove to suppress the

statenments, counsel should have attenpted to introduce the
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ot her four statenents in order to provide a full and conplete
picture to the jury about Lawrence’s ability to renenber, his
intentions, his actions, his ability to understand the

questions, and the actions of |aw enforcenent Larzelere v.

State, 676 So.2d 394 (Fla. 1996). Section 90.108, Florida
Statutes (1991). However, only the two npbst incrimnating
statenments were introduced during the penalty phase (Exhibit 7
and 8).

Exhi bits 3-8 establish many thing: Lawence didn't know
what a waiver was, his brother was going to come along with
them Lawence had nenory problens, he didn't shoot Jennifer
Robi nson, Lawrence cooperated with | aw enforcenment, |aw
enf orcenent stated they wanted to help him Lawence didn’'t
shoot M. Smtherman, Lawence didn’t kill Justin Livingston,
etc.

Al t hough counsel explained that the statenments, which
were introduced into evidence, helped to further their defense
t heme that Rodgers dom nated Law ence, the introduction of the
ot her four statenents would have provided a nore conplete
pi cture of Lawrence’ s nental capacity the experts testified
to.

| SSUE |V
WHETHER THE TRI AL COURT ERRED | N FI NDI NG

THAT LAVWRENCE' S RI GHT TO EQUAL PROTECTI ON WAS NOT
VI OLATED PURSUANT TO ATKI NS BECAUSE ATKI NS DOES NOT
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APPLY TO THE MENTALLY | LL?

The PC trial court’s order found that Atkins is
I nappli cabl e because the Defendant is not contendi ng that
he is nentally retarded but nentally ill. However, the
court fails to consider the specific claimthat Atkins
should al so apply to the nentally ill under the theory of
Equal Protection.

The Court in Atkins v. Virginia, 536 U S. 304 (2002), set

out the criteria as to why nentally retarded individuals are
excl uded from executi on:

Because of their disabilities in areas of reasoning,
judgment, and control of their inpulses, however,
they do not act with the [evel of noral cul pability
t hat characterizes the nost serious adult crim nal

conduct .
The sanme criteria nust be applied to the nentally ill as
well. Therefore, Florida s sentencing statutes deprive

Lawr ence with equal protection and ampbunts to cruel and
unusual punishnment in violation of the Ei ghth and Fourteenth
Amendnments, as well as Florida’s correspondi ng constitutional
amendnment s.

In What Atkins Could Mean for People Wth Mental II1| ness,

33 NNML. Rev. 293 (Spring, 2003), the follow ng conclusion
was argued regarding the applicability of Atkins to the
mentally ill for the proposition of Equal Protection.

A credi ble Eighth Arendnment argunent agai nst the
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execution of people who are nentally ill cannot be
made, because only one legislature in a death
penalty state has barred such executions. But that
fact sinply strengthens the equal protection
argunment. Because nurderers with proven significant
mental illness at the tinme of the offense are no
nore cul pabl e or deterrable, nor any nore dangerous,
than juvenile nurderers or nmurderers who suffer from
mental retardation, the only possible basis for the
states' continued willingness to execute nenbers of
the first group is the type of "irrational

prej udi ce" agai nst which Cl eburne invei ghed.

Up to this point in this essay, the evidence of
such prejudice has been primarily negative in
nature, in the sense that it consists of rebutting
possi bl e "rational" explanations for continued
execution of people with nental illness. But there
is plenty of positive evidence of irrational
prejudice as well. Research about attitudes toward
i ndividuals with nental illness strongly suggests
t hat nmost of us view such people to be abnormally
dangerous. nl137 Although, as indicated above, this
perception is clearly inaccurate, if held by
| egi slators and jurors bent on ensuring public
saf ety through executions, nl38 it explains both why
there is no | egislative nonentum toward barring
their execution and why nmental illness, supposedly a
mtigating factor, is so highly correlated with
deat h sent ences.

These findings al so suggest the nature of the
irrational prejudice at work, which research from
the mammot h Capital Jury Sentencing Project
clarifies. nl139 In one aspect of that study, 187
jurors who served on fifty-three capital cases tried
in South Carolina between 1988 and 1997 were queried
about their enotional reactions to capital
of fenders. nl1l40 Regression analysis of their
responses reveal ed that, of the eight enmptions
studied (including fear, synpathy, anger, and
di sgust), only "fear" of the offender correlated
significantly with the final vote on sentence. nl4l
The researchers also found that the nost feared type
of offender was one perceived to be a "madman" or
"vicious like a mad animal." nl42 The type of
of fender nost likely to fit the "madman" category,
of course, is one who exhibits synptons of nental
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illness at the tine of the offense. Even an offender
with nental retardation is likely to be |ess feared
and thus less likely to be irrationally sentenced to
death than the person with significant nental
illness. Indeed, the researchers found that while
jurors were "likely to have felt synpathy or pity"
for people with both types of disability, they were
nore likely to be sinmultaneously "disgusted or

repul sed" only by the latter type of defendant. n143

Now t hat people with nmental retardati on cannot
be executed, execution of people who have

significant nmental illness at the tinme of the
offense is difficult to defend on rational grounds,
whet her the forumis judicial, |egislative, or

executive. nl44 The primary reason such executions
continue is a disproportionate fear of people with
mental illness. Prohibiting inposition of the death
penalty on these people would dramatically highlight
the irrationality of that fear.

Lawrence requests this Court declare Florida Death
Penalty Statutes unconstitutional as applied, because
Lawrence’s nental illness qualifies himto equal protection to
receive a sentence no greater than he would have received if
he were nmental ly retarded.

| SSUE V

WHETHER THE TRI AL COURT ERRED | N FI NDI NG NO
MERI T TO LAWRENCE' S CLAI M THAT HE WAS DENI ED HI S
RI GHTS UNDER THE FI RST, SI XTH, EI GHTH, AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SI ONS OF
THE FLORI DA CONSTI TUTI ON AND IS DENI ED EFFECTI VE
ASSI STANCE OF COUNSEL | N PURSUI NG HI S POST-
CONVI CTI ON REMEDI ES BECAUSE OF THE RULES
PROHI BI TI NG LAVRENCE' S LAWYERS FROM | NTERVI EW NG
JURORS TO DETERM NE | F CONSTI TUTI ONAL ERROR WAS
PRESENT?
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The Appel | ant acknow edges that this Court has previously
ruled in opposition of this issue. However, the issue is being
presented here for future preservation.

A study has found that capital jurors in Florida fail to
apply the statutory sentencing guidelines in the manner
required by Florida |law, due process, and the Ei ghth Amendnment
to the United States Constitution. See Wlliam$S. Geiner &

Jonat han Ansterdam Wiy Jurors Vote Life or Death: Operative

Factors in Ten Florida Death Penalty Cases, 15 AmJ.CrimL. 1

(1988) (study focusing on North Florida capital cases).

Exi sting research results, conmbined with this evidence,
indicate that at | east some of the jurors in Lawence' s case
woul d have comm tted any of several overt acts that would
invalidate his sentence. Studies show that jurors have

m sl ead counsel and the court during voir dire; considered
extraneous matters and extrinsic influences; believed death
mandatory in a case such as this; failed to follow the

requi renments of 921.141, Florida Statutes in finding Lawence
eligible for the death penalty; applied inappropriate,
nonstatutory and constitutionally unacceptabl e aggravating
factors in selecting death as the appropriate punishnment for
Lawr ence; or, acted so that any conbination of these factors

contributed to his death sentence. The concl usi ons reached in
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t hese studies indicate Lawence would have been prejudi ced by
such overt acts and extraneous influences. Unless Lawence or
his representatives are permtted to conduct discreet,

anonynous interviews with the jurors in this case, Lawrence

wi ||l be denied due process and equal protection under the
laws. His access to the courts will be inpaired, and his
post convi ction proceedings will not neet the standards of due

process demanded in death cases.

Furthernmore, Rule 4-3.5(d)(4) is unconstitutionally
vague. The | anguage of the rule fails to put counsel on
notice of what behavior is subject to disciplinary action. By
its terns the rule requires only that counsel provide notice
to the court and opposing counsel of her intention to
interview jurors. The rule is to be interpreted in accordance
with the conplenentary evidentiary rule found in 90.607(2)(b),
Florida Statutes. Powell, 652 So.2d at 356. This nmeans the
eventual determ nation of whether the attorney's conduct was
proper will be made on the basis of information that coul d not
have been known to the attorney before the interview took
pl ace, i.e., whether the juror can testify to overt
prejudicial acts or extraneous influences on the verdict.
Because the cases descri bing what evidence, once discovered

t hrough juror interviews, inheres in the verdict and what does
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not, counsels are unable to determ ne in advance of conducting
interviews whether their actions will subject themto
discipline. M. Lawence wll be denied due process of |aw and
access to the courts if counsels are not permtted to
interview jurors in preparation for postconviction

pr oceedi ngs.

| SSUE VI

WHETHER THE TRI AL COURT ERRED | N DENYI NG LAVWRENCE' S

CLAIM THAT HE IS DENIED H S RI GHTS UNDER THE EI GHTH

AND FOURTEENTH AMENDMENTS OF THE UNI TED STATES

CONSTI TUTI ON AND UNDER THE CORRESPONDI NG PROVI SI ONS

OF THE FLORI DA CONSTI TUTI ON BECAUSE EXECUTI ON BY

ELECTROCUTI ON AND LETHAL | NJECTI ON ARE CRUEL AND/ OR

UNUSUAL PUNI SHVENTS?

The Appel | ant acknow edges that this Court has ruled in
opposition to this claim However, this issue is being
presented here for future preservation. The practice of
executing Florida's condemmed by nmeans of judici al
el ectrocution unnecessarily exposes Lawence to substanti al
ri sks of suffering and degradation through physical violence,
di sfigurenent, and tornment. These risks inhere in Florida's

practice of judicial electrocution and have been repeatedly

docunent ed. See, Provenzano v. Moore, 744 So.2d 413

(1999) (Shaw, J., dissenting, joined by Anstead, J.); Jones V.

State, 701 So.2d 70, 82-88 (Fla. 1997)(Shaw, J., dissenting,
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joi ned by Kogan & Anstead, JJ.); id., at 71 (Anstead, J.,

di ssenting, joined by Kogan & Shaw, JJ.); Buenoano v. State,

565 So.2d 309 (Fla. 1990); Jones v. State, 701 So.2d 70 (Fla.

1997); and Jones v. Butterworth, 691 So.2d 481 (Fla. 1997).

Persons such as Lawence face an unconstitutional risk of
bei ng tornmented, degraded, and dehumani zed by Florida's
practice of botching judicial electrocutions. Florida's
manner of effectuating judicial electrocution necessarily
entails substantial and constitutionally intol erable risks
that Lawrence will beconme the victimof a "somewhat ghastly”
di spl ay of violence, disfigurenment, and degradation. The
State of Florida has purportedly extended a “choice" to
Lawrence, but it is no choice at all and the |egislation
enacting the "choice" is unconstitutional. Should Lawence be
forced to make such a choice, this adds to his psychol ogi ca
torture. This waiver provision is unconstitutional.
Accordingly, Lawence may not be executed by lethal injection
wi t hout violating the constitutions of the United States and
Florida. The law enacting lethal injection is
unconstitutional, is an unconstitutional special crimnal |aw,
and viol ates the prohibition against ex
post facto laws. Lawence’ s rights guaranteed by the Ei ghth

and Fourteenth Anmendnents will be viol at ed.



| SSUE VI |
WHETHER LAWRENCE’ S ElI GHTH AMENDMENT RI GHT AGAI NST
CRUEL AND UNUSUAL PUNI SHVENT W LL BE VI OLATED AS

LAVRENCE MAY BE | NCOMPETENT AT THE TI ME OF
EXECUTI ON?

Lawr ence has been incarcerated since 1998. Statistics
have shown that an individual incarcerated over a |ong period
of time will suffer dimnished nental capacity. |nasmuch as
Lawrence may wel |l be inconpetent at the time of execution, his
Ei ght h Amendnent right agai nst cruel and unusual puni shnent

will be violated. See Ford v. Wainwight, 477 U S. 399

(1986). This claimis not yet ripe; however, is being
rai sed for preservation purposes.
| SSUE | X

WHETHER THE TRI AL COURT ERRED I N FI NDI NG THAT

COUNSEL WAS NOT | NEFFECTI VE FOR FAI LI NG TO REQUEST

THAT THE DEFENDANT BE EXAM NED FOR COMPETENCY

DURI NG THE PENALTY PHASE OF THE TRI AL I N VI OLATI ON

OF LAWRENCE' S RI GHTS GUARANTEED BY THE FI FTH,

SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON?

This issue is taken out of nunerical order in accordance
with the PCtrial court’s order.
The standard of review for clainms of ineffective

assi stance of counsel is de novo, as set out in Strickland v.

Washi ngton, 466 U.S. 668 (1984), which requires a defendant to
pl ead and denonstrate: 1) unreasonabl e attorney perfornmance,

and 2) prejudice.



The PC trial court’s order denying Lawence’s 3.851
Moti on found that counsels’ decision not to request a
conpet ency hearing was based on reasoned professional
judgnment, and no prejudi ce occurred because Judge Bell nmde an
i nfornmed deci sion that Lawrence was not hallucinating but
di sturbed by flashbacks (PC-R. Vol. I11, p441).
DEFI Cl ENT PERFORMANCE

The PC trial court’s reliance upon Killamand Stitt is
based upon their conclusions, not facts (synmptons) (PC-R. Vol.
11, p440). Further, the PC trial court’s order fails to state
whet her the facts established “reasonabl e grounds to suggest

i nconpetency.” Hill v. State, 473 So.2d 1253, 1256 (Fla. 1985)

(This decision stands for the principle that the trial court
must conduct a hearing on the issue of a defendant's
conpetency to stand trial when there are reasonable grounds to
suggest i nconpetency).

There were additional reasonable grounds to establish
Lawr ence’ s i nconpetency as described in detail in Issue |
above. However, a summary of the undi sputed facts established
in the record on direct appeal and at the evidentiary hearing

is set out bel ow.

(1) Stitt filed an Amended Motion for Conpetency on
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Decenber 9, 1999 (R Vol. 1, pl3), (2) Stitt testified

Lawr ence reported experiencing hallucinations during sone of
her visits with himat the jail (EH 339), (3) Lawrence
reported having hallucinations and flashbacks to Stitt on two
occasions during the penalty phase (R Vol. 1V, p419, 464),

(4) Stitt had concerns for Lawence’ s conpetency when he
reported having hallucinations (EH 263), Stitt didn't request
a conpetency eval uation because of consultation with co-
counsel (EH 264), which she felt was in error (EH 265), (6)
Counsel and the court knew Lawrence had a problemw th
judgnment and ability to reason and think (R Vol. |, p3-4),

(7) Stitt testified that Lawence had difficulty understanding
counsel (EH 277), (8) Lawence had difficulty giving “yes” and
“no” answers (EH 308), (9) Stitt spent nore tine with Lawence
than Killam (EH 205), (10) Killam didn't hear what Law ence
related to Stitt regarding hallucinations (EH 220), (11) Stitt
told Dr. Wod that Lawrence reported hallucinations (EH 17),
(12) Dr. Wod told Stitt Lawence needed an eval uati on, and
Stitt responded “we may | ose nore than we would gain by trying
to interrupt the proceedings” (EH 36), (13) Killamtestified
t hat Lawence’s conpetency had “already been litigated and
deci ded at that point” (EH 209). (14) Rather than being safe

than sorry by asking for an evaluation, Killam stated he felt



l'i ke the best chance at a |life sentence was to proceed with
what they were doing (EH 228), (15) At the evidentiary hearing
all three doctors testified that when Law ence reported having
hal | uci nati ons, an eval uation should have been request ed.
Counsel were ineffective for failing to investigate and

request a conpetency eval uation. Jones v. State, 740 So.2d

520, 522 (Fla. 1999) (the failure to take action to determ ne
a defendant's conpetency would rise to the | evel of
i neffective assistance of counsel if there was evidence to

support the defense.); Broonfield v. State, 788 So.2d 1043,

1044 (Fla. 2" DCA 2001)( We reverse because trial counsel was
ineffective in failing to investigate Broonfield s conpetency
at the tine of his pleas.)
PREJUDI CE

The PC trial court’s order refers to Justice Bell’s
finding at the penalty phase that Law ence was not
hal l uci nating as a determ nation that the results would not
have been different. However, case |aw establishes that had
counsel requested a conpetency evaluation, it would have been
error for the court to deny the evaluation, based upon the

above facts. Kothman v. State, 442 So.2d 357 (Fla. 1° DCA

1983); Calloway v. State, 651 So.2d 752 (Fla. 1° DAC 1995);

Brockman v. State, 852 So.2d 330 (Fla. 2" DCA 2003).




Further, the PCtrial court’s order fails to consider at
the evidentiary hearing, when asked whether he woul d have
granted a request for a conpetency evaluation, Justice Bel
stated: “But if Toni Stitt or M. Killam had believed that he
was truly having hallucinations and they were concerned about
hi s conpetency, | certainly would have gone into that. And if
t hey both believed given their experience and relationship
with himand their past experiences as capital attorneys, |
woul d have definitely granted the request” (EH 243-244).

Appel l ant contends it is illogical, if not hypocrisy, to
find that counsel were not ineffective because there was a
previous finding that Lawence was conpetent and counsel
didn’t observe any changes in Lawence, yet ignore that
counsel treated Lawence as if he were inconpetent. Restated,
counsel didn't believe Lawrence understood all they were
telling him they m sled Law ence about what evidence would be
i ntroduced because they knew he woul d get upset, they had
Lawr ence practice many tinme the questions and answers the
court would ask, they had to repeat the definitions of words
over and over, they utilized his nother to convince himto
pl ead guilty because she had nore influence upon Lawr ence,
etc. These are not the reasonable actions of an attorney who

believes his client is conpetent to enter a plea or to
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proceed.
Therefore, the trial court erred in finding that counsel

was not ineffective.

101



| SSUE VI |

WHETHER | AWRENCE’ S TRI AL COURT PROCEEDI NGS WERE
FRAUGHT W TH PROCEDURAL AND SUBSTANTI VE ERRORS,

VWH CH CANNOT BE HARMLESS WHEN VI EWVED AS A VWHOLE

SI NCE THE COMBI NATI ON OF ERRORS DEPRI VED HI M OF THE
FUNDAMENTALLY FAI R TRI AL GUARANTEED UNDER THE SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS?

M. Lawrence did not receive the fundanentally fair tria
to which he was entitled under the Ei ghth and Fourteenth

Amendments. See Heath v. Jones, 941 F.2d 1126 (11th Cir.

1991); Derden v. MNeel, 938 F.2d 605 (5th Cir. 1991). The

sheer nunber and types of errors involved in his trial, when
considered as a whole, virtually dictated the sentence M.

Lawr ence would receive. State v. Gunsby, 670 So.2d 920 (Fl a.

1996). In Jones v. State, 569 So.2d 1234 (Fla. 1990) this

Florida Suprenme Court vacated a capital sentence and remanded
for a new sentencing proceeding before a jury because of
"cunul ative errors affecting the penalty phase" 1d. at 1235
(enphasis added). The flaws in the system which sentenced

M. Lawrence to death, are many. They have been pointed out

t hroughout this pleading and also in M. Lawence’s direct
appeal. There has been no adequate harml ess error anal ysis.
While there are neans for addressing each individual error,
the fact remains that addressing these errors on an individual

basis will not afford adequate safeguards agai nst an
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i nproperly inposed death sentence--safeguards that are
required by the Constitution. Repeated instances of

i neffective assistance of counsel and error by the trial court
(detailed el sewhere in this nmotion) significantly tainted the
process. These errors cannot be harm ess.

CONCLUSI ON_AND RELI| EF SOUGHT

Appel l ant prays for the following relief, based on his prina
facie allegations denonstrating violation of his constitutional
ri ghts:

That his convictions and sentences, including his
sentence of death, be vacated and a new trial provided.
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