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PREFACE  
 
 This peti t ion for  discret ionary review based on a purported 

conflict  in decisions is  from an Opinion of the Fourth District  

Court  of Appeal reversing a tr ial  court’ s  dismissal  of  

Respondent’ s legal malpractice lawsuit against Petitioner.  

 Petit ioner Law Offices of David J.  Stern,  P.A. will  be 

referred to as  “ Stern. ” 

 Respondent Security National Servicing Corp. will  be 

referred to as  “ Security National. ” 

 Stern’ s Initial Brief on the Merits will be cited as “ IB     . ” 

 Stern’ s Appendix will  be cited as “ A     . ” 
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STATEMENT OF THE CASE AND OF THE FACTS  

 A.  Introduction 

 The order appealed to the Fourth Distr ict  is  a  November 19,  

2003 Final Judgment on Defendant’ s  Motion for Summary 

Judgment (“ Summary Judgment”),  which entered summary 

judgment in favor of Stern on Security National’ s claim for legal 

malpractice arising from a “ botched mortgage foreclosure” 

(Opinion p.  1).   The grounds for the Summary Judgment were that  

there was “ no attorney client privilege” between Security National 

and Stern “ at  the t ime the cause of action accrued ” and that the 

legal malpractice claim against Stern was not assignable.  

 The Fourth District  reversed the Summary Judgment,  holding 

that  because the record before i t  showed that  the legal malpractice 

claim was transferred incident to the transfer of a Note and 

Mortgage to Securi ty National ,  as  opposed to the transfer  of  a  

legal malpractice claim in a vacuum, there was no impermissible 

“ assignment. ” 

 Stern seeks this  Court’ s discretionary review, contending 

that the Opinion conflicts with Cowan L iebowi t z  & Latman,  P .C.  

v .  Kap lan ,  902 So.  2d 755 (Fla.  2005),  KPMG Peat  Marwick  v .  
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Nat ional  Union Fire  Insurance  Company o f  Pi t t sburgh,  

Pennsylvania ,  765 So.  2d 36 (Fla.  2000),  and Forgione v .  Dennis  

Pirt le  Agency,  Inc. ,  701 So. 2d 557 (Fla.  1997).  

 Security National disagrees.   Kap lan ,  902 So.  2d at  757,  

specifically recedes from the “ broad dic ta” in KPMG and 

Forgione “ purporting to prohibit  the assignment  of  al l  legal 

malpractice claims.”  With KPMG and Forgione expressing only 

anti-assignment dicta,  and Kap lan  receding from that  dicta,  

Security National does not believe that there is any conflict  over 

which the Court may exercise jurisdiction.  Even if such a confl ict  

exists ,  however,  the conflict  should be resolved in Security 

National’ s  favor  on the narrow commercial  facts  of  cases  such as  

this,  because they are consistent with the exceptional 

circumstances of  which the Court  spoke in Kaplan .  

 Finally,  Security National cannot agree with Stern’ s  

Statement of  the Facts  and Case because i t  fai ls  to s tate  the facts  

in the light most favorable to Security National,  against which the 

Summary Judgment was entered and in whose favor the Opinion 

issued,  and bec ause i t  similarly fails  to accept the facts as stated 

by the Fourth Distr ict .   For these reasons,  Securi ty National  
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repeats  here the facts  i t  provided to the Fourth Distr ict  and on 

which the Fourth District relied in reaching its decision.  

 B.  The  Forec losure Actions  

 In 2002, when it  fi led this case against Stern, Security 

National held a 1987 Promissory Note (“ Note”) and Mortgage 

Deed (“ Mortgage”) on a piece of property on Sanibel  Island,  in 

Lee County,  Florida.   Over 10 years before,  the original  obligor 

on the Note and Mortgage quit -claimed the property to a wholly -

owned corporat ion,  Is lands International  Realty,  Inc.  (“ Is lands”).  

 At around the same time, the original mortgagee, American 

Pioneer Savings Bank, was put into receivership with the 

Resolutio n Trust  Company.  Between 1991 and 2002, the Note and 

Mortgage were assigned seven times in the following sequence: 

DATE  ASSIGNOR  ASSIGNEE  

June 28, 1995 RTC Summatyme Corp.  

August 28, 1996 Summatyme Corp.   UMLIC-SIX Corp .  

March 8, 1997 UMLIC-SIX Corp .  Wilshire Funding 

Corp .  
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DATE  ASSIGNOR  ASSIGNEE  

June 30, 1998  Wilshire Funding Corp. EMC Mortgage 

Corp .  

August 27, 1999 

  

EMC Mortgage Corp.   Univ.  Portfolio 
Buyers  

October  15,  1999 Univ. Portfolio Buyers  N. Amer. Mortgage 
Co .  

March 30, 2001 N. Amer.  Mortgage Co. Security National 

 During the course of the assignments two foreclosure actions 

were fi led,  both naming Islands as a defendant.   The first ,  in 

January 1997, was filed by UMLIC -SIX Corp.  as  mortgagee 

(“ 1997 Foreclosure”).   The second,  in December 1998,  was  by 

EMC Mortgage Corp.  as  mortgagee (“ 1998 Foreclosure”) .   Stern 

fi led the 1998 Foreclosure.  

 The two foreclosure act ions were never consolidated,  and 

both remained pending until  February 1999, when Stern 

substi tuted as UMLIC -SIX Corp . ’ s counsel in the 1997 

Foreclosure and fi led a Voluntary Dismissal.   Just  over a year 

later,  in July 2000, Islands filed a Motion for Summary Judgment 
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in the 1998 Foreclosure,  arguing that the applicable statute of 

l imitations expired before the case was fi led. 

 In  September 2000, with Island ’ s Motion for Summary 

Judgment pending,  Universal  Portfolio Buyers,  as successor in 

interest  to EMC and while represented by Stern,  f i led a Motion to 

Vacate Notice of Voluntary Dismissal ,  or  to Consolidate 

Foreclosure  Act ions  (“ Motion to Vacate”) in the 1998 

Foreclosure.   Stern admitted in the Motion to Vacate that  “ the 

f irs t  foreclosure act ion was erroneously dismissed,  as  i t  should 

have been the second act ion which was dismissed,  or ,  

al ternatively,  the cases should have been consolidated.” 

 In October 2000, Universal  Portfolio Buyers ’  Motion to 

Vacate and Islands’  Motion for Summary Judgment were argued in 

the 1998 Foreclosure.   The following month the court  entered two 

orders:   an Order on Motion for Summary Judgment,  which made 

findings of fact  and granted Island ’ s Motion for Summary 

Judgment but did not enter judgment in i ts  favor;  and an Order on 

Motion to Vacate Notice of Voluntary Dismissal  or to Consolidate 

Foreclosure Actions,  which denied Universal’ s  Motion to Vacate.  
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 C.  The Appeal  in  the  1998 Foreclosure  

 In December 2000, North American Mortgage Company, as 

successor to Universal  Portfol io Buyers and st i l l  represented by 

Stern,  prematurely appealed the two November 2000 Orders, 1  but  

on March 15, 2001 the tria l  court entered an appealable Final 

Judgment on Defendant’ s Motion for Summary Judgment (“ Final 

Judgment”) ,  and the appeal  proceeded.   On March 30,  2001,  

before any briefs were filed ,  the Note and Mortgage were assigned 

to Security National.  

 And, while Stern contends that  the assignment to Security 

National was “ unbeknownst” to i t  (IB4),  Stern continued to 

represent Security National throughout the appeal –  filing the 

briefs, billing Security National for its legal services, receiving 

payments from Securit y National, and remaining Security 

National’ s  counsel  through issuance of  the Second Distr ict’ s  

                                                                 
1   Stern’ s repeated contentions that  the No te and Mortgage were 
“ worthless” or  “ virtually worthless” or  “ virtually unenforceable ” 
at the time of the assignment to Security National (IB3, 6, 10, 13-
14 n3, 27) are fundamentally irreconcilable with its argument to 
the Second District  that  the Note and  Mortgage were valuable 
assets  that  would be lost  unless  the court  reversed.   As the 
Fourth District  explained in i ts  Opinion,  to accept Stern’ s  
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opinion.   Stern’ s  purported lack of  knowledge of  i ts  

representation of Security National (IB4) was therefore correctly 

rejected by both the tr ial  court  and the Fourth District .  

 

                                                                                                                                                                                                                 

“ worthless” argument now renders i ts  argument to the Second 
District  frivolous.  

 On the other  hand,  but  as  the Fourth Distr ict  found on 

undisputed facts,  there is  no evidence that  Security National was 

aware of Stern’ s  malpract ice,  or  i ts  effect on the Note and 

Mortgage, at  the t ime Security National purchased the Note and 

Mortgage.  In fact ,  from this point forward until  the end of the 

appeal,  while Stern collected legal fees from Security  National  

for   an  appeal   necessi tated solely by Stern’ s own negligence, 

nothing in the record shows that  Stern disclosed i ts  malpractice 

to any of the mortgagees from 1999 forward before their  purchase 

of the Note and Mortgage.   Nor is  there any record evidence that  

any of the mortgagees,  including Security National, were aware of 

the malpractice.   Stern’ s  “ constructive knowledge” argument 

(IB6) was,  therefore,  correctly rejected by the Fourth Distr ict .  

 On December 7,  2001 –  long after Stern undertook the 

representation of Security National for compensation –  the 

Second District  affirmed the Final Judgment and the cause of 
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action against  Stern for legal malpractice accrued.  See Universal  

Port fol io  Buyers ,  Inc. ,  I I  v .  Is lands Intern.  Real ty ,  Inc. ,  806 So.  

2d 479 (Fla.  2d DCA 2001).  

 D.  Securi ty  Nat ional’s  Legal  Malpract ice  Act ion against  

Stern  

 After  issuance of  the Second Distr ict’ s opinion upholding the 

Final Judgment in favor of Islands, Security National filed this 

case, alleging that Stern committed legal malpractice in:  (1) 

dismissing the timely filed 1997 Foreclosure; (2) fail ing to 

consolidate the 1997 and 1998 Foreclosures;  and (3) fail ing to 

reinstate the 1997 Foreclosure.   Security National requested that  

the court  take judicial  notice of the 1997 and 1998 Foreclosures,  

and the  cour t  d id  so .  

 Thereafter,  Security National moved for entry of partial  

summary judgment in i ts favor on the issue of Stern’ s liability, 

explaining:  (1) Security National possessed all  the rights to the 

assigned Note and Mortgage and had an attorney-client 

relationship with Stern when the malpractice claim accrued; and 

(2) Security National was damaged by Stern’ s admitted negligence 
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in erroneously dismissing the 1997 Foreclosure and fail ing to 

consolidate the 1997 and 1998 Foreclosures.   

 Stern responded with Defendant  Law Offices of David J.  

Stern,  P.A. ’ s Motion for Summary Judgment with Memorandum 

and Affidavit  in Support  Thereof and in Opposit ion to Plaintiff’ s  

Motion for Partial  Summary Judgment,  arguing, as i t  does here 

(IB4-5):   (1) i ts  negligent acts did not occur during its attorney-

client relationship with Security National; (2) only EMC had the 

right to bring a legal malpractice action against i t  because only 

EMC was its client when it committed the negligent act; (3) legal 

malpractice claims are personal in nature and may not be 

assigned; and (4) Security National  caused i ts  own damages by 

purchasing the Note and Mortgage with knowledge of the March 

2001 Final Judgment. 2  

 Security National replied that the public policy reasons for 

prohibiting assignments of legal malpractice actions were not 

present in this case and that Stern waived the argument in any 

event because i t  acknowledged its  own negligence and agreed to 

                                                                 
2   Stern presented no proof of  this  al legation,  and the Fourth 
District explicitly rejected it .   
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represent Security National in the Second District after learning 

that  Security National had purchased the Note and Mortgage.   

Security National’ s Supplement to Plaintiff’ s  Opposi t ion  

Memorandum to Defendant’ s Motion for Summary Judgment 

clarified that i ts right to sue Stern stemmed from its  acquisi t ion of 

the Note and Mortgage, at which time no legal malpractice action 

had yet  accrued,  rather than from a pure assignment of a matured 

malpractice claim.  

 At the November 19, 2003 hearing on the Motions, Securit y 

National explained: 

•  it  had standing to bring the legal malpractice claim 
based on the existence of  i ts  at torney-client relationship 
with Stern when the claim accrued; 

 
•  this  was not  an assignment of  a  cause of  act ion but ,  

rather,  an assignment of a Note and Mortgage, with all  
attendant rights and obligations; and  

 
•  no legal  malpractice cause of action had accrued at  the 

t ime of the assignment so no earlier mortgagee could 
have brought such an action.  

 
 In response, Stern reiterated that a claim for legal malpractice 

requires the existence of an attorney-client relationship when the 

negligent acts or omissions occur,  which Security National did 

not  have because EMC owned the Note and Mortgage when Stern 
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erroneously dismissed the 1997 Foreclosure.   Stern admitted,  

however,  that EMC could not have sued it  for legal malpractice 

unti l  the Second Distr ict  appeal  was concluded and that  Security 

National owned the Note and Mortgage by that time.  

 E.  The Appealed Summary Judgment  

 On November 19, 2002, the trial  court  denied Security 

National’ s Partial  Summary Judgment Motion, granted Stern’ s  

Summary Judgment Motion, and entered the Summary Judgment in 

Stern’ s favor,  specifically noting: 

While the Court may take issue with the fairness 
of such ruling,  i t  feels bound by the authority of 
Forgione v.  Dennis Pirt le Agency, Inc. ,  701 So.  
2d 557 (Fla.  1997).   There was no attorney 
client privilege between the [plain tiff and 
defendant] at  the t ime the cause of action 
accrued.  

 
 Security National moved for rehearing, arguing:  (a) this case 

is distinguishable from Forgione because,  rather than an 

assignment of a legal malpractice claim, this was an assignment of 

a Note and Mortgage that  later  became unenforceable because of 

Stern’ s negligence; and (b) under the theory of Kaplan  v .  Cowan ,  

L iebowi t z  & Latman,  P .C. ,  832 So.  2d 138 (Fla.  3d DCA 2002),  

approved ,  902 So.  2d 755 (Fla.  2005),  which gives standing to an 
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assignee for the benefit  of creditors to maintain a legal 

malpractice action, Security National should be given standing 

here.  

 The trial  court denied Security National’ s  Motion for  

Rehearing, and it  appealed the Summary Judgment to the Fourth 

District.  

 

 F.  The Fourth Distr ict’s  Opinion 

 The Opinion accepts the following as undisputed:  

•  Stern admitted i ts  malpractice,  thus 
eliminating the need for any discovery in a 
legal malpractice case brought by any 
mortgagee; 

 
•  the face amount of the Note and Mortgage 

is  $108,000,  and there is  no record proof 
that  the amount was ever discounted on 
assignment to any mortgagee, including 
Security National; 3  

 
•  the appeal  to the Second Distr ict  was 

pending when the Note and Mortgage were 
assig ned to Security National;  and  

 

                                                                 
3   Once again laying to rest Stern’ s  “ worthless” argument (IB13-
14 n3).  Unlike an obviously damaged vehicle that is sold at  a 
discount ,  there is  no proof in this  record that  the Note and 
Mortgage were discounted — as the Fourth Distr ict  found.  
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•  no legal malpractice claim had yet accrued 
at the time that Security National took 
assignment of the Note and Mortgage.  

 
 On the first  legal issue, whether Security National had 

standing to assert  a claim for legal malpractice in the absence of 

an assignment,  the Opinion recognizes that a legal malpractice 

cause of  act ion “ does not accrue until  the underlying adverse 

judgment becomes final,  including exhaustion of appellate rights ” 

(Opinion p.  2) .   Despite acknowledging that Security National 

owned the Note and Mortgage when the legal malpractice action 

accrued,  the Opinion ci tes  Kates  v .  Robinson ,  786 So.  2d 61,  64 

(Fla.  4th DCA 2001),  to hold that Security National did not have 

standing to assert  a  claim against  Stern because i t  had no 

attorney-client relationship with Stern at the time the malpractice 

occurred.   Stern contends that  this  is  a  correct  resul t  ( IB7).   

Security National disagrees,  as i t  argues below, and believes that 

th is  is  a  second basis  on which the Court should rule in i ts favor.  

 Concluding that Security National could obtain standing only 

by assignment,  the Opinion analyzes Kap lan ,  902 So.  2d at  755,  

and authority from other jurisdictions,  including Cerberus 

Par tners ,  L .P .  v .  Gadsby  & Hannah ,  728 A.2d 1057 (R.I .  1999),  
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to hold that  the unique commercial  facts of this case allowed 

assignment through the vehicle of the Note and Mortgage.  

 The Fourth Distr ict  reached i ts  conclusion based on the 

following reasoning: (1)  as in Kap lan ,  the pol icy concerns 

regarding the attorney-client privilege did not exist,  a valid 

conclusion given Stern’ s representation of all  of the mortgagees;  

(2) as in Kap lan ,  the policy concerns regarding the personal  

nature of legal  services did not exist ,  also a valid conclusion 

given Stern’ s multiple representations; and (3) as in Kap lan  and 

Cerebrus,  the core concern of  creat ing “ a market for legal 

malpractice claims ” did not  exist ,  as  the assignment was of 

commercial paper, whic h simply carried with it  the not-yet-

accrued right to bring the malpractice action, not of a mature legal 

malpractice action in a vacuum within the scope of the anti-

assignment doctr ine (Opinion pp.  4-6).  

 As the Fourth Distr ic t  understood,  but  Stern apparently does 

not (IB7-9, 14),  after Kap lan ,  Florida no longer “ aligns itself with 

the majority of jurisdictions ” that prohibit  all assignments of legal 
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malpractice claims. 4   To the contrary,  in Kap lan ,  902 So.  2d a t  

756-757,  759 n.3,  the Court  expressly receded from the “ broad  

dicta” in Forgione and KPMG  “ purport ing to prohibit  the 

assignment of al l  legal malpractice claims.”  While emphasizing 

that the vast majority of legal malpractice claims are still  

unassignable in Florida, the Kap lan  Court  moved Florida to a  

more commercially reasonable view of assignments like that in this 

case and specifically estab lished the Florida’ s willingness to 

examine whether the public policy concerns behind the anti-

assignment dogma exist  in a particular case. 5   

                                                                 
4   Yet in its Summary of Argument (IB9-11) and Argument (IB14-
18),  Stern appears  to  ad mit that  Kap lan  receded from Florida’ s  
str ict  anti-assignment stance.  

5   Chief Justice Lewis ’ s  dissent  also supports  Securi ty National’ s  
posi t ion.   In Kap lan ,  902 So.  2d at  763 (Lewis ,  J. ,  dissenting),  
“ Kaplan acquired his interest in the legal malpractice claim along 
with all of MRI’ s other  assets  by operat ion of  law. ”  Here, 
likewise, Security National acquired its interest in the legal 
malpractice claim, along with all other attributes  of  the Note and 
Mortgage,  by operation of law.  
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SUMMARY OF ARGUMENT 

 The Court  does not  have confl ict  jurisdict ion.   In Kap lan ,  

902 So.  2d at  755,  the Court  receded from the broad ant i-

assignment dicta in both Forgione,  701 So.  2d at  557,  and 

KPMG ,  765 So.  2d at  36.  Therefore,  the Court’ s  confl ict  

jur isdict ion cannot  be based on ei ther  of  those cases.   

Furthermore, in Kap lan ,  902 So.  2d at  755,  the Court  held that  

there were exceptions,  albeit  rare,  to the anti-assignment doctrine 

where the public polic y concerns regarding assignment were not 

present.   Because the Court  left  open the question whether a 

particular case fi ts  within the exception,  this case cannot conflict  

with Kaplan .   For these reasons,  the Court  should f ind that  i t  

improvidently accepted  jurisdiction and dismiss Stern’ s  request  

for review.  

 However,  if  the Court f inds that i t  has conflict  jurisdiction, 

the Fourth Distr ict’ s  decis ion should be approved on ei ther  of  

two grounds.  

 First ,  while the Fourth District  rejected this argument,  

Security National was entit led to pursue Stern for i ts  admitted 

malpractice because all  three elements necessary to maintain a 
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legal malpractice claim existed without any assignment.  Security 

National was Stern’ s client at the time the legal malpractice claim 

accrued.  Stern admitted that i t  was negligent in dismissing the 

1997 Foreclosure,  which resulted –  upon the Second Distr ic t’ s  

decision –  in the worthlessness of the $108,000 Note and 

Mortgage.  Stern’ s negligence resulted in harm to Security 

National,  which owned the Note and Mortgage at the time that the 

legal malpractice cause of action accrued.  No other earlier 

mortgagee could maintain an action against  Stern,  because no 

other mortgagee could prove that  i t  was damaged by Stern’ s  

negligence.  

 Second,  as  the Fourth Distr ic t  correct ly  concluded,  this  

commercial  transaction is  precisely the type of case 

comprehended by Kap lan ,  902 So.  2d at  755.   Stern represented a 

series of mortgagees,  includin g Stern,  to which the Note and 

Mortgage were repeatedly assigned.  There is  no apparent danger 

of  disclosure of  any at torney-client confidence, particularly given 

the repeated assignments.   The case involves a commercial  

transaction in which the rights attendant to the Note and Mortgage 

followed from assignee to assignee.   There is  therefore no risk of 
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creating a marketplace for legal malpractice claims.  In the 

absence of any of the public policy concerns giving rise to the 

anti-assignment doctr ine,  the Opinion should be approved.  
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ARGUMENT  

I.  THE FOURTH DISTRICT’S DECISION IS  
CORRECT UNDER EITHER THEORY ARGUED 
BY SECURITY NATIONAL BELOW.                                                                     

 
  A.  The standard of  review is  de  novo.  

 A trial court’ s entry of summary judgment is reviewed de 

novo .   Volus ia  County  v .  Aberdeen a t  Ormond Beach,  L .P. ,  760 

So. 2d 126, 130 (Fla.  2000).  

B.   Security  National  has  s tanding to  
maintain i ts  legal  malpract ice  c laim 
against  Stern in  the  absence  of  an 
ass ignment.  

 
 As Stern recognizes (IB12-13),  Security National made two 

arguments to the Fourth District .   First ,  Security National argued 

that it  had standing to maintain a legal malpractice claim against 

Stern without any assignment because the three requirements for 

maintaining a claim for legal malpractice existed: the attorney’ s  

employment; the attorney’ s neglect  of  a reasonable duty to the 

client;  and damages resulting from the neglect.   See Steele v .  

Kehoe ,  747 So. 2d 931, 933 (Fla.  1999).   Alternatively, Security 

National argued that i t  obtained standing by assignment of the 
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Note and Mortgage, which carried with them the right to assert  the 

then-immature legal malpractice claim should it later mature.  

 On the first  issue,  the Fourth District  agreed with Stern that 

Security National did not have standing because the three legal 

malpractice elements did not exist .   Security National believes 

that  the case on which Stern and the Fourth District  relied,  Kates ,  

786 So.  2d at  64,  does not  dictate  that  result  or,  if  i t  does,  i t  is  

inconsistent with this Court’ s  authori ty.   Thus,  i f  the Court’ s  

conflict  jurisdiction has been triggered by the assignment issue, i t  

also has jurisdict ion over this  issue and should approve the 

Fourth Distr ict’ s result  on this alternative basis.   See Cauf ie ld  v .  

Cante le ,  837 So.  2d 371,  377 n.5 (Fla.  2002).   

 First ,  there was unquestionably an attorney-client 

relationship between Security National and Stern throughout the 

Second District  appeal,  thus eliminating any concerns regarding 

the “ personal relationship between the attorney and client, ” the 

“ unique nature of legal services,” and the “ confidentiality of the 

attorney-client relationship.”  See Forgione,  701 So.  2d at  559.   

An “ attorney need not be in privity with the client throughout the 

entire course of the underlying action” to satisfy the privity 
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requirement.  Dadic  v .  Schneider ,  722 So.  2d 921,  923 (Fla.  4th 

DCA 1998).  

 Furthermore,  the attorney-client relationship between Stern 

and Security National was unquestionably “ with respect  to  the 

acts  or  omissions upon which the malpractice claim is  based.”  

Kates ,  786 So.  2d at  64.   Stern was foreclosure counsel  for  al l  

mortgagees from 1999 forward, including Security National.   The 

act or omission giving rise to the legal malpractice claim was 

Stern’ s February 1999 dismissal  of the 1997 Foreclosure in i ts  

capacity as foreclosure counsel .   By the t ime that  act  or  omission 

became final,  and the legal malpractice claim thus ripened, 

Security National owned the Note and Mortgage and was the entity 

harmed by the act  or omission.  The first  legal malpractice 

element was thus established. 

 In contrast ,  Stern contends that  Securi ty National  was not  a 

party to the appeal  and was not  Stern’ s client –  despite the 

assignment to Security Natio nal of the Note and Mortgage before 

any briefs were filed and Stern’ s  acceptance of  Securi ty  

National’ s  representat ion for  compensation (IB19-20).   Stern also 

takes the posit ion that  the appeal  to the Second Distr ict  was 
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unnecessary and that the legal malp ractice suit  could have been 

filed against it  without the appeal by some earlier mortgagee (IB20 

n4).   Since Stern fi led the appeal,  accepted Security National’ s  

representation, and argued vehemently that the trial  court erred in 

entering the Final Judgment ,  i ts  current  posi t ion borders  on the 

“ frivolous,” as  the Fourth Distr ict  noted.   I ts  inconsistent  

posi t ions are also barred by the doctr ine of  judicial  estoppel .   See 

Blumberg v .  USAA Cas .  Ins .  Co.,  790 So.  2d 1061,  1066 (Fla.  

2001). 6   

 Second, Stern admitted that i ts  voluntarily dismissal  of the 

1997 Foreclosure without recognizing that the 1998 Foreclosure 

was barred by the applicable statute of l imitations was the neglect 

of a legal duty.  The second legal malpractice element was thus 

established.   See Steele ,  747 So.  2d at  933.  

                                                                 
6   Security National also disagrees with Stern’ s  understanding of  
the law of legal malpractice.  As the Fourth District explained in 
Bradley  v .  Davis ,  777 So. 2d 1189, 1190 (Fla.  4th DCA 2001),  a 
“ client cannot pursue a legal malpractice case if the mistake in the 
original law suit  would ‘ in all likelihood’  have been corrected on 
appeal. ”  Here, Stern obviously believed in the merit  of the appeal 
and should not  now be al lowed to do an about  face.   See 
Blumberg ,  790 So.  2d at  1066.   
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 Third,  contrary to Stern’ s argument (IB6), its negligence 

resulted in and was the proximate cause of Security National’ s  

loss (IB6).  Security National owned a negotiable instrument with 

a face value of $108,000,  and Stern’ s negligence deprived it  of i ts 

r ight of recovery.   As the Fourth District  held,  there is  no 

evidence support ing Stern’ s multiple insinuations that the Note 

and Mortgage were worthless before  the appeal  was completed or  

that Security National knew or should have known of the 

purported worthlessness at  the t ime i t  purchased the Note and 

Mortgage (IB3, 6,  13-14 n3, 26).   Furthermore,  those insinuations 

are fundamentally inconsistent with Stern’ s arguments to the 

Second Distr ict  and therefore barred by the doctrine of judicial  

es toppel .   See Blumberg ,  790 So. 2d at  1066.  The third legal 

malpractice element was thus established. 

 The logic and fairness of allowing Security National to 

maintain its legal malpractice claim against Stern is also apparent.   

As the Fourth Distr ict  recognized,  no cause of action for legal  

malpractice existed until  December 2001, when the Second 

District  issued i ts  decision in Universal  Port fol io Buyers ,  806 So.  

2d at  479,  and “ redressable harm” was established.   See Peat ,  
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Marwick ,  Mi tchel l  & Co.  v .  Lane,  565 So.  2d 1323,  1325 (Fla.  

1990) (quoting  Lane v .  Peat ,  Marwick ,  Mitchel l  & Co. ,  540 So.  

2d 922, 924 (Fla.  3d DCA 1989));  see also Si lvestrone v.  Edell ,  

721 So. 2d 1173, 1175 (Fla.  1998) (“ To be specif ic ,  we hold that  

the statute of l imitations does not commence to run until  the final 

judgment becomes final. ”) .   Before December 2001, no mortgagee 

or assignee of the Note and Mortgage could maintain a claim 

against  Stern for i ts  negligent dismissal of the 1997 Foreclosure.   

See Clemente  v .  Freshman ,  760 So.  2d 1059,  1061 (Fla.  3d DCA 

2000) (“ This is because, until  that t ime, i t  cannot be determined 

whether there was any actionable error by the attorney. ”).  

 By the t ime the cause of action accrued, Security National 

owned the Note and Mortgage and it ,  not any earlier mortgagee or 

assignee, was the only entity that fulfilled all the requirements to 

maintain the claim. 7   Had EMC, owner of the Note and Mortgage 

                                                                 
7   Stern misinterprets the language in Security National’ s  Reply 
Brief in the Fourth District  proceedings (IB13-14 n3).   Security 
National has never taken the position that there was no 
assignment,  only that “ the assignment i tself  was of much more 
than a legal malpractice claim at the conclusion of a commercial 
t ransaction gone bad.   Here,  the assignment was of the Note and 
Mortgage — and the legal malpractice claim arose after the 
assignment. ”  
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at the time that Stern negligently dismissed the 1997 Foreclosure, 

attempted to bring the legal malpractice claim, Stern would 

undoubtedly have argued,  and probably successfully,  that  EMC 

could not maintain the claim because i t  suffered no damage as a 

result  of the negligence, because there is no evidence that the 

Note and Mortgage were discounted from their  $108,000 face 

value.  Similarly,  no other mortgagee or assignee could 

demonstrate  “ that there is an amount of damages which [it]  would 

have recovered but  for  the at torney’ s negligence. ”  Tarleton v .  

Arnste in  & Lehr,  719 So. 2d 325, 328 (Fla.  4th DCA 1998).  

 Stern’ s primary argument against Security National’ s  

position, which the trial  court accepted in entering the Summary 

Judgment even while finding it  unjust,  and which the Fourth 

District  also accepted in rejecting Security National’ s argument,  

was that the attorney-client relatio nship between Security National 

and Stern had to exist  at  the time the negligent act was committed 

(IB12-13).   That distinction is not valid in the context of this 

case .   
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 As the trial  court  recognized, if  Security National could not 

maintain the claim against Stern,  no one could.   While the law 

does not  provide a remedy for  every wrong,  once a part icular  act  

is  recognized as tort ious,  a  remedy exists .   See Execu -Tech 

Business  Sys tems,  Inc .  v .  New Oj i  Paper  Co.  Ltd . ,  752 So.  2d 

582, 585 n.8 (Fla.  2000) (quo ting P R O S S E R  A N D  KE E T O N  O N  T H E  

LA W  O F  T O R T S  2 (W. Page Keeton,  general  ed. ,  5th ed.  1984) 

(“ Broadly speaking, a tort  is  a civil  wrong, other than a breach of 

contract ,  for which the court  will  provide a remedy in the form of 

an act ion for  damages.”)).  

 Here, the long-recognized tort  is  legal malpractice,  and the 

long-recognized remedy is a claim for damages.  Security National 

was in an attorney-client relationship with Stern with respect to 

the Note and Mortgage foreclosure; Stern neglected a legal duty 

within the scope of that relationship; and Security National 

incurred damages as a result  of  Stern’ s neglect.   Security National 

owned the claim against  Stern because i t  owned the Note and 

Mortgage at the time the cause of action for legal malpractice 

accrued.  Because Security National met all  conditions precedent 

to maintaining a claim for legal malpractice against Stern, it  had 
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standing even without an assignment.   On this alternative basis,  

without  more,  the Court  should approve the Fourth Distr ict’ s  

dec ision reversing the Summary Judgment.  

C.  Current  Florida case  law authority  
and public policy support the 
Opinion.  

 
 As the Fourth Distr ict  correct ly concluded,  Securi ty 

National’ s  posi t ion below is consistent with current authority 

from this Court and with the law of assignments in general.   

Contrary to Stern’ s posit ion (IB14-19), neither Forgione nor  

KPMG  are good law for  Florida’ s current posit ion on legal 

malpractice claims.  Rather,  as the Court explained in Kap lan ,  

902 So.  2d at  757,  Florida no longer follows a str ict  anti-

assignment policy. 8   While the “ vast majority of legal malpractice 

                                                                 
8   Security National disagrees that Kap lan  requires a third party 
beneficiary relationship, and whether or not Security National 
conceded below that  i t  was not a third party beneficiary of the 
relationship between Stern and the earlier mortgagees (IB12 n2, 
15, 17, 21) is immaterial ,  because that legal concession is not 
binding on Security National or a court .   See,  e .g . ,  Ci lento  v .  
S ta te ,  377 So.  2d 663,  668 (Fla.  1979).   Furthermore, factually 
Security National could well have qualified as a third party 
beneficiary under the various assignments –  but never had an 
opportuni ty to  develop those facts  because of  the Summary 
Judgment.  
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claims remain unassignable because in most cases the lawyer’ s  

duty is to the client, ” Florida now allows exceptions to the former 

rule in the absence of the public policy considerations prohibit ing 

assignment.   Id .  

 In the Opinion, the Fourth District  did nothing more than 

apply Kap lan ’ s guidelines in this commercial  context.   The court  

did not expressly and directly recognize a conflict  with any valid 

Florida authori ty,  nor does one exist .   There is ,  thus,  no “ rule of  

law  which conflicts with a rule previously announced ” or  

“ application of a rule of law to produce a different result  in a 

case which involves substantially the same controlling facts as a 

pr ior  case. ”  Nielsen v .  City  of  Sarasota ,  117 So.  2d 731,  734 

(Fla. 1960).  

 Analysis of the Opinion in the light of other relevant Florida 

law also supports  the Court’ s lack of conflict  jurisdiction.  While 

Stern focuses  on the “ assignability of a legal malpractice action” 

(P15-19),  the accurate focus is  on the assignment of  the Note and 

Mortgage.   Under Florida law, notes and mortgages are 

assignable,  even after default ,  unless the instruments specifically 
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provide to the contrary.   See ,  e .g . ,  Olympia  Mortgage  Corp.  v .  

P u g h ,  774 So. 2d 863, 865 (Fla.  4th DCA 2000).   

 Generally, a party taking assignment of a note and mortgage 

takes all  the interest and rights of the assignor, including any 

potential claims held by the assignor at the time of the 

assignment.   See,  e .g . ,  Lawyers  Ti t le  Ins .  Co. ,  Inc .  v .  Novastar  

Mortg. ,  Inc. ,  862 So.  2d 793, 798 (Fla. 4th DCA 2003); Rose v.  

Teit ler ,  736 So. 2d 122, 122 (Fla.  4th DCA 1999) (cit ing State  v .  

Fami ly  Bank  o f  Hal landale ,  667 So.  2d 257,  259 (Fla.  1st  DCA 

1995)).   “ [A]n assignee of a mortgage has the same status and 

rights as if  he or she had been named in the mortgage. ”  Foster v.  

Foster ,  703 So.  2d 1107, 1109 (Fla.  2d DCA 1997).   “ Under 

Florida law, part ies can assign causes of act ion derived from a 

contract  or  a  s tatute . ”  National  Union Fire  Ins .  Co.  v .  Sal ter ,  

717 So. 2d 141, 142 (Fla.  5th DCA 1998).  

 The effect of an unconditional assignment is to place all  

claims, including contingent claims, in the hands of the assignee, 

and the assignor no longer has any right to sue for damages 

connected to the assigned instrument.   See ,  e .g . ,  Schuster  v .  Blue 

Cross  and Blue  Shie ld  of  Flor ida,  Inc . ,  843 So.  2d 909,  912 (Fla.  
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4th DCA 2003) (citing Oglesby  v .  S ta te  Farm Mut .  Auto .  Ins .  

Co. ,  781 So. 2d 469, 470 (Fla.  5th DCA 2001));  Laing  v .  Gainey  

Bui lders ,  Inc. ,  184 So.  2d 897,  900 (Fla.  1st  DCA 1966) 

(explaining the assignor’ s lack of standing and the assignee’ s  

s tanding to sue for  foreclosure) .  

 In this case,  application of the general law of assignment to 

vest Security National with the right to maintain a legal 

malpractice claim against Stern is even more justified and 

important  than in the above cases,  because if  the claim does not  

travel with the Note and Mortgage, i t  disappears and Security 

National is left without a remedy for Stern’ s legal malpractice. 9   

No Florida case,  and no case from any other jurisdict ion,  

supports  that  outcome.  

 Several out-o f-s ta te  cases  address ing the  problem before the 

Court  here have also recognized the injustice of application of the 

rigid “ anti-assignment” rule in scenarios similar to this.   For 

example, in Hedlund Manufac tur ing  Company ,  Inc .  v .  Weiser ,  

S tap ler  & Spivak,  539 A.2d 357, 358-59 (Pa.  1988),  the 
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Pennsylvania Supreme Court  refused to prohibit  a  party from 

maintaining a legal malpractice claim where the claim arose out of 

an attorney’ s failure to timely file a patent application, the patent 

applicat ion and product  were later  assigned,  and the claim 

involved only commercial monetary damage and not personal 

injury.   The court  said: 

We will  not allow the concept of the attorney-
client relationship to be used as a shield by 
an attorney to protect  him or her from the 
consequences of legal  malpractice.   Where 
the at torney has caused harm to his  or  her 
client,  there is no relationship that remains to 
be  pro tec ted .  

 
Id .  at 359.  
 
 Similarly, in Richter v .  Analex Corporation ,  940  F .  Supp.  

353, 355-56, 358 (D.D.C. 1996),  the court  rejected the type of 

argument made by Stern in this case, explaining that the legal 

malpractice claim there was not simply “ bar tered or  sold to  an 

unrelated third party, ” but was acquired by the assignee along 

with other rights and  l iabil i t ies at tendant to a corporate purchase 

and sale.   Emphasizing that the assignment before i t  did not 

                                                                                                                                                                                                                 
9   Securi ty National  cannot recover on the Note because the maker 
sought  and received bankruptcy protect ion and cannot  recover  on 
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involve personal injury or a “ confidential attorney-client 

relationship ” that  had to  be preserved,  the court  concluded that  

there was no public policy prohibition to assignment of the legal 

malpractice claim to the party that  acquired the other corporate 

rights and liabilities.  See id .  at  358.  

 Last,  in Cerberus,  728 A.2d at  1058-59,  the case on which 

the Fourth Distr ict  rel ied,  the Rhode Island Supreme Court held in 

a case virtually identical to the one before this Court that the legal 

malpractice claim was assignable as part  of the package of r ights 

traveling with the mortgage documents.  There, the plaintiffs filed 

a claim for legal malpractice, arguing that  they were successors in 

interest to the original lenders.   See id .  at  1058.  The lower court  

granted summary judgment in favor of the defendant attorneys,  

stating that there was no attorney-client relationship between the 

plaintiffs and the atto rneys and Rhode Island ’ s public  policy 

prohibited assignment of legal malpractice claims.  See id .  at  

1059.  

 The Rhode Island Supreme Court  reversed,  s tat ing: 

                                                                                                                                                                                                                 

the Mortgage because of  Stern’ s malpractice.  
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We conclude that  .  .  .  the assignment of legal 
malpractice claims as part  of a larger 
commercial t ransaction,  such as the one in 
this  case,  are permit ted under Rhode Island 
law.  

 
Id .   In  support  of  i ts  decision,  the court  explained: 

The plaintiffs did not merely purchase the 
legal malpractice claim, but were instead the 
assignees of the Lenders ’  original agreements 
with respect  to the loans to [ the borrowers] ,  
and the plaintiffs acquired, along with those 
loans,  all  of the attendant obligations and 
rights that went along with those loans, 
including but not limited to the Lenders ’  legal 
malpractice action against  the defendants.   
Thus, we are not dealing here with a situation 
where a legal malpractice claim was 
transferred to a person without any other 
rights or obligations being transferred along 
with it.  

 
Id .  (emphasis supplied).  

 The court ’ s final comment was in specific rejection of the 

defendants ’  reliance upon Goodley  v .  Wank & Wank,  Inc . ,  62 Cal.  

App. 3d 389, 133 Cal.  Rptr.  83 (Cal.  1976),  and i ts  unyielding 

anti-assignment doctrine.   See also Kevin Pennell,  On the  

Ass ignment  o f  Legal  Malpract ice  Claims:   A Contractual  

Solut ion to  a  Contractual  Problem ,  82 T E X.  L.  R E V .  481, 482-86 
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(2003) (discussing and rejecting the various rationales for the 

anti-assignment doctrine).  

 As the above authori t ies recognize,  in cases such as this  

there is  no justifiable reason for depriving an assignee of any of 

the rights i t  obtains through assignment of a note,  mortgage,  or 

other contractual r ight.   And as the Fourth District  explained –  

not  “ summarily” (IB23) but at length –  in the Opinion, the reasons 

highlighted in  cases  such as  Forgione and KPMG jus t  do not  

apply.   A commercial  mortgage foreclosure does not involve the 

type of  “ personal  services ” inherent in a tort  action and is 

unlikely to involve the sharing of privileged information.   

 Moreover ,  as  the Fourth District  also recognized,  to the 

extent there was privileged information between Stern and a 

former mortgagee, the privilege was waived when the Note and 

Mortgage were transferred.   I t  is  inconceivable to assume, as 

Stern argues (IB24, 30),  that  a mortgagee could transfer the Note 

and Mortgage but  at tempt to protect  information necessary to the 

foreclosure act ion.   

 Last ,  to the extent  Stern raises a series of  “ ominous ” 

horribles and unanswered questions regarding the risk of runaway 
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legal malpractice claims (IB25-33),  those concerns are ei ther  not  

present in this  case or highlight  the correctness of the Fourth 

Distr ict’ s reversal of the Summary Judgment because of all  the 

unresolved factual  issues. 1 0   For example,  Stern continues to 

argue that the Note had lost value (IB25-26) — yet there is 

nothing in the record supporting the argument.   Furthermore,  if  

there were any argument to be made in that regard, i t  would 

depend on factual  f indings that  were precluded by the Summary 

Judgment and mandate i ts  reversal .   The Opinion is  thus correct  

on this alternative basis.   See  Dade County  School  Bd.  v .  Radio  

S ta t ion  WQBA,  731 So. 2d 638, 45 (Fla.  1999) (explaining the 

operat ion of  the “ t ipsy coachman” rule).  

 As the Fourth District  also explained, there is  no risk of the 

creation of a “ market for legal malpractice claims ” in  cases  such 

as  this ,  as  Stern contends (IB26-30).   I t  is inconceivable that an 

investor would buy a Note and Mortgage with knowledge of i ts  

defects simply to take the risk of recovering exactly the face 

                                                                 
1 0   The same is true regarding Stern’ s  “ quest ion” whether Security 
National received an assignment.   If  there was such a question, i t  
is  one of material  fact ,  and the Summary Judgment was error.   As 



 
38 

 

amount after  protracted l i t igation such as this .   The Fourth 

Distr ict  rejected the argument,  and so should this  Court .   If  

Security National had actual knowledge of the condition of the 

Note  and Mortgage,  as Stern insists ,  i t  would have been foolhardy 

indeed to “ purchase [the] virtually unenforceable debt” to  

“ replace a defaulted mortgagor with a solvent defendant, ” as  

Stern also insists  (IB27-28).   How much simpler merely to not 

purchase the Note and Mortgage in the first  place.   Stern’ s  

argument collapses under the weight of i ts  own inconsistencies.  

 The Opinion correctly interprets Kap lan ,  particularly in the 

context  of  this  unique commercial  transaction.   To prohibit  

Security National from pursuing Stern immunizes Stern from any 

accountabili ty for i ts admitted negligence.  As Kap lan  and the 

Opinion recognize,  Florida law should not  condone such a result .  

                                                                                                                                                                                                                 

Stern admits ,  “ [a]l l  of  these questions must be answered ” (IB32), 
thus precluding summary judgment.  
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CONCLUSION  

 For the foregoing reasons,  the Court  should f ind that  i t  

improvidently accepted review.  Alternatively, as it  did in Kap lan ,  

the Court  should approve the decision of  the Fourth Distr ict  as  a  

commercially reasonable and narrow exception to the anti-

assignment doctrine.  
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