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| NTRODUCTI| ON

This jurisdictional brief seeks discretionary review of a
deci sion of the Fourth District Court of Appeal, rendered on
Novenmber 20, 2005, pursuant to Rule 9.030(a)(2)(A)(iv),
Fla.R App.P., on grounds that the decision expressly and
directly conflicts with this Court’s decisions in KPMG Peat
Marwick v. Nat’l Union Fire Ins. Co., 765 So.2d 36 (Fla.
2000), and Forgione v. Dennis Pirtle Agency, Inc., 701 So.2d
557 (Fla. 1997), and this Court’s opinion in the case of
Cowan, Liebowitz & Latman, P.C. v. Kaplan, 902 So.2d 755, 759
(Fla. 2005), by inproperly expanding the purposefully limted
scope of that decision. For the reasons discussed bel ow, the

Court should grant discretionary jurisdiction.

STATEMENT OF THE CASE AND FACTS

This was an appeal of a trial court order entering final
sunmary judgnment against Security National Servicing Corp.
(“Security National”) on its legal malpractice action against
the Law Offices of David J. Stern (“Stern”). The trial court
ruled that an attorney-client relationship did not exist
bet ween Security National and Stern at the tinme of the alleged
mal practice and that Florida |aw prohibited the assignnment of
the | egal mal practice claim under these circunstances.

This case arises out of a “botched nortgage foreclosure”
on a note and nortgage on real property in Lee County,
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Fl orida, which was assigned nultiple tinms over the course of
10 years. In 1997, the note and nortgage went into default.
USMLIC - SI X, the holder of the note and nortgage at that tine
timely filed a nortgage foreclosure action upon the defaulted
| oan. (See Appendi x, Opinion at 1).

VWil e that action was pending, USM.IC - SIX assigned the
| oan to EMC Mortgage (“EMC’). EMC then hired Stern to act as
its attorney and to bring a second foreclosure action on the
same note and nortgage. On Decenber 15, 1998, Stern filed a
forecl osure action on the behalf of EMC, however, the statute
of limtations had already expired. Thus, the filing of this
second foreclosure action in 1998 was untinely.

On February 19, 1999, Stern substituted as counsel in the

timely 1997 foreclosure suit. Five days later, Stern
voluntarily dism ssed that tinely action, leaving only the
untimely action. This is the basis for Security National’s

case agai nst Stern.

The l|oan was assigned twice more while the underlying
forecl osure action was pendi ng. Utimtely, t he
def endant/ owner of the encunbered property obtained a summary
judgnment on statute of limtations grounds. At that tinme, the
note and | oan were owned by North American Mortgage Conpany,
whi ch appealed the final judgnment. On April 30, 2001, while

t he appeal was pending, North American assigned the loan to
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Security National. Several nonths later, the Second District
Court of Appeal affirmed the judgnent for the owner of the

encunmbered property. Security



Nati onal then brought this |egal nalpractice action against
Stern.

Security National’s Conplaint for legal malpractice is
based solely on the dism ssal of the tinmely 1997 action and
the failure to nove to reinstate the 1997 action after the
nmotion for summary judgnment was filed in the later action. At
that time, Stern’s client was EMC and EMC owned the | oan

The trial court determ ned that it was bound by Forgione
to enter summary judgnment on Stern’s behal f, because there was
no attorney-client relationship with Security National “at the
time the cause of action accrued,” i.e. when the negligent
acts or om ssions occurred. (See Appendix, Opinion at 2)

The Fourth District Court of Appeal reversed the sunmary
j udgnment agai nst Security National. The court expl ained that
because Security National’s |legal nmalpractice claim against
Stern arose “only by assignnment of the immture claim” it was
necessary to review and apply the |law on assignnent of |ega
mal practice actions. (See Appendi x, Opinion at 3)

The Fourth District acknowl edged that “the majority rule
in this country is that I|egal malpractice clains are not
assignable....[whereas] the mnority jurisdictions generally
| ook at the validity of mal practice assignnments on a case by
case basis in light of the relevant policy considerations.”
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(See Appendix, Opinion at 3) (Internal citations onitted.)
Nevert hel ess, the court ignored the expressly linmted scope of
this Court’s recent decision in Cowan, Liebowtz & Latman,
P.C. v. Kaplan, 902 So.2d 755, 759 (Fla. 2005). | nst ead,
citing precedent fromother jurisdictions, the Fourth District
aligned itself with the mnority of jurisdictions in this

country, and held that, given “the absence of the nmain policy

concern under | yi ng t he gener al rul e [ whi ch t her eby]
di stingui shes this case from those i nvol vi ng ‘ nost’
assignnments... this assignnment was perm ssible under Kaplan.”

(See Appendi x, Opinion at 7)

A nmotion for rehearing or rehearing en banc, was denied
by the Fourth District Court of Appeal on January 20, 2006
(See Appendi x)

SUVMARY OF THE ARGUMENT

Last year, in Cowan, Liebowtz & Latman v. Kaplan, 902

So.2d 755 (Fla. 2005), this Court receded from the prevailing

prohi bition against the assignnent of |egal mal practice
claims, acknowedging a limted exception to the rule of
nonassi gnability, whi | e si mul t aneously recogni zi ng and

reiterating the general rule that only clients can sue for

|l egal malpractice in Florida. Apparently ignoring this



Court’s clear intent to effectively limt its holding, the
Fourth District has issued a decision-- <citing Kaplan as
authority-- that not only m sconstrues the essential basis for
this Court’s decision in Kaplan, but also expressly and
directly conflicts with the limtations on assignability
expressed in Kaplan and its predecessors, which continue to
stand for the proposition that |egal malpractice clains are
generally not assignable in Florida.

The Fourth District reinstated a |legal malpractice claim
asserted by a virtual stranger, to whom Stern owed no duty at
the time of the alleged msconduct, expressly and directly
conflicting with this Court’s decisions in Kaplan, Forgione
and KPMG.

ARGUVENT
THE FOURTH DI STRICT'S DECISION | S I N EXPRESS AND DI RECT

CONFLICT WTH THI'S COURT' S DECI SIONS | N KAPLAN, KPMG
AND FORG ONE.

Until last year, Florida prohibited the assignment of
claims for |egal malpractice. However, in Kaplan, 902 So.2d
at 755, this Court carved out a limted exception to that

bl anket prohibition. Al t hough this Court specifically stated
that the assignnent of Ilegal malpractice clains is still
generally prohibited under Florida law, the Fourth District’s

deci sion ignores the inplication of legitimte policy concerns
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underlying that prohibition, dramatically expanding the scope
of an attorney’s potential liability to non-clients.

In Kaplan, this Court held that a |egal malpractice claim
was assignable where the defendant attorneys prepared private
pl acement nmenoranda, knowing that the information contained
therein would be disclosed to the public and that potential
investors would rely on that information. See Kaplan, 902
So.2d at 759. This Court reasoned that this limted exception
to the general rule was warranted, given the unique factual
circunstances presented, since the attorneys were acting:

not just for the corporation's benefit, but

for the benefit of all those who rely on

the representations in their docunments--in

this case, potential shareholders. |d. at

758. (Enphasi s added.)
The Court therefore receded from the blanket prohibition
expressed in KPMG and Forgione. The Court nevertheless
stressed “that the vast mpjority of |egal nmalpractice clains
remai n unassi gnabl e because in nost cases the |awyer’s duty is
to the client.” Id. at 757.

The Fourth District’s decision expressly and directly

conflicts with this Court’s decisions in Kaplan, Forgione and
KPMG by virtue of its overly expansive interpretation of

Kaplan, to validate the assignnent of a |egal nmalpractice

claim asserted by a third party, to whom the attorney owed no
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duty at the time of his alleged negligence. I nstead, the
District Court’s decision ignores the deliberately limted
scope of the Kaplan opinion. | ndeed, the decision conpletely
m sconstrues the essential bases underlying the Kaplan
deci si on.

In Forgione and KPMG this Court confirmed that |I|ega
mal practice clains are not assignable. See Forgione, 701
So.2d at 558; See also KPMG 765 So.2d at 36. I n Forgi one,
this Court distinguished negligence clains against attorneys,
which are not assignable, from negligence clains against
i nsurance agents, by conparing the relationship between a
prospective insured and an insurance agent to the attorney-
client relationship. The Court ruled that negligence clains
agai nst insurance agents are assignable, unlike those against
attorneys, because the agent-insured relationship does not
inplicate the sane fiduciary and confidentiality obligations.
See Forgi one, 701 So.2d at 560.

Then, in KPMG this Court determ ned that a mal practice
clai m agai nst an independent auditor could be assigned to a
third party. Nevertheless, as in Forgione, +the Court
expressly recognized that “legal nalpractice clainms are not
assi gnabl e because of the personal nature of |egal services

which involve a confidential, fiduciary relationship of the
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very highest character, wth an wundivided Iloyalty

client.’

See KPMG, 765 So.2d at 38.

I n Kaplan, this Court explained the basis for its

to the

deci si on

in KPMG, which continued to note that |egal mal practice clains

are not

assi gnabl e because:

unlike an attorney who nust zealously
repr esent a client in an adversari al
setting, ‘an independent auditor who is
hired to give an opinion on a client’s
financial statenments nust do so wth an
i ndependent inpartiality which contenpl ates
reliance upon the audit by interests other
than the entity upon which the audit is
performed.’ Kapl an, 902 So.2d at 758
citing to KPMG 765 So.2d at 38 (Enphasis
added.)

Yet in this instance, the claim against Stern occurred during

t he

course

of

an adversarial proceeding in which Stern was

representing its former client.

Citing to United States v. Arthur Young & Co.,

465 U. S.

805 (1984), in KPM5 the Court explained that negligence

cl ai ms agai nst independent public accountants are assignabl e,

unl i ke those agai nst attorneys, because:

...the independent auditor assunes a public
responsi bility transcendi ng any enpl oynent
relationship with the client.... [T]his
special function owes ultimate allegiance
to t he corporation’s creditors and
stockhol ders, as well as the investing
publi c. This ‘public watchdog’ function
demands that the accountant maintain tota
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i ndependence from the client at all tines

and requires conplete fidelity to the

public trust. KPM5 765 So.2d at 38.
In contrast, nost |egal nmalpractice actions involve “a breach
of the duties within the personal relationship between the
attorney and client.” Id. at 559 (citing to Christison v.
Jones, 405 N.E. 2d 8 (Ill. 1980). Consequently, a cause of
action arising from the breach of a lawer's duties to a
client can only be asserted by the client. See Forgione, 701
So. 2d at 557.

In Kaplan, this Court analogized the actions of the

attorneys in that matter to the circunmstances involved in

KPMG, because the Kaplan attorneys who prepared the private

pl acenent menor anda had intentionally shar ed client
information with third parties, i.e., shareholders and the
investing public. 1d. at 757-61. Because these |awyers

intended that third parties would rely on the representations
made in their published docunents, just |ike the independent
auditors, this Court determ ned that the defendant attorneys
owed a duty to those who relied on their published docunents.
ld. at 757-59.

Essentially, when read together, Kaplan and KPMG
represent a limted right to pursue a cause of action against

a professional brought by individuals who specifically relied
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upon the services of that professional, where that reliance
was clearly contenplated by the very nature of the services
performed. See Kaplan, 902 So.2d at 759-61; See al so KPMG, 765
So.2d at 38-39. Absent the existence of these |imted factual
ci rcunst ances, none of which exists here, the rule announced
by this Court in KPMG and Forgione, le., that Ilega
mal practice actions are generally not assignable, continues to
be controlling law in Florida.

The Fourth District’s decision expressly notes that the
significance of Kaplan “is not a narrow point, but rather the
nore broad view that the door is now open to assignnment of
|l egal malpractice actions which do not fully inplicate the
core policy <concerns underlying the general rule.” (See
Appendi x, Opinion at 5) Essentially, the district court’s
opi nion m stakenly directs Florida courts to now eval uate the
validity of all legal malpractice assignnents on a case by
case basis, in light of the “relevant policy considerations,”
or to determne whether any particular claim involves
“personal services.” Thi s approach has been taken by only a
mnority of jurisdictions and never in Florida. See Kaplan,
902 So.2d 755, n.3.

Not only does the Fourth District’s decision inproperly

val idate the assignnment of a |egal malpractice claim asserted
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by a party to whom the attorney owed no duty at the time of
his alleged negligence, but the District Court’s expansive
interpretation of Kaplan also seemngly stands for the
proposition that virtually any |l egal nmal practice claimarising
in a comercial context my be assigned, expressly and
directly conflicting with Forgi one and KPMG.

The District Court’s opinion will likely open the door to
a flood of | egal mal practice cl ains, expanding the
purposefully limted scope of this Court’s holding in Kaplan
and conpletely disregarding the general rule against the
assignnent of |egal mal practice clainm announced by this Court
in KPMG and Forgione. The opinion will inevitably create the
“mar ket for |egal malpractice clains” which this Court sought
to avoid in Kapl an.

CONCLUSI ON

For the foregoing reasons, Petitioner Law Ofice of David
J. Stern, P.A respectfully requests this Court to accept
jurisdiction in this cause to resolve the conflict that has
been generated by the decision of the Fourth District Court of

Appeal in this matter.
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