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PREFACE  

 Peti t ioner requests discretionary review of a November 20, 

2005 decision of the Fourth Distr ict  pursuant to Florida Rule of 

Appellate Procedure 9.030(a)(2)(A)(iv).  

 Petit ioner Law Offices of David J.  Stern,  P.A. will  be 

referred to as  “ Stern. ” 

 Respondent  Security National Servicing Corp. will  be 

referred to as  “ Security National. ” 

 Stern’ s Jurisdictional Brief will  be cited as “ IB   . ” 
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STATEMENT OF THE CASE AND OF THE FACTS  

 A.  Facts  Before  the  Fourth Distr ic t 

 Security National  adopts the Opinion’ s recit ation of the 

fac t s : 

 “ This case concerns a note and mortgage in a face amount of  

$108,000.  In 1997, the holder of the note and mortgage, UMLIC -

SIX CORP.,  t imely fi led a mortgage foreclosure action. While that 

action was pending,  UMLIC-SIX assigned the loan to EMC 

Mortgage.   EMC hired Stern to foreclose the loan.  Stern fi led a 

second foreclosure act ion on the same note and mortgage on 

December 15, 1998.  By this t ime, the statute of l imitations had 

already expired,  so that  this 1998 foreclosure action was untimely.  

 “ On February 19,  1999,  Stern substi tuted as counsel  in the 

timely 1997 foreclosure suit,  then five days later voluntarily 

dismissed that timely action, leaving only the untimely action 

intact.   Stern essentially admits that this was malpractice.  

 “ On August 27, 1999, EMC assigned the loan to Universal 

Portfolio Buyers,  Inc.  (Universal) .   Stern continued on as 

Universal’ s counsel in the untimely 1998 action.   On October 15,  

1999, Universal assigned the loan to North American Mortgage 

Co. (North American).   Stern remained as North America’ s  

counsel in the 1998 action.  



 
3 
 

 “ On July 24,  2000, the owner of the encumbered property 

moved for summary judgment on statute of l imitations grounds.   

On November 5,  2000, the tr ial  court  entered summary judgment 

for  the defendant .   North American appealed [ to the second 

district] .  “ On April  30, 2001, while the appeal was pending, 

North American assigned the loan to Security National.   The 

record does not  ref lect  whether  there was considerat ion for this 

transfer or whether Security National had knowledge of the status 

of the foreclosure at  the t ime.  Thereafter,  Stern remained as 

counsel representing Security National,  but only for a month or 

two.  

 “ On December 7,  2001, the second district  affirmed the final 

judgment. ”  Universal  Port fol io  Buyers ,  Inc. ,  I I  v .  Is lands Intern.  

Real ty ,  Inc . ,  806 So.  2d 479 (Fla.  2d DCA 2001).   Security 

National then brought this legal malpractice action against Stern.  

The complaint alleges negligence in dismissing the timely 1997 

action (at the time EMC owned the loan) and in failing to timely 

move to reinstate the 1997 action until  after the motion for 

summary judgment was filed (potentially spanning the ownership 

of EMC, Universal,  and North American).  

 “ Although the trial  court  stated in her order that she ‘ may 

take issue with the fairness of such ruling, ’  she fel t  bound to 
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enter summary judgment on Stern’ s behalf  because there was no 

attorney-client relationship between Stern and Security National 

‘ at  the t ime the cause of act ion accrued.’ ” 

 B.  The Fourth Distr ict’s  Opinion 

 Citing Silvestrone v .  Edel l ,  721 So.  2d 1173,  1175 n.  2 (Fla.  

1998),  the Fourth District explained that for statute of limitations 

purposes a  cause of  act ion for  legal  malpract ice does not  accrue 

until the “ underlying judgment becomes final,  including exhaustion 

of appellate rights.”  The court  then noted Security National’ s  

positio n that since it  had an attorney-client relationship with 

Stern,  Stern had represented i t  in the mortgage case,  and i t  owned 

the loan when the cause of action against Stern for legal 

malpractice accrued,  there was no improper “ assignment” of  a  

legal malprac tice claim.  

 The Fourth District  agreed with Stern,  however,  that  “ the 

time of the alleged negligent act or omission is the critical point 

for  test ing the scope and existence of  the at torney-client 

relationship.”  Because Security National was not Stern’ s  client at 

the t ime of the legal malpractice,  the Fourth District  concluded 

that Security National’ s  r ights could arise “ only by assignment of 

the immature claim. ” 

 The court  then analyzed whether,  under the unique facts of 
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this case, assignment was availa ble .   I t  quoted from Cowan  

L iebowi t z  & Latman,  P .C.  v .  Kaplan ,  902 So.  2d 755,  759 n.  3 

(Fla.  2005),  to discuss the primary policy reasons for the majori ty 

rule and note the exceptions to the rule when the underlying 

policy concerns,  in part icular  personal services and 

confidential i ty issues,  were absent .   The court  noted that  here,  as 

in Kap lan ,  because of the commercial  set t ing and loan transfers,  

there were neither personal services nor privileged information to 

prohibit  assignment of  the cause of  act ion along with the loan.  

 Then the Fourth District  looked at  the relevant out-o f-state  

cases, including the nearly indistinguishable Cerberus  Partners ,  

L .P .  v .  Gadsby  & Hannah ,  728 A.2d 1057, 1060 (R.I .  1999),  and 

New Hampshire  Insurance  Co. ,  Inc .  v .  McCann,  707 N.E.2d 332, 

337 (Mass.  1999),  to explain that  the Supreme Courts  of  both 

Rhode Island and Massachuset ts  have held that ,  on the type of  

commercial  facts present here,  assignments of commercial  r ights 

waived the attorney-client privilege and thus eliminated at  least  

that  reason for the anti-assignment rule.  

 And last ,  the Fourth District  analyzed the main policy concern 

underlying the general anti-assignment rule –  the creation of a 

market for legal malpractice claims –  and found i t  absent in the 

exceptio nal  facts  of this  case.   As the court  explained,  here,  in 
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contras t  to  “ mos t” legal malpractice claims, the cause of action 

merely followed the rights and obligations that accompanied the 

loan.   That  scenario does not  create  a  “ marketplace” or implicate 

any other main policy concern underlying the general rule.  On 

that  basis,  the Fourth District  reversed the tr ial  court’ s summary 

judgment against Security National and remanded with instructions 

to reinstate the claim.  The court  later denied Stern’ s  reques t for  

rehearing and rehearing en banc, and Stern is now before this 

Court .  

 SUMMARY OF ARGUMENT 

 The Opinion does not  confl ict  with any decision of this  

Court .   The Court  is ,  therefore,  without conflict  jurisdiction.  

 Even if the Court were to determine that i t  has conflict  

jurisdiction, i t  should decline review in this case.   As the Fourth 

District  noted, the exceptional facts here are unlikely to create 

any “ marketplace” for legal malpractice claims or even be 

duplicated with any frequency.  

 Finally, from a policy perspective,  the result  that  Stern 

advocates,  to prohibit  Securi ty National  from assert ing a cause of 

action, leaves Stern immune from any claim for its admitted legal 

malpractice.   That  is  not ,  and should not  be,  Florida law.  

ARGUMENT  

I.  THE OPINION DOES NOT CONFLICT WITH 
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ANY DECISION OF THIS COURT.                                                   
A.  An “ express  and direct  conf l ict”  i s  

required for confl ict  jurisdict ion.  
 

 The Court’ s  jurisdict ion is  governed by section 3(b)(3) of  

art icle V of the Florida Consti tution, which provides that the 

Court  “ [m]ay review any decision of a distr ict  court  of  appeal  .  .  

.  that  expressly and directly conflicts  with a decision of another 

dis tr ic t  court  of  appeal  or  of  the supreme court  on the same 

question of law. ”  

 The term “ expressly ” is  defined as “ in an express manner, ” 

and “ express” is  defined as “ to represent  in  words” or  “ to give 

express ion to .”  Jenkins  v .  S tate ,  385 So. 2d 1356, 1359 (Fla.  

1980).  A “ confl ic t” is the “ announcement of a rule  of  law  which 

conflicts with a rule previously announced ” or the “ application of 

a rule of law to produce a different result  in a case which involves 

substantial ly the same controll ing facts as a prior case. ”  Nielsen 

v .  City  of  Sarasota ,  117 So. 2d 731, 734 (Fla.  1960).   Under the 

first  conflict  test  the facts are immaterial ,  but under the second 

the facts are vital .   Id .  

 Contrary to Stern’ s argument,  the Opinion does not  establish 

an express  and direct  conflict  with any decision of this Court  

under either test.  

  B.  The Opinion does  not  confl ict  

with K a p l a n .  

 Stern admits that  Kap lan ,  902 So.  2d at  755,  carves out  a  
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l imited exception to the anti-assignment rule (IB5).   The exception 

created by the Court  in Kap lan  is that “ lawyers preparing private 

placement memoranda, l ike independent auditors,  owe a duty to 

those who rely on statements contained in their  published 

documents,  part ies  may assign claims for legal malpractice 

committed in preparing them. ”  Id .  at  758.   Based on the Court’ s  

recognit ion of the exception,  i t  receded from dicta to the contrary 

in Forgione v .  Dennis  Pir t le  Agency,  Inc. ,  701 So.  2d 557 (Fla.  

1997) (permitting the assignment of claims against an insurance 

agent) ,  and KPMG Peat  Marwick  v .  Nat ional  Union Fire  

Insurance  Company  o f  Pi t t sburgh,  Pa . ,  765 So.  2d 36 (Fla.  2000) 

(permitting the assignment of claims against an accountant 

conducting an independent audit) .  

 While  the Court  s t ressed that  the “ vast majority of legal 

malpractice claims remain unassignable because in most cases the 

lawyer’ s duty is to the client, ” nothing in Kap lan  prohibits  a  

claim such as that  in this  case.   To the contrary,  the “ legitimate 

public pol icy” expressed in Kap lan  (IB5) fully supports the 

Fourth Distr ict’ s  Opinion.  Here,  as in Kap lan ,  902 So.  2d at  758,  

all  of the lenders relied on Stern’ s performance as the loan was 

assigned.  

 Furthermore,  Stern points to nothing in Kap lan  with which 

the Opinion conflicts to give the Court  conflict  jurisdiction (IB6).   

Rather,  the Opinion expressly and directly recognizes i ts  harmony 
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with the public policy underpinnings of Kap lan .   As the Opinion 

tacitly and narrowly recognizes,  here,  as in Kap lan ,  Stern owed a 

duty to every lender in the commercial assignment stream that was 

both an assignee of the defaulted loan and a client  of Stern.   

Security National was among those lenders and was, additionally,  

the lender holding the mortgage at the time the legal malpractice 

claim matured.  
C.  The Opinion does  not  confl ict  with 

Forgione.  
 

 The second case on which Stern rel ies  is  Forgione v .  Dennis  

Pirt le  Agency,  Inc. ,  701 So.  2d 557 (Fla.  1997) (IB1, 6-7) .   

There,  the Court stated that legal malpractice claims are not  

assignable because “ [a]ttorneys and clients have a confidential  

relationship,  which includes constraints upon information that can 

be  d isc losed to  o thers ,” the “ relationship between an attorney and 

client is a fiduciary relation of the very highest character, ” the 

“ attorney owes a duty of undivided loyalty to the client, ” and the 

“ relationship between an attorney and a client is also a personal 

one. ”  Id .  at 560.  

 Stern argues that the Opinion conflicts with the statement in 

Forgione that legal malpractice claims cannot  be assigned because 

of the fiduciary and confidentiality obligations involved (IB7).  

Securi ty National  disagrees for two reasons.   First ,  the Opinion 

recognizes each of  these concerns,  analyzes them under the facts  

of  this  case,  and f ind s as a matter  of  fact  and law that  they do not  
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exist  here.   Second, this language from Forgione is exactly the 

overly broad language from which the Court  receded in Kap lan ,  

902 So.  2d at  757.   I t  cannot ,  therefore,  create the necessary 

express  and direct  conflict  to give the Court jurisdiction under 

rule 9.030(a)(2)(A)(iv).  

 Furthermore,  once again Stern points to no language in the 

Opinion that expressly and directly conflicts with any holding of 

Forgione,  as  modif ied by Kap lan .   Instead,  as  the Opinion 

recognizes,  i t  addresses a scenario completely unique in Florida 

law but analyzed correctly by both the Rhode Island and 

Massachuset ts  Supreme Courts  as  an exception to the ant i-

assignment rule.  

D.  The Opinion does  not  confl ict  

with KPMG .  

 The last  case on which Stern relies is  KPMG Peat  Marwick  

v .  Nat ional  Union  Fire  Insurance  Company,  765 So.  2d 36 (Fla.  

2000) (IB1, 7-8).   There,  the Court  explained that the “ public 

pol icy reasons discussed in  Forgione that require attorney 

malprac tice claims to be nontransferable do not require the same 

result in an independent auditor malpractice claim. ”  Id .  at  38.   

But, again, in Kap lan ,  902 So.  2d at  757,  the Court  receded from 

the “ broad dic ta” in KPMG  “ purporting to prohibit  the assignment 

o f all legal malpractice claims.” 

 While the KPMG Court  s t ressed that  the “ vast majority” of  
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legal malpractice claims are unassignable because of the lawyer’ s  

duty to the client,  in this case the Opinion specifically recognized 

that Stern’ s  duty here was bro ader than that to a single,  particular 

client.   Here, in perfect harmony with KPMG  and Kap lan ,  the 

Fourth District  recognized that  the particular and unique facts 

before established an at torney-client relationship with Security 

National ,  a  breach of the duty inherent in that relationship, and 

Security National’ s  damages.   There is  no confl ict  between the 

Opinion and KPMG.  

  E.  Public  pol icy supports  the 

Opinion.  

 In Kap lan ,  902 So.  2d at  757-58,  the Court  recognized that  

“ public policy concerns with permitt ing the assignment of legal 

malpractice claims are substantially attenuated ” in certain 

circumstances.   There,  the issue was private or  public placement 

memoranda,  where at torneys act  for  a  broad spectrum of private 

interests.   Here,  as in Kap lan ,  Stern represented a  broad 

spectrum of cl ients,  the lenders,  through all  the stages of 

foreclosure.  

 To suggest ,  and Stern urges,  that  i t  can avoid the 

implications of i ts legal malpractice because the end lender,  which 

Stern represented,  was not the lender at  the time of the 

malpractice, effectively immunizes Stern from the negative impact 

of i ts  legal malpractice.   No case,  and certainly not Kap lan ,  
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Forgione,  o r  KPMG ,  requires  such a  conclusion.   The Fourth 

Distr ict’ s Opinion harmonizes all existing Florida law to  d o  

justice.   This Court  should either decline the exercise of i ts  

jurisdiction or approve the Opinion.  
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CONCLUSION  

 For the foregoing reasons,  the Court  should f ind that  i t  is  

without conflict  jurisdiction and reject Stern’ s claim.  

Alternatively, if  the Court determines that it  has conflict 

jurisdiction, i t  should either decline to exercise i ts jurisdiction 

because of  the narrow scope of  the Opinion or  hold that  the 

Opinion correct ly construes the Court’ s  decisions in Kapla n ,  

Forgione,  and KPMG.  
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