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PRELI M NARY STATEMENT

Appel  ant, Al ex Pagan, Defendant below, will be referred to
as “Pagan” and Appellee, State of Florida, wll be referred to
as “State”. Record references are:

Trial record: “TR’ and Trial transcript “TT";

Post convi ction record: “PCR’;

Suppl enental records: “S’ before the record suppl enent ed;

Initial Brief: |IB.

References will be foll owed by volunme and page nunber(s).

STATEMENT OF THE CASE AND FACTS

On March 25, 1993, Defendant, Al ex Pagan (“Pagan”), and co-
defendant, WIllie G aham (“Grahanf) were indicted for two counts
of preneditated nurder for the deaths of M chael Lynn (six years
ol d) and Freddy Jones, two counts of attenpted nurder of Latasha
Jones and Lafayette Jones (18 nonths old), arned robbery, and

arnmed burglary. Pagan v. State, 830 So.2d 792, 798-99 (Fla.

2002). The trials were severed and on Novenber 4, 1996, Pagan’s
trial comenced. On Decenber 20, 1996, he was convicted on each
count as charged in the indictnment. 1d. at 801 (TR 5 912-17).

Fol l owi ng the March 3rd - 5'", 1997 penalty phase, by a vote
of seven to five, the jury recommended death for the nurders. A

Spencer v. State, 615 So.2d 688 (Fla. 1993) hearing was held

July 1, 1997, and on Cctober 15, 1998, the court inposed death

sentences for the nurders of M chael Lynn and Freddy Jones, and



consecutive |life sentences for the two attenpted nurders, arnmned
robbery, and arnmed burglary convictions. All counts were to run
consecutively. (TR 6 1114-26; 1150-53).

On direct appeal, this Court found:

During the wearly norning hours of Tuesday,
February 23, 1993, two nen entered the master bedroom
of the Joneses' home by crashing through the sliding
glass doors. At the tine, Latasha, Freddy and the
couple's toddler were in bed together. No |lights were
on in the house except a light Latasha regularly left
on above the kitchen stove. The two perpetrators were
weari ng ski nasks.

Testinmony established that the two nmen, one hyper
and the other calm demanded noney from the couple
One of the intruders indicated he was aware there was
$12,000 or $13,000 in the house. He said he wanted
that noney and had nmessed up the first tine. After
Freddy Jones denied having any noney, the hyper one

began | ooking through the house for noney. In the
process, he found Mchael, the couple's six-year-old
son, in another room He returned to the couple's

bedroom with Mchael in tow He threw Mchael on the
bed and ordered Latasha to show him where the nopney
was | ocat ed.

The hyper one grabbed Latasha by her arm with
what felt |like a gloved hand, placed a gun against her
head, and wal ked her through the house in search of
noney. After finding no noney, Latasha was returned to
t he bedroom and hit with the gun, causing her nose to
bl eed. The hyper one |ooked into the closet for the
noney, but was ordered by the quiet one to imrediately
cl ose the door when a light came on inside. He feared
they would see his face. Latasha testified the calm
one's mask was partially off, and she could see that
he was "very bright skinned, |ooked I|ike he was
white.”" This one called the hyper one a nanme that
sounded | i ke Zack or Sack.

One of the gunnen asked for keys to the jeep. The
calmone then told the other one to get rope. Latasha
saw the calm one tie up Freddy while the hyper one



went into the garage and started up the couple's jeep.
Latasha was also tied up and was I|ooking in her
husband's direction when she saw the calm one shoot
him She turned her head away and heard the cal m one
tell Mchael, "Shorty, if you live through this, don't
grow up to be like nme." She heard nore shots. After
she was shot, Latasha pretended she was dead. More
shots were fired and her baby began scream ng. She
bel i eves she heard seven or eight shots and testified
that the hyper one was standing in the doorway when
t he qui et one shot her husband.

Once the perpetrators left the house in the jeep,
Lat asha kicked herself free of the ropes and called
out to her husband and Mchael. After receiving no
response, she grabbed her baby and fled into the
street screamng for help. A neighborhood paranedic
came to her aid. Police |ater discovered that M chael
Lynn had been shot four tines, three tines in the head
and once in the buttocks.

Latasha also testified her house was burglarized
January 23, 1993, and that approximately $26, 000 worth
of cl ot hes, jewel ry, and cash was taken. She
identified a picture of her wearing jewelry, including
an anchor wth a «crucifix, and also identified
pictures of a Honda ring and a Cadillac ring. She was
able to identify the Cadillac ring, a chain with a
| arge anchor, and a man's bracelet as her husband's.
Some of these itens were recovered from Pagan's
resi dence on February 27, 1993, the day of his arrest.
Oher itens of jewelry were taken by Gaham to two
pawn shops in the area.

Antoni o Quezada and Keith Jackson, both friends
of the defendants, testified they spent sonme tine with
bot h Pagan and Graham after the January burglary and
saw both of them wearing the sane jewelry that was
identified by Latasha as stolen from her hone. Quezada
testified that Pagan told himthe next tinme they would
do it right. On the night of the nurders, Quezada
drove Pagan and G aham to the Jones honme. Quezada
i ndi cated he dropped Pagan and G aham off around the
corner from the Joneses. En route Pagan said they
would kill everybody, and G aham seened to agree.
Quezada al so said Pagan and Graham had gl oves, but he
did not see either guns or ski masks.



Quezada further testified that he went hone after
dropping off Pagan and Graham and he did not expect
to see them again that night. However, |ater the sane
night he responded to a knock on the door-it was
Pagan. Pagan cane into the apartnent and told Quezada
that he had killed everyone, including the children.
Pagan asked Quezada to take Grahamto the bus station.
In response to Quezada's inquiry of how they had
gotten to his house, Pagan said they had stolen the
victims car, left it at a supermarket, and offered
someone gas noney in exchange for a ride to Quezada's
apart nment.

Quezada agreed to take Grahamto the bus station.
Graham appeared upset and indicated he was mad because
they "didn't get anything." Prior to going to the bus
station, the three (Quezada, Pagan, and G aham drove
to South Beach and other parts of Mam for one and
one-half to two hours. During this ride, the hone
invasion and nurders were discussed, including the
di sposition of the gun that was used. Wwen initially
guestioned by the police, Quezada nmaintained he was
with Pagan all night on the night of the nurders. He
|ater said this alibi was a lie.

Keith Jackson also testified that Pagan adm tted
he comitted the hone invasion nurders. He also
expl ained that the Jones hone was targeted for a
burglary because the occupant was a big drug dealer
and they could get some noney fromthe house. Although
Jackson said he was not really interested in
burglarizing the house, he participated in several
conversations with Pagan and G aham about a possible
burglary. Jackson said that on January 23 he received
a call from Pagan and Graham saying they had "hit" the
house. Wen they came to Jackson's house, they had a
ot of gold jewelry, including a chain with Latasha's
name on it. At trial, Jackson identified sone of the
jewelry he had previously seen. Pagan and G aham took
him to see the house they had burglarized and
indicated they were going to go back because they had
not gotten all of the noney that was supposed to be in
t he house.

Jackson testified that on the day after the
murders he tried to get in touch wth G aham but was



unsuccessful. He got in touch with Pagan, and Pagan
and Quezada cane to Jackson's house. During a
conversation in the bedroom between Jackson and Pagan,
Pagan adnmitted to shooting everybody in the house.
Additionally, Pagan told him they had dismantled the
gun and scattered it over Mam . Jackson told Pagan
that two w tnesses were not dead, the baby and the
femal e. On another occasion, Jackson said Pagan told
hi m he shot the people because a |light canme on in the
house and he thought they may have seen his face.

After the State presented evidence concerning
Pagan's prior crimnal record, a sexual battery and
two aggravated batteries, the defense put on its case
for mtigation. The wtnesses included famly,
nei ghborhood friends, an attorney, and a records
supervisor with the Broward Sheriff's Ofice. The
first wtness called was Pagan's wuncle, Carnello
Mranda. M. Mranda testified that Pagan's parents
separated when he was approximately two years old. M.
M randa babysat and spent a lot of tine with Pagan. He
i ndi cated Pagan was a good boy, who was al ways hel pful
around the house and in the neighborhood. Pagan told
his children to stay in school and do their best.

Vi deo depositions of Yolanda Esbro and Anthony
Penia were played for the jury. M. Esbro knew Pagan
from the nei ghborhood he grew up in; her son was a
close friend of Pagan's when they were in the third
grade and the two remained close thereafter. She
opined that Pagan and his sister got along well.
Ant hony Penia was Pagan's best friend growing up. He
said Pagan was a funny, nice, and good person.

Mari a Ri ver a, Pagan' s not her, testified
concerning his childhood and relationship with his
father, M chael Pagan. She indicated that M chael was
married when she first met him Wen Pagan was seven
nmont hs ol d, she had an altercation with Mchael, and
M chael physically abused her. After her daughter
Yvette was born, she tried to nake up with M chael,
but he said he did not |ove her and had soneone el se.
Maria was able to take care of the children with the
hel p of her grandnother. During this time, the father
did not visit. Wen Pagan was eighteen years old, he



was charged with an offense against a girl. He spent
four or five years in prison. After his release, he
started drinking and his personality changed.

Pagan's great-grandnother, Provilencia Al asaya,
testified that she raised himin New York. H s sister
Yvette Pagan, testified he was a good brother to her
and treated her with respect.

Sharon  Livingston, a classification records
super vi sor W th t he Br owar d Sheriff's Ofice,
testified she reviewed his file and noted he had been
incarcerated since his arrest in 1993. During that
time he had not accunul ated any disciplinary reports;
he had an exenplary prison record. Mchael Rocque, a
| awyer and | aw professor at Nova Law School, testified
he represented Pagan for a year but had to w thdraw
from the case because of personal problens. Rocque
i ndicated Pagan helped him by giving him positive
advi ce concerning his personal l|ife.

The penalty jury recomended the (sic) Pagan be
sentenced to death by a vote of seven to five.

Dr. Martha Jacobson, a licensed psychol ogi st and
an expert in the field of forensic psychol ogy,
testified on Pagan's behalf at the Spencer hearing.
She indicated Pagan has a borderline personality
di sorder and suffered from attention deficit disorder
as a child. In response to Dr. Jacobson's testinony,
the State presented Dr. Harley Stock, a forensic
psychol ogist, who disputed Jacobson's finding of
borderline personality disorder, concluding instead
t hat Pagan suffered from antisocial personality
di sorder. Dr. Stock also took issue wth Dr.
Jacobson's conclusion that Pagan suffered from
attention deficit disorder, finding instead that Pagan
scored high on tests requiring attention to detail and
envi ronment. Moreover, the doctor indicated Pagan had
no problem paying attention during his lengthy jail
i ntervi ew.

QO her defense evidence was presented at the
Spencer hearing, including a videotaped deposition of
M chael Pagan, the defendant's father. The testinony
of Pagan's aunt, Doris Bardandaes, concerning Pagan's
relationship with his famly during the course of his



life was also received by the trial judge. A former
r oonmat e, Cynt hi a Val er a, pr esent ed evi dence
concerning Pagan's relationship with her tw snal
children and Pagan's actions and attitudes when he had
been dri nki ng.

The trial court entered its sentencing order on
Cctober 15, 1998, inposing a sentence of death for
each of the nurders. In support of the sentences, the
trial court found three aggravating circunstances:
that Pagan had been convicted of a prior violent
felony, that the nurder was commtted during the
course of a felony; and that the nurder was cold,
calculated, and preneditated. The ¢trial court also
found as a statutory mtigating circunstance, under
the catch-all of any other factor, that Pagan had a
deprived childhood. Several nonstatutory mtigators
were found, including that Pagan suffered from
attention deficit di sorder; had a borderline
personality disorder; was a loving brother; was a
| oving grandson and great grandson; was a |oving
friend; and displayed good conduct while in custody.

Pagan, 830 So.2d at 799-802 (footnotes omtted).

Seventeen issues’ were raised and rejected® on direct

! 1-sufficiency of the evidence; 2-error to allow Wlliams Rule

evidence of prior burglary; 3-error to deny notion to suppress;
4-error to permt state to bolster witness credibility; 5-
surreptiously recorded conversation should have been suppressed,
6-error to uphold State’s Batson challenge; 7error in denying
new trial; 8error to deny one/nore mstrials; 9-error to show
phot ogr aphs of deceased; 10-discovery violation concerning voice
| ine-up; 11-Stae made inproper golden rule argunent; 12-error to
reference Desert Storm canouflage jacket; 13-error to allow
Jackson to explain he decided to testify because of six-year old
child s death; 14-error to permt nedical examner to give
expert opinion on glass; 15-error to allow voice |ine-up and
adm t t esti nony; 16-cunul ative errors; 17-proportionality.
gl nitial Brief SC60-94365).

This Court found sufficient evidence from Pagan s confession
(direct evidence), his statenments of intent connecting himwth
Graham and their prior burglary of the Jones’ hone show ng
notive, the wvictims jewelry and property found in Pagan's
apartnent, and Pagan’s admissions to Antonio Quezada and Keith



appeal . Pagan, 830 So.2d at 805-17. On Novenber 7, 2002, Pagan’s
rehearing on various issues and the new claimthat the sentence

was unconstitutional under Ring v. Arizona, 536 U S. 584 (2002),

was denied. The Suprene Court, on June 9, 2004, denied Pagan’s
petition for certiorari raising the Rng claim Pagan V.
Fl orida, 539 U S. 919 (2003).

On June 8, 2004, Pagan filed his notion for postconviction

Jackson. Pagan, 830 So.2d at 803-04. This Court rejected the
challenge to the WIlians rule evidence finding the January 1993
burglary was not dissimlar and was not a feature of the case.
Id., at 805-06. The search warrant was proper; it established
probabl e cause, any om ssions/inaccuracies were insufficient to
void such finding, and the property seized did not exceed the
scope of the warrant. 1d., at 806-09. The claimof prosecutoria
m sconduct alleging inproper bolstering of a wtness was
rejected; State’'s argunment was a direct/fair/accurate response
to defense argunents. 1d., at 809. No error was found in the
adm ssion of a tape of a conversation between Quezada and
Jackson as it rebutted the defense claim of recent fabrication

Id., at 809-10. The denial of a strike of Juror Laster was found
unpreserved. Pagan, 830 So.2d at 810. Denial of a newtrial and
various notions for mstrial were affirned as they were not
argued with specificity, thus, were waived. I|d., at 810-11

Wil e unpreserved, the photographs of the deceased child were
admtted properly. 1d. at 811. The record refuted claim of

di scovery violation regarding voice |ineup; admssibility of
voice lineup was unpreserved. 1d., at 811-12. The State’s
closing argunment “in no way violate[d]” the prohibition of

“gol den rule” argunents. I1d., at 812-13. Wth respect to the
State’s referencing G aham wearing a Desert Storm canoufl age
j acket, this Court found the reference to the canoufl age jacket

proper, but identifying it as “Desert Storm’, inproper, Yyet
harm ess, as that fact could not be reasonably inferred fromthe
evidence. 1d., at 813. Jackson’s notivation for cooperating
(child's death) was relevant jury issue. The notions for
mstrial were denied properly. Id., at 813-14. There was no
error in permtting the nedical examner to testify about
injuries caused by glass. 1d., at 814-15. There was no
cunul ative error as there was only one harmess error. 1d. at
815. Pagan’s sentence was proportional. 1d., at 817.



relief. A Case Mnagenent Hearing pursuant to Huff v. State

622 So.2d 982 (Fla. 1993) was held on Novenber 5, 2004,
resulting in the court granting a hearing on Clains IIl, X,
XI'l, and XIIl while reserving on the other issues raised. The
evidentiary hearing was held on February 7th - 9th, 2005 at
which tinme Pagan presented evidence and testinony on his four

clainms conmbined as: (1) a Brady v. Maryland, 373 U S. 83 (1962)

violation arising fromthe State’s alleged failure to disclose a
police report noting Alex Ramrez resided in Turtle Bay (Claim
I11); (2) ineffective assistance of penalty phase counsel under

Strickland v. Washington, 466 U S. 688 (1984) and Ake .

Okl ahonm, 470 u. S. 69 (1985) as rel at ed to hi s
i nvestigation/presentation of mtigation and nental heal t h
evidence (Clainms X and Xl); and (3) ineffectiveness under

Strickland for counsel’s failure to challenge the facts of the

prior violent felony conviction (indecent assault) wused in

aggravation (Caim X I1I). In support of his clains, Pagan
called trial counsel, Dennis Colleran (“Colleran”), penalty
phase counsel, Ken Malnik (“Malnik”), friends/famly nenbers

(Phillip Howard, Viola Mranda, and M guel Pagan),® and nental

heal th experts, Dr. Henry Dee and Dr. Mark Cunni ngham

3 Alternately throughout the trial and other hearings, M guel
Pagan was referred to as Mguel and Mchael. The State will use
“M guel Pagan” to indicate Pagan’s father.



Based upon the evidence and appellate record, the trial
court found Pagan failed to establish a Brady violation or neet

hi s heavy burden under Strickl and. Pagan failed to prove that

the State suppressed the identity of Alex/Al ejandro Ramrez, or
that counsel could not have discovered his residence with the
use of due diligence. Not only did Colleran admt he used
Ramrez to cast doubt on the State's case, but the best he
offered in support of a Brady claimwas that had he known of the
police docunent identifying where Ramrez |ived and as an
associ ate, of co-defendant G aham counsel would have *“pushed
heavier”™ in asserting Ramrez was the perpetrator. The court
found such did not establish a Brady violation.

Li kewi se, the court rejected Pagan's claim that Malnik

failed to investigate and present all evidence in nmitigation to

the jury. Mal ni k explained he conducted his own mtigation
investigation obtaining background docunents as well as
interview ng Ww tnesses. He passed this information onto his
mental health expert, and based wupon the result of the

investigation and nmental health evaluation, he determined it was
best to reserve Dr. Jacobson's testinony for the Spencer hearing
as Pagan's Attention Deficit Di sorder, which Dr. Jacobson woul d
report, "didn't necessarily explain the crine to a jury."
(PCR 17 1130-35). Further, Mal nik explained that his doctor

would not find the statutory nental health mtigators, nost

10



i kely, because Pagan refused to admit to the crine, thus, he
was |left with ADD, which he thought was better presented to the
trial court al one.

Al so, as the court found, Pagan's new nental health experts
and famly nmenber's testinony offered a dfferent approach to a
mtigation presentation; they did not offer any evidence which

woul d establish ineffectiveness under Strickland. The famly

evi dence either was cunulative to what was presented at trial or
testinony on the nobre negative aspects of Pagan's upbringing.
The doctors merely offered new opinions devel oped years after
trial, or took exception to the trial strategy Ml nik enpl oyed.
During the evidentiary hearing, Pagan’s new clinical
neur opsychol ogist, Dr. Dee, noted that coments contained in
school records were consistent with a “history of Attention

Deficit Disorder.” (PCR 19 1327). He offered that Pagan had a

full scale 1Q of 120, but the nenory scale test indicated
cerebral damage/ nmenory inpairnent. Dr. Dee concluded Pagan has
menory problems because his results fell in the normal range,

but should have been superior based on his superior range |IQ
(PCR. 19 1317-22, 1326, 1338, 1342-43). He thought this might
i mpact Pagan by manifesting itself as forgetfulness or
“Increased inpulsivity and irritability.” However, Dr. Dee noted
it would be difficult to know how nenory inpairnment affected

Pagan’s behavior during the crine. A though he suggested the
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crinmes were not sophisticated, and were poorly carried out, he
admtted “1I don’t know all of the details of the crine, only
what |’ve read from the court, you know files and people’s
comments on it.” (PCR 19 1339-41, 1344-45).

Dr. Cunningham wunlicensed in Florida, was found to be a
expert in forensic and clinical psychology, but not in Florida
mtigation. He was permtted to report on why he believed
counsel did not do his job properly. (PCR 19 1472). The pith of
Dr. Cunninghamis testinony was a disagreenent with counsel’s
strategy. It was the doctor’s opinion nore enphasis should have
been placed on show ng how Pagan reached the point in his life
to commt nurder, and focus on Pagan’s history/devel opnental
experiences going to the “catch all” mtigator. (PCR 19 1472-
76).

Upon the evidence presented during the evidentiary hearing
and trial record, the court concluded Pagan failed to carry his
burden to obtain relief, because he did not prove his Brady or

Strickland clainms and the other natters which did not obtain an

hearing, either were pled insufficiently, were procedurally
barred, were refuted from the record, or were wthout nerit.
(PCR. 4 640-62). Foll owing the denial of relief, Pagan appeal ed
and wth the filing of his initial brief here, he filed a
petition for wit of habeas corpus in case nunber SCO07-1327.

The State’s answer to this appeal follows and the response to

12



t he habeas corpus petition is filed under separate cover

SUMVARY OF THE ARGUMENT

| ssue | — The court’s rejection of Pagan’s Brady claim as
it relates to information that an “Alex Ramirez” resided in
Turtle Bay, is supported by substantial, conpetent evidence and
the law. Relief was denied properly.

| ssue Il - The order rejecting the claimthat penalty phase
counsel was ineffective in the mnner he investigated and
presented the mtigation case, is supported by conpetent,

substantial evidence, and follows the dictates of Strickl and.

The denial of relief should be affirned.

Issue IIl — The court correctly credited penalty phase
counsel's strategic decision made after a through, investigation
regarding challenging Pagan's prior violent felony indecent
assault conviction. The findings are supported by conpetent

substanti al evidence and conport with Strickl and.

| SSUE |V — Jackson's plea agreenent was not suppressed as
the State nmade the disclosure pre-trial; any additional evidence

may have been secured with the use of due diligence.

| ssue V — The court correctly rejected Pagan’s G glio claim
as any difference between Keith Jackson’s recollection of the
year of his re-arrest is immterial beyond a reasonabl e doubt.

| ssues VI and VII - Pagan has failed to establish that he

was precluded from calling Wwnda Jackson, thus, there was
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nei ther inproper State nor erroneous judicial action. Likew se,
he has not shown that Keith Jackson could be inpeached wth
Wanda’ s deposi tion, thus, ineffectiveness was not shown.

| ssue VIII — Pagan is barred from using an ineffectiveness
claim to re-litigate differences between the arrest/search
warrant applications and |ater know facts. Li kewi se, he has
failed to show that Wanda Jackson’s deposition testinony could
be used to i npeach Detective Pel oso.

| ssue I X — Pagan’s appellate argunent is conclusory, and
should be found waived. Further, the record establishes the
ineffectiveness claim is legally insufficient in part, and

refuted fromthe record. No prejudice was shown.

ARGUVENT
| SSUE |
PAGAN S BRADY CLAI M REGARDI NG ALEX RAM REZ'S RESI| DENCE
N TURTLE BAY AND HI'S ASSOCI ATION WTH WLLIE GRAHAM
(restated).
Pagan conplains the State wthheld the April 2, 1993
M ramar Police Departnment Information Sheet, which contained the

statenent “[WIIlie] G aham al so has known associate Al ex Pamrez

who resides in Turtle Bay,” in violation of Brady v. Maryl and,

373 U. S. 83 (1962). Following an evidentiary hearing, relief
was deni ed. Pagan asserts such was error as his counsel could

have investigated Alex Ramirez nore intently, used this
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information to cast doubt upon the police investigation, and
inplicate Keith Jackson in the crimes charged and inpeach his
trial testinony. (1B 13-16). The evidence and | aw support the
denial of relief. This Court should affirm

In analyzing Brady clains, the reviewng Court defers to
the factual findings made by the trial court to the extent they
are supported by conpetent, substantial evidence, but reviews de

novo the application of those facts to the |aw. See Stephens v.

State, 748 So.2d 1028, 1031-32 (Fla. 1999); Rogers v. State, 782

So.2d 373, 376 (Fla. 2001).

In order to establish a Brady violation, Evans nust show:?
“[1] The evidence at issue nust be favorable to the accused,
either because it is excul patory, or because it is inpeaching;
[2] that evidence nmust have been suppressed by the State, either
willfully or inadvertently; and [3] prejudice nust have ensued.”

Strickler v. Greene, 119 S. C. 1936, 1948 (1999); Qcchicone V.

*In Wy, 760 So.2d at 910-11, this Court quoted Strickler and
its three conmponents, but noted that in order for evidence to be
deened “suppressed”, it is only reasonable for the defendant to
prove he neither had the evidence nor was able to discover it
through due diligence. This Court recognized that where the
evidence was available equally to both parties or that the
defense was aware of the evidence and could have obtained it,
the evidence had not been suppressed. See COcchicone, 768 So.2d
at 1042 (reasoning “[a]lthough the ‘due diligence’ requirenent
is absent from the Suprenme Court's nost recent formulation of
the Brady test, it continues to follow that a Brady clai m cannot
stand if a defendant knew of the evidence allegedly wthheld or
had possession of it, sinply because the evidence cannot then be
found to have been withheld fromthe defendant.”).
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State, 768 So. 2d 1037, 1042 (Fla. 2000); Way v. State, 760

So.2d 903, 910 (2000). "[F]Javorable evidence is material and
constitutional error results from its suppression by the
governnent, if there is a reasonable probability that, had the
evidence been disclosed to the defense, the result of the

proceeding would have been different." Kyles v. Witley, 514

U S 419, 435 (1995). “The mere possibility that an item of
undi scl osed information m ght have hel ped the defense, or m ght
have affected the outconme of the trial, does not establish

"materiality' in the constitutional sense."” Gorhamv. State, 521

So.2d 1067, 1069 (Fla. 1988) (quoting U.S. v. Agurs, 427 U S

97, 109-10 (1976)). No Brady violation occurs “where the
information is equally accessible to the defense and the
prosecution, or where the defense either had the information or
could have obtained it through the exercise of reasonable

diligence.” Freeman v. State, 761 So. 2d 1055, 1061-62 (Fla.

2000); Provenzano v, State, 616 So. 2d 428, 430 (Fla. 1993).

Prejudice is shown by the suppression of exculpatory, material
evidence, i.e., where "there is a reasonable probability that
the result of the trial would have been different if the
suppressed docunents had been disclosed.” Stickler, 119 S.C. at
1952. Reasonable probability is "a probability sufficient to
underm ne confidence in the outcone."” Kyles, 514 U S. at 435.

Upon the pl eadi ngs and presentations, the court determ ned:
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The Defendant argued that the State violated
Brady v. Maryland by suppressing evidence concerning
the identity of an alternate suspect in a police
report, in violation of the Sixth, Ei ghth and
Fourteent h Amendnent s to t he Uni ted St ates
Constitution (Defendant’s Mtion at 14). This claim
was heard at the evidentiary hearing on February 7"
t hrough February 9'" 2005. At the evidentiary hearing,
the Defendant called his trial counsel Denni s
Coll eran, Esq., Penalty Phase counsel, Ken Mlnik,
Esq., Philip Howard, Viola Mranda, M guel Pagan and
mental health experts, Dr. Henry Dee and Dr. Mark
Cunni ngham

To prove a Brady violation, the Defendant nust
show that: (1) the evidence at issue is favorable to
him either because it is exculpatory or because it is
i npeaching; (2) the evidence was suppressed by the
State, either willfully or inadvertently; and (3) the
suppression resulted in prejudice. Rogers v. State
782 So.2d 373, 378 (Fla. 2001) citing Strickler .
Green, 527 U S. 263, 280-82, 119 S . C. 1936, 144
L. Ed.2d 286 (1999). See also Guzman v. State, 868
So. 2d 498 (Fla. 2003).

This Court finds that the Defendant has not
established a Brady violation. The Defendant has not
shown, either through his Mtion for Post Conviction
Rel i ef, or through evidence presented at t he
evidentiary hearing, that the identity of an alternate
suspect, which was contained in a police report,

violated the provisions of Brady. The Def endant
clainmed that a sentence in the report: *“[WIIlie]
Graham also has known associate Alex Ramrez who
resi des in Turtle Bay, “was excul pat ory and

intentionally suppressed by the State. (Defendant’s
Motion at 14-15) (Evidentiary Hearing (E.H) pp. 10,
21-22). This Court finds that trial counsel
Colleran’s speculation that he would have pressed
“heavier” in arguing that Ramrez was the perpetrator
of the crime is not the test for a Brady violation.
(E.H p.4-45). Testinony at the hearing reveal ed that
Colleran was aware by at least July 1, 1993, that
Ram rez was a “real person.” (E. H p. 35).
Accordingly, as reasonable trial strategy, Colleran
used this identity “m x-up” argunent in the Mtion to
Suppress, Mtion for a New Trial, and before the jury.
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(E.H p.35-36). This Court finds that the alleged
Brady “evidence” was available to the Defendant prior
to and at the tinme of trial, and therefore, was not
suppressed by the State. QOcchicone v. State, 768 So.2d
1037, 1042 (Fla. 2000).

Further, arguendo, even if the alleged evidence
may have been Brady material, this Court finds that
t he evidence would not have affected the result of the

pr oceedi ngs. Gven the testinony presented at the
hearing, including that of Latasha Jones, this Court
finds that the information that Ramrez lived in

Turtle Bay and was an associate of WIlie G aham
would not have wundermned the confidence in the
out come of the proceedings. See State’s Post-Hearing
Menoranda/ Witten C osing Argunent pp.4-17, which sets
forth further detailed testinmony and case |aw,
attached hereto as Exhibit “B”; Pagan, 830 So.2d at
800. Therefore, the Defendant’s Claimlll is DEN ED

(PCR. 4 644-46). This ruling is supported by the facts and | aw.
The April 2nd Information Sheet (“report”) was addressed to
WIllie Gahams alleged solicitation of nurder of Detective Ron
Pel uso. However, Pagan focuses on a single sentence contained
therein: “[WIlie] Gaham also has known associate Alex Ramrez

who resides in Turtle Bay.”®

During the evidentiary hearing,
trial counsel, Dennis Colleran (“Colleran”), clained the report
showed that Ramirez, the nanme Keith Jackson first reported as

the perpetrator, was a “real person” and was an “associate” of

> In his nmotion for postconviction relief and during the

evidentiary hearing, Pagan suggested the first word, “reliable”,
of the first paragraph of the April 2nd Information Sheet
somehow nodifies the second paragraph’s notations that G aham
and Ramirez were associates. Using comon rules of granmar,
such is an inproper construction of the paragraphs. The word
“reliable” refers to the information in the first paragraph
whi ch di scusses the devel opnent that Gaham was soliciting a
murder. No nodifiers were included in the second paragraph.
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WIllie Gaham who was a gang nenber, soliciting the nurder of a
detective, and was a named co-defendant. (PCR 17 1040, 1051-52).
In Colleran’s mnd, the report would have nmade Ramrez a prine
suspect and caused him to investigate “with the kind of gravity
that it deserved” and to ask his private investigator to find a
connection between Ramirez, WIllie and Anthony Graham and Keith
Jackson. Colleran offered that he could have inpeached Jackson
with the report and that the docunment would have allowed himto
press “heavier” for Ramrez to be the perpetrator and to argue
his notions nore strongly. (PCR 17 1053-56, 1074-75). Such is
not the test for a Brady violation. Based upon the record and
Colleran’s | ater adm ssions, he makes too much of this report,
and his speculation as to what he may have done or how the case
could have been put in a different light are not supported by
the facts. As the court found, there was no Brady violation.
Col l eran,® who becane involved with the case on March 22
1993, submtted he had put in alnmpst 3,000 hours, knew at | east
by July 1, 1993, about three years before trial, that Ramrez
was a “real person” who worked with Anthony and WIllie G aham at
O sten Tenporary Services. This fact also was disclosed through

Keith Jackson, who had said he thought “Alex’s” |ast name was

® Colleran was conpelled to adnit the report contains no

reference to Al ex Pagan, and Antoni o Quezada corroborated Keith
Jackson’s account of Pagan’s participation in the crines. I n
fact, Quezada was a nore powerful witness who testified to nore
di rect know edge of the crinme. (PCR 17 1063-64, 1073).
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Ranmi rez because Pagan and WIlie G aham worked together. From
this, Colleran had his investigators attenpt for two years to
devel op a connection between Ramrez, Gaham and Jackson, in
addition to trying to get information to discredit Jackson’s
alibi. Colleran’s investigation revealed Ramrez had no crimna
record and seenmed to be “a straight shooter” and not “sonebody
who would be under Jackson’s control.” The defense used the
wor kpl ace connection/Jackson name “m x-up” to its advantage in
the notion to suppress, in the notion for new trial, and before
the jury by arguing there was no Ramirez, and that Jackson had
lied to the police. These argunents were nade even though
Colleran knew Ramrez was a real person and had a pay stub
supporting Jackson's alibi. (PCR 17 1065-76).

Pagan’ s defense was that he was not involved in the crines.
In support, he pointed to Jackson as having identified the
“Alex” who did the crimes as “Alex or Alejandro Ramrez” and
that the police listed “Alejandro Ramirez” on the search and
arrest warrants. Further, he pointed to Jackson as the possible
perpetrator along with WIllie G aham The State’s proof of
guilt consisted in part of Antonio Quezada s testinony about
Pagan’s whereabouts on the night of the «crinmes, Pagan' s
adm ssions to Jackson and Antonio (Quezada, and Pagan’s
possession of jewelry belonging to the victins taken in a prior

January burglary of their home. Pagan, 830 So.2d at 798-801
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Pre-trial discovery, provided Colleran, included the pay
stub for Alex Ramrez from O sten Tenporary Service show ng he
worked with WIllie and Anthony G aham and Detective Learned’ s
April 28, 1993 report. The propriety of the search and arrest
warrants were |litigated which included a discussion of the
“confusion” between Al ex Pagan and Al ex/Al ejandro Ramirez,’ and
how the police determ ned that the “Alex” they were in search of
and eventually arrested was Alex Pagan (TT.1 72, 80-84; TT.5
461- 78, 489-93, 513-17, 532-34; TT.6 596-600, 605-08, 610, 620-
23, 689, 693-94; TT.7 713, 716-22, 724-25, 728-30, 740-42, 750-
51, 755-61; TT.20 2328-43). As the record shows, Jackson nerely
said “Alex” was the perpetrator, gave certain unique factors,
such as his recent release froma specific prison, and residence
whi ch Jackson pointed out to the police. Al fit Pagan, and the
def ense has not shown otherw se. Pagan has not established that

Al ex Ramirez’'s association with WIlie Graham was excul patory.

" Several officers at the suppression hearing and trial,

i ncluding Detective Peluso, explained how the nane Ram rez cane

to be on the warrants. Such was based upon w tnesses saying
that “Alex” was involved and had been released from prison
recently. Jackson infornmed the police “Alex” knew and worked

with WIllie Gaham - the nane “Alejandro Ramrez” was sel ected
from Osten Tenporary Services as it could be shortened to

“Alex” so police assumed initially “Alex’'s” last nane was
Ram rez. However, further investigation proved that it was not.
Jackson pointed out where “Alex”, the perpetrator, |ived and

acconpanied the police to Alex Pagan’s apartnent. Despite the
m x-up of the last nanes, all other identifying information was
correct, and Jackson later identified Pagan as the “Alex” he
knew to be involved in the nmurders. (TT.6 597-608, 620-23; TT.20
2328-43; TT.25 3050- 3163).
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Here, Pagan asserts the sentence, “Gaham also has known
associate of Alex Ramrez who resides in Turtle Bay” is Brady
material requiring disclosure. There is nothing excul patory in
the statenment that Al ex Ramrez and G aham are associates. The
fact Ramrez and G aham may have known each other does not
underm ne confidence that G aham and Pagan committed the double
hom ci de and attendant crinmes as testified to by Keith Jackson,
and nore inportantly, by Antonio Quezada. Mor eover, while the
April 2nd report may not have been turned over to the defense,
the information it contained had been disclosed. Al parties
knew Ramrez and G aham worked together and how the police cane
to put “Alejandro Ranmirez” on the warrants. As a result, the
connection between Ramirez and G aham was not suppressed.

The inference Pagan attenpts to draw, i.e., the nmere fact
the police put in witing that Ramerez and G aham were
associ ates sonehow would have nmade a difference in the
i nvestigation done and defense offered, is not the test under

Brady. Boyd v. State, 910 So.2d 167, 179-80 (Fla. 2005) is

instructive. There, the defense was conplaining that the State
destroyed a report of possible matches devel oped through an AFI S
eval uati on. This Court rejected the Brady claim because the
mere possibility that there would be other matches that may have
hel ped the defense was insufficient to establish “materiality.”

ld. See Agurs, 427 U S. at 109-10 (stating “nmere possibility

22



that an item of undisclosed information m ght have hel ped the
defense, or mght have affected the outconme of the trial, does
not establish 'materiality' in the constitutional sense.");

Allen v. State, 854 So.2d 1255, 1260 (Fla. 2003) (recognizing

that evidence is “material” only if it "could reasonably be
taken to put the whole case in such a different light as to
underm ne the confidence in the verdict."). Merely because the

police classified Ramrez and Graham as associ ates, does not put
the case against Pagan in such a different light; this is
especially true where there was substantial evidence against
Pagan in the formof his adm ssions to his friends, Quezada and
Jackson, and possession of the proceeds from the prior burglary
of the Jones’ hone. See Boyd, 910 So.2d at 179-80 (noting
“[gliven the substantial amount of other evidence agai nst Boyd,
there is no reasonable probability that this list [of possible
fingerprint matches] wuld have affected the outcone at

trial.’”); Hegwood v. State, 575 So.2d 170, 172 (Fla. 1991)).

Further, Graham could have nany associates, even those who
m ght assist with the solicitation of nurder of a police officer
or be a gang nenber. This would not exonerate Pagan nor give

hi m evi dence to nmitigate his sentence.

Li kewise, the nere fact that a residence was listed for
Ram rez does not establish a Brady violation. Pagan offered

nothing at the evidentiary hearing to suggest that know ng
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Ramrez's residence in Turtle Bay would have altered his
i nvestigation. What Colleran clainmed was that he would have
i nvestigated or pushed “heavier.” Yet, the State established
that Colleran directed two private investigators, H -Tech
I nvestigations and Patrick Investigative Services, over two
years, to look into Alex Ramrez based upon the know edge
Ram erez was real and associated with WIlie Gaham Al so,
Colleran noted Ramrez nmay be a “clean-cut famly man” and in
that case, the investigator mght just talk to him The defense
knew how to contact Al ex/ Alejandro Ramirez, or had a neans of
finding his address through his place of enploynent, d sten
Tenporary. In fact, Colleran had Ramirez’'s NCIC report which
showed no crimnal activity, and although he knew Ramrez
exi sted, he chose to go with a defense that Ramirez did not
exi st and that Jackson had lied to the police in this regard
(PCR. 17 1066). Pagan offered no evidence Ranmirez’ s residence in
Turtle Bay played any role whatsoever in the devel opnent of a
defense nor has he shown his investigation was hanpered by the
non-di scl osure of the April 2nd report. As the court concluded,
confidence in the trial has not been underm ned. The record
establi shes the defense knew of Alex Ramrez and how to get in
touch with him (PCR 17 1065-76). There was no Brady violation

In fact, not only has Pagan failed to show the suppression

of excul patory, material evidence, but, he has not shown
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prejudice given the overwhelmng evidence from associates and
eye-w tnesses that Pagan planned and commtted the crines of
which he was convicted. Wien the Ramrez's residence and
association with Gahamis assessed along with the incrimnating
evi dence recovered from Pagan and the adm ssions he nmade to not
only Jackson, but to Quezada, there is no question that the
result of the proceedings would not have been different. 1In the
conversations Pagan had with Jackson and/or Quezada, he admtted
to the January 1993 burglary of the Jones’ residence, his
di ssatisfaction with the property taken, and desire to return to
get nore noney. Pagan was found in possession of property from
the January burglary, and during the robbery (second hone
invasion) one of the perpetrators told the surviving victim
Lat asha Jones, they had “nessed up” the first tinme and that they
want ed the noney. Pagan, 832 So.2d at 799.
As found by this Court:
Ant oni o Quezada and Keith Jackson, both friends of the
defendants, testified they spent sone time with both
Pagan and Graham after the January burglary and saw
both of them wearing the sanme jewelry that was
identified by Latasha as stolen from her home. Quezada
testified that Pagan told himthe next tine they would
do it right. On the night of the nurders, Quezada
drove Pagan and G aham to the Jones honme. Quezada
i ndi cated he dropped Pagan and G aham off around the
corner from the Joneses. En route Pagan said they
would kill everybody, and G aham seened to agree
Quezada al so said Pagan and G aham had gl oves, but he

did not see either guns or ski nasks.

Quezada further testified that he went hone after

25



droppi ng off Pagan and Graham and he did not expect
to see them again that night. However, later the sane
night he responded to a knock on the door-it was
Pagan. Pagan canme into the apartnent and told Quezada
that he had killed everyone, including the children.
Pagan asked Quezada to take Graham to the bus station.
In response to Quezada's inquiry of how they had
gotten to his house, Pagan said they had stolen the

victims car, left it at a supermarket, and offered
sonmeone gas noney in exchange for a ride to Quezada's
apartnment.

Keith Jackson also testified that Pagan admtted he
conmtted the hone invasion murders. ... Jackson said
that on January 23 he received a call from Pagan and
G aham saying they had "hit" the house. Wen they cane
to Jackson's house, they had a lot of gold jewelry,
including a chain with Latasha's nanme on it. At trial,
Jackson identified some of the jewelry he had
previously seen. Pagan and Graham took him to see the
house they had burglarized and indicated they were
going to go back because they had not gotten all of
t he noney that was supposed to be in the house

Jackson testified that on the day after the nurders he
tried to get in touch wth Gaham but was
unsuccessful. He got in touch wth Pagan, and Pagan
and Quezada cane to Jackson's house. During a
conversation in the bedroom between Jackson and Pagan,
Pagan admitted to shooting everybody in the house.
Additionally, Pagan told him they had dismantled the
gun and scattered it over Mam. Jackson told Pagan
that two witnesses were not dead, the baby and the
femal e. On another occasion, Jackson said Pagan told
hi m he shot the people because a |ight came on in the
house and he thought they may have seen his face.

Pagan, 830 So.2d at 800-01. Also, victim Latasha Jones,
testified that a light had conme on in the room and she saw a
portion of the face of one of her assailants. 1d. at 799.

Quezada confirmed the dismantling and scattering of the nurder
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weapon. ld. at 800. Gven this, it cannot be said that had the
jury known Ramirez lived in Turtle Bay and was an associ ate of
WIllie s, that confidence in the verdict or sentence would be
underm ned especially given the above outlined evidence against
Pagan. The rejection of this Brady allegation nust be affirned.

| SSUE 11|

PENALTY PHASE COUNSEL THOROUGHLY | NVESTI GATED AND MADE

REASONED STRATEG C DECI SI ONS THEREBY RENDERI NG

EFFECTI VE ASSI TANCE OF COUNSEL (restated).

Pagan submts his counsel prevented him from presenting
"inmportant and powerful mtigating evidence" due to his
i nef fecti veness. He charges that Ken Malnik ("Malnik") did a
poor i nvestigation(lB 58-59, 63) and deficiently kept
information from the jury. Pagan argues Malnik should have

presented to the jury Dr. Jacobson’s diagnosis that he had

Attention Deficit Disorder ("A.D.D ") and should have chal |l enged

Dr. Stock's finding Pagan had an Antisocial Personal ity
Di sorder. (I B 32, 53-58, 63-64, 78-83). He asserts his new
nmental health professional, Dr. Dee, opined Pagan was not

mal i ngering, but has organic brain damage, which shows Malnik
failed to secure an adequate nental examnation.(IB 84-84).
According to Pagan, Malnik should have explored and presented

his chil dhood history to show there was a |ong history of famly
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dysfunction® beginning wth Pagan's great-grandparents, and
continuing through his immediate famly to suggest it may be
passed genetically or through repeated poor character/behavior,
which in turn causes dysfunction in |ater generations and Pagan
experienci ng: (1) sexual abuse; (2) possi bl e genetic
susceptibility to al cohol / subst ance abuse (3) par ent al
abuse/ negl ect |eading to school absences and suggesting a basis
for his later violence; (4) physical and enotional ause at the
hands of his nother; and (5) nost of the male role nodels in
Pagan's |life were crimnals. (IB 64-78). It is also Pagan's
conplaint that the court, State, and defense referred to the
wrong standard when discussing mtigation; i.e., crimnal
responsibility when it should have been noral culpability. (1B
49) .

Contrary to Pagan's allegations, Mal ni k conducted a
constitutionally professional penalty phase and nmade reasoned
choices based on that investigation in conformance wth

Strickland and its progeny. Pagan offers nothing but nere

di sagreenment with counsel's strategy and new doctors who, years

8 The exanpl es Pagan suggests should have been offered are: (a)
grandnmother’s long-term extramarital affair; (b) nother had
little contact with father or paternal famly; Pagan's father
(M guel Pagan) abandoned famly - never paid support; (c)
Mguel's mternal grandfather "lost his mnd'; (d) Pagan's
paternal grandfather was an alcoholic and "psychiatrically
di scharged” from mlitary; (e) paternal uncle had substance
abuse problem and was beaten to death. (IB 65-64).
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| ater, have cone up with nore favorable opinions. Such evidence
does not support the ineffectiveness claim The court's order
denying relief sets forth findings of fact supported by
conpetent, substantial evidence and conports with the |aw as set

forth in Strickl and. This Court should affirm

The standard of review for ineffectiveness clains follow ng
an evidentiary hearing is de novo, wth deference given the
court’s factual findings. “For ineffective assistance of counsel
clainms raised in postconviction proceedings, the appellate court
affords deference to findings of fact based on conpetent,
substantial evidence, and independently reviews deficiency and

prejudi ce as m xed questions of |law and fact.” Freenan v. State,

858 So.2d 319, 323 (Fla. 2003).

...we review the deficiency and prejudice prongs as
m xed questions of |aw and fact subject to a de novo

review standard but ... the trial court's factual
findings are to be given deference. So long as the
[trial court's] decisions are supported by conpetent,
substantial evidence, this Court wll not substitute
its judgnent for that of the trial court on questions
of fact and, likewise, on the credibility of the

wi t nesses and the weight to be given to the evidence.

Arbelaez v. State, 889 So.2d 25, 32 (Fla. 2005). See Reed v.

State, 875 So.2d 415 (Fla. 2004); Davis v. State, 875 So.2d 359,

365 (Fla. 2003); State v. Riechmann, 777 So.2d 342 (Fla. 2000);

Sins v. State, 754 So.2d 657, 670 (Fla. 2000).

To prevail on an ineffectiveness claim the defendant nust

prove (1) <counsel’s representation fell below an objective
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standard of reasonableness, and (2) but for the deficiency,
there is a reasonable probability the result of the proceeding

woul d have been different. Strickland, 466 U. S. 688-89.

First, the defendant nmust show that counsel's
performance was deficient. This requires show ng that
counsel nmde errors so serious that counsel was not
functioning as the "counsel"” guaranteed the defendant
by the Sixth Amendnent. Second, the defendant nust
show that the deficient performance prejudiced the
def ense. This requires showi ng that counsel's errors
were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unl ess a
def endant makes both showi ngs, it cannot be said that
the conviction or death sentence resulted from a
breakdown in the adversary process that renders the
result unreliable.

Valle v. State, 778 So.2d 960, 965 (Fla. 2001).°

® At all times, the defendant bears the burden of proving
counsel’s representation fell below an objective standard of
reasonabl eness, was not the result of a strategic decision, and
that actual, substantial prejudice resulted fromthe deficiency.
See Strickland; Ganble v. State, 877 S.2d 706, 711 (Fla. 2004).
In Davis, 875 So.2d at 365, this Court reiterated that the
deficiency prong of Strickland requires the defendant establish
counsel’s conduct was “outside the broad range of conpetent
performance under prevailing professional standards.” (citing
Kennedy v. State, 547 So.2d 912, 913 (Fla. 1989). Wth respect
to performance, “judicial scrutiny nust be highly deferential;”
“every effort” nust “be nade to elinmnate the distorting effects
of hindsight,” *“reconstruct the circunstances of counsel's
chal  enged conduct,” and “evaluate the conduct from counsel's
perspective at the tinme.” Strickland, 466 U S. at 689. 1In
assessing the claim the Court nust start from a “strong
presunption that counsel’s conduct falls within the w de range
of reasonabl e professional assistance.” Strickland, 466 U.S. at
688-89. The ability to create a nore favorable strategy years
| ater does not prove deficiency. See Patton v. State, 784 So.2d
380 (Fla. 2000); Cherry v. State, 659 So.2d 1069 (Fla. 1995).
“A court considering a claim of ineffectiveness of counsel need
not nake a specific ruling on the performance conponent of the
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Expoundi ng upon Strickland, the Suprenme Court cautioned in

Wggins v. Smth, 539 U S. 510, 533 (2003):

In finding that [the] investigation did not neet
Strickland' s performance standards, we enphasize that
Strickland does not require counsel to investigate
every conceivable line of mtigating evidence no
matter how unlikely the effort would be to assist the
def endant at sentencing. Nor does Strickland require
defense counsel to present mnitigating evidence at
sentencing in every case. Both conclusions would

interfere wth t he "“constitutionally pr ot ect ed
i ndependence of counsel " at t he heart of
Strickland.... W base our conclusion on the nmuch nore

limted principle that "strategic choices made after
| ess than conplete investigation are reasonable" only
to the extent that "reasonable professional judgnents
support the Ilimtations on investigation.™ ... A
decision not to investigate thus "nust be directly
assessed for reasonabl eness in all the circunstances."

Wggins, 539 U.S. at 533. FromWIllians v. Taylor, 529 U S. 362

(2000), it is clear the focus is on what efforts were undertaken
and why a strategy was chosen. I nvestigation (even non-
exhaustive, prelimnary) is not required for counsel reasonably
to decline to investigate a line of defense thoroughly. See

Strickland, 466 U S. at 690-91 (“[s]trategic choices made after

| ess than conplete investigation are reasonable precisely to the
extent the reasonable professional judgnments support the
limtations on investigation.”).

Pagan suggests Ring v. Arizona, 536 US. 584 (2002)

inplicates Florida capital sentencing and this case. (1B 33).

test when it is clear that the prejudice conponent is not
satisfied.” Maxwell v. Wainwight, 490 So.2d 927 (Fla. 1986).
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Al so, he presents nunerous cases where this Court has reversed
deat h sentences inposed over the jury's life recomendation. (IB
33-47). Contrary to his citations, this Court has rejected

challenges to capital sentencing based upon Ring. Parker v.

State, 904 So.2d 370, 383 (Fla. 2005); Porter v. Croshy, 840

So.2d 981, 986 (Fla. 2003); Brown v. Moore, 800 So.2d 223, 224-

25 (Fla. 2001). Moreover, this is not an override case on
direct appeal, instead, it is a collateral challenge to Pagan’s
penalty phase counsel’s performance. Hence, the two prong test

of deficiency and prejudice under Strickland controls.

Upon the evidentiary hearing, the court denied relief:

Def endant's dainms X and X 1°

19 |'n addressing these claims, the court stated in footnote 2:
Al t hough the Defendant separated Cains X and Xl in
his Mtion to Vacate, both clains are inextricably
intertwined as each raise identical or simlar issues
regarding the alleged failure of counsel to adequately
investigate mtigation evidence, and the alleged
failure of counsel and the Defendant's clinical and
forensic expert to provide nental health mtigation
under Ake v. Il ahona. In Caim X, the Defendant
reiterated the identical first eight paragraphs that
were set forth in Defendant's Claim X, and stated that
current counsel retained experts in the fields of
psychol ogy and neural psychol ogy, who found many nore
mtigating factors present. The Defendant concl uded
his claim in the sane manner as his conclusion in
Claim X. (Defendant's Motion at 40-41). However, an
exam nation of the caption of Claim Xi reveals that
the Defendant alleged that counsel failed to provide
necessary information to the nental health expert.
Nonet hel ess, t he Def endant did not pl ead what
informati on was necessary and this Court finds that
ClaimXi was legally insufficient as pled.

(PCR 4 651, footnote 2).
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The Defendant clainmed that his counsel was
ineffective by failing to provide a proper nental
health expert, and alleged that his expert, Dr. Martha
Jacobson's clinical and forensic testing and testinony
fell below the standard of care in the community. The
Def endant argued that although Dr. Jacobson's report
cont ai ned several indicators of organic brain damage,
this "syndr one" was never fully expl or ed.
Addi tionally, the Defendant <clained that Cynthia
Valera's testinony at the Spencer hearing allegedly
cont ai ned evi dence of psychol ogi cal dysfunction, which
was also not fully investigated. The Def endant
further argued that Dr. Jacobson failed to interview
the Defendant's fam |y nenbers, friends or associ ates,
whi ch woul d have been necessary for her to perform a
conplete mtigation examnation. (Defendant's Motion
at 31-32).

The Defendant <clainms that his penalty phase
counsel was also ineffective for his alleged failure
to conduct an investigation on mtigation, his alleged
failure to present mtigation evidence to the jury,
and then, later to the Court. The Defendant all eged
that there was no corroborating evidence regarding any
information received and relied upon by Dr. Jacobson.
Additionally, the Defendant suggested that the only
information available were school records, deposition
regarding the prior sexual assault case, the instant
case probable cause affidavit, and the doctor's
interview wth the Defendant. Furthernore, the
Def endant argued that on cross-exam nation, the State
elicited testinony from Dr. Jacobson that she did not
speak to the Defendant's childhood friend, any
teachers, or nenbers of his inmediate fam |y including
his nother or sister. Therefore, the Defendant
clainmed that he was prejudiced by the failure of both
Dr. Jacobson and his counsel, because there were nany
nmore mtigating factors which could have and should
have been presented to the jury. Thus, the Defendant
claimed that under the law, since the trial Court was
required to give (great wei ght to the jury's
recommendation, the absence of mtigation evidence
denonstrated that this Court's weighing process was
flawed, and the Defendant's jury voted for death "on
the slimmest of margins; by a vote of 7 to [5] one
vote away from a |ife recommendation.” (Defendant's
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Motion at 38-40).

.. The State responded that the trial record
est abl i shed t hat t he evi dence t hat Pagan is
referencing in his claimwas in fact discovered during
his trial counsel's investigation and devel oped before

the Court in the Spencer hearing. Therefore, the
State argued that this evidence would have been
cunul ati ve. (State's Post-Hearing Menorandum at 18).

The State argued, and this Court agrees, that
deficient performance on counsel's part has not been
shown. See Wggins v. Smth, 539 U S. 510 (2003).

The State further argued that, even if the
evidence that the Defendant referenced had been
presented, the evidence would not have changed the
outconme of the proceedings. The State pointed out,
and this Court agrees, that the Defendant has not
chal l enged the aggravating factors, which "standing
al one, would be sufficient to out-weigh the mtigating
ci rcunstances." (See, Sentencing Order p.12); see also

State's Post-Hearing Menorandum at 19). The State
argued, and this Court also agrees, that Penalty Phase
Counsel Mal ni k fulfilled hi s pr of essi ona

responsibility wunder Wggins, Ake and Strickland.
Mal ni k had a nultitude of experience as an Assistant
Publi c Defender, private crimnal defense counsel, and
tried six prior capital post-conviction cases. (See
State's Post-Hearing Menoranda; E.H vl p.53).

At the Evidentiary Hearing, testimony was
elicited from Malnik that denonstrated that: (1) he
conducted his own investigation by obtaining school
records and jail records; (2) he interviewed the
Def endant; (3) he interviewed the Defendant's famly
and friends; and (4) he consulted with Dr. Rich, Dr.
Jacobson and Dr. Rocque. (E.H vl pp 65, 72-78; v2
135- 40). Further, Malnik had discovered that the
Def endant was hospitalized for an appendect ony.
Mal ni k was also aware that the Defendant was hit in
the head as a child, but was not hospitalized and did
not | ose consci ousness. (E. H. vl pp. 81-90).
Addi tional ly, Malnik was in possession of t he
Def endant's prison records and the Public Defender's
files fromthe prior violent felony convictions. |d.

At the Evidentiary Hearing, Milnik testified as
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to why he did not present Dr. Jacobson before the
jury, and instead reserved her testinony for the
Spencer  hearing. He specifically explained the
probl ems he saw with using the Defendant's A D.D. as a
mtigator, "[t]he difficulty that I had with it as a
mtigator was that it didn't necessarily explain the

crime to a jury. It may explain the crinme to a
scientist, it my be a psychol ogist |ooking at it but
the perception of a jury could be to -- | wouldn't
necessarily square wth it." (EEH vl 100-05).

Further, Malnik later testified that:

The evidence that we had in terns of nental

health mtigation | would classify as
legitimte, but honestly not the strongest.

Wy do | say that? | did not have any
statutory nental health mtigators. |  had
obtai ned the services of a doctor who had a
reputation of being defense oriented. She
could not give nme any statutory nenta

health mtigators. Wiy she couldn't vyou
woul d have to ask her, but | suspect from

our conversations the reason being was that
M. pagan denied, and had every right to
deny, involvement in this case. So, when
"' m | ooking at what |1'm going to put across
| don't have any statutory nental health

mtigators. Wat | do have, | have A D.D.
whi ch could be a diagnosis and | agree with
you, | didn't have the school records, but I

didn't have the strongest indications that
he suffered fromA D.H D."

(E-H vl 113-16); (see also State's Post-Hearing
Menor andum pp. 25-59).

This Court finds that the Defendant has not shown that
any mtigating factors were |left undevel oped by Dr.
Jacobson from her alleged failure to personally
interview witnesses. The Defendant has al so not shown
that Dr. Jacobson's evaluation was erroneous, or that
a life sentence would have resulted had Dr. Jacobson
personally interviewed those w tnesses.

Further, the Defendant's presentation of new nental

health experts, wth different opinions about his
nment al health condition, and a new approach to
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presenting the Defendant's famly history to the jury,
does not show deficiency on behalf of the Defendant's

penal ty phase counsel. See, Jones v. State, 855 So.2d
611, 618 (Fla. 2003); Asay v. State, 769 So.2d 974
986 (Fla. 2000). For the foregoing reasons, the

Def endant has not shown that Ml nik's representation

was deficient, or that the alleged deficiency resulted

in any prejudice. Wods v. State, 531 So.2d 79, 82

(Fla. 1988). Additionally, this Court finds that

Mal ni k' s per f or mance I nvol ved reasonabl e tria

strategy given the facts with which he had to work and

t he Defendant's claimof innocence.

After reviewwng the Defendant's Mtion and the

testinmony elicited at the Evidentiary Hearing, this

Court finds that the Strickland prongs for deficiency

and/ or prejudice have not been net, and therefore, the

Defendant's Clains X and XI nust be DEN ED.

(PCR 4 651-54)

A review of the record evidence supports these findings and
| egal concl usi ons. Mal ni k did a proper, thorough investigation
under Wgggi ns, developed a strategy, and nmade reasoned deci sions
not to present Dr. Jacobson’'s testinony as well as Pagan’s
al | eged substance abuse problens before the jury.* Mich of the
evidence Pagan maintains was not discovered/ presented was in
fact gathered during counsel’s investigation and devel oped

before the jury and/or trial court in the Spencer hearing.

Deficient performance has not been shown and the evidence now

1 pagan’s postconviction expert, Dr. Cunningham agreed with

Mal ni k' s strategy. He offered that absent an Axis One nmjor
ment al disorder, a “battle of the experts” should be avoided.
In his opinion, what is inportant is Pagan’s history, not the
| abel s placed on his disorders such as anti-social personality
or borderline personality disorder. (PCR 19 1454-55, 1469).
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offered as mtigation does not establish prejudice. Had such
evi dence been devel oped and/or presented, the sentencing result
would not be different as the “new mtigation was either
cunul ative or nerely a different way of presenting the sane
information. The aggravation of (1) prior violent felony;? (2)
felony nurder; and (3) <cold, <calculated, and preneditated
(“CCP”) are unchallenged; nothing has been offered to change
trial court’s conclusion that “[e]very one of the aggravating
factors in this case, standing alone, would be sufficient to
out-weigh the mtigating circunstances.” (TR 6 1125). Mal ni k

fulfilled his professional responsibility under Wggins; Ake;

and Strickl and.

By the tinme of Pagan’s 1996 trial, Milnik had been

practicing about 14 vyears.!? He inherited Pagan’s case from

12 The prior violent felony aggravator was based on five prior
convictions: (1) two counts of aggravated battery with a deadly
weapon; (2) indecent assault; (3) attenpted nurder of Latasha
Jones and Lafayette Jones; (4) first-degree nurder of Freddie
Jones; (5) first-degree nmurder of Mchael Lynn. (TR 6 1115).

13 Since 1982, Malnik practiced crimnal |aw exclusively. He was
an Assistant Public Defender for seven years, with approxi mately

50 jury trials. For three years he was with Larry Davis, a
crimnal defense counsel, and between 1993 and 1999 he had his
own practice. During that tinme he did “two stints” with the

Capital Collateral Regional Counsel where he handl ed six capital
post convi cti on cases. Prior to or contenporaneous w th Pagan' s
case, Malnik handled seven first-degree nurder cases, two of
whi ch were guilt phase only, the others were penalty phase only.
Mal ni k did specialized training during his career. He took two
or three *“Life Over Death” semnars which focused on
representing nmurder defendants in the guilt and penalty phases.
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prior penalty phase counsel, M ckey Rocque, who had been on the
case for a year and had conpleted some investigation, including
obtaining a nental health expert, Dr. Rich. Although M. Rocque
had secured Dr. Rich, after Milnik had reviewed Dr. Rich's
evaluation with the doctor and M. Rocque, Ml nik obtained the
appoi ntnment of Dr. Jacobson for purposes of nental health and
mtigation. At the time of his July 1994 appointnment, Ml nik
was aware of the aggravators applicable to the case and had the
trial discovery. He did not use an investigator or mtigation
speci al i st. Rat her, Malnik conducted his own investigation by
obt ai ning school records, jail records, interview ng Pagan and
his famly/friends, and consulting with Dr. Rich, Dr. Jacobson,
and M. Rocque (PCR 17 1092-97, 1101-08; PCR 18 1165-69). \While
Mal nik did not have the actual hospital records, he had
di scovered that Pagan was in the hospital briefly for an
appendectony which was not significant. Further, he knew Pagan
had been hit in the head as a child, but was not hospitalized
and had not | ost consciousness. Mal ni k al so had Pagan’s prison
records and the Public Defender's files from the prior violent
fel ony convictions (PCR 17 1113-20).

Dr. Jacobson was appointed shortly before jury selection

because Mal ni k knew the trial would last two nonths and there

Alnost all of his continuing |legal education credits were in
crimnal law. (PCR 17 1083-86).

38



would be a significant break between the guilt and penalty
phases (about two-and-one-half nonths). Malnik disagreed he was
deficient for waiting to have Dr. Jacobson appointed, and
di sagreed with any inplication he waited too long to start.
I nstead, he recalled “there had been substantial investigation
into M. Pagan’s case before the case began as evidenced by [his
billing] records and the notes provided to [Capital Coll ateral
Counsel .]” Malnik had collected “a lot of information about M.
Pagan’s |ife before...we went to the psychologist” and this
information was passed onto Dr. Jacobson who conducted
neur opsychol ogi cal testing. (PCR 17 1121-25).

Mal ni k had a reasoned strategy for w thholding Dr. Jacobson
fromthe jury, but presenting her at the Spencer hearing as is
evident fromthe foll ow ng:

A My own views, and | have reasonabl e doubts about

this, really are irrelevant at this point but the

problem we had with the A D.D. was that the State's
theory was that M. Pagan was the calm one and that

the A D.D. as an explanation for this crinme was

totally inconsistent with the behavior of the person

that was convicted of this crine, that being sonebody

that was nethodi cal, cold and seem ngly not the hyper

one. The hyper one in this case was WIllie G aham

So to answer your question, the A D.D. was a problem

because it didn't explain the crine.

Q Did you discuss this problemw th Dr. Jacobson?

A Very much.
Q And as it related to the crime very nmuch so?
A Where it became the greatest problem w th ne was
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when | took Stock's deposition, that's where it becane
a problemthat the A D.D. was problematic in terns of
explaining the crinme. To really answer your question
nore would be this, if you had a crinme in which it
appeared that sonebody just flipped out and you coul d
show that they, that they had a history of psychosis,
that that disorder, whatever that psychotic disorder
would help explain the crine. This A .D.D. did not
help explain this crime and in a lot of ways it was
inconsistent with the crine.

A ...l was aware that literature would suggest that
A.D.D. could, could be -- people with that could be
nore prone to conmt crines. | knew that and | think

Jacobson explained it. The difficulty that I had wth
it as a mtigator was that it didn't necessarily
explain the crine to a jury. It may explain the crine
to a scientist, it may to a psychol ogist |ooking at it
but the perception of a jury could be to -- It
woul dn't necessarily square with it. | don't want to
go beyond your question...there was sone inherent
problens with it.

Q Okay. So, any value that the diagnosis of A D.D
on M. Pagan's entire life you thought was not as
inportant as to, as inportant as the damage it would
have caused because of the guilt verdict?

A. ... | believe that Dr. Jacobson's testinony as to
A.D.D. had value. In preparing for this hearing | read
where | was going to call her as a wtness in the
penalty phase that ... nmy opening nentioned calling a
psychol ogi st . Unfortunately, what | felt was after
taking Dr. Stock's deposition | felt, one, that | was

going to have difficulty proving A DD., that his
testinmony unfortunately for a lot of reasons was going
to be stronger and was going to -- one, | wasn't even
sure | was going to establish a diagnosis. Two, if |
could establish it the value of it was going to be
greatly diluted, that's conparing Stock's testinony to
Dr. Jacobson's testinony

Q kay. So, at the time that you were going
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through this process I'mtrying to decide whether or
not to put Dr. Jacobson on and testify about the
A.D.D., you did not have any of the information
contained in the school records'* that woul d have given
a strong indication of ADD or ADHD?

A |"ve got to take issue with your characterization
of the school records. The school records never
stated that he suffered from A D. HD The school
records suggested sonme behavi oral i ndi cations of
A.D.H D. but one of the things that Stock pointed out
in the Spencer hearing was that by the '70's in nost
school s people with A D.H D. were being classified, it
was being classified as a disability. So when |
ultimately had the school records there was never a
classification of M. Pagan suffering A D.HD., so I
have to take issue with the second part of your
st at enent . First, | probably didn't have them at the
time of the penalty phase. But two, ultimately when |
did have them the school records, they never
confirmed A D.HD., he was never classified as that.
That doesn't nmean that he didn't have it, but | didn't
have records indicating that he was being treated for
A.D.HD. in school.

A. ...but here's a problemthat | had, M. Cannon,
this was sonmething that LaPort does that was very
slick. When he questioned the, the friend of M.

Pagan, the friend from New York he asked him
specifically about sone of Al ex's behavi or al
characteristics in the fifth grade, was Al ex junmpy, he
was not paying attention. It turned out that Alex
appeared to be focused, according to this friend, so
that there wasn't even sone of the anecdotal evidence
to suggest that he had A. D. H. D.

A. Correct. | think he asked about his behavior and
basically -- so anecdotally from his friend, again, |

4 1n spite of his earlier confusion over the timing of receipt

of the school records, Malnik made it clear he had the school
records by February, 1997 before he nmade the decision on how
best to present Dr. Jacobson. (PCR 18 1165-70).
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realize that his friend is not the best historian but
there was contrary anecdot al evi dence that he
suggested that he suffered fromA D. H D

(PCR. 17 1130-1135).
Malnik reiterated regarding his decision to reserve Dr.

Jacobson for the Spencer hearing:

A. ... I"ve thought very long and hard about this
answer and | know how inportant this proceeding is to
M. Pagan and | wll tell you that | have vivid
recollection of | knew that if | did not put this

evidence on this would be very easy for another
attorney years down the road to second guess ne. And
at the tinme | contenplated putting this evidence on
because | thought that there's a probability that he's
going to get the death penalty, that this is a very
bad case factually, that there's aggravation, and I
truly at the tinme, and to this day, believe that |
made the right choice not putting her [Dr. Jacobson]

on and I'Il tell you really why. The evidence that we
had in ternms of nental health mtigation | would
classify as | egiti mate, but honestly  not t he
strongest. Wiy do | say that? | did not have any
statutory nental health mitigators. | had obtained the

services of a doctor who had a reputation of being
defense oriented. She could not give ne any statutory

mental health mtigators. Wy she couldn't you would
have to ask her, but | suspect from our conversations
the reason being was that M. Pagan denied

i nvolvenent in this case. So, when |I'm | ooking at
what |I'm going to put across | don't have statutory
mental health mitigators. ...l have A.D.D., which
could be a diagnosis and | agree with you, | didn't
have the school records,™ but | didn't have the

strongest indications that he suffered from A D. H D.,
| had no information that, that he did, that he ever
had been |abeled with that. I had a boarder-Iline
(sic) personality disorder, which to a jury, based on

1> The Spencer hearing transcript reveals Dr. Jacobson had the
records before testifying and used them to support the ADD
finding. (ROA 32 3672, 3687, 3694-95; PCR 18 1165-70).
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nmy experience, is not one of the nost appealing nental
health diagnosis that you could get. I rmuch would
have preferred a Bipolar or sone type of psychotic
di sorder. So | don't have the strongest infornmation

However, | woul d have put her on but for the fact that
on the other side | had Dr. Stock and | had his
evaluation. And in preparing for today, M. Cannon, |
did some gainsmanship (sic) in this case. | had her
report for a nonth. | waited until the last possible
mnute to file the notice of intent under 3.202. I

waited until about, to give the State only about 21
days because | knew | had relatively nental, weak
mental health mtigation and wunfortunately LaPort
noved under, under that rule, which was relatively new
at the tine, to get a doctor appointed. The doct or
that he got appointed was a doctor, unfortunately, |

was famliar with. Wen | say unfortunately, he was a
doctor who had been in a previous death penalty case

of mine. | knew his credentials were stronger than ny
witness. Wiy do | say that? | say that because this
doctor had worked in Ilike a state hospital in

M chi gan. He had very strong credentials. He had
credentials dealing with a | ot of experience in naking
anti -social personality diagnosis. | believed after
taking the deposition, which | took at his house,
literally, at the eleventh hour in this case, that he
was going to rebut, that he was going to rebut the
A.D.D., he was going to rebut the boarder-line (sic)
personality disorder. But the worse (sic) thing that
he was going to do was he was going to, and | believe
that the Court would allow him to, he was going to
make a diagnosis of anti-social personality disorder
whi ch based on everything that | had read in all of ny
experience, was the absolute worse (sic) |abel that we
could be traveling under. And unfortunately it was a,
it was a diagnosis that would fit the crine. The jury
made a determnation. So truly, M. Cannon, | weighed
everything and there are things that | questioned,
believe nme, this is the seven/five case, there's not a
month | don't think about M. Pagan, but this is not a
decision that | would take back.

A I was worried about Dr. Stock for two reasons. |
was worried that he was an expert who was going to
testify nore forcefully...to a jury had Dbetter
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credentials than ny doctor and I was worried about the
content of his testinony.

(PCR. 17 1130-113).

Had it not been for Dr. Stock, Mlnik would have presented
Dr. Jacobson to the jury. In Malnik’s opinion, Dr. Stock had
done a very effective job of showing that the borderline
personality disorder was an incorrect diagnosis. Mal ni k  was
concerned that Dr. Stock would testify before the jury about the
anti -social personality disorder which would put the defense in
the position of having to rebut that. (PCR 17 1146-48). In the
Spencer hearing, Dr. Jacobson did try to rebut the anti-social
personality diagnosis. (PCR 16 1149).

It was Mal ni k’ s position:

A ... [Dr. Jacobson’s] attack, because she, she

hel ped prepare ne for Stock's deposition, her attack

was basically to say that one of the precursors for

anti-social personality disorder is a showing of a

conduct di sorder. That was going to be the way that
we could have tried to rebut it.

A. ... but ny feeling with the information that I
had at the tine was, what I'mgoing to try to advance
is going to be negated and it is going to be negated
in a way that's going to put M. Pagan in the worse
(sic) possible light. So I may be winning technically
the battle of the experts, but I've got a jury that's
going to be thrown out of concept that they can hanmer
on and it is going to give M. LaPort the opportunity
to redo the crime with Dr. Stock, that's what |
antici pated happeni ng.

44



A No. [Dr. Jacobson] did not believe that there
was information to suggest conduct disorder and that
was what we tried to do in the Spencer hearing.

A. One of the things that, that came out in the
deposition of Dr. Stock, and | was present for the
interview, was that M. Pagan was talking to Dr. Stock
about his involvenrent in gangs and guns. That

information | anticipated would have cone out in the
penalty phase and woul d have been devastating because
whet her he was under fifteen, to match the conduct
di sorder or whether it was after fifteen as far as |
was concerned if the jury heard that, that he was
i nvol ved with gangs and guns, just mght as well kiss
hi s case goodbye.

A | think if a jury in this case would have heard
that information, that it would have been devastating
and that's why | didn't want Stock to take the witness
stand because there were things in that interview, and
candidly, there were things that Dr. Jacobson did. I
think that Dr. Jacobson |iked Alex a lot and she was
going to do everything that she could do to help his
case but Dr. Stock was not and if that information
woul d have come out, in ny experience in trying cases,
again, | don't claimto be God, God knows we all make
m stakes, but | didn't think that kind of information
would be helpful to the mtigation presentation,
especially when I'mtrying to tell the jury that Al ex
is a good kid and was just lead (sic) astray. For
them to hear things like that | thought would have
been devast ati ng.

A. No, ny strategy was to keep as nuch negative
information as | could from the jury. ... | didn't
want to give them additional negative information, |
didn't want to have a reputable psychol ogist conming in
here explaining M. Pagan's conduct in the way nost
negative to him

(PCR 17 1149-51).
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During the penalty phase before the jury, Mlnik presented
Pagan’s famly nmenbers, friends, a jail officer, and Pagan’s
prior penalty phase counsel.!® The record shows they discussed
Pagan’s famly history, his formative years growing up in the
Bronx without a father, but with |loving grandparents and sister.
Pagan’s father, M guel Pagan, abandoned his children born out of
wedl ock; he saw them infrequently. M guel Pagan struck Maria
Ri vera, Pagan’s nother, during the fight which precipitated his
abandoning the famly. He gave them no financial assistance.
Maria Rivera then took up residence in an apartnment near her
grandnother’s hone. (TT.30 3479, 3483-85, 3487-90, 3493, 3508,
3535, 3541, 3543-44, 3553-54, 3590-91).

The jury heard Maria R vera (“Maria”) permtted several
male crimnals/drug dealers (“Poppie Joe”, “Yogi”  (Frank
Sanhino), and “Samme”) to stay with her famly and have cocai ne
present. These nen influenced Pagan; he | ooked on “Poppie Joe”
as his father, and visited himin prison. “Yogi” treated Pagan
as a brother/son, and when Pagan was 14 or 15 years-old, Yogi
suggested Pagan enter the drug trade and run Yogi’' s business.

On occasion, Pagan went out wth Yogi. “Samm e” stayed wth

1 These witnesses were: Carnello Mranda (Pagan’s uncle),

Yol onda Esbro (her son and Pagan were friends); Anthony Penia
(friend since third grade); Sharon Livingston (BSO records
supervi sor-Pagan had no disciplinary reports); Miria Rivera
(nother); Provilencia Al asaya (great-grandnother); M ckey Rocque
(prior penalty phase counsel); and Evette Pagan (sister).
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Pagan’s famly. Sammie and Yogi were treated |ike uncles.
(TT. 30 3479, 3483-85, 3487-90, 3493, 3508, 3535, 3541, 3547-49
3552, 3559, 3562, 3565, 3568-69). Qher nen in Maria R vera's
life abused her in front of her children. (TT.30 3545-46, 3592).
The thrust of the penalty phase was that Pagan was a
normal, active, fun-loving child, who had a good relationship
with his mother, sister, extended family, and friends.!” He was
a good child, close to his grandfather, and helpful to his
famly, with aspirations of becom ng an FBI Agent and going to
| aw school . Pagan protected his younger sister, Evette. \Wen
he learned his friend in New York had broken his back, Pagan
returned from Florida and visited his friend daily for two
weeks. A devastating incident for Pagan vas the death of his
gr andf at her, whom he | oved. (TT. 30 3479, 3483-93, 3497-98,
3508- 14, 3518-20, 3522-26, 3535, 3557-58, 3570, 3579, 3591-93).
When just 18 years-old, Pagan was sent to prison for four
to five years. Upon his release, he becane intoxicated once.
(TT. 30 3572, 3575). Wil e incarcerated on the nurder charges,
he and his forner penalty phase counsel, M ckey Rocque, becane
friends. Pagan appeared concerned about Rocque’s marital

difficulties and fanily. (TT.30 3587-88).

17 Upon cross-exanination, classmate/friend, Anthony Penia, noted
Pagan paid attention to his teachers and listened in class.
Pagan appeared careful and organized; he was not distracted
easily, nor did he |ose things. He was not a discipline problem
but was soci abl e and controll ed his behavior. (TT.30 3529-30).
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Dr. Jacobson, additional famly nenbers, and a friend were
presented during the Spencer hearing.'® Dr. Jacobson!® expl ai ned
she spent 12 hours with Pagan doing testing and interviews. I n
addition, she reviewed his school records, depositions from the
| ndecent Assault case, and the probable cause affidavit fromthe
search warrant for this <case. She conferred wth Mlnik
regarding Pagan’s loss of his grandfather. (TT.32 3667, 3669,
3670- 72, 3694-95, 3702-03, 3712-14, 3734-35).

Dr. Jacobson found Pagan had a full scale 1Q of 107, but
had a Borderline Personality Disorder and an Attention Deficit
Di sorder (ADD); Pagan was inpul sive.?® School records supported
the ADD finding, a disorder for which Pagan was never treated.
There was no evidence of a psychosis in February, 1993. Dr .

Jacobson disagreed with the State’s expert regarding his finding

8 The defense presented: Dr. Jacobson, Doris Barbades (aunt),
M guel Pagan (father); and Cynthia Valera (friend).

19 'Sshe was a licensed clinical psychologist since 1989 (eight
years by time of trial), wth specialized training in
personality disorders, who had testified in eight to ten capital
cases for both the State and defense. (TT.32 3667-72).

20 Wth respect to ADD and the hyperactivity conponent, Dr.
Jacobson stated: “The borderline -- the early first five years
of life are critical in the developnment of the borderline
personal ity disorder. He woul d have had the presence o A D.D.
during that tine. C So the presence of A D.D. certainly
exacerbated the parental pattern for borderline personality
di sorder. | believe they kind of worked on each other, and it’s
hard to tease them apart because A D.D. was there from |
believe, the begining (sic) or certainly early enough on.
...You know, whether there was hyperactivity to what extent
there was hyperactivity can only guess from the school records
and Al ex’s description.” (TT.32 3701-02).
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of an Anti-social Personality D sorder. Dr. Jacobson expounded
upon the research involving crimes comritted by those w th ADD.
It was her opinion Pagan was devel opnentally and psychol ogically
immature and had a deprived childhood. (TT.32 3675, 3684-87,
3692, 3697-3701, 3717-34, 3737-56).

Also Dr. Jacobson noted Pagan’s famly history, including
abandonnent by his father, physical/enotional abuse by his
not her, suicide gestures, various injuries and broken arnms. She
reported Pagan had his first marijuana “joint” on his twelfth
bi rt hday, supplied by his “psychological father.” Pagan did not
have a normal chil dhood; there was deprivation and inconsistent
parenting - his nother was nean one nonent, and the next,
telling him he was the man of the house. H's role nodels were
socially inappropriate. (TT.32 3679-82, 3694-3700).

Doris Barbadas reported at the Spencer hearing that Pagan’'s
father had little to do with his son. Pagan was a funny, |oving
child, but exposed to crimnals and drug dealers by his nother.
These crimnals would stay in his hone and he idealized them
The children visited one of these nen, whom they considered
their father, while he was in prison. (TT.32 3760-64, 3772).

According to Mguel Pagan, he left for the Merchant Marines
before Pagan was a year old and did not stay with his famly
much after returning from duty. Yet, he spent time with his

children afterwards, had a good relationship with Pagan, and
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supported them financially. Later, due to problens with Maria
Rivera, M guel stopped seeing the famly, noved to Florida
wthout telling them and had no contact for three to four
years. One summer, Pagan spent tinme with his father. They
continue to visit now that Pagan is in jail. Pagan never had a
father figure. (TT.32 3779-82, 3785-91).

When Pagan was 23 years-old, he becane involved wth
Cynthia Valera and they co-habitated for three or four years.
In 1992, before they noved in together, Pagan was drinking
daily, nmaybe a bottle of rum every other day. Once he was so
drunk he nearly fell from the third story, and on another
occasion he ran after a train. Pagan had cut his arm and face
whi | e drunk and conpl ai ned nobody | oved him (TT.32 3797-3803).

During the evidentiary hearing, Pagan’s new clinical

neur opsychol ogist, Dr. Dee, noted that coments contained in
Pagan’s school records were consistent with a “history of
Attention Deficit D sorder.” (PCR 19 1327). He offered that
Pagan had a full scale 1Q of 120, but the nenory scale test
i ndi cated cerebral damage or nenory inpairnment and because it
was in the normal range, but the IQ was in the superior range.

This, Dr. Dee opined, mght inpact Pagan by neking it nore

difficult for himwth “new | earning” and that “inpaired nenory
functioning” will manifest itself as forgetfulness, i.e., my
forget where he is going, or “increased inpulsivity and
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irritability.” Yet, in response to the question how this
i mpai rment mght affect Pagan, Dr. Dee thought it would be
difficult to know how nenory inpairnent affected Pagan’s
behavi or during the crine, but attenpted to suggest the crines
were not sophisticated and were poorly carried out to suggest
i mpul sivity. (PCR 19 1317-22, 13267, 1338-45).

Detracting from Dr. Dee’s opinion is his belief that there

was inpulsivity in the crines because he did not see “any
particular reason these people needed to be killed.” He then
admtted “I don't know all of the details of the crinme, only
what |'ve read from the court, you know, files and people’s

comrents on it.” (PCR 19 1335). Dr. Dee admitted he did not
know that the trial evidence showed that Pagan had voiced his
intent to kill all in the home even before being dropped off at
the crine scene. Li kewi se, Dr. Dee did not know that before
entering the victins’ hone, the co-defendant had told Pagan not
to kill the children although he stated he was aware Pagan had
said, just before shooting the six-year-old boy, “Shortie, if
you live through this nake sure you go to school everyday so you
don’'t have to grow up to be like ne.” Dr. Dee's stated “I don't
know that [the crime facts] are relevant to the conclusion that
| nmake.” (PCR 19 1335-38). Clearly, this weak testinony does
not establish either deficient performance or prejudice arising

fromMlnik's representation as required by Strickl and.

51



Pagan’s second new nental health expert was Dr. Cunni nghant!
whose testinony was limted to what he believed the defense did
incorrectly. (PCR 19 1472). The essence of his testinobny was a
di sagreenment with counsel’s strategy. The doctor believed that
nore enphasis should have been placed on showi ng how Pagan
reached the point in his |Ilife to commt nurder. Dr .
Cunninghanis focus was on Pagan’s history and damaging
devel opnental experiences and suggested the factors he would
have offered were: (1) nulti-generational famly dysfunction;
(2) sexual abuse;?? (3) conmunity violence; (4) incarceration in
adult prison when vyoung; (5) no post-prison intervention
prograns; (6) chronic tension between parents; (7) incarceration
of father for drugs; (8) Pagan’s alcohol/drug abuse; and (9)
Attention Deficit Disorder. (PCR 19 1385-90).

A review of the above evidence establishes Ml nik conducted
a proper investigation under W ggins. He contacted famly and
friends, developed a history of Pagan’s background from these
witnesses, and did further investigation based upon their
reports. Mal ni k obtained information from Pagan’s schools, his
prior crimnal history, and noted he had had no hospitalizations

of any significance. Further, Mlnik reviewed the conpetency

2l Unlicensed in Florida, he was found an expert in forensic and
clinical psychology, but not Florida mtigation. (PCR 19 1472).
22 Dr. cunni ngham di d not know if Pagan discussed with his other
doctors the alleged sexual encounters he had with wonen, three
or nore years his senior. (PCR 19 1385-90).
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evaluation of Dr. Rich and obtained a nental health expert, Dr.
Jacobson, for mitigation and the penalty phase.?® Ml ni k provided
her with pertinent information he gathered and the doctor
considered this information along with Pagan’'s interview and
test result. Afterwards, Malnik discussed the evaluation wth
Dr. Jacobson and obtained her assistance in preparing for the
State’s nental health expert, Dr. Stock.

Mal ni k’s penalty phase representation was constitutionally

pr oper. In order to prove ineffectiveness in this area, there

2% Dr. Jacobson was appointed in October, 1996 sone five nonths
before the March, 1997 penalty phase. Pagan has failed to show

that Dr. Jacobson did not have all of the nmaterials and
i nformati on she needed to conduct a proper evaluation. In fact,
none of Pagan’s new experts have opined about any nental
di sorders not uncovered by Dr. Jacobson. Instead, Dr. Dee noted

there was nenory deficiency, but he could not tie it to the
crime and Dr. Cunni ngham woul d have preferred that Ml nik have
focused on Pagan’s historical devel opnent and that Dr. Jacobson
not have been presented to avoid a “battle of the experts.”
Such cunul ative evidence and/or disagreenent with strategy are
not sufficient to |abel counsel ineffective. It is well settled
counsel does not render ineffective assistance by not placing
before the jury cumulative evidence. Rutherford v. State, 727
So.2d 216, 225 (Fl a. 1998) (finding evidence offered at
postconvi ction hearing was cunulative to that presented during
penalty phase, thus, claim was denied properly); Van Poyck v.
State, 694 So.2d 686, 692-94 (Fla. 1997) (finding defendant
failed to prove ineffective assistance where Ilife-history
account argued for on postconviction was, in Jlarge part,
curmul ative); Wods v. State, 531 So.2d 79, 82 (Fla. 1988)
(reasoning “jury, however, heard about Wods' [psychol ogical]
problens, and the testinmony now advanced, while possibly nore
detailed than that presented at sentencing, is, essentially,
just curulative to the prior testinony. Mre is not necessarily
better.”); Card v. State, 497 So.2d 1169, 1176-77 (Fla. 1986)
(holding counsel cannot be deenmed ineffective for failure to
present cunul ati ve evi dence).
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needs to be an alnobst total abdication of counsel’s duty to

investigate mtigation. See Ronpilla v. Beard, 545 U S. 374

(2005) (finding ineffective assistance because counsel had court
records available to him showing additional mtigation |eads,
but failed to read files); Wggins, 123 S. C. at 2542 (finding
counsel ineffective where there was a conplete abandonnent of
representation, where counsel did not investigate or present
m tigation, but nerely accepted presentence report). Counsel is
not ineffective nerely because, years later, one can point to
sonething different or nore that could have been done. Chandl er

v. United States, 218 F.3d 1305, 1312-14 (11th C r. 2000).

Also, State v. Coney, 845 So.2d 120 (Fla. 2003) is

instructive because it shows what <constitutes ineffective
assi stance of penalty phase counsel, and thus, by contrast shows
Mal ni k rendered constitutionally conpetent assistance. In Coney,
counsel failed to obtain the assistance of a nental health
professional wuntil just days before the penalty phase began.
Further, the experts hired were confused about the purpose of
their evaluation, actually believing they were |[|ooking for
aggravators or mtigators, then eventually conducting a
conpetency exam nation, instead of one for mtigation. |1d. at
127. Her e, Mal ni k had reviewed/ assessed the conpetency
eval uati on conducted by Dr. Rich leading him prior to trial, to

obtain the appointnent of Dr. Jacobson for mtigation and nental
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heal th eval uati ons. Mal ni kK supplied his expert with supporting

background i nformation. Dr. Jacobson, unlike the doctors in
Coney, had conducted eight to ten capital penalty phase

eval uati ons before working on Pagan’s case. Also in Coney, the
postconviction nental health experts opined about “extensive
evidence of mtigating circunstances,” Id. at 127, yet here,
Pagan’s new doctors did not develop any mtigation not

substantially produced at trial or in the Spencer hearing.

Further, in Coney, this was penalty phase counsel’s first
capital case, and he found his client difficult to handle. In

contrast, this was Malnik’s seventh capital case in his 14 years
practicing crimnal |aw Al so, Ml nik and Pagan devel oped a
good relationship which facilitated good communication between
them as well as with famly nenbers and friends. O inport,
Coney refused to tal k about the penalty phase and death penalty
resulting in counsel not discussing these matters wth his
client. Coney, 845 So.2d at 129. Such was not the case wth
Pagan and Mal ni k. Wil e counsel for Coney knew of the prior
violent felonies, he did not discuss themwth counsel or review
the prior records. 1d. Here, Ml nik not only discussed the
prior violent felony cases with Pagan, but obtained the actua
Public Defender’s files, including all discovery.

O particular inport, the counsel in Coney did not secure a

mental health doctor for his client until after conviction, even
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t hough he was aware there would be only a tw week recess
between the guilt and penalty phases. Further, he supplied the
doctors with little or no background information and failed to
explain to the doctors the purpose of the eval uation. Mal ni Kk,
on the other hand, investigated the penalty phase before and
during the trial, obtained Dr. Jacobson’s appointnment before
trial, knew she was versed in capital mtigation cases, gave her
background i nformation, and any delay in her earlier appointnent
was with the know edge that there would be an approxi mte three
nmonth recess between guilt and penalty phases. Mor eover, Dr.
Jacobson’s eval uation occurred in January 1997, and Ml ni k used
some “gamesnmanship” in wthholding disclosure of this expert
until the last mnute, although the State secured its own expert
| ater. It also appeared inportant to this Court when review ng
Coney that the attorney did not understand the |aw regarding
mental health mtigating evidence. Again, in contrast, Malnik,
not only had conducted capital trials, but he had worked for the
Capital Collateral Regional Counsel in death penalty litigation,
and had attended at l|east two “Life Over Death” sem nars where
the focus was on capital litigation.

O her differences between Coney and the instant matter are
that Coney’'s counsel: (1) failed to present any nental health
testinmony; (2) “hastily obtained fragnmented testinony from

famly nmenbers and friends”; and (3) the new doctors opined
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about significant mtigation. Her e, Mal nik offered Dr.

Jacobson*® in the Spencer hearing to avoid damaging testinony

5

comng before the jury,?® such as an anti-social personality

24 As Mal nik explained in the evidentiary hearing, he decided not

to put Dr. Jacobson before the jury because the mtigation was
not the strongest, he did not have any statutory nental health
mtigation, and the States’ expert was prepared to |abel Pagan
as anti -social which is a devastating diagnosis to have the jury
learn. (PCR 17 1123-25, 1130-35, 1143-51). The best Mal nik had
by way of nental mtigation was the ADD diagnosis, which he
t hought woul d be better understood by the court, than the jury,

as it did not help explain, and in fact was inopposite to the
crime facts. Further, as feared by Malnik, Dr. Stock could have
di scussed his interview with Pagan which disclosed involvenent
in gangs and with guns. This would have been devastating in
Mal nik’s estimation, irrespective of the fact that Pagan was
older than fifteen at the tinme. For these reasons, Ml nik chose
not to put this information before the jury. This decision was
a deliberate, conscious, strategic choice, well thought out in
advance and after consideration of the State's evidence and
mental health expert, as evidence by the trial transcript where
Mal ni k di sclosed to the court, at the tinme of the penalty phase,

that Dr. Jacobson would not be called. This strategic decision
was confirnmed and adopted by Pagan. (TT.30 3532-33, 3580-81).

Such is the epitone of conpetent representation. “IClalling
some witnesses and not others is ‘the epitone of a strategic
decision.’” Chandler, 218 F.3d at 1314 n.14 (citation omtted).

2> The reference to age appears to be related to the age
conmponent in the anti-social personality disorder. Cearly,

Mal nik felt that allowng the jury to hear the |abel of anti-
social applied to Pagan would be very damagi ng, even though an
argunent could have been nade, and was nade to the court at the
Spencer hearing, that Pagan was not anti-social. The issue is
twofold, anti-social is a very bad |abel, but even if it could
be rebutted because Pagan was not involved with gangs and guns
before he was fifteen, clearly, those are destructive activities
for any teenager and young adult, especially one convicted of
mur der . Permtting the jury to hear such information, when a
nore positive picture is being drawmn by the defense, only harns
Pagan. The seven-to-five vote for death may have been due in
| arge part to Malnik’s strategy of w thholding Dr. Jacobson from
the jury. Mal ni k presented a person, who in spite of being
surrounded by drug deal er/crimnals and abandoned by his father,
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desi gnation®® as found by the State's expert, and had obtained a
reasonable and well supported history from famly nenbers and
friends well before the start of the penalty phase. Pagan’s new

doctors did not testify to any significant mitigation which had

was a loving, caring person who grieved for his grandfather,
conforted his seriously injured friend, and loved his famly.
Clearly, allowing the jury to hear about substance abuse
probl ens, involvenent in gangs, use of guns, and the finding by
a well respected psychol ogi st that Pagan was anti-social, would
do nothing to mtigate the cold, calculated and preneditated
murders, but instead would detract significantly from the
positive character Malnik tried to portray. Nei t her defi ci ency
nor prejudice of Strickland has been shown.

26 This Court has acknow edged that anti-social personality
disorder is "a trait nost jurors tend to |ook disfavorably
upon." Freenman v. State, 858 So.2d 319, 327 (Fla. 2003).
Wt hout question, shielding the jury from highly damagi ng nent al
health testinony is a valid, professional strategy. See Burger
v. Kenp, 483 U S. 638, 792 (1987)(finding counsel’s decision not
to present defendant or psychologist for fear of very negative
evidence on cross-examnation was reasonable); Darden .
Wai nwight, 477 U S. 168, 186 (1986)(sane); Henry v. State, 862
So.2d 679, 686 (Fla. 2003) (sane); Rutherford v. State, 727
So.2d 216, 223 (Fla. 1998) (sane); Haliburton v. Singletary, 691
So.2d 466, 471 (Fla. 1997) (sane); Bryan v. Dugger, 641 So.2d
61, 64 (Fla. 1994) (sane); Ferguson v. State, 593 So.2d 508, 510
(Fla. 1992); State v. Bolender, 503 So.2d 1247, 1250 (Fla. 1987)
(holding "[s]trategic decisions do not constitute ineffective
assistance if alternative courses of action have been considered

and rejected"). The Eleventh Circuit Court of Appeals |ikew se
recognizes that a decision to forego nental health evidence
through an expert s appropriate after investigation and

analysis of evidence. See Davis v. Singletary, 119 F 3d 1471,
1476 (11th Cr. 1997); Spaziano v. Singletary, 36 F. 3d 1028,
1039 (11th Gr. 1994); Gayson v. Thonpson, 257 F.3d 1194, 1227
(11th Cr. 2001); dock v. More, 195 F.3d 625, 638 (11th Cr.
1999); MIlIls v. Singletary, 63 F.3d 999, 1025 (11th Cr. 1995);
Marek v. Singletary, 62 F.3d 1295, 1300 (11th Gir. 1995);
Lanbrix v. Singletary, 72 F.3d 1500, 1504 (11th GCr. 1996);
Hendricks v. Calderon, 70 F.3d 1032 (9th Cir. 1995); Hance V.
Zant, 981 F.2d 1180, 1184 (1ith Gr. 1993); Card v. Dugger, 911
F.2d 1494, 1511 (11th G r. 1990).
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not

been uncovered by Malnik. He rendered profess

constitutional representation, by conducting a reaso

i nvestigation, from which he strategized not to cal

onal ,
nabl e

Dr.

Jacobson or place negative aspects of Pagan’s character before

t he

jury. Malnik's representation was constitutiona

Strickland. See, Coney, 845 So.2d at 127-133.

under

As reasoned in Henry v. State, 862 So.2d 679 (Fla. 2003):

W have stated that defense counsel's reasonable,
strategic decisions do not constitute ineffective
assistance if alternative courses have been consi dered
and rejected. State v. Bol ender, 503 So.2d 1247, 1250
(Fla. 1987). A reasonable, strategic decision is based
on infornmed judgnent. See Wggins v. Smith, 539 US.
510, =----, 123 S. . 2527, 2538, 156 L.Ed.2d 471
(2003) (finding counsel's decision "to abandon their
[mtigation] investigation at an unreasonable juncture
mafde] a fully informed decision with respect to

sentencing strategy 1inpossible"). Accordingly, we
determ ne not whether counsel should have presented
nment al health mtigation but whet her counsel's

deci sion not to present such evidence was a reasonably
inforned, professional judgnent. See id. at 2536

(where petitioner cl ai med counsel wer e
constitutionally i neffective for failing to
investigate and present mtigating evidence, stating
"our principal concern ... is not whether counsel

shoul d have presented a mtigation case"” but "whether
the investigation supporting counsel's decision not to
i nt roduce mtigating evi dence C was itself
reasonable. ™).

Henry, 862 So.2d at 685.

presented to the jury,

nor

Further, Pagan has not shown that had Dr. Jacobson

been

a life sentence woul d have been rendered,

has he shown that her psychol ogical exam nation was so

“grossly insufficient” and she “ignore[d] clear indications of
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either nental retardation or organic brain damage.” Absent such
evi dence, Pagan is not entitled to a new sentencing. State v.
Sireci, 502 So.2d 1221, 1224 (Fla. 1987). Had Dr. Jacobson been
offered, the jury would have |earned of Pagan’s anti-soci al
personality disorder and his involvenent in gangs and wth guns.
As Mal ni k noted, such would have been devastating to Pagan given
the cold, calculated, and preneditated manner this arnmed robbery
and nurder/attenpted nurder of a drug dealer’s famly was
acconpl i shed. The fact remains that the aggravation of: (1)
prior violent felony; (2) felony murder; and (3) CCP; renain.
Not hi ng underm nes these factors or the sentencing court’s
conclusion, after hearing both Drs. Jacobson and Stock, that
each aggravator al one outweighs the mtigation. (TR 6 1125).
Pagan also submts that Dr. Jacobson did not conduct a
conpetent evaluation because she did not interview his famly
and friends personally and Malnik did not turn over information
to her. (IB 8-59). However, contrary to Pagan’s allegations,
the record shows Mlnik interviewed famly/friends, and Dr.
Jacobson interviewed Pagan, conferred with Ml nik, and received
supporting background informati on about the case. Pagan has not
shown that mtigating factors were |eft wundeveloped by Dr.
Jacobson due to her failure to interview wtnesses personally.
More inportant, he has not shown that Dr. Jacobson’s eval uation

was erroneous or that a life sentence wuld have resulted had
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personal interviews been conducted. Sireci, 502 So.2d at 1224.
Simlarly, the constitutionality of penalty phase counsel’s
reasoned decisions is not underm ned, nerely because Pagan has
now found new nental health experts to opine about different
aspects of his nental condition and/or to offer a new approach

to presenting his famly history. See Jones v. State, 855 So.2d

611, 618 (Fla. 2003) (finding no ineffectiveness where new

doctors conflicted with original experts); Asay v. State, 769

So.2d 974, 986 (Fla. 2000) (opining “court correctly found that
trial counsel conducted a reasonable investigation into nental
health mtigation evidence, which is not rendered inconpetent
nmerely because the defendant has now secured the testinony o a

nore favorable nental health expert."); Elledge v. Dugger, 823

F.2d 1439, 1446 (11th Cir.) (sane), nodified on other grounds,

833 F.2d 250 (11th Cr. 1987).

Mor eover, the postconviction evidence was cumulative to
that presented at trial; the “new evidence and/or approach to
presenting mtigation would not have produced a life sentence
had such been given to the jury. Pagan has shown no prejudice
arising from Ml nik’s representation.

The “childhood deprivation” mitigator?” found by the

2’ The jury was advised of the dysfunction of Pagan’s inmediate
famly, abandonment by his father, and nother’s poor parenting
skills. At trial, Pagan offered that he was an abused child
based on incidents where his nother nay have been strict or gave
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sentencing court rests upon the sane evidence from which Dr.
Cunni ngham woul d have this Court find generational dysfunction
conmunity vi ol ence, and t ensi on bet ween par ent s. 28 See

Rut herford, 727 So.2d at 225 (finding postconviction evidence

was cunulative to that presented during penalty phase, thus,
cl ai m deni ed properly); Wods, 531 So.2d at 82 (reasoning “jury,

however, heard about Wods' [psychological] problens, and the

i nconsi stent direction. Al'l Dr. Cunni ngham suggested was that
addi tional history of dysfunction in Pagan’s extended famly and
in prior generations should have been produced. However, the
court found under the “catchall” statutory mtigator *“chil dhood
deprivation” based on the factors: (1) being raised in single
famly household with little contact with biological father; (2)
father-figure was convicted fel on whom Pagan visited in prison,
and other male role nodels were crimnals groom ng Pagan for
their drug business; and (3) Pagan w tnessed donestic violence

in his hone. Further, the evidence offered by Dr. Cunningham
was not significantly different than that presented by Dr.
Jacobson. Moreover, there were many famly and friends who

testified that Pagan was a happy, loving child who had the |ove
of his famly, especially his grandfather and uncle, Carnello
M randa. Counsel may not be faulted because the trial court had
rejected the defense evidence, and the new doctor has stressed
other areas of Pagan’s life while choosing to ignore the nore
favor abl e aspects.

28 The jury heard Pagan grew up in the Bronx and Spanish Harlem
in the presence of drug dealers and crimnals. Thi s evi dence
would be supported by the adm ssion of crimnals and drug
dealers into Pagan’s famly honme and their recruitnent of Pagan
into their drug trade. Al so, the fact Pagan’'s parents were
separated and donestic violence was w tnessed would support the
famly tension and community violence. Al of this is included
in “childhood deprivation.” Moreover, the jury was inforned
t hat there were threats made  agai nst Pagan’ s famly
necessitating one of Maria Pagan’s friends involved in crine to
hire an armed bodyguard who lived in the Pagan hone. (TT. 30
3565- 66) . Merely renam ng the sanme evidence does not create a
new mtigator or prove deficiency or prejudice under Strickland.
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testi nrony now advanced, while possibly nore detailed than that
presented at sentencing, is, essentially, just cunulative to the
prior testinony. Mre is not necessarily better.”).

The pith of Dr. Cunninghamis conplaint is that a nore
detailed, famly history should have been given to the jury. It
matters not how far back Pagan’s famly was dysfunctional; it
matters not that his ancestors experienced dysfunction in their
famlies; it matters not how his parents canme to create a
dysfunctional famly. The question is what Pagan experienced,
was he subjected to a dysfunctional famly, or as this Court
found “chil dhood deprivation.” Surely, if his ancestors cane
from dysfunctional honmes, yet were able to provide a functional,
loving environnment for him the famly ancestry would offer
nothing by way of mtigation. Unl ess Pagan’s environnent was
dysfunctional, his ancestry, would not speak to “any aspect of
[ Pagan’ s] character or record and any of the circunstances of
the offense that the defendant proffers as a basis for a

sentence |less than death.” See Lockett v. Ohio, 438 U. S. 586

(1975) (defining mtigation).

Here, Pagan received the equivalent of a mtigator terned
“dysfunctional famly” when the court found “chil dhood
deprivation” in mtigation based upon his broken hone, contact
with crimnals, inferior male role nodels. Moreover, the three

aggravators found in this case would outweigh any cunul ative or
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even any new evidence of dysfunction. See Tonpkins v. Dugger,

549 So.2d 1370, 1373 (Fla. 1989)(finding no prejudice in failure
to present additional evidence of abused chil dhood and substance
addi ction where evidence, even if admtted, would not have
affected outcone of penalty phase as it would have been
out wei ghed by three aggravators, including HAC and two prior
viol ent felony convictions).?°

Wth respect to the allegation of “sexual abuse” (PCR 19
1386), Pagan did not prove he told Malnik or Dr. Jacobson of
t hese events. Counsel is not ineffective because Pagan opted

not to disclose these alleged encounters. Squires v. State, 558

So.2d 401, 402-03 (Fla. 1990) (noting counsel’s decisions
circunscri bed by defendant’s adm ssions and evidence). Also, it

has not been shown that adding this mtigator would overcone the

29 pagan was al nbst 24 years-old when he committed the instant

crinmes. In Tonpkins v. Mdore, 193 F.3d 1327, 1337 (11th Cr
1999), the court stated: “Evidence of physical abuse while a
youth is adm ssible at sentencing, but Tonpkins was twenty-six
years old when he commtted this capital offense. W have
previously held that at |east where there are significant
aggravating circunstances and the petitioner was not young at
the tine of the capital offense, "evidence of a deprived and
abusive childhood is entitled to little, if any, mtigating
wei ght." Francis v. Dugger, 908 F.2d 696, 703 (11th G r. 1990)
(petitioner was thirty-one years old at the tinme of the capita

of fense); accord MIls v. Singletary, 63 F.3d 999, 1025 (11th
Gr. 1995) ("W note that evidence of MIIs’ chi | dhood
environment |ikely would have carried little weight in Iight of
the fact that MIls was twenty-six when he committed the
crinme."); Bolender v. Singletary, 16 F.3d 1547, 1561 (11th
Cir.1994) (sane holding where petitioner was twenty-seven years
old at the tinme of the capital offense).”
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three strong aggravators found here and would have resulted in a

life sentence as required for relief wunder Strickland. 3 The

sent enci ng j udge, consi deri ng t he post convi ction cl ai ns
i nvol ving sexual abuse, rejected relief. Pagan has not carried
his burden of proving this was erroneous on the facts or |aw.
Rel i ef was deni ed properly and shoul d be affirned.

Al so, the jury was aware that from the age of 19, Pagan an
adult, was incarcerated for felonies, aggravated battery with a
weapon and i ndecent assault. It is only reasonable to assune
that incarceration would be in an adult facility. Such factor,
if at all mtigating, was known to the jury. Whet her or not
there were post-incarceration progranms for Pagan, who was a

mul tiple-felon, does not satisfy the Strickland prejudice prong.

As noted above, each aggravator al one outweighed the nmitigation,

thus, there is no reasonable probability that noting the |ack of

a program for released felons would result in a life sentence.
While neither the court nor jury was told of M guel Pagan' s

drug addiction and related crines,® the jury was aware that male

3 prior violent felony and CCP aggravtors are weighty. See

Rivera v. State, 859 So.2d 495, 505 (Fla. 2003); Porter .
State, 788 So.2d 917, 925 (Fla. 2001).

ST As Mainik admitted: “Maybe, maybe Alex at the time was not
aware that his father had a crimnal history or had a substance

abuse problem but | do know that [Dr. Jacobson] had roughly
four to eight hours of clinical interviews with himso she could
better speak to what she knew. But | can say that | did not

know.” (PCR. 18 1179).
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role-nmodels in Pagan's |life were involved in drug usage and
trade. As such, whether his father was involved in drugs woul d
be cunul ative evidence. Further, the testinony was that Pagan
spent little time with Mguel, thus, dimnishing any mtigating
val ue. Vhether or not Pagan was aware of M guel’s drug abuse at
the time of the crinme, and whether it oould be considered new

evidence would not satisfy Strickland. Clearly, if Pagan did

not inform his attorney of this fact or did not know of his

father’s activities, no deficiency or mtigating value can be

shown. Simlarly, if Pagan wre aware, but had little to no
contact with his father, which has been the defense thene, i.e.,
abandonnment by father, then there wuld be little to no

mtigating value and again neither deficiency nor prejudice

under Strickland. None of the above scenarios warrant relief.

As far as Pagan’s own drug/alcohol abuse, Mlnik was
attenpting to show Pagan in a favorable |light and did not want

to give the jury nore negative information.*® Such was the basis

32 Malnik’s stated reason for not bringing out much information
about Pagan’ s drug/al cohol usage was:
Well, the picture that | was trying to paint of Alex,
| don't think it was a, a distorted picture, you
enphasi ze certain things, was, was positive, was

positive attributes about him The fact that he
really had a lot, had a lot and has a lot of good in
hi m I wasn't trying to elicit negative type of
t hi ngs. | was really trying to humani ze him to nake
them feel that this is sonebody that doesn't deserve
to die. Because one of the things that | did in the
closing, I"'msure | did this in the voir dire, it was
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for not presenting Cynthia Valera before the jury. Clearly,
Mal ni k made a strategic decision not to press this information
before the jury. This decision was nade upon investigation of
Pagan’ s al cohol /drug use, with the conscious, reasoned strategy
in mnd to put Pagan in the npst favorable light for the jury.?33

Such is professional representation. See QCcchicone, 768 So.2d at

1048 (hol di ng strategic deci si ons do not anmount to
ineffectiveness “if alternative courses have been consi dered and
rejected and counsel's decision was reasonable under the rorns
of professional conduct").

The final mtigation area offered by Pagan is the ADD
finding. This disorder was found by Dr. Jacobson and presented
during the Spencer hearing. As a result, the sentencing court
found ADD to be mtigation, therefore, making its presentation

in this case cunulative evidence, unsupportive of t he

kind of a set-up, was to really argue that the death
penalty should be reserved for the worst of the worst
and unfortunately this is probably one of the worst
kind of crines. But ny argunent was that he was far
from the worse (sic) person. So, | wasn't, | wasn't
going to elicit negative things about him in the
penalty phase because that would have been sonewhat
i nconsistent with that strategy.
(PCR 18 1235-36).
33 Moreover, the defense was that Pagan did not comit these
murders, thus, his drug or alcohol abuse would have little
i npact, especially where there was no testinony the crinmes were
commtted wunder the influence of either substance. Not
presenting this evidence could not be considered deficient nor
prejudicial in light of the strong aggravati on present.
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i neffectiveness claim To the extent Pagan argues the ADD
shoul d have been presented to the jury, the State has outlined
above Malnik’s strategy in this area, nanely, why Dr. Jacobson,
wi th arguably weak non-statutory nental mtigation was reserved
for the Spencer hearing to preclude the State from presenting
Dr. Stock to the jury with his finding that Pagan had an anti-
social personality disorder, was involved in a gang, and wth
guns. The State reincorporates that analysis here. The

Strickland standard for i neffective assistance has not been net.

This Court should affirmthe denial of postconviction relief.
| SSUE I 11

COUNSEL RENDERED  EFFECTI VE  ASSI STANCE  REGARDI NG
CHALLENG NG PAGAN' S PRI OR | NDECENT ASSAULT CONVI CTI ON.

In Claim Xl Il of his postconviction notion, and again here,
Pagan asserts Ml nik rendered ineffective assistance because he
failed to investigate or present evidence to rebut an indecent
assault conviction used to support of the prior violent felony
aggr avat or. Pagan clains Philip Howard and Evette Pagan could
have been called as well as presenting testinony of Pagan's

al | eged sexual abuse by ol der wonen.3* (1B 86-89). According to

34 pagan did not testify at the evidentiary hearing, thus, as

noted in answer to Issue Il, he has failed to prove that he told
Malnik or Dr. Jacobson of the alleged sexual abuse he
experienced at the hands of ol der wonen. Counsel cannot be

faulted when his client wthholds evidence. See Squires, 558
So.2d at 402-03 (noting counsel’s decisions circunscribed by
defendant’s admi ssions and evidence). Di sagreeing wth
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Mal ni k, he investigated the indecent assault case involving the
victim Linda Berry (“Berry”), in fact he had the Public
Defender’s file on the mtter, read all the wtnesses
testinonies and/or statements, and discussed the matter wth
Pagan. Upon the evidentiary hearing record, the court correctly
rejected the claim based on the finding Mlnik had investigated
this matter, and made reasoned strategic decisions. The factua
findings are supported by the evidence and the |aw was applied
appropriately. The denial of relief should be affirned.?3®
In denying relief, the trial judge reasoned:

The Defendant clained his counsel was ineffective
because he failed to call mtigation Wwtnesses
regarding the facts of +the prior violent felony
aggravator, in violation of the United States and
Florida Constitutions. (Defendant's notion at 43-
45) . ...

The Def endant argued that his counsel was
ineffective for failing to call Phillip Howard to
testify about the indecent assault conviction in order
to mtigate the prior violent felony aggravator.
(Defendant's Mdtion at 43-44). During the evidentiary

hearing, Ml nik explained how the presentation of
Howard as a wtness wuld not have been to the

counsel's strategy to keep the indecent assault testinony to a
mninmum and opting in hindsight, to suggest Pagan's alleged
sexual abuse should be explored to explain the indecent assault
does not establish ineffective assistance. See Stewart v. State,
801 So.2d 59, 65 (Fla. 2001) (finding "[c]lains expressing nere
di sagreenent with trial counsel's strategy are insufficient.")

3° The standard of review for ineffectiveness clains follow ng an
evidentiary hearing is de novo, with deference given the factual
findings. Freenman, 858 So.2d at 323. The State reincorporates
the general discussion of the law governing ineffectiveness
clainms provided in Issue Il, supra.
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Def endant's advantage, as Malnik did not want to
hi ghlight the incident and make it the focus of the
case. (EEH v.2 130-31, 189-94). Further, the
testinmony at the evidentiary hearing established that
Mal ni k i nvesti gat ed t he pri or vi ol ent f el ony
convi ction, took steps conducive to presenting
favorable evidence and to |imt as many of the
negative aspects and effects of this case. This Court
finds that counsel's performance was not deficient,
was a reasonable strategic decision, and therefore,
does not neet the requirements of Strickland. See
St ewar t V. St at e, 801 So.2d 59 (Fla. 2001) .

Therefore, this Court finds that the Defendant's O aim
X1l 1s DEN ED.
(PCR. 4 655-56).

The record reflects Mlnik® had the original defense
counsel’s file® and gathered from it the nobst favorable data
VWi le he agreed it m ght have been helpful to offer a witness to
i npeach Berry, he noted such would create a problem he wanted to
avoid, nanely, allowi ng the indecent assault to becone a feature
of the trial. (PCR 17 116). Al so, absent Berry stating she

woul d have recanted conpletely, WMlnik did not believe having

Pagan’s sister or friend testify about hearsay matters®® (neither

3% Malnik offered insight into his strategy considerations
stating: "The problemthat |I felt that | had, and I think if you
see what | did throughout this whole thing was | didn't want to
make that incident the focus of, of the case. | didn't want to
highlight the incident;” and absent Berry recanting, Mlnik
could not <claim Pagan was innocent given the certified
conviction. (PCR 17 1160-61).

3" Malnik had the prior violent felony files from the Public
Def ender which showed Pagan was on probation at the tinme of the
i ndecent assault for which he pled guilty and received a nuch
| ower than guidelines sentence. (PCR 18 1219-1224).

38 The core of Howard's testinmony related to the indecent assault
was hearsay as he was not present at the tinme of the incident.
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havi ng been present for the assault) would under cut Pagan's
confession and guilty plea. Further, while Howard and Evette
could have testified, they faced credibility challenges given
Evette was a loving sister, and Howard was a friend. Al though
Mal nik did not talk to these w tnesses about their statenents,
he read the files. He did not attenpt to mtigate the indecent

assault because the only eye-witnesses were Pagan and Berry.

Howard, 15 vyears-old at the tinme of the indecent assault,
testified that at that tinme, 13 year-old Berry had a crush on
Pagan and wanted to date him (PCR 18 1270-75, 1280). V\hen
Berry found out Pagan was dati ng sonmeone, she said she woul d get
even with him (PCR 18 1273). On the day they went to a M am
fair, Pagan was unable to go because of his house arrest and

Berry was going to go with other friends. Upon their return,
Berry’'s brother Mark becanme upset after talking to his sister
noting that Pagan had kissed her. It was not until a few days

| ater that Howard | earned Pagan was being charged. (PCR 18 1274-
76). From Chris Sanders (double hearsay), Howard |earned Berry
had told Sanders she had gone to Pagan’s honme where they had
started kissing, then it stopped after she said “no.” Howard
admtted that on April 7, 1988 he had given a statement to an
i nvestigator regarding the March 13, 1988 incident wherein he
reported Berry' s comrent she would get back at Pagan which he
perceived as a joke by a little girl. He noted that he had seen
Berry the day after the incident and she was upset and crying.
(PCR 18 1279-51). This evidence is not the sort which would
undermne/mtigate the prior violent felony aggravator. It
woul d, however, have allowed the State to show that Howard did
not believe Berry’'s “threat” and that she was, in fact upset and
crying after the incident, not gleeful wth sweet revenge. The
i nference could have been drawn by the State that such were not
the actions of a 13 year-old child who had gotten her revenge,
but those of one who had been assaulted. Furthernore, it would
have nerely prol onged and nmade a feature of the fact Pagan, a 19
year -ol d man under house arrest, conmtted a sex act upon the 13
year-old sister of a friend. Mal ni k had successfully inforned
the jury of the consensual aspects of the sexual conduct w thout
bel aboring the point further or allowng the State to put on the
nor e damaegi ng testinony Ml ni k feared.
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VWil e others could have shed sone |ight on what happened before
or after the incident, it was basically a “he say she say

"3  In Malnik's estimation, calling Howard woul d not

si tuation.
have been to Pagan's advantage, and in any case, the State had
the certified copy of the conviction/guilty plea. (PCR 17 1159-

62). See Strickland, 466 U S. 690-91 (opining “[s]trategic

choices made after Jless than conplete investigation are
reasonable precisely to the extent the reasonable professional
j udgnents support the limtations on investigation.”).

Further, Malnik successfully put before the jury Pagan's
entire statement regarding the indecent assault which could be
read as exculpatory in that Pagan was claimng a consensua
encounter even though he admtted to intercourse. Ml nik feared
chal l enging the indecent assault too aggressively because such
woul d open a Pandora's box to allow the State to bring out
damaging facts of the crime itself and point out Pagan pled
guilty. The "strategy was to |limt this as nuch as possible,
[the prosecutor's] obviously was to inflame" - to show Berry

was a virgin. (PCR 18 1219-24).

3% Malnik explained "Wiat it neant was that there were no

W tnesses to this...other than M. Pagan and, and Ms. Berry. $So
in and of itself there's certainly sone reasonable doubts and
the unfortunate thing for M. Pagan was, |'m sure when this case
came up he was | ooking at a probation violation. So it seened
to nme like it was a defensible case that unfortunately...from
reading the P.D. file, that he probably had to plead guilty to."
(PCR 18 1219-1224).
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As the court found, Ml nik investigated the prior violent
felony conviction, took steps to present evidence favorable to
Pagan, limted the nore negative aspects of the case, with the
under standi ng that presenting additional information would allow
the prosecution to delve into the matter further and present
Pagan as one who pled guilty to the charge. Mal ni k did not
hi ghlight the conviction, but rebutted it by showing Pagan' s
somewhat excul patory police statement, while keeping the jury
from knowng the victim was a virgin and that Pagan had pled
guilty. (PCR 17 1158). Counsel 's strategy and actions were not
defi ci ent; he investigated the mtter and nmade reasoned
strategic decisions there from Pagan’ s present disagreenent
with Malnik’'s strategy does not establish the representation
fell below the professional norm Stewart, 801 So.2d at 65
(finding disagreenent with prior strategy insufficient);
Occhi cone, 768 So.2d at 1048; Chandler, 218 F.3d at 1312-14
(finding claim neritless sinply because one can point to
sonmething different or nore that coul d have been done).

Even if the indecent assault could have been mtigated or
excluded, the prior violent felony aggravator remained proven by

four other convictions.?® Hence, the result of the sentencing

40 (1) two counts aggravated battery with deadly weapon; (2)
attenpted nurder of Latasha and Lafayette Jones; (3) nurder of
Freddi e Jones; and (4) murder of M chael Lynn. (TR 6 1115).
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would not have been different. Pagan has offered nothing to
underm ne those convictions. The Relief was denied correctly.
| SSUE | V

THE COURT CORRECTLY DENI ED THE BRADY CLAI M RELATED TO
KEI TH JACKSON S PLEA I N AN UNRELATED CASE (rest at ed)

Pagan asserts it was error to deny relief on his Brady
claim (Claim | bel ow. Contrary to this, the record supports
the ruling and refutes conpletely the claim that Jackson’ s Dade
County plea deal was suppressed. Relief nust be denied.*

In summarily denying relief, the court concl uded:

As the State has correctly asserted, since the
evi denced was not suppressed, the Defendant did not
establish a Brady violation. (State's Response at 16-
17). This Court also finds that the claimis legally
insufficient* because the Defendant failed to plead
what "favorable evidence" was allegedly w thheld. The
record reflects that references to Keith Jackson's
Dade County case can be found throughout the pre-tria
records, including Novenber 10, 1993 Defense Mtion to
Set Bond (Appendix to State's Response, Ex. 11 Y 14-
20); April 15, 1994 Defense Mtion to Suppress
Physi cal Evidence (Appendix to State's Response, Ex.

41 A summary denial of relief will be affirnmed where the | aw and
conpetent, substantial evidence support the findings. Diaz v.
Dugger, 719 So.2d 865, 868 (Fla. 1998). “To uphold the tria

court's summary denial of clains raised in a 3.850 notion, the
claims nmust be either facially invalid or conclusively refuted
by the record. Further, where no evidentiary hearing is held
bel ow, we nust accept the defendant's factual allegations to the
extent they are not refuted by the record.” Lucas v. State, 841
So.2d 380, 388 (Fla. 2003) (citation omtted). See State v.
Coney, 845 So.2d 120, 134-35 (Fla. 2003).

This claim was insufficiently pled because Pagan failed to
pl ead what favorable evidence was withheld. Wile he conplained
that the plea terms were withheld, he failed to state he was
unaware of Jackson’'s Dade case or the terns. He did not offer
that the plea was excul patory or how he was prejudiced.
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12 Y 5-8, 10, 35); Septenber 16, 1994 Defense Motion
in Limne to Admt Evidence Under Florida Statute
90.404(2) (Appendix to State's Response, Ex. 12 at 2);
Cctober 13, 1994 Defense Mdtion in Limne to Introduce
"WIIlians Rul e" Evi dence (Appendi x to State's
response, Ex. 14 91 3-5); January 17, 1995 Defense
Notice of Reciprocal D scovery Subm ssion (Appendix to
State's Response, Ex. 15; May 22, 1995 State's
Suppl emental Di scovery (Appendix to State's Response,
Ex. 16); Novenber 12, 1996 Defense Mdtion in Limne to
Cross-Examine State Wtness (Appendix to State's
Response, Ex. 17 9913, 5, 7-10); Decenber 3, 1993

Arthur Hearing transcript - deposition of Keith
Jackson submitted (T. 259, 292-93); April 29, 1994
Suppression Hearing - testinony of Detective Peluso

linking Jackson and WIllie Gaham to Dade case (T.
577, 590, 626, 632, 634); My 22, 1996 State's
Suppl emental Discovery Notice (Appendix to State's
Response, Ex. 16) ; and the Novenber 11, 1996
di scussion on the Dade case. (T. 1396-1404).

Furthernore, this Court finds that the Dade

County charges were discussed during the opening

statenments and during Jackson's testinobny on Cross-

exam nation. (T. 1471-72, 3116, 3132-32, 2137, 3139,

3163). Therefore, the Defendant's Claim | is DEN ED

See Thonmpkins v. State, 872 So.2d 230, 239 (Fla.

2003). This Court adopts the State's Response

relating to this claim a copy of which is attached

hereto as Exhibit A (See State's Response at 16-18).

(PCR 4 642-43).

As noted in Way, 760 So.2d at 911, evidence is not
suppressed where it is available equally to the defense and
State or where the defense was aware of the evidence and coul d
have obtained it. Such is the case here. The record is replete

with evidence the defense knew of Jackson's Dade case and plea
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as it used the evidence to argue nmotions,* cross-exani ned

4

Jackson on the matter,* and argue the matter before the jury®.

43 Defense counsel, Dennis Colleran admtted during the Cctober
13, 1994 Reverse WIllians Rule hearing that he traveled to Dade
County and “rummaged through” the Jackson file and copied sone
deposition taken in that case. (State's Appendix Ex. 10 at 12,
17 - Motion to supplenent the record pending). Also, in the
hearing, counsel relied upon depositions given by Detective
Pel uso and Wanda Jackson, Jackson’s wi fe, who discussed the Dade
case. See also (1) 11/10/93 - Defense Mdition to Set Bond (Ex.
11 M914-20); (2) 4/15/94 - Defense Mdtion to Suppress Physical
Evi dence (Ex. 12 15-8, 10, 35); (3) 9/16/94 - Defense Mtion in
Limne to Admt Evidence Under Fal.Stat. 90.404(2) (Ex. 13 at
2); (4) 10/13/94 - Defense Mtion in Limne to Introduce
“Wlliams Rule” Evidence (Ex. 14 Y 3-5); (5) 1/17/95 - Defense
Noti ce of Reciprocal Discovery Subm ssion (Ex. 15); (6) 5/22/95
- State’'s Supplenental Discovery which provided "1. Regarding

Keith L. Jackson - please be advised that he was rearrested on
t he Dade County-Arned Robbery and Attenpted Murder charge which
also involved WIlie G aham and David Bonelli. The Dade County

State Attorney’s Ofice advises that M. Jackson entered a plea
to the charges and agreed to cooperate with them if necessary.
M. Jackson according to their agreenent nmay be sentenced wi thin
a range from five (5) years probation to ten (10) years in
prison within the discretion of the presiding Judge, Victoria
Platzer." (Ex. 16); (7) 11/12/96 - Defense Mtion in Limne to
Cross-Exam ne State Wtness (Ex. 17 1113, 5, 7-10); (8) 12/3/93

- Arthur Hearing transcript - Depositions of Keith Jackson
submtted (TT.1 259, 292-93); and (9) 4/29/94 - Suppression
Hearing - Testinony of Detective Peluso |inking Jackson and

Wllie Gaham to Dade case (Exhibits 11 - 17 in the State's
Appendi x to its Response pending supplenentation of the record
and TT.1 259, 292-93, 577, 590, 626, 632, 634). On Novenber 11,
1996, just prior to opening statenents, the parties discussed
the ternms of the recent plea agreenent and argued whether there
had been a decision in the Dade case. (TT.13 1396- 1404).

44 \When Jackson was cross-examned by the defense, the Dade
attenpted nurder was discussed, including the fact Jackson was
arrested wwth Gaham had spent eight nonths in jail before the
charges were dropped, and followng the nurders in this case,
t he Dade charges were resurrected. (TT.26 3116, 3131-39, 3163).
“> I'n the defense opening, counsel referenced the Dade case where
Graham and Jackson shot a drug dealer, and later “charges are
still pending against” Jackson. (TT.13 1471-72, 1476).

76



In fact, Pagan admitted in his postconviction notion that the
"state did notice the defense of this deal through suppl enental
di scovery." Hs only conplaint there was the State "did not
give the full extent of the deal."” (PCR 1 149 10).

Bel ow, Pagan claimed Jackson's plea, notes (as yet
unidentified) on his performance, and violations noted, but not
filed, were suppressed. However, given the vast anount of
i nformati on Pagan had on Jackson's case and plea agreenent, he
has not established suppression of evidence. In fact, defense
counsel admtted |ooking through Jackson's Dade file previously,
thus, wth due diligence, Pagan <could have obtained the
docunentation he desired directly from the source, i.e., Dade
County and | aw enforcenent contact, Detective Starkey as counsel
had "rummaged through” the Dade case file at |east once before
(State's Appendix, Ex. 10 at 12, 17 notion to supplenent record
pendi ng) and had obtained Detective Starkey’'s deposition, thus,
could have contacted the officer directly to investigate any
al l eged plea agreenent violations. Based on this, there was no

suppression as defined by Brady. See Tonpkins v. State, 872

So.2d 230, 239 (Fla. 2003) (rejecting Brady claim as counsel
knew of report); Way, 760 So.2d at 911 (requiring proof
def endant did not have and could not have found evidence wth
use of due diligence before violation would be found).

No prejudice has been shown as Pagan’s counsel brought out
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the fact Jackson was charged with an attenpted hom cide in Dade.
Any other information could have been gleaned fromthe file to
show Jackson as not credi ble would not have changed the outcone
of the trial as other testinony |inked Pagan to the January
burglary and February hom cides including Quezada s account,
Pagan’s adm ssions, and the Jones’ jewelry found in Pagan’s
apartment. Pagan, 830 So.2d at 803-04. There is no reasonable
probability of a different result had additional evidence of

Jackson’s plea or performance been disclosed. Reed v. State, 875

So. 2d 415, 430-31 (Fla. 2004); Guzman v. State, 868 So.2d 498,

507-08 (Fla. 2003) (rejecting Brady claim as counsel inpeached
Wi tness thus, disclosure of paynment of reward to wi tness would
not have resulted in different outcone).
| SSUE V
RELI EF WAS DENIED PROPERLY ON PAGAN S CLAIM OF A
GGE1IO VIOLATI ON ARl SI NG FROM KEITH JACKSON S
TESTI MONY ABOUT HI S DADE CHARGES (restated).

Pagan submits Claimll of his notion was sufficiently pled,

thus, it was error to sumarily deny his Gglio v. US., 405

U S 150 (1972) claimrelated to the State's failure to correct
Jackson's testinony regarding the Dade charges/deal and for not
investigating the full extent of the plea deal. (IB 91-92). The
court found in the alternative; Pagan did not plead the case

sufficiently because he did not plead each prong of Gglio, and
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the record established Jackson's deal was discussed at trial.*®
This Court should affirm?’

To establish a Gglio claim it nust be shown
that (1) the testinmony given was false; (2) the
prosecutor knew the testinmony was false; and (3) the
statement was material. Suggs v. State, 923 So.2d 419,
426 (Fla. 2005). The third elenment of Gglio differs
from the prejudice or materiality prong of Brady in
that “once a defendant has established that the
prosecutor knowingly presented false testinony at
trial, the State bears the burden to show that the
fal se evidence was not material.” GQuzman, 868 So.2d at
507. This requires the State to prove that the
presentation of false testinony was “harnl ess beyond a
reasonabl e doubt,” id. at 506, or in other words, that
“there is no reasonable possibility that the error
contributed to the conviction.” State v. DiGuilio, 491
So.2d 1129, 1138 (Fla. 1986), cited in GQGuzman V.
State, No. SC04-2016, 941 So.2d 1045, 1050 (Fla. Jun
29, 2006). When review ng these clains on appeal, we
apply a mxed standard of review, deferring to the
trial court's findings of fact but determ ning de novo
whet her the facts are sufficient to establish the
el enents required in each claim. ..

Ponticelli v. State, 941 So.2d 1073, 1088 (Fla. 2006).

As he did below, Pagan points to only the discrepancy

“® Inrejecting Pagan’s Gglio claim the court stated:

In his Mtion, the Defendant argued that Keith Jackson’s
charges were reinstated before 1996, but the State msled this
Court, the jury and counsel because the State did not want the
defense to learn of the charges or Jackson’s deal with the State

(Defendant’s Modtion at 10). In response, the State argued that
the Defendant’s clains are conclusory, and the Defendant has not
shown that the statenents were “material.” Further, this Court

finds that a review of the record reveals that Jackson’s plea
deal was discussed during the trial. (T 3080-92). Therefore

this Court finds that the Defendant has not established a Gglio
violation, and therefore, the Defendant’s Claim Il is DEN ED.

The Court adopts the reasoning in State’s Response relating to
this claim (See State’ s Response at 22-27). (PCR 4 643-44).

7 A summary denial will be affirmed where the |aw and conpetent
substanti al evidence supports it. Diaz, 719 So.2d at 868.
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between Jackson’s statenent t hat his Dade charges were
reinstated in 1996 and the fact he was re-arrested in 1995. 48
The record establishes the parties knew of the plea terns, the
jury was inforned of such, and the State did not preclude Pagan
from discussing the facts of Jackson’s enploynent or the Dade
case, given that the Dade charges were pending. Respecting the
date of Jackson’'s arrest/reinstatenent of the charges, the date
was inaccurate, yet, the defense knew this by My 22, 1995 via
the filing of the State’ s Suppl enental Discovery, and coul d have
i npeached Jackson wth this mtter if it were nmaterial.
Further, the evidence above and beyond Jackson’s account
establi shed Pagan was gqguilty beyond a reasonable doubt. The
record conclusively refutes Pagan’s claim of a Gglio violation
and establishes beyond a reasonable doubt that any “error”
bet ween all owi ng Jackson’s testinony that the Dade charges were

reinstated in a 1996 as opposed to 1995 to stand uncorrected was

48 pagan re-prints his allegation that the State did not want the
jury to learn Jackson: (1) was facing a |life sentence; (2) had
answered questions differently in his Dade case deposition; (3)
was working for the State in Broward; (4) paraneters of the Dade
pl ea deal; (5) Dade case involved an incident where drugs were
stolen, the victimwas ki dnapped and shot; (6) had co-defendants
in the Dade case; and (7) entered into a plea deal in exchange

for his testinony against the co-defendants. However, again,
Pagan points to no facts to support his alleged “insight” into
what the prosecutor desired. 1In fact, as wll be evidence from

the State’s references to the record, each allegation is refuted
as the information either was given to the jury or Pagan’s own
records refute his allegations. Additionally, to the extent
Pagan is re-raising his claim of a Brady violation, the Sate
reincorporates its answer to Issue |IV.
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not material; it did not contribute to the conviction.

Pretrial, Pagan was denied perm ssion to discuss Jackson’s
Dade case because there were no charges pending. However, on
May 22, 1996, the State notified Pagan of the re-instituted Dade
charges (State’s Appendix Ex. 16, suppl enent pending).*® Before
opening statenent, the fact the Dade charges were reactivated
and Pagan’s ability to discuss them was revisited. The court
agreed the matter could be discussed. (TT.13 1395-1404).

Pagan sel ectively represents Jackson’s testinony. \Wen the
direct examnation is put into context, clearly, the jury was
aware of Jackson’s Dade case, his plea, co-defendants, and
agreenment to testify for the State. The record reveals:

Q [By State] Now, | want to take vyou back to

February of 1992, February 25th. Did you have

occasion to be arrested on that date?

A [ By Jackson] Yes.

Q. And who did you get arrested with?

A WIllie G aham
Q

Anybody el se?

9 On May 22, 1995 the State filed “State’s Supplenental
Di scovery” which provided "1. Regarding Keith L. Jackson -
pl ease be advised that he was rearrested on the Dade County-
Armed Robbery and Attenpted Miurder charge which also involved

Wllie Gaham and David Bonelli. The Dade County State
Attorney’s O fice advises that M. Jackson entered a plea to the
charges and agreed to cooperate with them if necessary. M

Jackson according to their agreenent may be sentenced within a
range fromfive (5) years probation to ten (10) years in prison
within the discretion of the presiding Judge, Victoria Platzer."
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A Davi d Benel |i.

Q Where did that occur? What county?

A. Dade County.

Q Dd the Dade County’'s State Attorney’s Ofice
file some charges agai nst you?

A. Yes.

Q What were the charges that were filed against

you?
A. Attenpted first degree nurder and arnmed robbery.

Q Did you spend any tine in jail as a result of
t hose charges?

A. 8 nont hs

Q And were you released from custody after eight
nont hs?

A. Yes.

Q What happened to the charges?

Q They were, they said they were dropped, the

charges were dropped but we had six nonths, they had

like a couple of nonths to reinstate those charges.

Q Ckay. Now, did the charges ever get reinstated?
Yes.

When did they get reinstated?

This year.

Yeah.

. Now, as a result of those charges did you obtain

A
Q
A
Q 19967
A
Q
a |lawer?
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A. Yes, | did.

Q kay. And have you entered a plea to those
char ges?

A. Yes, | did.

Q What was the plea you entered?

A Quilty.

Q And are you now awai ting sentence in that case?

A. Yes.

Q And are you in custody in jail or are you out on
your own?

A. |’ mout on ny own recognition. (sic)

Q And did the State Attorney’'s Ofice arrange with

you and your |awer for you to beconme a witness in
t hat case?

A. Yes.

Q When you entered your plea, were you given any
idea as to whether or not you were going to prison or
what your potential sentence mght be as a result of
your plea to those charges?

They told me what ny potential sentence m ght be.
What is that?

A
Q
A. Five years probation to ten years inprisonment.
Q

Okay. Now, in January and February of 1993, were
t hose charges pendi ng agai nst you?

Not that | knew of, no.

A
Q In other words, at that tinme were you under the
i npression that it had been dropped?

A. Yes.
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Q Were you surprised when they were reinstated in
19967

A Yeah.

(TT.25 3080-82). To the extent Jackson did not nention a re-
arrest or re-opening before 1996, such is not naterial. As
Pagan admts, via Exhibits A and B of his postconviction notion

the Dade plea was ratified on Decenber 19, 1995 and showed
Jackson was not facing a life sentence. (PCR 2 214-17). Al so,
the sentencing did not take place until April 27, 1997, al nost
two nonths after Pagan’s penalty phase, and Jackson received 10
years probation. (PCR 2 219-27). The jury knew Jackson: (1) had
active Dade charge; (2) faced 10 years in prison; (3) was
charged with Graham and (4) agreed to testify against his Dade
co-def endant s. Li kew se, there was no suppression of the Dade
crime facts as defense counsel discussed them in opening
statenent. (TT.13 1471-72). The difference between a 1995 and
1996 reinstatenent/re-arrest is not material and harmnl ess beyond
a reasonabl e doubt. There is no reasonable probability this
insignificant point caused the jury to convict. The result of
the trial would not have been different had the jury known that
Jackson’s re-arrest took place in 1995 not 1996 or had the Dade
facts been discussed in nore detail especially in light of the
strong evidence |inking Pagan to the instant nurder, as provided

by his adnissions to Quezada and discovery of the victins’
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jewelry in his apartnent. Pagan, 830 So.2d at 803-09. (TT 1553-
72, 1833-52; 2122-2279, 2314-28, 2399-2422, 2453-2663).

Wth respect to the passing allegation the State suppressed
information about where Jackson worked and that he gave
different answers previously (IB 91 {6), Pagan offers the Dade
deposition. (PCR 2 228-73). The deposition reveals it was

Jackson’s counsel, Lorna H Owens, who objected to discussions

about Jackson’s work after Jackson had disclosed he worked at
the Boys and Grls Club of Broward County, not the “State” as is
commnly understood in crimnal cases. To the extent Pagan's
record could be construed as precluding the court from
considering Jackson’s Dade deposition, such was excluded sua
sponte by the court only until counsel served the State with the
mat eri al . (State’s Appendi x Ex. 10 at 12, 17- suppl enent
pendi ng) . If there is another basis for Pagan’s claim he
failed to identify it below or here, thus it is waived. Duest v.
Dugger, 555 So. 2d 849, 852 (Fla. 1990) (finding notation to
i ssues w thout elucidation insufficient). Even if the court
should not have found the matter legally insufficient, the
deni al was correct as the record establishes beyond a reasonabl e
doubt the discrepancy between telling the jury an attenpted
murder charge was reinstated in 1996 versus 1995 does not rise

to the level of a Gglio violation. A court’s ruling will be
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upheld if there is an alternate basis, as here, for the ruling.

Mihammad v. State, 782 So.2d 343, 359 (Fla. 2001).

| SSUES VI AND VI |

RELIEF WAS DEN ED PROPERLY ON CLAIMS OF COUNSEL’'S

| NEFFECTI VENESS, DENI AL OF CONFRONTATION RI GHTS, AND

PROSECUTORI AL M SCONDUCT  SURROUNDI NG THE  ALLEGED

EXCLUSION OF WANDA JACKSON S DI SCOVERY DEPGCSI TI ON

AND/ OR TESTI MONY AS RAISED IN CLAIMS IV, VI, AND VII

BELOW (rest at ed).

Here, Pagan asserts his claim of ineffectiveness (CaimlV
bel ow) shoul d have been given an evidentiary hearing so he could
establish counsel was deficient for not seeking to introduce
portions of Wanda Jackson’'s (“Wanda”) deposition once she had
been decl ared unavailable. (1B 93). He al so argues that it was
i nproper to summarily deny Clainms VI and VII which alleged he
was denied the right to confront Wanda when the State filed a
Motion in Limne (TR 3 557-79) claimng marital privilege and by
directing Jackson to claim the privilege. Contrary to Pagan’s
al l egations, he never claimed in his postconviction notion that
t he deposition was one to perpetuate Wanda' s testinony nor shown
where in the record the State was successful in limting Wanda’ s
testinony, or where he was precluded from calling Wanda to
testify. Moreover, the record does not establish that Wanda was
declared “unavailable”, or that Pagan asked to take her

deposition to perpetuate her testinony. Rat her, the record

shows the State was seeking to preclude Wanda from testifying
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about certain statenents made to her by her husband, Keith
Jackson, under the marital privilege (TR 3 577-79), but that the
i ssue was rendered noot when the defense did not call Wanda to
testify. As a result, there was no confrontation clause issue
nor was there prosecutorial msconduct as the marital privilege
i ssue was not invoked. >

G ven that the court never ruled on the marital privilege
i ssues because it never becane ripe as Wanda was not called, and

thus, was not precluded from testifying by State or judicial

°© The record reveals the marital privilege issue was not
addressed fully because Wanda was never offered as a wtness.
(TT.26 3167). In fact, on Novenber 4, 1996, this matter was
broached by the defense before voir dire, where counsel noted
marital privilege had been litigated in Gahamis trial and the
State had noved to preclude adm ssions of the husband/ w fe
communi cations on the lkasis of privilege and hearsay. Counsel
started to nmake his argunent against a simlar ruling, however,
this Court opted to have a hearing with the witness on the stand
when the issue would arise. (TT.8 778-79). On Novenber 11,
1996, prior to opening statenments, the parties discussed the
State’s Motion in Limne (TR 3 577-79) to preclude discussion of
communi cations between Wanda and Jackson. The State nade it
clear its notion would be applicable only if the defense call ed
Wanda as was done in Gahamis trial. (TT.13 1390). The court
determned that further testinony was required before ruling,
and that evidence could not be discussed in opening statenent
because there was no predicate for it. Def ense counsel
recogni zed that some narrowWy construed areas of discussion were
permtted in Gahanis case, but he did not intend to conment on
Wanda in opening. The court noted the only exception to the
privilege where a crinme was being commtted involved the
i nstance where the crine was being commtted agai nst the spouse.
Def ense counsel advised that if he decided to call Wnda he
woul d take up the nmatter then. (TT.13 1391-92). Because counsel
did not seek to introduce Wanda, the nmarital privilege becane
noot along with the Mdtion in Limne. Pagan has not shown where
Wanda was decl ared unavail abl e or where she was excl uded.
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action, Pagan has not alleged, nor argued here, how a deposition
taken for discovery or to perpetuate testinony purposes would be
adm ssible to inpeach Keith Jackson. Further, Pagan has not
shown error in the court’s determnation that there is no

prejudi ce under Strickl and. Li kewi se, given the State’'s |ack of

success on its Mtion in Limne, the court correctly denied
relief on the direct appeal issues of the violation of the
confrontation clause and prosecutorial msconduct. The ruling is
supported by substantial, conpetent evidence and the |aw.

Addr essing these clainms below, the court concluded :

Defendant’s CaimlV

The Court finds that the Defendant has not shown
that he is entitled to relief under Strickland v.
Washi ngton, 466 U. S. 668 (1984). Strickland requires
a two-prong analysis, first counsel’s performnce nust
have been deficient, and second, that such deficiency
must undermine the confidence in the outcone of the
proceedi ngs. [c.O0] As the State correctly asserts,
t he Defendant has not shown whether Wanda Jackson’s
deposition was taken pursuant to Fla. R of Cim P
3190(j), (deposition to perpetuate testinony). |If her
deposition was not taken pursuant to that rule, a
di scovery deposition would not have been adm ssible.
The Defendant cannot establish that his counsel’s
performance was deficient. [c.o0.] Mor eover, the
Def endant has not satisfied the prejudice prong of
Strickland, and therefore, the Defendant’s ClaimlIV is
DENI ED. This Court adopts the reasoning set forth in
the State’s Response relating to this claim (See
State’s Response at 32-35).

Def endant’s O ai m VI
The Defendant argued that his right to confront
witnesses was violated when his counsel failed to

°1 Summary denial of relief will be affirned where the |law and

evi dence supports the court’s findings. Diaz, 719 So.2d at 868.

88



Cross exanmne Keith Jackson or Wanda  Jackson
concerning statenents made by Keith Jackson. The
Def endant claimed that this alleged failure by his
attorney violated the Sixth and Fourteenth Anmendnents
to t he Uni t ed State’s Constitution, and t he
correspondi ng provisions of the Florida Constitution.
(Defendant’ s Mdtion at 20).

The State counter-argued that the Defendant’s
claimis legally insufficient, as the Defendant does
not specifically state how counsel’s alleged errors
were prejudicial.®® Additionally, the State correctly
asserts t hat t he Def endant’ s al | egati ons are
conclusory, at nost. Moreover, in this claim the
Defendant intertwined an argunent of alleged trial
error, which should have been raised on appeal, and is
t herefore barred. Merely claimng that Wanda Jackson
had know edge of Keith Jackson’s involvenent in the
offense is insufficient. Further, this Court finds
that the Defendant has not denonstrated how the
statenments could have been admtted through a hearsay
exception (State’'s Response at 37-39). Ther ef ore,
this Court finds that the Defendant’s Caim VI is
DENI ED. The Court adopts the reasoning in the State’s
Response relating to this claim (See State’'s Response
at 37-39).

Defendant’s C aim VI

The Defendant argued that the State conmtted
prosecutorial m sconduct by directing Keith Jackson to
invoke the marital privilege and by doing so, the
State violated the Sixth, E ghth, and Fourteenth
Amendnents to the United States Constitution and the
correspondi ng provisions of the Florida Constitution.
(Def endant’ s Mbtion at 23).

The State responded that this claim is wthout
nmerit, as the Defendant cannot show where in the
instant record the State successfully invoked the
marital privilege at trial. (Response at 39-41 and

°2 Al Pagan claimed below was that counsel should have cross-
exanm ned Jackson on certain topics given Wanda's deposition.
Yet, Pagan never explai ned how Jackson coul d have been i npeached
with Wanda’'s deposition. Kennedy v. State, 547 So. 2d 912, 913
(Fla. 1989) (opining conclusory allegation of ineffective
assi stance do not require an evidentiary hearing).
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cases cited therein). Additionally, the record
reveals that the issue was not fully addressed because
Wanda Jackson was never offered as a wtness (T.
3167). The State also correctly explained what
occurred at the “Gahant trial” and in the instant
trial. (see, State’'s Response). This Court finds that
t he Defendant cannot rely on a noot claimfor relief.
Therefore, this Court finds that the Defendant’s C aim
VIl is DENIED, and the Court adopts the reasoning in
the State’'s Response relating to this claim (See
State’s Response at 39-42).

(PCR 4 646-49)

Initially in Caim IV below, the State argued the matter
was conclusory as Pagan failed to identify where in the record
or under what circunstances Wanda was declared unavail abl e,
thus, it was left unexplained how counsel was deficient. (PCR 4
695- 96) . It was Pagan’s claim Wanda's deposition should have
been used to inpeach Jackson. Yet, as the State pointed out,
Pagan failed to identify where in the record, by allegation or
citation, he had sought and was granted |eave to perpetuate

Wanda’'s testinony. (PCR 4 698). Citing to Smth v. State, 606

So.2d 641, 644 (Fla. 1% DCA 1992), the State noted discovery
depositions, which is all Pagan alleged he had, were not
adm ssi bl e as substantive evidence. Hence, counsel could not be
deened deficient for not seeking to admt the inadm ssible.
(PCR 4 698). In the sane vein, assumng the court at sonme point
had precluded Wanda from testifying based on marital privilege,
then via perpetuated testinony or live, Wanda would not be able

to testify regarding those facts deened privil eged. Seking to
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adnmit a deposition would not overcome the privilege.> This
supports for the court’s denial of the claim

Moreover, if Pagan had called Wanda or was able to admt
her deposition as substantive or inpeachnent evidence against
Jackson, the result of the trial would not have been different.
Counsel  inpeached Jackson wth his prior statenments and
i nvolvenrent in the Dade case. Even had the jury rejected
Jackson conpletely, Quezada’s account of the night’s events and
Pagan’s admi ssions in conjunction with the finding of the Jones’
jewelry in Pagan’s apartnent is overwhel m ng evidence of quilt.
Pagan has not shown that adm ssion of Wanda's testinony would
have resulted in a different outcome. Pagan, 830 So.2d at 803-
09. (TT 1553-72, 1833-52, 2138-2279, 2314-28, 2399-2422, 2453-
2663). The denial of relief nust be affirned.

Wth respect to Claim VI below, Pagan alleged in part it
was error to invoke the marital privilege exception, but he
failed to show were in the record this was done. Pagan is

procedurally barred from claimng court error here. See Spencer

v. State, 842 So.2d 52, 60-61 (Fla. 2003) (issues which could
have been or were raised on appeal are barred from coll ateral

revi ew) . Moreover, the record refutes that the nmarita

®3 An erroneous ruling will be upheld if there is an alternate
basis for it. Mihanmad v. State, 782 So.2d 343, 359 (Fla. 2001)
(noting ruling will be upheld even if court ruled for the wong
reasons as |long as evidence or alternative theory supports it).
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privilege was invoked; instead it shows the nmatter was tabled
until the defense sought to call Wnda, which it never did.
(TT.8 778-79; TT.13 1390-92, 1399-1404). Hs insinuation of
error is refuted from the record as he was not stopped from
gai ni ng process on \Wanda, nor precluded from exani ni ng Jackson.>*
H's confrontation clause conplaints are neritless.

Furthernmore, Pagan m sses the point conpletely when he
argues he deserved a hearing based on his allegations the State
filed a Mtion in Limne and that in her deposition W nda
testified her marriage was over. (1B 94-95). Because Wanda was
never called at trial, whether the State filed the notion has no
bearing on the matter, nor can there be any confrontation cause

i ssue. The notion was never ruled upon as Wanda never testified

> Pagan has not shown how counsel could have cross-exanined

Jackson with statenments he allegedly made to Wanda, based upon
Wanda’' s di scovery deposition. Such would have been i nproper
i npeachnment. VWiile a wtness may be inpeached with his prior
i nconsi stent statenents; see § 90.608, Fla. Stat. and § 90.614,
Fla. Stat. Wat Wanda reported in her deposition regardi ng what
Jackson said to her would be inadn ssible hearsay, and does not
fall within a |egal exception or constitute proper inpeachnent

on a collateral mtter. Simlarly, the matters Pagan suggests
shoul d have been discussed with Jackson are collateral to the
trial 1issues. Whet her Jackson thought he may conme into sone

cash, had a habit of casing drug dealers’ hones or had an affair
with a drug dealer’s wife are not of such a nature as to create
a reasonable probability of acquittal even had the jury been so

i nf or ned. Li kewi se, had the jury rejected Jackson s testinony
conpletely, the balance o the evidence established the result
of the trial was not underm ned. Quezada |inked Pagan to the

nmurders, and the Jones’ jewelry found in his room was further
proof of his guilt. (TT 1553-72, 1833-52, 2138-2279, 2314-28,
2399- 2422, 2453-2663). Strickland prejudice has not been shown.
Rel i ef was deni ed properly.
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because the defense did not call her, thus, there was no State
of judicial action to challenge. Pagan nmakes no attenpt to show
error in denying relief on the other grounds cited

insufficiency, lack of basis to inpeach Jackson wth hearsay

deposition; and no Strickland prejudice. He has not shown a

valid reason to remand for an evidentiary hearing
| SSUE VI |

THE SUMVARY DENIAL OF CLAIM VII1 REGARDI NG COUNSEL’ S

ALLEGED | NEFFECTI VE CROSS- EXAM NATI ON OF DETECTI VE

PELUSO WAS PROPER (restated).

Merely referencing pages of his postconviction notion and
order denying relief, Pagan asserts he offered evidence which
contradicted that presented to the jury, thus, relief should
have been grant ed. H s appellate issue is pled insufficiently
and should be deened waived.®® If the nerits are reached, the
denial of relief should be affirned.>®

In denying relief on laimViIl below the judge found:

...Defendant’s claim is legally insufficient. The

Def endant does not set forth any manner in which
Detective Peluso could have been inpeached by the

testi nony of Wanda Jackson’ s deposi tion.
Additionally, the Defendant does not claim how he was
prejudiced by the lack of inpeachnent testinony.

Conclusory allegations are legally insufficient on
their face and my be denied summarily. [c.o0.]

° Gven Pagan’s lack of argunment in support of this issue, it
should be deened waived. Duest v. Dugger, 555 So.2d 849, 852
(Fla. 1990); Cooper v. State, 856 So.2d 969, 977 n.7 (Fla.
2003); Roberts v. State, 568 So.2d 1255 (Fla. 1990).

%6 A summary postconviction denial will be affirmed where the |aw
and evi dence supports its findings. D az, 719 So.2d at 868
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Furt her, this Court finds that the Defendant’s
attenpts to revisit the issue of discrepancies between
the affidavits for the search, arrest warrants and
| ater known facts are procedurally barred. Cl ai ms of
i neffective assistance of counsel cannot be used to
revisit a prior litigated claim [c.o0.] This Court
finds that the Defendant has not met either prong of
Stri ckl and. Therefore, this Court finds Caim VIII
must be DENED, and adopts the reasoning in the
State’s Response relating to this claim (See State’'s
Response at 43-47).
(PCR. 4 649-50).

In his postconviction notion, Pagan asserted in conclusory
terms counsel was ineffective in not attacking the credibility
of Detective Ron Peluso (“Peluso”) regarding his recording of
facts related to him by Wanda.®’ For support Pagan pointed to
wanda’s deposition where she refuted certain statenents. (PCR 1
166) . Pagan failed to offer in which hearing Peluso’'s
credibility should have been challenged or how he could be
i npeached with Wanda’s deposition. Hence, the claimwas |egally

i nsuffici ent°8

and neritless. However, if Pagan’s focus was on
the suppression hearing, the claimis barred as the sufficiency

of the warrant was raised and rejected on appeal. Shoul d this

°" Pagan nis-characterized the contact Peluso and Detective

Manzella had wth Wanda. (PCR 1 165 ¢93). The record reveals
Wanda called the police, but did not wish to give her nang;
thus, to nmake communi cating easier she was identified as “Mary.”
When the police arrived at the pre-ordained place to neet
“Mary”, Wanda identified herself. (TT.4-6 495-500, 573, 583-80).
°8 To the extent Pagan pointed to Wanda’'s deposition to claim
Pel uso m s-recorded her, Pagan failed to indicate when and how
Pel uso should have been inpeached. Al so, Pagan did not plead
prejudice. Conclusory clains are insufficient and may be denied
summarily. Freenman, 761 So.2d at 1061.
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Court reach the nerits, relief was unwarranted as Peluso was
guesti oned thoroughly about his investigation and no prejudice
can be shown given the evidence linking Pagan to the crines
i ncluding his own adm ssions.

In the suppression hearing, counsel stressed the various
i nconsi stenci es between the affidavits for the search and arrest
warrants and the later known facts. This Court found any
di screpancies to be ninor, and not affecting the warrants.®® See
Pagan, 830 So.2d 806. Pagan challenged three areas of Wnda’'s
deposition which differ from Peluso’s police report: (1)
di scussion of a Ford Ganada; (2) whether “Alex” wore baggy
clothes; and (3) whether “Alex” and “Shaiquan” (WIIliam G aham
were “best friends.” (PCR 1 165-66). Wiile he asserted counse
shoul d have questioned Peluso about these alleged discrepancies,
he did not show how Peluso could have been inpeached wth
Wanda’' s deposition. Pagan did not show that any proposed
question would have been relevant or not have been hearsay.

Hence, Pagan cannot show deficiency. Henry v. State, 862 So.2d

679, 683 (Fla. 2003) (rejecting ineffectiveness claim based on

®® To the extent Pagan attenpted to re-litigate this by pointing
out other discrepancies in Peluso's report, the mtter 1is
barred. Pagan may not use a claimof ineffectiveness to revisit
a prior litigated claim Rivera v. State, 717 So. 2d 477, 480
(Fla. 1998) (finding it inpermssible to recast claim which
could have or was raised on appeal as one of ineffective
assistance in order to overcone the procedural bar or to
relitigate and issue considered on direct appeal); Cherry V.
State, 659 So. 2d 1069, 1072 (Fla. 1995) (sane).
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fact evidence offered in postconviction claim would have been

i nadm ssible at trial); Floyd v. State, 808 So.2d 175, 193 (Fla.

2002) (finding prejudice not proven by failure to present

i nadm ssi ble evidence or invalid defense); Card v. Dugger, 911

F. 2d 1494, 1507 (11th Cr. 1990) (noting counsel not
ineffective by failing to inpeach witness with report if cross-
exam nation used to bring out weaknesses in testinony).

Even if counsel should have presented the dfferences, no
prejudice was shown. Wth respect to the Ganada, Peluso’'s
report states “Vehicle possibly a Ford Ganada.” (PCR 3 404)
Such is not dianetrically opposite to Wanda's deposition; i.e.
that she clained not to have nentioned a Granada. (PCR.2 323-
24) . To the extent it is different, it is such a mnor point
given the testinony of Quezada and Jackson in addition to Jones’
jewelry being found in Pagan’s room that it cannot be said the
failure to question Peluso about the car Pagan possibly used was
deficient. (TT 1553-72, 1833-52, 2138-2279, 2314-28, 2399-2422
2453-2663; 3046-3163). The result of the suppression hearing
and trial would not have been different had this point been
noted. Jackson descri bed Pagan for the police and drove themto
his door. (TT.6 580-93, 596-600). The type of car possibly used
woul d not underm ne confidence in the trial.

In the suppression hearing, Peluso testified that Wanda

noted Graham wore baggy clothes, but Pagan “usually [wore] nice
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clothes.” (TR 6 575). There was no basis to chall enge Pel uso on
this point, thus, the record refutes the claim Any difference
between the report and Wanda' s deposition was erased based upon
Pel uso’ s suppression hearing testinony.

The claim counsel should have chall enged Pel uso regarding
his characterization of the friendship between Pagan and G aham
is neritless. Again, Pagan pointed to WAanda' s deposition (PCR 2

325) where she stated she did not know Pagan and G aham were

friends. Yet, Peluso reported: “It was then |learned that Wllie

G aham and “Alex” were close friends of Keith Jackson.” (PCR 3

404) . Pel uso was not characterizing the friendship between
Graham and Pagan. Not questioning Peluso about how close the
parties were does not equate to unprofessional representati on.
The depth of the friendship as Wanda “knew’ it is marginally
relevant, if relevant at all, wespecially in Ilight of the
testi mony about the nunerous contacts Jackson, Pagan, and G aham
had surrounding the crinmes and Jackson’s testinony he knew Pagan
for eight years. (TT.21 2456-2663; TT.26 3046-3163). None of
the alleged discrepancies rise to the level of Strickland

i neffectiveness. Relief was denied properly.
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| SSUE | X

THE CLAI M COUNSEL’ S CROSS- EXAM NATI ON OF KEI TH JACKSON
WAS DEFI Cl ENT WAS DENI ED PROPRERLY (rest at ed)

It is Pagan’s position the court applied an incorrect
standard in denying a hearing for Claim |X bel ow However, he
merely quotes from his notion wthout noting the standard or
where the court erred in its order. The matter is waived under
Duest . ®° Even so, for this Court’s convenience, the State
submts the sunmary deni al was proper as Pagan has not shown his
claim was pled sufficiently, and that it was not refuted from
the record. Contrary to his allegations, the court applied the
correct standard. The ruling is supported by the facts and | aw.

In denying relief summarily, the trial court reasoned:

The Defendant argued that counsel failed to cross-

exam ne Jackson about: (1) the facts of his Dade

County attenpted nurder case; (2) notive and ability
to conmt the instant crinmes (prior drug dealing

activities); and (3) his relationship wth Eric
MIller, Anthony Graham Daryl Featherstone and DeeDee
Mosl ey. 1d.

This Court agrees with the State that the instant
claimis legally insufficient. The Defendant did not
allege or explain how linking Jackson to those four
people would have furthered his defense. Ragsdale v.
State, 720 So.2d 203, 207 (Fla. 1998). A review of
the record reveal s that counsel did what the Defendant
alleges he did not do, wth the exception of

® G ven Pagan’s lack of argument in support of this issue, it
shoul d be deened wai ved. Duest, 555 So.2d at 852; Cooper, 856
So.2d at 977 n.7; Roberts, 568 So.2d at 1255. On review, a
summary deni al of postconviction relief will be affirnmed where
the law and conpetent substanti al evidence supports its
findings. Diaz, 719 So.2d at 868.
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di scussing Featherstone. (See, State's Response, at
47-49, highlighting the relevant portions of the
transcript). However, this Court finds that the
Def endant has  not shown how a discussion of
Feat herstone at trial would have been inportant to his
defense, and he has not shown how the alleged om ssion
by his counsel prejudiced him Therefore, this Court
finds that the Defendant has not net the Strickland

prongs. This Court finds that the Defendant’s Caim
| X nust be DENIED. The Court adopts the reasoning in

the State’s Response relating to this claim (See

State’s Response at 47-49).

(PCR 4 650-51). The record supports these findings and the
denial of relief should be affirmed.

In the order denying relief, the court correctly identified
Pagan’s all egations. Contrary to Pagan’s claim bel ow, oounsel
guesti oned Jackson repeatedly about the Dade case, rem nding the
jury at each opportunity, Jackson had been arrested with WIIliam
Graham for an attenpted first-degree nurder and had pled guilty.
(TT.26 3131-39, 3163; TT.27 3226, 3316-28, 3348-49). Al so, a
link was devel oped between Jackson and Eric MIller, Anthony
Graham and DeeDee Mosley, who had dated MIler for a period.
In fact, the jury was told: (1) it was MIler who told Jackson
and Pagan about the victim and (2) Freddy Jones, took themto
Jones’ home, characterizing him as big tinme drug dealer, and
suggest ed $250, 000 could be obtained from Jones. This permtted
counsel to argue Jackson was a better suspect, one wth

knowl edge and connections to carry out the crinme. (TT.26 3048-

56, 3064-67, 3110-11, 3140-41; TT.27 3312-18, 3335-36, 3347-48).
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Counsel also questioned Jackson about the simlarity in his
physi cal characteristics to that of Latasha Jones’ description
of one of the assailants, and argued Jackson was the possible
perpetrator in the instant nurders and other crinmes given his
association with the G aham cousins. unsel asserted Jackson’s
alibi, working at the time of the crinme, was not solid. (TT.26
3112- 15, 3137-41; TT. 27 3219- 26, 3312, 3320-42, 3347-49).
Counsel highlighted inconsistencies in Jackson's statenments to
show he was not credible and may have been involved in crines,
but was cooperating to put the blame on Pagan. (TT.26 3116- 25,
3129-46, 3161-63). The jury rejected this theory.

The record shows counsel did everything Pagan conplains
about wth the exception of discussing Featherstone. Yet, Pagan
has not explained how Feat herstone is inportant or how his |ink
to Jackson would cause a different result. Gven the
overwhel m ng evidence of Pagan’s guilt, Pagan, 830 So.2d at 800-
09, (TT 1553-72, 1833-52, 2138-2279, 2314-28, 2399-2422, 2453-
2663), t he unexpl ai ned connection bet ween Jackson and
Feat herstone would not generate a different result at trial or
sentencing. The denial of relief should be affirned.

CONCLUSI ON

Based upon the foregoing, the State requests respectfully

this Court affirm the denial of postconviction relief.
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