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PRELI M NARY STATEMENT

Appel  ant, Al ex Pagan, Defendant below, will be referred to
as “Pagan” and Appellee, State of Florida, wll be referred to
as “State”. Record references are:

Trial record: “TR’ in case nunber SC60-94365

Trial transcripts: “TT" in case nunber SC60-94365

Post conviction record: “PCR’;

Suppl emental records: “S’ before the record suppl enent ed;

Initial Brief: IB

References will be foll owed by volunme and page nunber(s).

STATEMENT OF THE CASE AND FACTS

On March 25, 1993, Defendant, Al ex Pagan (“Pagan”), and his
co-defendant, WIllie Gaham (“Gahanf), were indicted for two
counts of preneditated nurder for the deaths of M chael Lynn
(six years old), and Freddy Jones, two counts of attenpted
mur der of Latasha Jones and Lafayette Jones (18 nonths old),

armed robbery, and arned burglary. Pagan v. State, 830 So.2d

792, 798-99 (Fla. 2002). The trials of the co-defendants were
severed and on Novenber 4, 1996, Pagan’s trial comenced. On
Decenber 20, 1996, he was convicted on each count as charged in
the indictnent. 1d. at 801 (TR 5 912-17).

Following the March 3 through March 5, 1997 penalty phase,
by a vote of seven to five, the jury recommended death for the

murders. (TR 6 1058-61). A Spencer v. State, 615 So.2d 688

(Fla. 1993) hearing was held July 1, 1997, and on Cctober 15



1998, this Court inposed death sentences for the nurders of
M chael Lynn and Freddy Jones, and life inprisonnent for the two
counts of attenpted nurder, arned robbery, and arned burglary.
Al counts were to run consecutively. (TR 6 1114-26; 1150-53).

On direct appeal, this Court found:

During the early norning hours of Tuesday, February
23, 1993, two nen entered the naster bedroom of the
Joneses' hone by crashing through the sliding glass
doors. At the time, Latasha, Freddy and the couple's
toddl er were in bed together. No lights were on in the
house except a light Latasha regularly left on above
the kitchen stove. The two perpetrators were wearing
ski masks.

Testi nony established that the two nen, one hyper and
the other calm demanded noney from the couple. One of
the intruders indicated he was aware there was $12, 000
or $13,000 in the house. He said he wanted that noney
and had nessed up the first tinme. After Freddy Jones
deni ed having any noney, the hyper one began | ooking
t hrough the house for noney. In the process, he found
M chael, the couple's six-year-old son, in another
room He returned to the couple's bedroomwi th M chae

in tow He threw Mchael on the bed and ordered
Lat asha to show hi m where the noney was | ocat ed.

The hyper one grabbed Latasha by her arm with what

felt like a gloved hand, placed a gun against her
head, and wal ked her through the house in search of
noney. After finding no noney, Latasha was returned to
t he bedroom and hit with the gun, causing her nose to
bl eed. The hyper one |ooked into the closet for the
noney, but was ordered by the quiet one to imrediately
cl ose the door when a light came on inside. He feared
they would see his face. Latasha testified the calm
one's mask was partially off, and she could see that

he was "very bright skinned, |ooked I|ike he was
white." This one called the hyper one a nane that

sounded | i ke Zack or Sack.

One of the gunnen asked for keys to the jeep. The cal m
one then told the other one to get rope. Latasha saw



the calm one tie up Freddy while the hyper one went
into the garage and started up the couple's jeep.
Latasha was also tied up and was |ooking in her
husband's direction when she saw the calm one shoot
him She turned her head away and heard the cal m one
tell Mchael, "Shorty, if you live through this, don't
grow up to be like nme." She heard nore shots. After
she was shot, Latasha pretended she was dead. More
shots were fired and her baby began scream ng. She
bel i eves she heard seven or eight shots and testified
that the hyper one was standing in the doorway when
t he qui et one shot her husband.

Once the perpetrators left the house in the |eep,
Lat asha kicked herself free of the ropes and called
out to her husband and M chael. After receiving no
response, she grabbed her baby and fled into the
street screaming for help. A neighborhood paranedic
came to her aid. Police later discovered that M chael
Lynn had been shot four tinmes, three tinmes in the head
and once in the buttocks.

Latasha also testified her house was burglarized
January 23, 1993, and that approximtely $26,000 worth
of cl ot hes, jewelry, and cash was taken. She
identified a picture of her wearing jewelry, including
an anchor wth a crucifix, and also identified
pictures of a Honda ring and a Cadillac ring. She was
able to identify the Cadillac ring, a chain with a
| arge anchor, and a man's bracel et as her husband's.
Some of these itenms were recovered from Pagan's
resi dence on February 27, 1993, the day of his arrest.
Oher itens of jewelry were taken by G aham to two
pawn shops in the area.

Ant oni 0 Quezada and Keith Jackson, both friends of the
defendants, testified they spent sone tinme with both
Pagan and Graham after the January burglary and saw
both of them wearing the sanme jewelry that was
identified by Latasha as stolen from her hone. Quezada
testified that Pagan told himthe next time they would
do it right. On the night of the nmurders, Quezada
drove Pagan and G aham to the Jones hone. Quezada
i ndi cated he dropped Pagan and G aham off around the
corner from the Joneses. En route Pagan said they
would kill everybody, and G aham seenmed to agree.
Quezada al so said Pagan and G aham had gl oves, but he



did not see either guns or ski nasks.

Quezada further testified that he went hone after
droppi ng off Pagan and Graham and he did not expect
to see them again that night. However, |ater the sane
night he responded to a knock on the door-it was
Pagan. Pagan cane into the apartnent and told Quezada
that he had killed everyone, including the children.
Pagan asked Quezada to take Grahamto the bus station.
In response to Quezada's inquiry of how they had
gotten to his house, Pagan said they had stolen the
victims car, left it at a supermarket, and offered
soneone gas noney in exchange for a ride to Quezada's
apart nent.

Quezada agreed to take Gaham to the bus station.
G aham appeared upset and indicated he was mad because
they "didn't get anything.” Prior to going to the bus
station, the three (Quezada, Pagan, and G aham drove
to South Beach and other parts of Mam for one and
one-half to two hours. During this ride, the hone
invasion and nurders were discussed, including the
di sposition of the gun that was used. Wen initially
questioned by the police, Quezada naintained he was
with Pagan all night on the night of the nurders. He
|ater said this alibi was a lie.

Keith Jackson also testified that Pagan admtted he
comm tted the hone invasion nurders. He al so expl ai ned
that the Jones honme was targeted for a burglary
because the occupant was a big drug dealer and they
could get sonme noney from the house. Although Jackson
said he was not really interested in burglarizing the
house, he participated in several conversations wth
Pagan and G aham about a possible burglary. Jackson
said that on January 23 he received a call from Pagan
and Graham saying they had "hit" the house. Wen they
came to Jackson's house, they had a lot of gold
jewelry, including a chain with Latasha's nanme on it.
At trial, Jackson identified sone of the jewelry he
had previously seen. Pagan and G aham took himto see
t he house they had burglarized and indicated they were
going to go back because they had not gotten all of
t he noney that was supposed to be in the house.

Jackson testified that on the day after the nurders he
tried to get in touch wth Gaham but was



unsuccessful. He got in touch with Pagan, and Pagan
and Quezada cane to Jackson's house. During a
conversation in the bedroom between Jackson and Pagan,
Pagan adnmitted to shooting everybody in the house.
Additionally, Pagan told him they had dismantled the
gun and scattered it over Mam . Jackson told Pagan
that two w tnesses were not dead, the baby and the
femal e. On another occasion, Jackson said Pagan told
hi m he shot the people because a |light canme on in the
house and he thought they may have seen his face.

After the State presented evidence concerning Pagan's
prior crimnal record, a sexual battery and two
aggravated batteries, the defense put on its case for
mtigation. The W t nesses i ncl uded famly

nei ghborhood friends, an attorney, and a records
supervisor wth the Broward Sheriff's Ofice. The
first wtness called was Pagan's wuncle, Carnello
Mranda. M. Mranda testified that Pagan's parents
separated when he was approximately two years old. M.

M randa babysat and spent a lot of tine with Pagan. He
i ndi cated Pagan was a good boy, who was al ways hel pf ul

around the house and in the neighborhood. Pagan told
his children to stay in school and do their best.

Vi deo depositions of Yolanda Esbro and Anthony Penia
were played for the jury. M. Esbro knew Pagan from
t he nei ghborhood he grew up in; her son was a close
friend of Pagan's when they were in the third grade
and the two renmai ned close thereafter. She opined that
Pagan and his sister got along well. Anthony Penia was
Pagan's best friend growing up. He said Pagan was a
funny, nice, and good person.

Maria Rivera, Pagan's nother, testified concerning his
chil dhood and relationship with his father, M chael
Pagan. She indicated that M chael was married when she
first met him Wen Pagan was seven nonths old, she
had an altercation wth M chael, and M chael
physically abused her. After her daughter Yvette was
born, she tried to make up with M chael, but he said
he did not |ove her and had soneone else. Maria was
able to take care of the children with the hel p of her
grandnother. During this tinme, the father did not
visit. Wen Pagan was eighteen years old, he was



charged with an offense against a girl. He spent four
or five years in prison. After his release, he started
drinking and his personality changed.

Pagan' s gr eat - gr andnot her, Provi |l enci a Al asaya,
testified that she raised himin New York. H s sister
Yvette Pagan, testified he was a good brother to her
and treated her with respect.

Sharon Livingston, a classification records supervisor
with the Broward Sheriff's Ofice, testified she
reviewed his file and noted he had been incarcerated
since his arrest in 1993. During that tinme he had not
accunul ated any disciplinary reports; he had an
exenplary prison record. Mchael Rocque, a |lawer and
|aw professor at Nova Law School, testified he
represented Pagan for a year but had to withdraw from
the case Dbecause of per sonal probl ens. Rocque
i ndicated Pagan helped him by giving him positive
advi ce concerning his personal l|ife.

The penalty jury recommended the sic) Pagan be
sentenced to death by a vote of seven to five.

Dr. Martha Jacobson, a licensed psychologist and an
expert in the field of forensic psychology, testified
on Pagan's behalf at the Spencer hearing. She
i ndi cated Pagan has a borderline personality disorder
and suffered from attention deficit disorder as a
child. In response to Dr. Jacobson's testinony, the
State presented Dr. Harl ey  Stock, a forensic
psychol ogist, who disputed Jacobson's finding of
borderline personality disorder, concluding instead
t hat Pagan suffered from antisocial personality
di sorder. Dr. Stock also took issue wth Dr.
Jacobson's conclusion that Pagan suffered from
attention deficit disorder, finding instead that Pagan
scored high on tests requiring attention to detail and
envi ronnent. Moreover, the doctor indicated Pagan had
no problem paying attention during his lengthy jail
i ntervi ew.

O her defense evidence was presented at the Spencer
hearing, including a videotaped deposition of M chae

Pagan, the defendant's father. The testinony of
Pagan's aunt, Doris Bardandaes, concerning Pagan's
relationship with his famly during the course of his



life was also received by the trial judge. A former
r oonmat e, Cynt hi a Val er a, pr esent ed evi dence
concerning Pagan's relationship with her two snal
children and Pagan's actions and attitudes when he had
been dri nki ng.

The trial court entered its sentencing order on
Cctober 15, 1998, inposing a sentence of death for
each of the nurders. In support of the sentences, the
trial court found three aggravating circunstances:
that Pagan had been convicted of a prior violent
felony;, that the murder was committed during the
course of a felony; and that the nurder was cold,
calculated, and preneditated. The ¢trial court also
found as a statutory mtigating circunstance, under
the catch-all of any other factor, that Pagan had a
deprived childhood. Several nonstatutory mtigators
were found, including that Pagan suffered from
attention deficit di sorder; had a borderline
personality disorder; was a loving brother; was a
| oving grandson and great grandson; was a |oving
friend; and displayed good conduct while in custody.

Pagan, 830 So.2d at 799-802 (footnotes omtted).

Seventeen issues®’ were raised on direct appeal, and this

! 1-The evidence was insufficient to support Alex Pagan's
convictions; 2-The trial <court reversibly erred in allowng
WIlliams Rule evidence concerning a January 23, 1993 burglary
that was dissimlar factually and tenporally; 3 The trial court
erred in denying the Defendant’s Mtion to Suppress Physical
Evi dence; 4-The trial court reversibly erred by refusing to
grant a new trial and refusing to declare a mstrial when the
prosecutor inpermssibly bolstered the credibility of a state
wtness; 5-The trial court reversibly erred by allowng a
surreptiously recorded hearsay conversation in violation of Al ex
Pagan's state and federal constitutional rights; 6-The trial
court reversibly erred by denying Alex Pagan’s notion for new
trial and upholding the state’s Batson challenge to a juror; 7-
The trial court reversibly erred in refusing to order a new
trial; 8 The trial court reversibly erred in refusing to grant
one or nore of Alex Pagan’s notion for mnmistrial; 9-The trial
court reversibly erred in permtting prejudicial inflanmtory
phot ographs of the deceased to be shown to the jury; 10-The
trial court reversibly erred by denying a notion for new trial



Court rejected the clains of error.? On Novenber 7, 2002,

based upon a Richardson violation when testinony concerning a
voice line-up was permtted; 11-The trial court reversibly erred
by denying the Defendant’s nmotion for mstrial when the
prosecutor in closing argunent nade reference to the golden rule
wWith respect to inproper inflammtory reference to preventing
the Defendant from committing crimes again; 12-The trial court
reversibly erred in denying the Defendant’s notion for mstrial
when the prosecutor in closing argunent made reference to a
canmoufl age jacket from the Desert Storm War which was not in
evidence, and which was highly prejudicial to the Defense; 13-
The trial court reversibly erred by permtting over defense
objection testinony of Keith Jackson concerning the death of a
six (6) year old child; 14-The trial court reversibly erred in
overruling objections and permtting the nedical examner to
express expert opinions on glass without any predicate when the
medi cal examner lacked the qualifications to give expert
opinions on the characteristics of the glass manufacturer, its
conposition, and whether sonmeone would be injured breaking
through glass; 15-The trial court reversibly erred in granting
the state’s notion for a voice line-up and in allow ng testinony
relating to the voice line-up; 16-Cunulative errors require
reversal and remand; 17-Reversal is required as Al ex Pagan s
death sentence is disproportionate. (D rect Appeal Brief in case
nunber SC60- 94365) .

2 Wth respect to the challenge to the sufficiency of the
evidence, this Court found Pagan’s confession was direct
evi dence, Pagan, 830 So.2d at 803-04 and concluded his
statenments of intent connected him with G aham and their prior
burglary of the Jones’ hone. 1d., at 804. Such provided the
noti ve for the subsequent nmurders and related crines by the co-
defendants. 1d. The jewelry and other property found in Pagan’s
apartnment was the victins’, which, when conbined with Pagan’s
adm ssions to Antonio Quezada (“Quzada”) and Keith Jackson
(“Jackson”) established proof beyond a reasonable doubt that
Pagan conmtted these crines. |Id., at 804. Pagan’s challenge to
the WIliams rule evidence on the ground the January 1993
burglary was dissimlar and becane a feature of the case was
rej ected. Pagan, 830 So0.2d at 805-06. Addressing the denial of
the notion to suppress, this Court concluded the affidavit for
the search warrant established probable cause, that any
om ssions or inaccuracies were not sufficient to void the
finding of probable cause, and the property seized did not
exceed the scope of the search warrant. Id., at 806-09. The



Pagan’ s rehearing, raising various challenges to the opinion and
adding the claim that the sentence was unconstitutional under

Ring v. Arizona, 536 U S. 584 (2002) was deni ed. Subsequent |y,

claimof prosecutorial msconduct alleging inproper bolstering a
witness’'s credibility was rejected as the State’ s argunent was
in direct and fair response to a defense argunent. The commrents
were fair statements of fact. 1d., at 809. No error was found
in the adm ssion of a tape recording of a conversation between
Quezada and Jackson. It was admssible to rebut the defense
claim of recent fabrication. 1d., at 809-10. The denial of a
strike of Juror Laster on the grounds he was a conservative with
conservative ideas was found unpreserved. Pagan, 830 So.2d at

810. Denial of a new trial and various notions for mstria
were affirmed where this Court found the issues were not argued
with specificity, thus, were waived. Id., at 810-11. The

chall enge to the photographs of the deceased child was found
unpreserved, and not an abuse of discretion. 1d., at 811. The
claim of a Richardson v. State, 246 So. 2d 771 (Fla. 1971)
violation stemmng from the notice given for the voice |ineup
was found refuted fromthe record as the witness’s name had been
di scl osed. Further, out of an abundance of caution, counsel was
allowed to depose the w tness. Pagan, 830 So. 2d at 811-12. The
adm ssibility of the voice lineup was unpreserved. 1d., at 812.

The claim the State inproperly suggested the jury had the
ability to prevent Pagan from getting away with the crine was

rejected as the challenged coment “in no way violate[d]” the
prohibition of “golden rule” arguments. Id., at 812-183. Pagan
conplained that a mstrial was warranted when the State
referenced G aham wearing a Desert Storm canouflage |jacket.

This Court found the reference to the canouflage jacket proper

as such was evidence, but identifying it as a Desert Storm
j acket inproper as that fact could not be reasonably inferred
fromthe evidence. Yet, it was harmless. Id., at 813. Jackson’'s
stated notivation to cooperate because of the child s death was
relevant and a jury issue. There was no abuse of discretion in

denying a mstrial. Id., at 813-14. There was no error in
permtting Dr. Wight, the nedical examner, to testify about
injuries caused by different types of gl ass. H s answers were
adm ssible expert testinony and assisted the jury in
understandi ng the evidence. |d., at 814-15. The all egation of
comut ative errors was rejected. Because “only one error was
denonstrated and that error was harm ess, there is no ground for
relief on this claim” 1d., at 815. Also, Pagan’s sentence was

found proportional. Id., at 817.



on June 9, 2004, Pagan’s petition for certiorari to the Suprene

Court raising the Ring claim was denied. Pagan v. Florida, 539

U S. 919 (2003).

On June 8, 2004, Pagan filed his notion for postconviction
relief. The trial court granted an evidentiary hearing which
was held on February 7 -9, 2005. Subsequently, the trial court
denied relief, and Pagan appeal ed. Si mul taneously, wth the
filing of his initial brief in his postconviction appeals under
case no. SC06-378, he filed the instant petition for wit of

habeas corpus. The State’' s response foll ows.

10



ARGUVENT
| SSUE |
PAGAN' S CHALLENGE TO THE CONSTI TUTIONALITY OF JURY
SELECTION IN HIS CASE IS PROCEDURALLY BARRED AND
MERI TLESS (restat ed)®
Pagan asserts that potential jurors, Julio Cruz (“Cruz”)
and Eugenio Oariaga (“Oariaga”) were excused for cause
i nproperly under state statutes as well as the equal protection

clause of the United States Constitution as discussed in

Hernandez v. New York, 500 U S. 352 (1991). Pagan makes no

claim of ineffective assistance of appellate counsel, but
instead challenges directly the trial court’s excusal for cause
of these jurors because they could not understand English well.
As such, the matter is barred as it is a direct appeal issue and
coul d have been raised at that tine. It is not proper to use a

habeas petition to gain a second appeal. Parker v. Dugger, 550

So.2d 459, 460 (Fla. 1989) ("[H abeas corpus petitions are not
to be used for additional appeals on questions which ... were
rai sed on appeal or in a rule 3.850 notion...."). Further, the
claimis pled insufficiently even under Hernandez, as Pagan has
failed to plead any racial aninus, nor can he, given that his
counsel agreed to the for cause excusal of these jurors.

Moreover, the trial court properly excused these jurors under

% To the extent the constitutional question was raised in the
Rule 3.851 Ilitigation, it was rejected by the trial court.
(PCR 4 656-58).

11



Cook v. State, 542 So.2d 964, 966-70 (Fla. 1989) and WIson v.

State, 753 So.2d 683, 685-86 (Fla. 3d DCA 2000). Relief nust be
deni ed.

A petition for "habeas corpus is not a vehicle for
obtaining additional appeals of issues which were raised, or
shoul d have been raised, on direct appeal or which were waived
at trial or which could have, should have, or have been, raised

in rule 3.850 proceedings.” Wite v. Dugger, 511 So. 2d 554, 555

(Fla. 1987). See Blanco v. Wainwight, 507 So. 2d 1377 (Fl a.

1987); Copeland v. Wi nwright, 505 So. 2d 425 (Fla. 1987). The

Court "has nade clear that habeas is not proper to argue a

variant to an already decided issue.” Jones v. Moore, 794 So

2d 579, 583 n.6 (Fla. 2001). Likewise, while petitions for wit
of habeas corpus properly address clains of ineffective

assi stance of appellate counsel, Rutherford v. Mwore, 774 So. 2d

637, 643 (Fla. 2000), such “my not be used as a disguise to
rai se issues which should have been raised on direct appeal or

in a postconviction notion." Freenman v. State, 761 So. 2d 1055

1069, 1072 (Fla. 2000). Routly v. \inwight, 502 So. 2d 901,

903 (Fla. 1987) (declining petitioner's invitation to utilize
the wit of habeas as a vehicle for the re-argunment of issues
whi ch have been raised and ruled on by this Court) (quoting

Stei nhorst v. Wainwight, 477 So. 2d 537, 540 (Fla. 1985)).

In addition to being procedurally barred, this Court should
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find the matter, as it relates to the equal protection claim
legally insufficient because Pagan does not relate how the
excusal of jurors who cannot understand English was a denial of
equal protection. Even under the case he relies upon,
Her nanzez, the excusal of jurors who cannot understand English
is not a constitutional violation unless there is a show ng that
the excusal is for same racial aninmus. Pagan has neither shown
nor plead that there was any racial undertones in the excusal of
t hese jurors. In fact, they brought the problemto the court’s
attention and defense counsel agreed to their excusal. Merely
asserting error in the heading, and noting such later wthout
full elucidation is not sufficient to convey the issue to the

review ng court. Kennedy v. State, 547 So. 2d 912, 913 (Fla.

1989). See Duest v. Dugger, 555 So. 2d 849, 852 (Fla. 1990)

(noting failure to elucidate issue is insufficient and issue
will be deenmed wai ved).

Simlar clains were raised and rejected in the rule 3.852
litigation.* Once this matter is put in context, it is clear
that the court did not err in excusing the jurors as such was
with the assent of defense counsel. Further, it was in

conpliance with the | aw.

* Bel ow, Pagan asserted it was ineffective assistance of trial
counsel not to object to the excusal of these jurors for cause
and that the excusal was in violation of his equal protection
rights.
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When initially inquiring of the jury panel, the court asked
the jurors to indicate if they had any hardship or opinions
about the death penalty and noted these jurors would be
gquestioned individually (TT.8 786-87). Subsequently, the court
announced the procedure for the individual voir dire -- if after
hearing the juror’s concern and questioning him the judge were
to ask the parties for any objections, and the parties had none,
the juror would be excused. Conversely, if the judge were to
ask if the parties had any questions, the juror was not excused,
but woul d be subject to further questioning. (TT.8 792).

When Cruz had his opportunity to discuss his hardship

during individual voir dire, he advised the parties that his

Engli sh was poor. In response, the court said that how well a
person speaks was not inportant, but how well the person
understands English was the question. Cruz replied that he

understood “a little bit”, but “[maybe you were talking, the

Court, | didn’t understand.” Neither party had an objection to

the excusal of Cruz from the jury. (TT.8 866-67). Simlarly,
O ariaga noted he did not speak English well. (TT.10 1013). In
responding to the court’s inquiry as to how well dariaga
understood English, he stated: “1 understand sone words but it’'s
very difficult to find to all the words that you say. | don’t

understand them all.” Again, neither party objected to the

excusal of the juror. (TT.10 1014).

14



It is uncontested that these jurors did not conprehend

English well. This was their wunchallenged testinony to the
court. Pagan’s sole allegation is that the jurors should not
have been excused; instead, they should have been given
interpreters. Such is not provided for under Florida |aw, nor

has Pagan shown that such is required under the federa
constitution.

Pagan points to several statutes as outlining how a venire
should be culled from the comunity, questioned by the court,
and under what circunstances a juror may be exenpt from service
or excused for cause. Pursuant to section 913.03, Florida
Statutes, a juror may be excused for cause for only one of
twel ve enunerated reasons. O inport here are section 913.03
(1) and (2) which provide that a juror may be excused: (1) if
“the juror does not have the qualifications required by |aw or
(2) “the juror is of unsound mnd or has a bodily defect that
renders him or her incapable of performng the duties of a
juror, except that, in a civil action, deafness or hearing
i mpai rment shall not be the sole basis of a challenge for cause
of an individual juror.” Under Florida Rule of Crimnal
Procedure 3.300(c):

If, after the exam nation of any prospective juror,

the court is of the opinion that the juror is not

qualified to serve as a trial juror, the court shall

excuse the juror from the trial of the cause. |If,
however, the court does not excuse the juror, either
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party may then challenge the juror, as provided by |aw
or by these rules.

Interpreters, Pagan argues, are permtted in grand and
petit juries where the juror is hearing inpaired, thus, the sane
shoul d be permtted when the juror is not proficient in English.
He points to Hernandez for the proposition that Batson v.
Kentucky, 476 U S. 79 (1986) would preclude the wuse of
perenptory challenges on the basis of “national origin, in
addition to race.” His argunents are neritless and present
errors of fact and | aw.

In his analysis, Pagan m s-characterizes the trial court’s
ruling. He identifies the dism ssal as being based upon the
jurors’ inability to speak English. Such is refuted from the
record. This Court rejected the jurors’ suggestions that they
were not qualified because they did not speak English well,
i nstead, making specific note that the issue was how well the
jurors understood English. This inquiry and factual findings

conmport with Cook v. State, 542 So.2d 964, 966-70 (Fla. 1989).

In Cook, this Court affirmed the denial of for cause
challenges for two jurors who had expressed an inability to
understand English, not because such challenges were inproper,
but because the <court’s questioning revealed both jurors
conprehended English very well. Id. After noting judges are

given wide discretion in ruling on challenges for cause due to
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their superior vantage point, the Court reasoned: “Wth the
large influx of persons of H spanic origin, it can now be
expected that many jury venires in south Florida will contain
persons who do not use textbook English grammar. However, it is
the ability to wunderstand English rather than to speak it
perfectly which is inportant.” Cook, 542 So.2da t 970. The
import of Cook is that a juror may be stricken for cause if his
understandi ng of English is of such a low level that he is not

conpetent to serve. See Wlson v. State, 753 So.2d 683, 685-86

(Fla. 3d DCA 2000) (recognizing court has discretion to strike
for cause those jurors who do not have an adequate conprehension
of English to serve on a jury).

Consequently, while Pagan points to Boykins v. State, 783

So.2d 317 (Fla. 5th DCA 2001) and Allen v. State, 596 So.2d 1083

(Fla. 3d DCA 1992) to support his position that only those 12
enunerated areas under section 913.03 would support a cause
chal | enge, such does not establish that a juror’s inability to
under stand English does not qualify as a valid basis for a cause
chal  enge. Jurors who cannot understand English do not have the
qualifications required by lawto sit on a jury, i.e., “to serve
fairly on the jury.” See Cook, 542 So.2d at 970; WIson, 753
So. 2d at 685-86.

Moreover, when Oariaga and Cruz responded they did not

understand English, the Court 1inquired of +the parties and

17



neither had an objection to renoval of the jurors. (TT.8 866-67,
TT.10 1013-14). For Pagan to now claim judicial error is
inproper. This is akin to the decried “gotcha” tactic. "Under
the invited-error doctrine, a party nmay not nake or invite error
at trial and then take advantage of the error on appeal."” Czubak

v. State, 570 So.2d 925, 928 (Fla. 1990). See Pope v. State, 441

So.2d 1073, 1076 (Fla. 1983) (sane). Furt hernore, the excusals
did not run afoul of Florida s requirenent that the deciding
factor to be considered is the juror’s understanding of English,
not the ability to speak with grammati cal perfection.

Pagan al so m sapplies section 905.15, Florida Statutes to
suggest interpreters are provided for jurors. The provision
allows for the appointnment of interpreters of wtnesses
testifying before the grand jury; it does not offer interpreters
for jurors who cannot understand English. Section 905.15 does
not address use of interpreters in petit juries nor can the
statute be read as permtting the wuse of foreign |[|anguage
interpreters during grand jury deliberations. Section 905. 15
speaks to the appointnent of interpreters for grand jury wtness
testi nony al one.

Suggesting that state |aw does not prohibit providing
interpreters for Cruez and O ariaga, or other simlarly situated
persons, and that failure to provide such interpreters is a

constitutional violation, Pagan identifies the several state
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statutes dealing with the qualifications and selection of jurors
as well as case law on the subject. Pagan points to section
90. 6063, however there, as in section 913.03(2), the appoi ntnent
of an interpreter for a juror was based upon the juror’s
physical disability, not the inability to understand English.

Dilorenzo v. State, 711 So.2d 1362 (Fla. 4th DCA 1998) is

i nstructive. There, the defendant chal l enged the judge’'s
appoi ntment of an interpreter for a juror who appeared to have
difficulty understanding English, although this was not clear
during voir dire. Dilorenzo, 711 So.2d at 1361-62. The
interpreter remained with the juror during deliberations. 1d.
The District Court reversed noting the “sanctity of the jury
room has been so zealously protected that the introduction or
intrusion therein of an unauthorized person during jury
del i berations had been regarded as fundanmental error requiring
either a mstrial or a new trial.” Id. at 1363. Recogni zi ng
that section 90.6063(2) was adopted in 1993 to provide for
interpreters in civil cases for those with a hearing inpairnent,

the District Court held: “only in a circunstance expressly
aut horized by statute or rule is it proper in a crimnal trial

to send an interpreter into the jury roomwth the jurors during
their deliberations.” Id. The existing statutes and rules do
not provide for |anguage interpreters for those jurors who do

not understand English and as will be evident below, the federa
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constitution does not require appointrment of interpreters

G ven Cook; Dilorenzo;, and WIlson, the trial court cannot

be faulted in seeking any objection from counsel, and hearing
none, renoving Oariaga and Cruz for cause. Interpreters could
not be provided under the existing |aw, and Pagan has not shown
that the trial court erred in not sua sponte offering such
interpreters where none were requested. This is not a proper
argunent for a state habeas petition. Pagan has not shown that
there was any provision which allowed for appointnent of
interpreters in this situation and has not shown that a new
constitutional right to have interpreters appointed for non-
English understanding jurors has been recognized and made to
apply retroactively.

Furthernore, there is no showi ng of a deprivation of equa
protection. The Florida and United States Constitutions
guarantee the right to an “inpartial jury , but Pagan has failed
to show a deprivation of this right. A “litigant is entitled
not to a jury which mrrors the conposition of racial, ethnic
and religious groups in the comunity wherein he resides, but
rather nmerely a jury which is fairly selected.” Gech .

Wai nwri ght, 492 F.2d 747, 749 (5th Cir. 1974).

The fair-cross-section requirenent mandates the use of
a neutral selection nmechanism to generate a jury
representative of the community. It does not dictate
that any particular group or race have representation
on a jury. ... The Constitution does not permt the
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easy assunption that a community would be fairly
represented by a jury selected by proportional
representation of different races any nore than it
does that a community would be represented by a jury
conposed of quotas of jurors of different classes....
In fact, while a racially balanced jury would be
representative of the racial groups in a community,
the focus on race would likely distort the jury's
reflection of other groups in society, characterized
by age, sex, ethnicity, religion, education level, or
econom ¢ class. What the Constitution does require is
"a fair possibility for obtaining a representative
cross-section of the community."

Holland v. Illinois, 493 U S. 474, 512-13 (1990) (footnotes and

citations omtted).
“Proof of racially discrimnatory intent or purpose is
required to show a violation of the Equal Protection C ause.”

Arlington Heights v. Metropolitan Housi ng Devel opnent Corp., 429

u. S. 252, 264-65 (1977). There is no showing of a
di scrim natory purpose, thus, no showing of a violation of Equal

Prot ection. See MO eskey v. Kenp, 481 U S. 279, 292 (1987)

(opining “a defendant who all eges an equal protection violation
has the burden of ©proving ‘the existence of purposeful
di scrimnation.’”). The burden lies with the defendant. See
Bat son, 476 U.S. at 93.

A juror’s difficulty with English has been recognized as a

basis for a strike. See Young v. State, 744 So.2d 1077, 1083

(Fla. 4th DCA 1999) (noting heavy accent may signal difficulty
in conprehending English and is facially race-neutral basis for

a perenptory strike). Even the plurality in Hernandez, 500 U.S.
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at 368-72 recogni zes that exclusion of bilingual jurors does not
establish a ~constitutional violation absent a showi ng of
di scrimnatory intent.

The fact two jurors who cane forward voluntarily and
informed the trial court that they could not understand English
and were subsequently excused w thout objection fromthe defense
does not establish a discrimnatory intent by the State.
Certainly bilingual jurors, proficient in English sufficient to
understand the proceedings and fully deliberate wth their
fellow jurors may serve on a jury; and Pagan has pointed to none
in this category who were renoved for cause. There has been no
showi ng Pagan was denied a fair trial, thus, there is no
violation of the equal protection clause. This habeas issue
nmust be deni ed.

| SSUE 11|
THE CHALLENGE TO THE DEATH SENTENCE BASED UPON
CALDWELL 1S PROCEDURALLY BARRED AND W THOUT MERIT

(restated)

Pagan asserts that in light of Ring v. Arizona, 536 US.

584 (2002), the standard jury instructions are no |longer valid

under Caldwell v. Mssissippi, 472 U S. 320 (1985).° This claim

is procedurally barred as the matter could have been raised at

trial and on direct appeal. Mreover, it is without nerit as it

> This issue was raised and rejected in the Rule 3.851
postconviction litigation. (PCR 4 658).
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has been rejected by this Court previously in Robinson v. State,

865 So.2d 1259, 1266 (Fla. 2004) and Pagan has not shown a basis
for revisiting the prior decision. |In fact, Pagan even fails to
mention Robinson which directly addresses this issue. Thi s
Court should deny relief.

At trial, Pagan challenged on constitutional grounds
various aspects of Florida capital sentencing statute. Cal dwel |
was decided in 1985 and had generated case law from this Court
prior to Pagan’s trial. As such, the issue was one which could
have been raised at trial and direct appeal. Failure to do so
bars consideration here. A petition for "habeas corpus is not a
vehicle for obtaining additional appeals of issues which were
rai sed, or should have been raised, on direct appeal or which
were waived at trial or which could have, should have, or have
been, raised in rule 3.850 proceedings.”" Wite, 511 So.2d at

555. See Bl anco, 507 So.2d at 1377; Copel and, 505 So.2d at 425;

Routly, 502 So.2d at 903 (declining petitioner's invitation to
utilize the wit of habeas as a vehicle for the re-argunent of
i ssues whi ch have been raised and ruled on by this Court).

In this case, the jury was instructed that its
“recommendation as to what sentence should be inposed on this
defendant is entitled by |law and woul d be given great wei ght by
this Court in determ ning what sentence to be inposed in this

case” and that “[i]Jt is only under rare circunstances that this
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Court could inpose a sentence other than what you recomend.”
(TT. 31 3646, 3649-50).

Cal dwel| addresses the Ei ghth Anendnent whereas Ring
di scusses the Sixth Amendnent and cones into play when the
sentence exceeds the statutory maxi mum As such, Ring does not
invalidate jury instructions found constitutional under the
Ei ghth Anendment.® A Caldwell error is commtted when a jury is

msled regarding its sentencing duty so as to dimnish its sense

® To the extent Pagan suggests Ring renders Florida s capital

sentencing statute wunconstitutional, this has been rejected
repeat edl y. This Court has concluded Ring did not invalidate
Florida's capital sentencing, Bottoson v. More, 833 So. 2d 693
(Fla. 2002) (rejecting claim R ng invalidated Florida s capita

sent enci ng) . Furthernmore, it has determned that death
eligibility occurs at time of conviction; MIlls v. More, 786
So. 2d 532, 536-38 (Fla. 2001), and has rejected all other
chal | enges under Ring and Apprendi v. New Jersey, 530 U S. 466
(2000) such as wunaninmous jury as to death recommendation and
that the aggravation nust be listed in the indictnent and
unani nously found by jury. See Parker v. State, 904 So.2d 370,
383 (Fla. 2005); Suggs v. State, 923 So.2d 419, 442 (Fla. 2005)
(rejecting clains capital sentencing unconstitutional under
Ring); Porter v. Crosby, 840 So.2d 981, 986 (Fla. 2003)
(rejecting argunment aggravators nust be charged in indictnent,
submtted to jury, and individually found by unani nous verdict);

Brown v. Moore, 800 So.2d 223, 224-25 (Fla. 2001) (rejecting
constitutional challenge based on Ring where aggravators were
not listed on indictnment). Moreover, both the prior violent
felony and felony nurder aggravators were found in his case.
See Banks v. State, 842 So.2d 788, 793 (Fla. 2003) (denying Ring
claim and noting that “felony nurder” and the “prior violent
felony” aggravators justified denying Ring clain); Doorbal v.
State, 837 So.2d 940, 963 (Fla.) (sane), cert. denied, 539 U S

962 (2003).
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of responsibility for the decision.” This Court has rejected a

challenge to the standard jury instructions under Caldwell in
li ght of Ring.?®

we address Robinson's claimthat he is entitled to
relief because Florida's standard jury instructions in
capital cases violate Caldwell v. Mssissippi, 472
Uus 320, 105 S.C. 2633, 86 L.Ed.2d 231 (1985).
Specifically, Robinson clainms that Florida' s standard
jury instructions in capital cases do not conply with
Caldwell, in light of the R ng opinion, because R ng
requires the jury to play a vital role in sentencing
and the jury instructions currently dimnish that
role. Caldwell and Ring involve independent concerns.
Ring's focus is on jury findings that render a
defendant eligible for the death penalty, while
Caldwell's focus as applied in this state is on the
jury's role in the decision to recomend a sentence
for death-eligible defendants. Therefore, Ri ng does
not require that we reconsider the Caldwell issue
raised in this case.

Robi nson, 865 So.2d at 1266 (footnote omtted). See Franklin v.

State, 2007 W 1774414, at 17 (Fla. 2007) (rejecting claim

capital sentencing wunconstitutional under Caldwell based on

" “To establish a Caldwell violation, a defendant necessarily
must show that the remarks to the jury inproperly described the
role assigned to the jury by local law.” Dugger v. Adans, 489
U.S. 401, 407 (1989). This Court has recognized the jury’s
sentencing role is advisory, and the standard instructions
adequately, correctly, and constitutionally advise the jury of
its responsibility. Cook v. State, 792 So.2d 1197, 1201 (Fla
2001); Brown v. State, 721 So. 2d 274, 283 (Fla. 1998).

8 See Tuilaepa v. California, 512 U.S. 967, 979-80 (1994)
(considering the Ei ghth Anendnent and reasoning "[o]nce the jury
finds that the defendant falls wthin the legislatively defined

category of persons eligible for the death penalty, ... the jury
then is free to consider a nyriad of factors to determne
whether death 1is the appropriate punishnent”); Poland v.

Arizona, 476 U.S. 147, 156 (1986) (explaining aggravators are
not separate penalties or offenses, but are guides for selecting
bet ween sent ences).
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Ring); Mansfield v. State, 911 So.2d 1160, 1180 (Fla. 2005). Cf.

G obe v. State, 877 So.2d 663, 673-74 (Fla. 2004) (noting
"Cal dwell and Ring involve independent concerns. Ring's focus is

on jury findings that render a defendant eligible for the death

penalty, while Caldwell centers on the jury's role in the
decision to inpose death upon death-eligible defendants,” but
refusing to reach issue as it was unpreserved). There is no
guestion Pagan’s jury was instructed properly. The standard

instructions were given and the jury was told its decision would
be given great weight and only wunder rare circunstances
overridden. (TT.31 3646). This is in conpliance wth

constitutional dictates and is not inplicated by Ring.
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully

this Court deny the petition for wit of habeas corpus
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