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ARGUMENT

. THE PARTY OBJECTING TO A PEREMPTORY
CHALLENGE UNDER MELBOURNE V. STATE, SHOULD
BE REQU RED TO EXPRESSLY ALLECGE THAT THE
CHALLENGE WAS RACI ALLY (OR OTHERW SE
| MPERM SSI BLY MOTI VATED) .

Just as inpermssible racial or gender discrimnation in
our jury selection process is unconscionable, so too,
allegations that an opposing attorney is engaging in such
di scrimnation, when not supported by any factual basis, are
unconscionable. It is for that reason, that the requirenment of
an express allegation of discrimnation should remain a

requi rement under Melbourne v. State, 679 So. 2d 759 (Fla.

1996) . The express allegation serves to remnd the objecting
attorney of the serious, offensive and repugnant nature of the
objection when it is not grounded in facts. That rem nder
serves as a deterrent against objections for which the factua
basis does not exist. As the requirenent of a prima facie
showing of discrimnation has been elimnated, this express
allegation is all that remains for the purpose of retaining a
good faith basis for the objection and for the purpose of
deterring those hei nous objections which have no basis.

While both parties’ briefs argue regarding the effect of
post - Mel bourne decisions on this requirenent, it is clear that
this Court has never expressly abandoned the requirenment of an

express allegation of discrimnation. That was never at issue



in any of the post-Mlbourne cases upon which the Respondent
relies.

The Respondent argues that the allegation remains inplicit
and is typically understood by the trial court. G ven the
of fensi veness of the objection, that sinply is not enough for
the purpose of mandating an inquiry.? The charts in the
Respondents’ Appendix reflect |arge nunbers of cases, since
1984, when sone form of claim of discrimnation in the jury
sel ection process has been raised on appeal. Those nunbers do
not include the undoubtedly |arge nunber of cases in which such
clainms have resulted in affirmances without witten opinions, or
cases in which appellate counsel abandoned clains raised at the
trial court |evel based on appellate counsels’ determ nations
that the clains |acked nmerit. Judging from the extrenely |arge
nunmber of objections that are raised at the trial court |evel on
the basis of Melbourne or its antecedents, the only reasonable
conclusions that can be reached are that many attorneys believe
that discrimnation runs ranmpant in our jury selection process
or that many of the objections are clearly wthout basis. The
former of those conclusions is belied by the outcones of the
appeal s. Some form of a significant deterrent renains

essenti al .

! The State does not dispute that the trial court
retains discretion to conduct non-nmandated inquiri es.



The Brief of Respondent contains several responses to this
ar gunent . The Respondent asserts that it is enough that the
trial court understand the nature of the objection. For the
above reasons, that is insufficient.

The Respondent further argues, on the basis of Reynolds v.

State, 576 So. 2d 1300, 1302 (Fla. 1991), that “[o]rdering the
state to justify its use of the perenptory challenge in no sense
i mpugns the state or suggests an accusation of racism |Its sole
purpose is to apply the principle of accountability to the
perenptory chall enge.” The Respondent’s argunent confuses the
distinctly different purposes of the objecting party’ s objection

and the court’s request for race- or gender-neutral reasons.

The court, in requesting the reasons, is nerely adhering to what
is required of the court when sufficient allegations have been
made; the request is not acconpanied by any findings by the
court.

On the contrary, wunder Melbourne, the objection from
counsel nust be an allegation that opposing counsel appears to
be engaging in unconscionable, offensive, repugnant, inmoral,
unet hi cal and possibly illegal conduct. Such all egations, when
made beyond the four-walls of the courtroom could support an
action for defamation when not supported by facts. As the
Respondent’s own brief notes, at p. 4, “[d]iscrimnation within

the judicial systemis [the] npst pernicious,” citing State v.



Sl appy, 522 So. 2d 18, 18 (Fla. 1988), quoting Batson v.
Kentucky, 476 U.S. 79, 87-88 (1986). Likewi se, the amci brief
in support of +the Respondent, at p. 18, refers to such
discrimnation as an “evil.” Indeed, the first requirenent of
Mel bourne is that a party nust make a tinely objection on the

“basis” that the other side s perenptory challenge is on “raci al

grounds.” 659 So. 2d at 764. Thus, by all accounts, the
obj ection accuses opposing counsel of a pernicious evil. The

rem nder of the seriousness of this objection is inperative.

The Respondent further suggests that the existence of
Florida Bar disciplinary proceedings and appellate court
opinions reprimanding offending attorneys suffices as a
deterrent agai nst basel ess objections. Gven that the
Respondent has found just a single appellate court opinion
adnmoni shing an attorney, Brief of Respondent, p. 31, and the
clearly large nunber of basel ess objections which have been nade
over the past 20 years, such renedies are not realistic, as they
are clearly not being utilized in any significant manner.

Lastly, the Respondent makes nuch of this Court’s decisions

in State v. Holiday, 682 So. 2d 1092 (Fla. 1996), and Franqui V.

State, 699 So. 2d 1322 (Fla. 1997). Those decisions stand only
for the proposition that a trial court has the discretion to

conduct an inquiry when the objection is otherw se insufficient;



they do not nmndate an inquiry when the objection is
insufficient.

It should also be noted that amci in support of the
Respondent have not addressed this issue and either have no
position or do not disagree with the State.

For the above reasons, the Ml bourne requirenent of an
express allegation of discrimnation through the use of a
perenptory chall enge should remain a requirenent.

1. TH'S COURT SHOULD RECONSI DER THE
PEREMPTORY CHALLENGE |ISSUE |IN LIGHT OF THE
SERI QUS PROBLEMS W TH THE CURRENT STANDARD.
[l FLORI DA SHOULD FOLLOW FEDERAL
CONSTI TUTI ONAL LAW AND THE STANDARD EMPLOYED
IN FEDERAL  CASES, VWH CH REQUIRES THE
DEMONSTRATI ON OF A PRI MA FACI E CASE.

The second and third certified questions both revolve
around the question of whether a requirenent for the
denmonstration of a prima facie case should be reinstated in
light of continued difficulties Florida trial courts are
experiencing under Ml bourne, and they are therefore addressed
t oget her.

The Respondent’s argunents are based primarily on an
extensive categorization of the various classes of affirmances

and reversals under W©Mel bourne and its antecedents. Those charts

and categorizations do not support the Respondent’s positions.



First, they rest on highly flawed prem ses. Second, they rest
on insufficient data.

The first contention of the Respondent is that Ml bourne is
wor ki ng wel | . This is based on the premise that a snaller
percentage of cases are being reversed under Ml bourne than
under Neil and Johans. This argunent conpares the nunbers of
reported reversals on jury discrimnation clains to the nunbers
of reported affirmnces. The argunent does not take into
account the per curiam affirmances or witten opinions which did

not address Mel bourne/ Neil clains. Absent know edge of those

nunbers, there is no way that any neaningful statistical
conpari son can be undertaken. If the per curiam affirnmances in
the district courts of appeal were nuch lower in the Neil era
than in the Melbourne era, the percentages of problem cases
would be nuch different from the portrait conveyed by the
Respondent. Absent such data, the conparison is neaningless.
Next, the Respondent argues that reversals attributable to
the first-step burden under Melbourne are |ow As this first
step corresponds to the decision of whether to inpose a prina
facie case burden, the Respondent argues that the inposition of
that burden is not necessary. Thus, the Respondent argues that
“only 6 were reversed due to a trial court’s error in evaluating
the Neil objector’s showing.” Brief of Respondent, p. 27. As

the dozens of other reversals were largely attributable to



determ nations of the genuineness or existence of a race- or
gender-neutral reason, the Respondent argues that the prinma
facie case requirement wll not have any effect on such
reversal s.?

The Respondent’s argunment ignores the clear connection that
a prima facie case requirenent has on the subsequent steps under
Mel bour ne. In many of the cases in which a defense attorney’s
perenptory chall enge has been disallowed, a prim facie case nay
not have existed, and the inquiry and disall owance woul d never
have been at issue. Li kewise, in nmany of the cases in which a
prosecutor’s (or civil party’'s) challenge was found by an
appel l ate court to have been inproperly upheld, the absence of a
denonstration of a prima facie case would have barred the tria
court from conducting an inquiry and would have barred a
reversal. Gven that Florida courts no |longer look for a prinma
facie case, Florida appellate opinions generally do not set
forth the types of facts that other jurisdictions look to -
patterns of discrimnation, percentages of strikes wused on
menbers of particular groups, percentages of nenbers of groups
in the venire and jury, nunbers of nenbers of the group that
attorneys accepted prior to the objection at issue, etc. Absent

know edge of such facts, it can not be said how many of the

2 See, Brief of Respondent, p. 27 (“Therefore, only 6
cases could possibly be renedied by reverting to the prinma facie

burden. ).



reversals would have lacked a prinma facie case and thus been
unnecessary reversals. Gven the lack of a need to make such a
showi ng, it should readily be assunmed that a substantial nunber
of cases would fall into that category.

The experience of the Eleventh Circuit Court of Appeals,
over the 20 years since Batson, suggests that the prinma facie
case requirement does make a difference in avoiding unnecessary
and costly reversals on appeal. |In the Appendix to this brief,
the State has included a LEXIS printout of Eleventh Grcuit
opi nions which have cited Batson. O the 104 cases, the
undersigned identified 43 which involved Batson issues and
trials in crimnal or civil cases in federal district courts.?

O those 43 cases, not a single one could be found in which
the Eleventh Circuit reversed a federal di strict court
conviction or verdict for any error under Batson. Thr ee
remanded cases for post-appeal inquiries under Batson. A smal |
nunber of those 43 which cited Batson did not involve any Batson

i ssue.* Thus, unless one is prepared to say that the federa

3 The wundersigned excluded cases reviewed in federa
court as habeas corpus cases under 28 U S . C 8§ 2254, for two
reasons. First, many of those are Florida state trial court
cases, where the Batson prina facie case requirenment was never
enployed in the first place. Second, federal habeas review of
state court proceedings is highly constrained and deferential to
state courts, and thus does not reflect the manner in which the
federal judiciary is enploying Batson and the experience of the
federal judiciary with the Batson test.



11" Circuit is countenancing or condoning discrimnation, the
inevitable conclusion is that Batson has been enployed wi thout
difficulties by the federal trial courts. Unless one is prepared
to say that there is a significant qualitative difference anong
practitioners and/or judges in state and federal courts, a
simlar result should be expected in state courts that enploy
Bat son.

The State noted in its Initial Brief, pp. 39-40, that
application of Batson analysis in state courts should be
requi red due to concerns regarding federal habeas corpus review
of state court convictions. That point was corroborated by the

recent decision in Atwater v. Croshy, 451 F. 3d 799, 807 (1l1lth

Cir. 2006), as the Eleventh Crcuit “strongly caution[ed] [the
state] courts that the failure to address each of Batson' s steps
creates the risk of serious constitutional error.” Devi ati ng
from Batson increases the possibility that the federal court
will find errors in the manner in which the state courts handl ed
t he issue.

By way of exanple, although a plurality opinion of the

Suprene Court, in Hernandez v. New York, 500 U S 352, 359

(1991), stated that the proffering of a reason renders the prinma
facie case determ nation noot, the Eleventh Circuit subsequently

noted that this was nmerely a plurality opinion and dicta, and

4 See, Appendix to Reply Brief, pp. 1-17.



did not apply when the judge directed counsel to proffer a

reason. United States v. Stewart, 65 F. 3d 918, 924 (11'" Gr.

1995). The prima facie case requirenent remains an “absolute

precondition.” United States v. Ochoa-Vasquez, 428 F. 3d 1015,

1038 (11'M Cir. 2005). Thus, for purposes of federal habeas
review in the Eleventh GCircuit, it can be expected that a
proffered reason, in response to a court directive, wll not
constitute an abandonnment of the prima facie case requirenent,
and any attorney who fails to nmake that denonstration will not
be presenting a viable federal constitutional claim and wll
likely be waiving the defendant’s rights under Batson; defense
counsel can preserve a client’s rights under Batson only by
adhering to it.

The Atwater opinion highlights another problem wth
Mel bourne, and a problem with the Respondent’s argunent. As
Atwat er denonstrates, the ultinmate question in any given case is
whether there has been inpermissible discrimnation. The
Respondent argues that “the factors exanm ned under the prim
facie burden . . . are examned under Florida s third-step
genui neness inquiry.” Brief of Respondent, p. 39. Unfortunately,
that does not appear to be true. The “genui neness” inquiry, as
evidenced by Florida appellate <court opinions, has becone
divorced from the question of whether discrimnation exists.

The “genui neness” inquiry has becone the be-all and end-all. If

10



genui neness does not exist, discrimnation has becone presuned,
wi thout any consideration of factors such as jury or venire
conposition, strikes used on nenbers of the group in question,
the nature of the case, the respective races or genders of
parties, victinms, and w tnesses, etc. Thus, many of the cases
resulting in reversals under Ml bourne contain absolutely no
di scussion of the other factors which tend to prove or disprove
discrimnation; they look only to the genuineness or the race-
neutral nature of the reason.”

As many of our trial and appellate courts are clearly not
considering the factors regarding a prima facie case at any
stage of the Melbourne analysis, they are clearly 1osing sight
of the ultimate goal — proscribing discrimnation — by divorcing
the second and third steps of the analysis from the ultimte
guestion  of whet her discrimnation exists. Wiile the
genui neness analysis is <clearly highly probative of that
guestion, it nust still be seen as just an inportant tool in
anal yzing the question. The wultimate burden and goal, as

recogni zed in cases follow ng Batson, is for the objecting party

° See, e.g., Rojas v. State, 790 So. 2d 1219 (Fla. 3d
DCA 2001); Perez v. State, 890 So. 2d 371 (Fla. 3d DCA 2004);
Anderson v. State, 873 So. 2d 1278 (Fla. 4th DCA 2004); Dean v.
State, 703 So. 2d 1180 (Fla. 3d DCA 1997); Georges v. State, 723
So. 2d 399 (Fla. 4th DCA 1999); Brown v. State, 733 So. 2d 1128
(Fla. 4th DCA 1999); Douglas v. State, 841 So. 2d 697 (Fla. 3d
DCA 2003); English v. State, 740 So. 2d 589 (Fla. 3d DCA 1999).
The sanme point can be seen in other post- Ml bourne cases; these
are just exanples of it.

11



to carry its burden of proving purposeful discrimnation.”

(Cchoa-Vasquez, 428 F. 3d at 1038- 39.

VWhile this Court’s decision in Ml bourne recogni zes that a
genui neness analysis should <consider the totality of the
ci rcunstances, including the make-up of the venire, strikes on
ot her nmenbers of the sanme group, and simlar factors, 679 So. 2d
at 764, n. 8, the post-Mel bourne opinions conpel the concl usion
that these factors are being ignored. These factors are being
i gnored because they are no |onger being developed at the tria
court |evel. They are no |onger developed at the trial court
| evel because the logical tinme for developing them — during the
prima facie case denobnstration at the inception — has been
renoved.

In addition to the federal judiciary, at |east 46 state
court jurisdictions deem the Batson standards sufficient and
wor kabl e. Al four of the jurisdictions, other than Florida,
whi ch have abandoned the prima facie case denonstration, are
uniform in permtting post-trial, post- appeal, evidentiary
inquiries into the genuineness and race-neutral basis of the
reasons when sufficient inquiries were not held during the

trial. State v. Jones, 358 S.E. 2d 701, 703-04(S.C 1987); State

v. Chapman, 454 S.E. 2d 37 (S.C. 1995); State v. Parker, 836

S.W 2d 930, 940-41 (M. 1992); In the Case of United States v.

Hurn, 55 MJ. 446, 450 (U S. C. App. Arned Forces 2001); State

12



v. Rigual, 771 A 2d 939, 947 (C. 2001). Those jurisdictions
do not countenance reversals of trials absent a denonstration of
a likelihood of discrimnation. Florida, through its per se
rule of reversal when an inquiry is not conducted, remains
unique in that regard, as the sole jurisdiction in this country
to place form over substance and tolerate reversals of
convi ctions which have no link to discrimnation when an inquiry
has wrongfully been denied by the trial court.

Lastly, amci assert that “[t]he state and the FPAA
essentially advocate a schene that is designed to safeguard the
very evil that Neil and its progeny have sought to elimnate.”
Brief of Amici in Support of Respondent, p. 18. The test that
the State and the FPAA are advocating is the test that is
utilized by the Supreme Court of the United States and 46
states. The prinma facie case requirenent is the one which this
Court, in Neil, had utilized for several years. Amci are thus
suggesting that the Suprenme Court of the United States, 46 state
judiciaries, and this Court during the Neil era, all advocated a
schenme to safeguard discrimnatory practices in jury selection.

There are multiple legitimte concerns which nust be
bal anced during the crimnal trial. Just as our courts mnust be
concerned about prohibiting inperm ssible discrimnation during
jury selection, so, too, our courts nust be concerned about

upholding <convictions which are in no way tainted by

13



di scrimnation, when no showing or allegation of discrimnation
has even been made. Any test administered during jury selection
will, at best, be an inperfect vehicle for conbati ng
di scri m nati on. Attorneys for the parties base their jury
sel ection challenges on their clients’ perceived needs, not on
those of the prospective jurors. Wiile the judge may retain
discretion to inquire when the parties have not objected, the
judge does so only at the peril of being accused of departing
from his or her detached, neutral role, and at the risk of
creating reversible error beyond the control of any party.
Thus, no “test” wll attain perfection; any “test” nust strive
to balance all of the legitimte interests at stake at a trial
The current test fails when it permts reversals of fair trials
which have not been shown to have been tainted by any
discrimnation and for which discrimnation has not even been
al | eged.

CONCLUSI ON

This Court should reverse the decision of the |ower court
and either uphold the requirenent for an express allegation of
discrimnation, inplenent a prima facie case requirenent, permt

post - appeal evidentiary inquiries, and/or apply limted harnl ess

14



error anal ysis.
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