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PRELI M NARY STATEMENT

Appel l ant, Janmes Franklin Rose, Defendant below, wll be
referred to as “Rose” and Appellee, State of Florida, wll be
referred to as “State”. “RS” will designate the appellate record
from the re-sentencing in SC94317; “PCR" wll denote the

postconviction record in this case; and “S’ before either record
will indicate supplenental materials. Rose’'s initial brief wll
be notated as “IB.” Where appropriate, the volume and page
nunber (s) wll be given.

Al t hough not all of the prior records cone into play, the
followwng is a listing of the cases reviewed involving the
i nstant hom ci de and death sentence:

1. Rose v. State, 425 So.2d 521 (Fla. 1982), cert.

denied, 461 U S 909 (1983) (affirm ng conviction,
reversing sentence, and remandi ng for resentencing);

2. Rose v. State, 461 So.2d 84 (Fla. 1984), cert.
deni ed, 471 U. S 1143 (1985) (affirmng death
sent ence) ;

3. Rose v. State, 675 So.2d 567 (Fla. 1996) (finding
penal ty phase counsel i neffective, resent enci ng
ordered);

4. Rose v. State, 787 So.2d 786 (Fla. 2001), cert.
deni ed, 535 U. S. 951 (2002) (affirm ng death sentence)




STATEMENT OF THE CASE AND FACTS

Rose is appealing the summary denial of his postconviction
noti on addressed to his re-sentencing. This Court has outlined
the procedural history of this case as foll ows:

James Franklin Rose was indicted for t he
ki dnapping and first-degree nurder of eight-year-old
Lisa Berry in Novenber 1976. Rose's first tria
resulted in a mstrial because the jury could not
reach a verdict. On retrial, he was convicted of both
counts and sentenced to life on the kidnapping count
and death on the nurder count. This Court affirned
both of his convictions but vacated the death
sentence. See Rose v. State, 425 So.2d 521 (Fla.
1982). The Court found the trial court erred during
the penalty phase in giving an inproper "dynanmte" or
“"Allen charge" after the jury sent the follow ng note
to the judge: "We are tied six to six, and no one w ||
change their mnd at the nonent. Please instruct us."
W held that the trial court erred in failing to
recogni ze that where seven jurors fail to vote to
recommend death, the jury recommendation is for life.
The case was remanded for a resentencing. See id. at
525.

At resentencing the new jury recommended a
death sentence by a vote of eleven to one, and the
trial court sentenced Rose to death. This Court
affirmed the sentence. See Rose v. State, 461 So.2d 84
(Fla. 1984). Followng the Governor's subsequent
i ssuance of a death warrant, Rose petitioned this
Court for a wit of habeas corpus and a notion to stay
his execution, asserting, anong others, clains of
ineffective assistance of appellate counsel. This
Court denied relief. See Rose v. Dugger, 508 So.2d 321
(Fla. 1987). Thereafter, Rose filed a notion for
postconviction relief pursuant to Florida Rule of
Cri m nal Procedure 3. 850, al | egi ng i neffective
assi stance of counsel at both the guilt and penalty
phases of his trial. The trial court summarily denied
the nmotion w thout conducting an evidentiary hearing
but this Court reversed, and directed the trial court
to hold an evidentiary hearing. See Rose v. State, 601
So.2d 1181 (Fla. 1992).



After holding an evidentiary hearing, the trial
court again denied all relief. Thereafter, this Court
affirmed the trial court's denial of the claim of
i neffective assistance of counsel at the guilt phase.
See Rose v. State, 675 So.2d 567 (Fla. 1996); however,
we reversed the trial court's ruling with regard to
the penalty phase ineffectiveness of counsel and
remanded for a new sentencing. See id. at 569.
Pursuant to this Court's reversal, a new jury was
sel ected and penalty phase proceedings were held. At
the close of this latest penalty phase, the jury
recommended death by a vote of nine to three. After
the jury's recommendation, sentencing nenoranda were
submtted by the parties and victim inpact evidence
was presented to the judge at a Spencer hearing. On
February 13, 1998, the trial court sentenced Rose to
deat h.

Rose v. State, 787 So.2d 786, 789-90 (Fla. 2001) (footnotes

omtted).
This Court also outlined the facts from the original
conviction and fromthe resentencing as foll ows:

The essential facts of this case are described in
this Court's opinion on Rose's first direct appeal:

Al though circunstantial in nature, the
evidence was sufficient for the jury to have
found beyond a reasonable doubt t hat
defendant, and no other person, Kkidnapped
and nurdered eight-year-old Lisa Berry. The
evi dence reveal s that defendant was the | ast
person to be seen with Lisa at the bowing
alley on the night she disappeared. Barbara
Berry, Lisa's nother, was at the bowing
alley with famly and friends when defendant
arrived shortly after 9 p.m on Cctober 22,
1976. According to Barbara, defendant joined
her and other team nenbers at the bowing
circle where they talked for sever al
m nutes. Shortly after 9:30 p.m, defendant
said that he was going to the poolroom area
of the bowing alley. Lisa told her nother



that she was going with him Defendant and
Lisa were |last seen by Lisa's sister Tracy,
who testified that Lisa was outside the
front door of the bowing alley and
def endant was standing just inside the front
door. Defendant gave Tracy noney for cokes,
but when she returned from the snack bar
with the cokes, both defendant and Lisa were
gone. Upon being informed by Tracy that she
could not find defendant and Lisa, Barbara
attenpted to find them Wile looking for
them she was paged for a telephone cal
which turned out to be from defendant. He
asked Barbara the tinme; she said 10:30. He
responded that it was 10:23. He asked what
time she would be finished bowing; she said
11: 30. Defendant was next seen entering the
bowing alley at approximately 11:30 p.m
The nedical exam ner's testinony established
the time of Lisa's death to be wthin
twenty-four hours either side of 1 a. m,
Cct ober 23, 1976.

The evidence reveals that defendant had
a notive for killing Lisa. Al though he and
Lisa's nother had dated for about nine
nmont hs, they were no |onger dating regularly
because he was extrenely |eal ous about her
working in the bowing alley bar and being
around other nmen. Lisa's nother testified
that defendant told her that he could hurt
her and that she did not know what he was
capabl e of doing. A nmale friend of Barbara's
who was at the bowing circle when defendant
was there was asked by Lisa if he was going
to have breakfast with her and her nother.
According to testinmony at trial, defendant,
after having overheard this conversation had
a look on his face as if to say, “VWhat is
goi ng on?”

Several people present at the bowing
alley testified that when defendant returned
at approximately 11:30, he had a large red
spot on his lower right trousers |eg. Expert
testinmony revealed the spot to be type B
bl ood. Type B bl oodstains also were found on



the outside of the passenger's door of
defendant's white van, on the passenger's
seat, and on the engine cover. Fingernai
scrapings taken from defendant revealed
blood. It was stipulated in the record that
Lisa had type B blood and that defendant had
type A bl ood.

At about 11:45 p.m on the night Lisa
di sappeared, a white van was seen behind a
Pantry Pride store |ocated about a quarter
of a mle fromthe bowing alley. Defendant
was seen driving his white van that sane
night. According to testinony at trial, when
the search for Lisa began shortly after
defendant's return to the bowing alley at
11:30, he drove away and returned at |east
three times. Lisa's green sweater and pink
pants were found the next afternoon behind
the Pantry Pride. Her pink blouse was |ater
found in defendant's van. Lisa's nude body
was found four days after her disappearance
in a canal approximately ten mles fromthe
bowing alley. Her shoes were found about a
mle apart alongside a road between the
canal and the bow ing alley.

A pai nt-stai ned hamer was found in the
canal about six feet from Lisa' s body.
Def endant was a pai nter, and expert
testinmony revealed that paint sanples from
the hammer were simlar to paint sanples
taken from paint cans in his van. The
nmedi cal examiner testified that Lisa' s death
resulted from severe head injuries caused by
bl unt force.

Expert witnesses also testified that a
green fiber taken from defendant's cl othing
after his arrest was consistent with fibers
from Lisa's green sweater found behind the
Pantry Pride and that a crushed hair taken
from defendant's sock was consistent wth
hair from Lisa's hairbrush

Def endant made nunerous i nconsi stent
attenpts to account for his whereabouts on



the evening Lisa disappeared and to explain
away certain evidence. Defendant told Lisa's
not her that he was at the H ghway Bar when
he telephoned her regarding the time and
stated to her that it was 10:23. He was
uncharacteristically exact about the tine,
and he could be <clearly heard wthout
backgr ound noi se whi ch, accordi ng to
testi nony, would not have been possible had
he been at the bar when he tel ephoned since
the band at the bar would have been playing
| oudly at that particular tine.

When defendant returned to the bowing
alley at 11:30, he pretended that Lisa was
still alive. Acting as though Lisa was
present at the bowing alley in his visible
sight, he commented to Lisa's nother that
Lisa was getting chubby and asked who was
the person with the goatee to whom Lisa was
tal king. Wien she turned around to see who
defendant was referring to, she saw neither
Li sa nor a person with a goat ee.

After initially denying that the spot
on his trousers leg was blood, defendant
|ater explained that he had cut hinself
changing a tire. Testinony indicated the
spare tire was fully inflated. He told a
police officer that he had cut his leg while
crawl i ng underneath the van to check out a
noi se he had heard. Wen the officer took
defendant to the area where he clainmed to
have crawled wunder the van, the officer
could not find any inpressions in the sand
t hat coul d have been made by a human body.

In an attenpt to cover the blood spot
on his trousers which was first noticed and
called to his attention upon his return to
the bowing alley at 11:30, defendant first
covered it with a whitewash or paint. Later
after he went into a restroom the spot was
covered with grease or sonme bl ack substance.
Def endant explained to a police detective
that the blood on the seat of his van was
from an injured friend whom he had taken



home about two nonths earlier. The friend
had type A blood. The blood on the seat was
type B, the sane as Lisa's.

Def endant, at one point, told police
detectives that Lisa had |ast been near the
van about two weeks prior to the night of
her di sappearance. He |ater stated that Lisa
had attenpted to get into the van earlier
that evening and he told her to get out.
Lisa's nmother testified that Lisa had not
been in defendant's van for about a year.

Def endant was convi ct ed for t he
ki dnapping and first-degree nurder of Lisa
Berry.

Rose, 425 So.2d at 522-23.

PENALTY PHASE HEARI NG

In the nost recent penalty phase, the State
presented evidence through the nedical examner, Dr.
Abdul  ah Fatteh, relating to the tine, cause and
manner of the victims death. He testified that
despite the deconposed state of the victinmls body, he
was able to determine that she died of severe head
injuries. The external injuries included a fracture at

the base of her skull and cerebral henorrhage. The
nature of the henorrhage indicated that the blows were
sustained while she was still alive. He also testified

that the injuries to the back of the head were caused
by the side or blunt end of a hamrer or possibly by
the kicking of the victimis head by an adult wearing
shoes. Dr. Fatteh initially testified that death
likely occurred within mnutes to no |longer than an
hour after the injuries. However, on cross-exani nation
he stated that she probably died within four to eight
m nut es.

Sergeant Dennis Wil ker, one of the first to
arrive at the bowling alley in response to the m ssing
person call, testified that he encountered Rose and
could snell alcohol about Rose's body and that Rose
“appeared to be wunder sone influence, but [he]
woul dn't say drunk,” as he was cooperative and polite.
Retired Detective Arthur MLellan, who got there at



approxi mately the sanme tinme as Sergeant Wl ker,
testified that he did not snell alcohol about Rose's
person and felt that Rose was sober. Detective Edward,
who interviewed Rose on OCctober 23, 1976, the day
after the killing, testified that Rose told him that
he monentarily left the bowing alley to get a drink
at a local bar and then left the bar after getting the
drink. The bartender on duty, however, testified that
she did not see Rose at the bar that night. Rose's
former probation officer, Charles D ckun, testified
that Rose and everyone he interviewed who knew Rose
indicated that Rose had an al cohol problem Dickun's
testinony, however, did not pertain to the night of
the killing.

Rose presented four wtnesses in nitigation.
Three testified about his personality and good nature.
Judy Greear had known Rose for twenty-four years and
had lived with himin 1975. She testified that he was
a good man and good to her two children. She added
t hat al t hough Rose was jeal ous, she had never observed
any act of violence on his part. Floyd Tenpleton, whom
Rose worked for as a painter, testified that Rose was
honest, trustworthy, and his best worker. Floyd and
Ms. Tenpleton testified that they trusted Rose wth
their grandchildren as he used to always play wth
t hem when he cane over to their hone.

The | ast witness for Rose, Dr. Jethrow Tooner, a
mental health expert, presented extensive testinony
regardi ng Rose's troubled history and nental problens.
He testified that Rose was born out-of-wedl ock and
never knew his biological father, who apparently
abandoned him a few nonths after birth. Rose's
subsequent relationship with a stepfather was not
supportive or nurturing, but was in fact hostile and
| acki ng of any enotional support. Dr. Tooner perfornmed
several nmental tests upon Rose and testified that the
results suggested the |ikelihood of sone organic
inpairment or brain danage, due in part to two head
injuries Rose had suffered from falls, including one
from a ladder. He pointed out that Rose had always
been a slow | earner as evinced by the fact that he was
retained in fourth, fifth, and seventh grades of
school and then dropped out of school entirely. Rose
had scored an eighty-nine on an 1Q test and Tooner
concluded that Rose suffered the effects of a



borderline personality disorder

On cross-exam nation, the State underm ned many
of the points made by Dr. Toonmer regarding Rose's
mental and enotional state before, during, and after
the comm ssion of the murder. The State brought up the

fact that

a nore recent 1Q test adm nistered to Rose

while in prison produced a score of nnety-nine. The
State also presented Dr. Toonmer wth psychol ogical
reports perfornmed in the 1970's by other doctors. Two
of the reports, perfornmed in 1971 and 1976, concl uded
that Rose was a sociopath, while another done in 1973
concl uded there was no evidence of psychosis or acute

enot i onal
i ndi cat ed

distress. Oher findings in the reports
that Rose's nenory was intact, he was an

out goi ng person, and he was of average intelligence.
The State al so suggested in its questioning that Dr.
Toonmer failed to consider inportant information in
arriving at his findings. For instance, Dr. Tooner
conceded he never talked to any of the doctors who
perfornmed the earlier exam nations of Rose. The State
also established the doctor's failure to talk to
i ndi viduals who were close to Rose to get insights on
hi s personal rel ationshi ps.

Subsequent to the penalty phase trial and the

jury's
Spencer

present ed

victims
i nvol ved

recomrendation of death, the court held a
hearing wherein victim inpact evidence was

by the State. M. Margaret Szabo, the
grandnot her, testified about the hardship
in having to relive this experience and

wondered what the victim could have become wth her
intelligence, conpassion and personality. The other

W t ness,

about her

Ms. Berry, the victinis nother, testified
perpetual pain and grief in having to

continually go through this process. She also echoed
the testinony regarding the victims intelligence,

| ove, and
the trial court sentenced Rose to death

heari ng,

| eadership at such a young age. After the

Rose, 787 So.2d at 791-94. Upon this evidence, Rose received a

nine to three jury recommendation for death. The trial court

foll owed that

reconmendati on and sentenced Rose to death based



on the finding of five aggravators,! no statutory nmitigators, and
ei ght non-statutory mitigators.? (RS.15 1591-1611).
On appeal fromthe resentencing, Rose raised 20 issues,? the

i ssues pertinent to this appeal are: “(2) the State violated

1 (1) defendant on parole, (2) prior violent felony convictions,
(3) felony nurder/kidnapping, (4) heinous, atrocious, or crue
g“FM(T), and (5) victimunder the age of 12 (RS.15 1591-99)

“Some weight” was given to (1) non-nurturing childhood, (2)

enpl oynent history, (3) good characteristics; “little weight”
was accorded (4) below average intelligence, (5) good person
adapted to prison life, (6) good deeds, and finally, and “very
little weight” was assigned (7) attenpt at cooperation and (8)
mai nt ai ni ng i nnocence. (RS.15 1599-1611)
3 This Court addressed Rose's claims under the follow ng issues:
“(1) the trial court erred in allowing the State to present
gruesone photographi c evidence; (2) the State violated Brady v.
Maryl and, 373 U S. 83, 83 S.C. 1194, 10 L.Ed.2d 215 (1963), in
its late release of autopsy photographs; (3) the trial court
erred in failing to rule following a hearing held pursuant to
Ri chardson v. State, 246 So. 2d 771 (Fla. 1971), concerning the
| ate discovery of the Brady material; (4) prosecutorial coments
made during closing argunents were harnful to Rose; (5) the
State engaged in msconduct in its cross-examnation of the
defense's expert; (6) the trial court erred in allowing the
State to elicit testinony designed to inply that a sexual
assault had been committed; (7) the trial <court erred in
allowing the State to present evidence of the inpermssible age
aggravator; (8) the trial court erred in (a) its consideration
and finding of the "prior violent felony" aggravator and (b)
inmperm ssibly doubling this aggravator wth the "parole"
aggravator; (9) the trial court erred in finding the Kkidnapping
aggravator; (10) the trial court erred in finding HAC, (11) the
trial court erred in its consideration of nental mtigation;
(12) victim inpact testinony was inproperly allowed; (13) the
trial court erred by refusing to read nonstatutory mtigators;
(14) the sentence is not proportional; (15) the tine spent on
death row violates Rose's constitutional rights; (16) death by
el ectrocution violates state and federal constitutions; and (17)
Rose deserves a |life sentence on the ground of the penalty phase
"Al'l en charge" issue fromhis original trial.

Rose v. State, 787 So.2d 786, 790 n.3 (Fla. 2001).
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Brady v. Maryland, 373 U S. 83 (1963), in its late rel ease of
aut opsy phot ographs; and (3) the trial court erred in failing to
rule following a hearing held pursuant to Richardson v. State
246 So. 2d 771 (Fla. 1971), concerning the late discovery of the
Brady material.” This Court found no reversible error under
either theory. The Brady claim was rejected because prejudice
had not been shown, i.e. “the photographs woul d have done very
little in either confirmng or negating Dr. Fetteh s testinony
that the death occurred within four to eight mnutes of the head
injury.” Rose, 787 So.2d at 796. Further, this Court concl uded

that a Richardson hearing was held, and that counsel’s decision

not to present the evidence, “rendered harm ess” “any failure of

the court to formally rule” on the alleged Richardson violation

Rose, 787 So.2d at 797.

Followi ng the affirmance of the sentence on direct appeal
Id. at 806, Rose filed a Petition for Wit of Certiorari wth
the United States Suprene Court. In it he raised four issues:

I Whether a six to six vote by an
advisory jury is a |ife recomendation;
What happened here?

[ 1 VWhet her this Court can review a case to
cure a “fundanental injustice” at any tine?

11  Wether Janes Rose’s death sentence can
stand when the penalty phase jury was
tainted by reliance on an aggravating factor
declared illegal in violation of the Ex Post
Facto Clause of the Florida and United
States Constitutions?

11



IV Whet her erroneously weighed aggravating

and mtigating evidence warrants vacating

the death sentence inposed despite an

initial six-to-six reconmendation for life?
(PCR 2 601-50). The State opposed the granting if certiorari
(PCR. 2 651-92). Before the Suprene Court conferenced, Rose

filed a notion to consolidate his case with Ring v. Arizona case

no. 01-488 and his Anended Supplenental Authority in Support of
James Rose’'s Petition for a Wit of Certiorari in which he
sought to add the claim that Florida s capital sentencing was

unconstitutional in light of Apprendi v. New Jersey, 120 S. C.

2348 (2000) and State v. Arizona, 25 P.3d 1139 (Ariz 2001). (PCR

719-37). The State responded (PCR 738-815). On March 18, 2002,
the Suprenme Court denied Rose’'s notion to consolidate and

petition for certiorari. (PCR 816-17). See Rose v. Florida, 535

U S. 951 (2002).
A Case Managenent Hearing was held on February 6, 2004
(PCR. 13 898-937), and on February 9, 2006, postconviction relief

was denied summarily. (PCR 3 842-48). This appeal followed.
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SUMVARY OF THE ARGUMENT

GROUND | — Postconviction relief was denied properly. The
trial court’s reasoning is set forth in its order and supporting
docunentation is drawn from the State’'s response. Such was

appropriated under MLin v. State, 827 So.2d 948, 954 (Fla.

2002); Anderson v. State, 627 So.2d 1170 (Fla. 1993). Furt her

t he record establ i shes t hat t he clains were | egal l'y
insufficient, procedurally barred, neritless, or refuted from
t he record.

Sub-claim | — The claim of ineffectiveness for not having

obtained a ruling on the Richardson issue is procedurally barred

and neritless. This Court found on direct appeal that defense
counsel placed on the record his reasoning for not presenting
the newy disclosed autopsy photographs and Dr. Wight’'s
testinony and that the trial court’s failure to give a fornal

ruling on the Richardson matter was harmnl ess. Rose is barred

from cloaking the sanme issue as one of ineffectiveness to
overcone the bar. Mor eover, given counsel’s announced record
strategy and the resolution of the matter on direct appeal, Rose

does not neet the dictates of Strickland to prove deficiency and

prej udi ce.
Sub-claim |1 — The assertion that counsel render ed

deficient performance when he failed to object to Juror

DeMatteis’ voir dire question was denied properly on the nerits.

13



The record, when read in context, refutes the allegations raised
here, and establishes that the jurors were properly instructed
as to their sentencing role. Nei t her deficiency nor prejudice
has been shown fromthe |ack of an objection.

Sub-claim Il — Rose claim of ineffective assistance for
counsel’s failure to object to the State’s opening statenent
comment that Rose stopped talking to the police as a comment of
the right to remain silent was denied properly.

Sub-claim IV — The denial of relief on the issue of
counsel’s effectiveness for not having objected to a single
reference by the State to a tangential defense as a “snoke
screen” was proper. No prejudice could be shown arising from
t he one comment.

Sub-claim V - M1 - The challenge to Florida s capital
sentenci ng based upon Ring is procedurally barred such a Sixth
Amendnent claim could have been raised on direct appeal.
Moreover, Ring has been held not to be retroactive and Rose’s
sentence was final before Ring was issued. Furt hernore, Rose
has prior violent and contenporaneous felony convictions thereby

taking the matter outside the purview of R ng.

14



ARGUVENT

GROUND |
THE SUMVARY DENI AL OF ROSE' S POSTCONVI CTI ON
MOTI ON WAS PROPER AS THE CLAI MS WERE LEGALLY
| NSUFFI CI ENT, PROCEDURALLY BARRED, NERI TLESS
AND/ OR REFUTED FROM THE RECORD (rest at ed)

Rose asserts that his notion presented facially wvalid
cl ai ns, which should not have been denied sunmarily.
Prelimnarily, he conplains that the trial court’s order fails
to attach portions of the record supporting the sunmmary deni al
and then he challenges the denial of each of his postconviction
cl ai ns. A review of the order and record establishes that the

court’s order denying relief summarily met the dictates of

Anderson v. State, 627 So.2d 1170, 1171 (Fla. 1993) and Florida

Rule of Crimnal Procedure 3.851(f)(5)(D) when it outlined the
basis for the denial of relief, referenced portions of the
record either in the order or by incorporating the State’'s
Response to Defendant’s Mtion for Postconviction Relief (PCR 2
226-841). Such procedure allows for a neaningful appellate
revi ew. Mor eover, the individual clains fail as they either are
pl ead insufficiently, procedurally barred, neritless, or refuted
fromthe record. This Court should affirm

On review, a summary denial of postconviction relief wll
be affirnmed where the |law and conpetent substantial evidence

supports its findings. Diaz v. Dugger, 719 So.2d 865, 868 (Fla.

15



1998). In Lucas v. State, 841 So.2d 380, 388 (Fla. 2003), this

Court stated: “To uphold the trial court's summary denial of
clains raised in a 3.850 notion, the clainms nust be either
facially invalid or conclusively refuted by the record. Further,
where no evidentiary hearing is held below, we nust accept the
defendant's factual allegations to the extent they are not

refuted by the record.” See State v. Coney, 845 So.2d 120, 134-

35 (Fla. 2003); Peede v. State, 748 So.2d 253, 257 (Fla. 1999)

(citation omtted). To support a summary denial, the court
“must either state its rationale in its decision or attach those
specific parts of the record that refute each claim presented in

the motion."™ MLin v. State, 827 So.2d 948, 954 (Fla. 2002)

(quoting Anderson v. State, 627 So.2d 1170 (Fla. 1993)).

RECORD DOCUMENTS NEED NOT BE ATTACHED TO THE
ORDER DENYI NG POSTCONVI CTI ON RELI EF SO LONG
AS THE COURT' S ORDER MAKES FACTUAL FI NDI NGS,
CONCLUSI ONS OF LAW AND REFERENCES THOSE
PORTIONS OF THE RECORD AS ARE NECESSARY TO
PERM T A MEANI NGFUL APPELLATE REVI EW
(restated)

Pur suant to rule 3.851(f)(5)(D), the court denyi ng
postconviction relief nust “mak[e] detailed findings of fact and
conclusions of law with respect to each claim and attach[] or
referenc[e] such portions of the record as are necessary to
allow for neaningful appellate review” As noted above when

di scussing the standard of review, attachnent of portions of the

record are not required where the trial court puts its rationale
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in witing. MLin, 827 So.2d at 954; Anderson, 627 So.2d at
1171. Here, the trial judge nade detailed findings, referenced
case law, and specific portions of the State’s response wherein
record citations as well as related materials were provided in
support of summary denial of relief. Together, these itens
allow for a neaningful review The conplaint that docunents
shoul d have been attached to the order nust be rejected.

Law for clainms of ineffective assistance of counsel - For a
defendant to prevail on an ineffectiveness claim he nust
establish (1) counsel’s representation fell below an objective
standard of r easonabl eness, and (2) but for counsel’s
deficiency, there is a reasonable probability the result of the

proceedi ng woul d have been different. Strickland v. Washi ngton,

466 U.S. 668, 688-89 (1984).

First, the defendant nmust show that counsel's
performnce was deficient. This requires show ng that
counsel made errors so serious that counsel was not
functioning as the "counsel" guaranteed the defendant
by the Sixth Amendnent. Second, the defendant nust
show that the deficient performance prejudiced the
def ense. This requires showing that counsel's errors
were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unl ess a
def endant makes both showi ngs, it cannot be said that
the conviction or death sentence resulted from a
breakdown in the adversary process that renders the
result unreliable.

Valle v. State, 778 So.2d 960, 965 (Fla. 2001). At all tines,

Kearse bears the burden of proving not only counsel’s

representation fell bel ow an obj ective standard of
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reasonabl eness, and was not the result of a strategic decision
but also actual and substantial prejudice resulted from the

defi ci ency. See Strickland 466 at 688-89; Ganble v. State, 877

So.2d 706, 711 (Fla. 2004).

In Davis v. State, 875 So.2d 359, 365 (Fla. 2003), this

Court reiterated that the deficiency prong of Strickland
requires the defendant establish counsel’s conduct was “outside
the broad range of conpetent performance under prevailing

prof essional standards.” (citing Kennedy v. State, 547 So.2d

912, 913 (Fla. 1989). Wth respect to performance, “judici al
scrutiny must be highly deferential;” “every effort” nust “be
made to elimnate the distorting effects of hindsight,”
“reconstruct the circunstances of counsel's chall enged conduct,”
and “evaluate the conduct from counsel's perspective at the

time.” Strickland, 466 U.S. at 689; Davis, 875 So.2d at 365. I n

assessing the claim the Court nust start from a “strong
presunption that counsel’s conduct falls within the w de range

of reasonabl e professional assistance.” Strickland, 466 U S. at

688-89 (citation omtted). The ability to create a nore
favorable strategy years |ater, does not prove deficiency. See

Patton v. State, 784 So. 2d 380 (Fla. 2000); Cherry v. State,

659 So. 2d 1069 (Fla. 1995). “A court considering a claim of
i neffectiveness of counsel need not make a specific ruling on

t he performance conponent of the test when it is clear that the
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prejudice conponent is not satisfied.” Maxwell v. Winwight,

490 So.2d 927, 932 (Fla. 1986).

Expoundi ng upon Strickland, the Suprene Court cautioned in

Wggins v. Smth, 539 U S. 510, 533 (2003):

In finding that [the] investigation did not neet
Strickland' s performance standards, we enphasize that
Strickland does not require counsel to investigate
every conceivable line of mtigating evidence no
matter how unlikely the effort would be to assist the
def endant at sentencing. Nor does Strickland require
defense counsel to present mntigating evidence at
sentencing in every case. Both conclusions would

interfere wth t he "“constitutionally pr ot ect ed
i ndependence of counsel " at t he heart of
Strickland.... W base our conclusion on the rmuch nore

limted principle that "strategic choices nade after
| ess than conplete investigation are reasonable" only
to the extent that "reasonable professional judgnents
support the Ilimtations on investigation.™ ... A
decision not to investigate thus "nust be directly
assessed for reasonabl eness in all the circunstances."

Wggins, 539 U.S. at 533. FromWIllians v. Taylor, 529 U S. 362

(2000), it is clear the focus is on what efforts were undertaken
and why a specific strategy was chosen over another.
| nvestigation (even non-exhaustive, prelimnary one) is not
requi red for counsel reasonably to decline to investigate a line

of defense thoroughly. See Strickland, 466 U S. at 690-91

(stating “[s]trategic choices nade after |less than conplete
investigation are reasonable precisely to the extent the
reasonabl e professional judgnents support the limtations on

i nvestigation.”).
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SUB- CLAI M |
ROSE'S ASSERTION  THAT  COUNSEL RENDERED
| NEFFECTI VE ASSI STANCE FOR FAI LI NG TO OBTAIN
A RULING ON THE RICHARDSON | NQU RY WAS
DENI ED PROPERLY (r est at ed)
Rose posits that this Court’s direct appeal finding that
trial counsel made a tactical decision regarding the non-use of

aut opsy photographs and x-rays which were the subject of an

al l eged Brady/Ri chardson violations was nerely dicta. He clains

that such dicta could not formthe basis for the trial court’s
finding of a procedural bar on collateral review when the matter
was raised on a claim of ineffective assistance of counsel for

not having obtained a formal ruling on the Richardson hearing

Rose adds that counsel’s failure to obtain a ruling follow ng

the Richardson hearing sonehow precluded him from using the

recently rel eased evidence to dispute the heinous, atrocious, or
cruel aggravator. (IB 18) For relief, Rose seeks a new penalty
phase. This claimnust fail.

In finding the ineffectiveness claim procedurally barred
the trial court reasoned that the claim was addressed on direct
appeal, and noted that counsel had put on the record his
di scussion of the photographs and his reason for not presenting
samne. Further, the court noted Rose’'s agreement wth this
deci sion. (PCR 3 843). In comng to this conclusion, the court

referenced and adopted the State’s Response (PCR 2 259-68; PCR 3
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843) .

Such concl usi on has record support.

On direct appeal from the resentencing, this

addressed the Brady/ R chardson issues as foll ows:

In issue two, Rose argues the State inproperly
wi t hheld autopsy photographs until the current
proceedings in violation of Brady v. Maryland, 373
Uus 83 83 S C. 1194, 10 L.Ed.2d 215 (1963).
Specifically, he argues that the w thheld photographs
shoul d have been disclosed earlier because they would
have been relevant in establishing a nore favorable
time of death as it relates to the State's assertion
of the HAC aggravator. Although this claim appears to
constitute a Richardson claimas well as a Brady issue
we find no reversible error under either analysis.

The crux of the controversy here involves the
| ate di scovery of photographs which purportedly depict
one of the injuries suffered by the victim As
previously nentioned, Dr. Fatteh testified that the
victim suffered a fracture at the base of her skull.
In order to illustrate the nature of the injuries,
including this fracture, the State presented Dr.
Fatteh's testinony along wth certain photographs, the
adm ssibility of which was chall enged and addressed in
issue 1, supra. However, these photographs are not at
issue in the Brady claim The photographs clained to

be a violation of Brady consist of twb sets, one

containing two prints of the wvictims skull, and

anot her contai ning sixteen other autopsy photographs,
totaling in all eighteen prints. Rose argues the two-
print set could be used to show that the fracture
resulted not froma head injury, but instead from the
erosion of that part of the skull by the work of
maggots who had invaded the decaying body in the days
after death.

Starting with Strickler's first prong, we agree
t he photographs were in fact material in rebutting the
State's evidence of the HAC aggravator.FN4 To the
extent that these two photographs m ght have shown
that the victim died very quickly, they mght have
negated the State's theory on HAC. The second prong of

21

Court



Strickler was net here as well. These two sets of
phot ographs curiously surfaced in the nost recent
penalty phase. Because of this late disclosure, the
trial court held a Richardson hearing.

thus, for the purposes of analysis the photographs
appear to have been w t hhel d.

However, Strickler's third and dispositive prong
has not been net. As asserted, the utility of these
phot ogr aphs woul d have gone toward establishing sone
time l'ine in rebutting t he HAC  aggravator
Nonet hel ess, it does not seem that the evidence would
have established how long it took for the victimto
di e beyond what was estinmated by the medical examn ner
in his testinony. Even assunming that the skull
fracture resulted from the nmaggots eating out the
particular part of the victims skull and not from a
direct inpact to the head, it is hard to see how that
establishes a quicker death for the victim In other
words, the phot ographs woul d have done very little in
either confirmng or negating Dr. Fatteh's testinony
that the death occurred within four to eight mnutes
of the head injuries.

More inportantly, as part of the R chardson
process, the trial court offered to allow tria
counsel as nuch tine as necessary to go over the two
pictures with Dr. Wight, a defense w tness, on manner
and cause of death, but counsel refused. Counsel
appeared concerned that, because of their gruesone
nature, the use of the photographs before the jury
woul d have actually hurt his client. Accordingly, in
addition to the fact that the photographs were of
guestionable relevancy to rebut HAC, the fact that
counsel tactically chose not to use this material
undermines any claim of prejudice. See Way v. State,
760 So.2d 903 (Fla. 2000) (affirmng denial of
postconviction relief where photographic evidence did
not put the case in such different Ilight as to
underm ne confidence in proceeding).FN5

Failure to Rul e Upon Ri chardson Heari ng

In issue three, Rose argues that the trial court
erred in failing to rule on the Richardson issue. W

di sagree. As a general rule, the failure of a party to
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get a tinely ruling by a trial court constitutes a
wai ver of the matter for appellate purposes. See
Ri chardson v. State, 437 So.2d 1091, 1094 (Fla. 1983).
As just nentioned above, the trial court held a
hearing regarding the late discovery of the tw sets
of photographs. Although it could not be determ ned
whether the State wllfully commtted inproprieties
regarding the late discovery of the photographs,
Rose's counsel realized that the wuse of these
phot ographs would have at best had the effect of a
doubl e- edged sword because of their gruesone nature

In a tactical npbve, Rose's counsel decided not to use
t he phot ographs and not to call his own expert despite
the trial court's urging. Trial counsel's decision
effectively resolved the nmatter and any failure of the
court to fornmally rule was rendered harnl ess. See
Ri chardson, 437 So.2d at 1094.

FN4. It should be noted that the Brady claim here
is |imted to penalty phase issues because the
phot ographs only go to the manner of death, not to
identity or other reasonable doubt-related factors
that mght have been relevant at the guilt phase.

Brady, of course, is applicable to both gquilt and
puni shnent. See Strickler, 527 U S. at 280, 119 S. C
1936.

FN5. Contrary to the State's assertion, this
Brady claim seens to be properly before this Court.
Rose brought this matter up below and a Richardson
hearing was held determning whether inproprieties
were conmmtted. That was sufficient to properly
preserve this issue. Nonetheless, as discussed above,
the claimis without merit.

Rose, 787 So.2d at 795-97 (enphasis supplied).
This Court’s finding that defense counsel was neking a

tactical decision was based upon the resentencing record where

counsel, wthout putting on the defense nedical expert, Dr.
Wi ght, sought an advisory evidentiary ruling on the
adm ssibility of the recently disclosed prints. However, not
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having heard from either party’s medical expert, the trial court
declined to rule in a vacuum but again offered defense counsel
time to discuss the matter with his client and experts (RS. 12
1185- 86) . The trial court stated: “I want M. Rose to be able
to make an inforned and intelligent decision with regard to how
he wants to pursue the balance of his case. My under st andi ng
when we discussed this issue last week ... in relationship to
Dr. Wight, you were awaiting a determ nation from the doctor
after you had an opportunity to present him with the two
phot ographs that represented the skull fracture” (RS.12 1191).
Wth that premse in mnd, the follow ng discussion transpired:
MR. SI NGHAL (defense counsel): | have talked
it over with M. Rose, and just based on the chance

that sone of these additional photographs may cone in,
| amnot calling Dr. Wight.

THE COURT: | am still giving you the chance
to proffer Dr. Wight's testinony for the record, and
t hereafter have the Court make a determ nation whether
or not the matters my be mterial, and because
without his testinony, it is absolutely inpossible for
this Court to judge what would be appropriate and
relevant in rebuttal, if anything, because | haven’'t
heard Dr. Wight's testinony, and therefore, the
possi bl e introduction of any of these photographs.

MR, SI NGHAL: Al t hough Dr. Wight is not here to
give the proffer at this time, he certainly would, if
called, he would testify as to the wound on the tenple
bei ng caused by maggots. And in terns of the opinion
he would form in terns of the fracture, based on the
two new photographs, which | got on Friday, he would
testify that they are consistent wth either a
fracture or a suture.

It’s just nmy opinion that that’s ultinmately goi ng
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to open the door. | just can’t take the chance of
t hose pictures coning in.

THE COURT: My suggestion was, as to whether
or not we should break and give the defense the
opportunity to consult with Dr. Wight, or any other
doctors and experts they feel are necessary, to deal
with these particular issues. Because again, while |
understand that the defense is nmaking a tactical and
strategic decision based upon the potential and the
possibility that one of these photos nmy becone
relevant and germane to rebuttal, in the absence of
any proffer, any testinony, there may be absolutely no
relevance to that. It night be a nbot point. | don't
know. | amwlling to offer the defense whatever tine
and experts they feel are necessary and appropri ate.

MR, S| NGHAL.: Candidly | would like to nove on
with Dr. Tooner at this point.

(RS. 12 1196-98) (enphasis supplied). Continuing, the judge
i nqui r ed:

THE COURT: If | tell vyou that these 16
phot ographs, none of them are going to be introduced
in rebuttal, are you going to call Dr. Wight?

MR,  SI NGHAL: Then | still have the issue as to
the two fractures phot ographs.

THE COURT: The two fracture photographs the
doct or has had an opportunity to see?

MR, S| NGHAL.: Correct. | have, in fact, told
the State what Dr. Wight’s position is on that. | am

maki ng the decision not to call Dr. Wight.

THE COURT: This is a matter that vyou have
consulted M. Rose on?

MR S| NGHAL: Yes.

THE COURT: M. Rose, do you wsh your
attorney to call Dr. Wight as an expert on your
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behal f in this penalty phase?
THE DEFENDANT: No, sir.

THE COURT: My understanding is that he did
testify on your behalf back in 1983, and part of his
testinony consisted of an opinion that one of the
fractures that the State alleges was part of the cause
of death in this case was not, in fact, a fracture,
and that the victimin this case did not have a skul
fracture and you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Last week the State produced two
phot ographs that, and | haven’'t seen them... But |
am led to believe based upon the proffer that’s been
made in open court, wth all parties present |ast
week, that those photographs would be testified to by
the current nmedical examner, Dr. Perper, that they
do, in fact, reflect skull fractures.

These 16 photographs, while it may beconme an
issue in terns of whether or not one of them may be
rel evant, the fact still remains that the State does
have those other two photographs which they would be
utilizing with Dr. Perper in rebuttal to clearly
denonstrate from their perspective that those are, in
fact, skull fractures.

So the issue as to whether or not that one
phot ograph with the maggots covering the face of the
victimis relevant or not, the Court certainly could
exclude these 16 photographs and pernmt the State to
utilize the two that everybody has had an opportunity
to view for a period of, at this point alnost five or
si x days.
(RS. 12 1200-02) (enphasis supplied). Concerned this could
become an ineffective assistance of counsel claim this Court
once nore offered to allow the defense to take whatever tine
necessary to discuss the prints with its experts and proffer

testinmony (RS.12 1205-06). Def ense counsel acknow edged the
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of fer, but opted to continue without Dr. Wight (RS.12 1206-07).
From the above, w thout question, neither this Court, nor
the trial court, was speculating as to defense counsel’s actions
or reasoning.* Counsel namde an abundantly clear record that he
was not seeking to go forward with Dr. Wight's testinony or the
introduction of the recently disclosed photographs because he
did not want to open the door to further evidence. In his
estimati on, the photographs were too danmaging to chance opening
the door to their adm ssion. This was his reasoned opinion
whi ch he had di scussed with Rose and together they agreed on the
tactic not to go forward with such evidence. (RS. 12 1185-86,
1191, 1196-98, 1200-02, 1205-07). Neither this Court nor the
trial court needed to have further evidentiary devel opnent to
determ ne counsel’s strategy. As such, the trial court properly
consi dered counsel’s decision as tactical, not only because this

Court made such a record finding, but because it was supported

* Rose relies upon Wal ker v. State, 792 So. 2d 604, 605 (Fla. 4th
DCA 2001); Sanpson v. State, 751 So. 2d 602 (Fla. 2d DCA 1998);
Gui sasola v. State, 667 So. 2d 248, 249 (Fla. 1st DCA 1995); and
Collins v. State, 671 So. 2d 827, 828 (Fla. 2d DCA 1996) and
submts that this Court’s reference to defense counsel’s
tactical decision not to pursue the adm ssion of Dr. Wight’'s
testinmony should be disregarded as dicta because it was not
determ ned after an evidentiary hearing. These cases are not
di spositive. Wile in those cases it was unclear what counsel’s
decision mking was, while here, defense counsel outlined
clearly his basis for not going forward with the photographic
and expert testinony related to the cause/manner/timng of the
victims death as is evident from this Court’s direct appeal
opinion and the trial record.
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by the trial transcripts.
Gven this, and the ruling fromthis Court that the failure

to formally rule on the Richardson hearing was harnless, the

matter is procedurally barred when raised on collateral review
as one of ineffective assi stance of counsel. It is not proper to
re-couch a claim as one of ineffective assistance in order to
overcone the procedural bar and obtain a second review of the

matter. See Rivera v. State, 717 So. 2d 477, 482 n.2 and n.5

(Fla. 1998) (rejecting claim as it was couched in terns of
counsel’s failure to preserve the matter for appeal in order to

overcone the procedural bar); Cherry v. State, 659 So.2d 1069,

1072 (Fla. 1995) (observing that "[t]o counter the procedura
bar to sone of these issues, Cherry has [inperm ssibly] couched
his claimon appeal, in the alternative, in terns of ineffective
assistance of counsel in failing to preserve or raise those

clains"); Medina v. State, 573 So. 2d 293, 295 (Fla. 1990)

(holding “[a]llegations of ineffective assistance cannot be used
to circumvent the rule that postconviction proceedings cannot

serve as a second appeal”); Harvey v. Dugger, 656 So. 2d 1253,

1256 (Fla. 1995) (sane). Moreover, it is inappropriate to use
collateral attack to relitigate an issue resolved on direct

appeal. See Marajah v. State, 684 So.2d 726, 728 (Fla. 1996).

Even if the nmerits are reached, keeping evidence fromthe

jury which is negative or counter productive to the defense is
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sound, professional strategy, thus, neither deficiency nor

prejudice could be shown. Breedlove v. State, 692 So. 2d 874

877-78 (Fla. 1997) (holding counsel was not ineffective for
failing to present testinony of friends/famly that would have
been subject to cross-examnation and countered any value
def endant m ght have gained from favorable evidence); Ferguson
v. State, 593 So. 2d 508, 510 (Fla. 1992) (finding counsel's
decision not to present nmental health experts was "reasonable
strategy in light of the negative aspects of the expert

testinony"); State v. Bol ender, 503 So.2d 1247, 1250 (Fla. 1987)

(holding "[s]trategic decisions do not constitute ineffective
assi stance if alternative courses of action have been consi dered
and rejected”).

Counsel’s decision not to go forward with the evidence
nooted the need for a ruling on the discovery violation
especially in light of the fact that two danmagi ng photographs
were found to be adm ssible and this evidence was considered by
t he defense expert to be consistent with the State’s theory that
the victim suffered a skull fracture. Gven this, counsel was
not deficient in failing to obtain a ruling on a noot issue.

Furthernore, this Court recognized that the challenged
phot ographs could have harnmed the defense and were of
guestionabl e rel evancy to rebut the heinous, atrocious, or cruel

(“HAC') aggravator as they did not refute the nedical exam ner’s
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testinmony that death took between four and eight mnutes

Moreover, the fact that Lisa Berry died of a skull fracture was
not at issue in this case as guilt had been established in a
prior trial. The only issues related to the appropriateness of

the sentence as supported by the aggravating and mtigating
ci rcunst ances. Hence, the photographs would have to rebut HAC
to have any relevancy. As this Court noted in its review of the

HAC aggravator, the events Lisa Berry experienced before her

death, and not the manner and timng of her death, were what
established the HAC aggravator. Rose, 787 So.2d at 801-02.

Gven this Court’s resolution of the Brady/Ri chardson issue as

well as the affirmance of the HAC aggravator, neither deficient

performance nor prejudice have been shown under Strickland and

relief was deni ed properly.
As adopted by the trial court, the fact that counsel failed

to obtain a formal ruling on his Richardson claim did not

preclude the defense from presenting the newly disclosed
phot ographs or Dr. Wight given that he had possession of the
phot ographs and that Dr. Wight was a retained defense expert.
Rose does not reveal how he was precluded from presenting such
evi dence. Mor eover, he agreed, on the record, with counsel’s
decision not to pursue Dr. Wight and the claim that maggots
caused the head injury. The evidence was not lost to the

defense due to counsel’s failure to obtain a ruling on the
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al l eged discovery violation. Again, no prejudice can be
established as it cannot be shown that the result of the trial
woul d have been different had counsel requested a formal ruling.
At best, the State would have been precluded from show ng the
additional 16 autopsy photographs, which did not cone in at
trial in any case. Yet, counsel was still faced with the skull
X-rays which showed the fracture, an opinion with which Dr.
Wight would agree, and the blood evidence establishing that
eight-year-old Lisa Berry was stripped naked before she was
killed mles from her place of abduction. The fact she was
driven mles from where her nother waited, was stripped of her
cl ot hing before her death, and suffered anguish before the fatal
bl ows were struck, renoves any claim of prejudice arising from

not obtaining a formal ruling on the Ri chardson nmatter.

SUB- CLAIM | |
THE CLAIM OF | NEFFECTI VENESS ARI SI NG FROM
COUNSEL’S FAILURE TO OBJECT TO JURCR
DEMATTEI S ALLEGED EXPRESSED BELI EF THAT ROSE

HAD BEEN SENTENCED TO DEATH PREVI QUSLY WAS
DEN ED PROPERLY (rest at ed)

Rose asserts that the trial court erred in finding this
claim procedurally barred.® (1B at 23). Al so, he asserts that

Juror Doris DeMatteis (“DeMatteis”) announced in front of the

® A review of the State’'s response, and the court’s order
adopting it reveals that neither rested on a procedural bar
defense or finding. (PCR 2 268-74; PCR 3 843-44). As such, the
State will not address this further.
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jury during voir dire her belief that Rose had been sentenced to
death previously and that this colored her view of the evidence
and her vote for death while infesting the other jurors with the
belief that a prior jury had found sufficient evidence to
reconmend death. (IB 21-22). It is Rose’'s position that counsel

was ineffective in not objecting to and noving to correct
DeMatteis’ comment. As the court concluded properly, the claim
is neritless and refuted by the record as Rose m sconstrues
DeMatteis’ coments, makes the unfounded assunptions she
announced that he had been sentenced to death previously, and
that she voted for death. When the question/coments are read
in context, there is no basis for an objection. NMbreover, given
the fact that the jurors who were chosen to constitute Rose’s
jury all agreed to follow the law, no prejudice can be shown.

The summary deni al should be affirned.

In his opening remarks to the venire, the trial judge
expl ai ned Rose’s convictions for nurder and ki dnapping had been
affirmed, but the case was returned to have a sentencing. The
jury was told not to be concerned with guilt phase issues, but
to consider whether a life without the possibility of parole for
25 years or a death sentence should be inposed. (RS.1 99-101).

During State’s voir dire, the follow ng colloquy was had:

MR. RAY: ... This sentencing proceeding we're
going to have is a little different than a crimnal
trial. Now, | know a nunmber of you all have been on a

32



crimnal trial, and in a crimnal trial you have to
prove the quilt of the accused. And you al
understand that that issue has already been resolved?

And we’'re not here to retry whether or not M.
Rose is quilty of murder in the first degree. W're
here to consider the facts of the case inasnuch as
they are relevant to any of the aggravating
ci rcunst ances t hat the judge feels woul d be
appropriate in this case which we will talk about at a
|ater time possibly.

How nmany people have heard the -- other than
today -- the definition, “reasonable doubt?” .
But, that standard applies in this case to proof of
only the aggravating circunstances.

Do you all wunderstand that? W have to prove
those to you beyond and to the exclusion of every
reasonabl e doubt. W don’t have to prove guilt. Do
you all understand that that’s al ready been done?

|s there anyone in the group before ne here

first, do any of you all, does it bother you that,
hey, look, | nean, I'"mhere, |I didn't hear all of the
facts of that first jury necessarily while they found
M. Rose guilty of murder in the first degree, and now
they’re asking me to recomend to H's Honor what
sentence to inpose. Does that bother any of you? |If
it does, let ne know.

MS. DENMATTEI S: Yes

MR, RAY: M. DeMatteis, tell me about that.

MS. DEVMATTEIS: Well, is the case going to be
explained to us? | nean, why he was sentenced? O is

it we're just going to take it up and decide his fate,
because that’s what it is?

MR. RAY: No. Certainly evi dence w | be
presented to you regarding each of the aggravating
ci rcunst ances t hat we, t he St at e, feels are
appropri ate. And one of t hose aggravati ng
circunstances nmay be that ... the crine of nurder was

commtted while he was engaged in the conm ssion of
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the crinme of kidnapping.

Certainly evidence would have to be presented to

you all regarding that fact. And, basically, you
know, | think this jury will nost likely hear sinlar
evi dence that the quilt-phase jury heard, and you wll
-- the State will certainly attenpt to give you a
factual basis upon which to rest your decision,

what ever

it may be.

Does that solve your concern a little bit?

MS. DEMATTEI S: Yes. I would say it satisfies ne
a little bit, you know, so I'm not just going to

listen and then say, well, he is going to be this or

t hat .

VR.

RAY: You understand, of course, you renenber

as a -- you were on a crimnal jury once before?

M5. DEMATTEI S: Yes.

MR. RAY: Renenber they talked about if you had
to walk out here right now, what sentence would you
recommend if we said it’'s over?

M5. DEMATTEI S: Yes.

MR RAY: Wll, you ve heard no evidence, right
so you would have to say life, right?

M5. DEMATTEI S: Yes.

MR. RAY: Because you’'ve heard no evidence. So
the State would certainly -- is certainly going to
present evidence that it feels would satisfy the
aggravating circunstances that we feel apply to this
case.

So there wll be a factual basis presented to
you. Now, whether or not it’s sufficient to satisfy
each of you beyond and to the exclusion of every

reasonabl e doubt certainly remains to be seen

(RS. 4 138-41).

Furt her

clarification was given by the judge and prosecutor
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in response to Ms. Hausler’s question whether a prior sentencing
occurr ed.

THE COURT: The reason that we are back wth
respect to the issue of sentencing goes back to what |
had i ndicated to you earlier

An appellate court ... had an opportunity to
review the conviction of M. Rose and they affirmed
that conviction, which nmeans he is gquilty of the
ki dnappi ng and of the nmurder in the first degree.

The appellate court sent the case back ... W th
instructions that the defendant is to have a new tria
to decide what sentence should be inposed on the
murder conviction. That’s why we’'re back. W’re here
pursuant to the orders of a higher tribunal.

M5. HUASLER: Wiy, was sonething wong the first
time?

THE COURT: Ma’am | can only tell you what
the appellate court tells ne to do and that’s to have
a new sentenci ng phase.

THE COURT: The only thing | can ask of you is
whet her or not, if you are selected as a juror in this
case, if you can listen to the facts, listen to the
| aw, and apply the law to the facts as you find them
in naking a recomendation to the Court. That’ s
really the bottom i ne.

MR. RAY: What | can say is that the only thing
you are supposed to consider and the judge wll give
you this, when you arrive at your opinion as to
whet her or not your advisory recomendation is the
facts t hat are rel evant to t he aggravati ng
circunstances in this case --

MR. RAY: Ms. Hausler, let me ask you this: The
judge has already told you all that the sentence for
t he ki dnappi ng has al ready been i nposed.
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MR. RAY: So you're not really to consider that.

M5 HAUSLER: He's gquilty of that and he is
guilty of nurder?

MR, RAY: Yes, nma’'am He has been found guilty
by a trial jury of those two offenses. But you’re not
to consider the sentence regarding the Kkidnapping
because that’s already been given, as the judge has
i nstructed you.

And the judge is explaining that a higher court
has told this Court that the sentencing proceeding for
the nurder case, the nurder conviction, has to be
redone.

MS. HAUSLER: Start all over again, In other
wor ds - -

MR. RAY:-- for the re-sentencing.

(RS. 4 142- 44)

From the foregoing, it is clear that DeMatteis was not
announcing that Rose had been sentenced to death before.
I nstead, the juror voiced her concern that she would have sone

evi dence upon which to nmke a decision. In Johnson v. State,

903 So.2d 888, 896-97 (Fla. 2005), this Court reasoned that:

[I]n order for the statenent of one venire nenber to
taint the panel, the venire nmenber nust nention facts
that woul d not otherwi se be presented to the jury. No
venire nmenber in Johnson's case nmentioned a fact that
woul d not otherwi se be presented to the jury. A venire
menber's expression of an opinion before the entire
panel is not normally considered sufficient to taint
t he remai nder of the panel.
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ld. at 897 (citations onitted). Gven the fact that Rose
m sconstrues the record, he cannot show that counsel’s failure
to object to DeMatteis’ question was deficient perfornmance.

Jones v. State, 845 So. 2d 55, 67 (Fla. 2003) (affirm ng summary

denial of ineffectiveness claim and finding record established
that jury was not msinformed by State as to its sentencing
duty). In fact, such refutes his claim

The additional clarification given by this Court in
response to Ms. Hausler clearly informed the jurors they were to
di sregard what happened previously and render a sentencing
verdi ct based upon the facts presented in the new penalty phase
and the law as given by this Court. The record further reflects
that the jury was instructed properly on its sentencing role.
Jones, 845 So. 2d at 67 (finding no prejudice could be found in
ineffectiveness claim challenging State’s questioning in voir
dire about jury's sentencing role where trial court instructed
jury properly). Furthernore, the jurors are presuned to follow

t he | aw. Uni t ed St at es V. ad ano, 507 u. S. 725, 740

(1993)(finding there is a presunption, absent contrary evidence,
jurors follow court’s instructions). Hence, when instructed to
base their decision only upon the evidence presented at trial

and absent any evidence to the contrary, the jurors are presuned
to have done just that. Rose has not shown that any juror was

bi ased or had an aninus toward hi m based upon arising fromthe
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resentencing. As such, relief was denied properly. See Davis V.
State, 928 So.2d 1089, 1117 (Fla. 2005) (rejecting collatera
claimas w thout foundation where records showed jurors were not
guestioned during voir dire on the topics the defendant alleged
counsel should inquired into and even if the Court assuned
deficient performance, the defendant failed to prove prejudice
as he could not show “that any unqualified juror served in this
case, that any juror was biased or had an aninus toward” those
suffering from the same nental condition as the defendant). C.

Mungin v. State, 932 So.2d 986, 996 (Fla. 2006) (affirmng

summary deni al of ineffectiveness claim in part because
prejudi ce could not be shown). G ven that the record refutes
the initial premse that DeMitteis announced Rose had been

sentenced to death, neither deficiency or prejudice under

Strickland have been shown and relief was deni ed properly.
SUB- CLAIM 111

THE SUWMMARY DENI AL OF THE CLAI M COUNSEL WAS

| NEFFECTIVE IN FAILING TO OBJECT TO THE

STATE' S COMMENT THAT ROSE | NVOKED H' S RI GHT

TO REMAIN SILENT WAS DENED PROPERLY AS

MERI TLESS (rest at ed)

It is Rose’s contention that summary deni al was inproper as

his penalty phase counsel rendered ineffective assistance. Rose
mai ntains that his counsel was deficient in not objecting to the

prosecutor’s argunent which outlined that Rose waived his right

to remain silent, spoke to the police for a period of tinme until
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t hey asked whet her Rose was maki ng up part of his account of the
night of the murder, at which point he declined to speak to the
police anynore (IB at 24-25). In relying on the state’s
reasoning presented in its Response to the postconviction
motion, the court found the claimto be without nerit stating:
“The coment goes to the defendant’s guilt which had previously
been determ ned and uphel d. The comment woul d not change the
outconme of the penalty phase.” (PCR 3 844) That ruling should be
affirmed as it is supported by the record.

Rose points to three coments, spanning 17 pages, and
asserts that counsel was ineffective for not objecting. The
prosecutor outlined the follow ng in opening statenent:

As | said, Detective Bukata at that time that

Detective Tipton obtained the fingerprint scrapings,

whi ch he had done at Detective Bukata s request, was

speaking to M. Rose in the detective bureau. And

this is in the norning of the 23", And he was asking
M . Rose about any invol venent.

\V/ g Rose had been advised of his rights,
constitutional rights, to remain silent by Detective
McLel l an and Waker, and he was further advised of his
constitutional rights by Detective John Bukata on a
witten form

And after that he was talking to him about any
i nvol venent he nmay have had in the disappearance of
Lisa Berry. And at that tinme, he took from M. Rose
evi dence which you will see, which consists of a pair
of white pants, a shirt that’s mnulti-col ored. It’s
basic blue, but it’s got a |Iot of strange design on it
and sone shoes and sone socks that M. Rose had on.

Bukata al so observed the stains on these white
pants, and he al so noticed what he thought to be a red
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substance, which he felt was blood, on the inside of
the arches of each show that M. Rose had on. And he
comented to M. Rose about the shoes and, in his
opinion, M. Rose kind of tried to wi pe the shoes. So
that’s when he asked for the clothing, and he got the
clothing from M. Rose, which he gave to them

And M. Rose told him about his activities that
ni ght. And Rose said, yeah, he had left the bowing
alley and he went to the H ghway Bar, which was
| ocated north of the bowing alley ....

And there was a bar, and | think a Gand Union or
a grocery store next to it called the H ghway bar.
And he said that he had, when he was leaving that -
Lisa had tried to go, when he was |eaving the bowing
alley, that Lisa had tried to go with him and he
woul dn’ t | et her.

He told her to go back to the bowing alley when
he went out to get in the van, and that he had called
Barbara fromthe H ghway Bar. And then he changed his
version from calling her from the bar, that he had
called her from a phone nearby the bar, from inside
the bar, he had called her froma phone near the bar.

Rose told him that he saw Lisa wal k by, when he
was talking to Barbara, with a man with a goatee, and
that he had comented to Barbara that Lisa was getting
chunky.

And when he asked him - after he asked himif
he could have fingernail scrapings, he said “Yeah.”
And then he says he goes to like trying to clean out
his fingernails with his other fingernails.

Also, Jim Rose told, when asked about the bl ood
that was — that he thought was on his pants by Bukat a,
he said, “Wll, you know where | could have gotten
that fromis, | gave a guy by the nane of Bobby Lew s
a ride for the H ghway Bar about two nonths ago, and
he got shot at the H ghway Bar.”

(RS. 6 457-61)
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Continuing with his opening statenment, the prosecutor
not ed:

Detective King spoke to Jim Rose and he
reiterated to Detective Kking his sinpatuous (sic)
relationship with Barbara, admtting to him he was
very jealous, nentioned specifically Walter Isler for
sone reason who was an older man, to Detective king,
and he nentioned them going out to eat. Evi dently,
they had gone out to eat several weeks before or
sonmething |ike that.

And he said as he was leaving ... as he was
| eaving the bowing alley, Lisa canme to the van and he
t ook her back into the bowing alley because he didn't
want her to go with him

Detective king was not assigned to this case.
They asked him to speak with Jim because he knew him
and they were trying to find out where Lisa berry was
at this tine. But M. Rose did not indicate to
Detective king that he had anything to do with the
di sappearance of Lisa Berry.

Li sa was found by civilians on Cctober 26'" 1976,
about 7:10 in the evening. And her body was found
floating face down in the N-19 Canal....

There used to be a restaurant called the Kapok
Tree Inn. ... It's approximately 10 Y2 mles from the
bowing alley....

There were no clothes on the body....

As a result of his autopsy, his opinion in that
Lisa died fromblunt trauma to the head....

(RS. 6 463-65).
The prosecutor stated

There was paint in the cans in M. Rose's car.
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The canal where Lisa's body was extracted from was
drained. ... Wel |, alnost underneath the body, they
found a hanmer covered with nud....

You' Il see photographs of the people who took the
hamrer out, hol ding the hanmer up....

Now the police were suspicious, as | stated, of
M. Rose. So they started surveilling M. Rose,
following him watching him

And M. Rose at that tine was |iving in Ponpano.
And one day Sergeant Wite was behind him ... And
M. Rose stopped his car, so Wite stopped his.

And Sergeant Wiite is going to testify that Rose
got out of his car and cane up to him and says, “Hi,
| ook, the girl with me is scared. Wen the tinme cones

to arrest me, 1'Il conme peacefully. Don’'t knock down
any doors.” Now, that was on October 24'"

On COctober 25'" Detective Al Van Sant, ... he
knew Rose’s nother and stepfather. He went to see
Rose in a bar on Sanple Road. And he saw Rose was
unshaven. His hand appeared to be swollen and
scrat ched.

And earlier Richie Hoffman ... went back in the
van and got that pink rag off the paint cans. And
that pink rag ... was the b ouse that Lisa had been

wearing that night.

So Van Sant said, “Jim how did that blouse get
in your van?” And Jim Rose categorically denied, “In
no way it could have been in ny van. It’s not hers.”

And about that time Jim Rose’s nother cane to
speak with him and the stepfather and Al, who was with
another officer, Detective Unger, they were in plain
clothes ... spoke with Jim Rose and his nother. And
she left and they spoke with Ji msone nore.

They took a ride with Jim They were searching

for information. This was on the 25" They still
hadn’t found Lisa s body in that canal. And Al asked
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hi m about the blood on the pants and in the van. And,
once again, JimRose reiterated his story to hi m about
Bobby Lew s.

Well, at that tinme they didn’'t know what Bobby
Lewis’s blood type was, as we do today, blood type A
The blood on the pants, the testinony will show, was

bl ood type B. The defendant said it’s either Bobby
Lews’s blood or it’'s paint.

On the 26'" Jim Rose got his van back. He went to
the police station with a lady he was living with at
that time, Judy Crunb. He got his van back. And at

that time, Al Van Sant took ... took him up to the
detective bureau and they had a cup of coffee. Judy
was there. And Jim ... they went over the events of

t hat ni ght agai n.

Jimtold himbefore he went to the bowing alley,
he had gone to Mnk’s Lounge. And he left for
the bowing alley and arrived about 9:00. And he did
go to the Hi ghway bar, as we heard. That’'s when he
heard the noi se under the van and he cut hinself.

He said at the Hi ghway Bar he had a couple of
beers and he spoke to the barmaid, and that he had
called Barbara from the phone booth at the Hi ghway
Bar .

Then he says that on the way, that Lisa had tried
to get in the van. And she had actually — when he is
| eaving the bowing alley, she had actually got (sic)
into the van and reached across — kind of entered the
van. And the reason she could was because on the way
from the Monk’s Lounge, he had picked up a passenger
and he had forgotten to lock the door. And so that
woul d expl ain about Lisa being in the van.

On October 26'", Van Sant spoke with Jim Rose
again after the body had been found and a hair had
been renoved from one of Jim Rose’s blue socks. And
the hair, in the opinion of John Penney, is consistent
with the head hair of Lisa Berry. He can't say it’s
the sanme, but he can say it is simlar to and
consistent with her hair.

So Al Van Sant asked him He said, “How can her
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hair get on your socks?” And Jimsaid, “Well, when we
were at the bowing alley, she sat on ny lap.” That
statenment in the only evidence that it happened at the
bow i ng all ey.

He also asked him “How could her hair be
crushed?”

And Jim Rose said he couldn’'t have done it
because he couldn’t have driven that far that fast, as

to where the body was found.

On the 28'" Al talks to him again and asks him
about whether or not he had a hanmer. And Jim Rose

said he did. And he said it had dark paint on the

handl e, simlar to the hamrer that’s in evidence. And

at that time, the defendant denied to Al Van Sant that

he ever made the call fromthe H ghway Bar

And Van Sant said words to the effect, “Look, are

you making up this story regarding Lisa with a nman at

the bowing alley that you saw?” And at that tine,

Jim Rose termnated the conversation, wouldn't speak

anynore.
(RS. 6 468-74).

Initially, it nust be noted that Rose did not remain silent
as was outlined by the prosecutor and as evidence by Rose’s
conversations with the police which were presented in court.
(RS.8 686-87, 690-91, 695-96, 703, 707-11; RS.9 854, 858-62,
866- 69, 873-77, 881-82, 893-95, 897-908, 922-24, 933-38, RS.10
988, 1079-81). Instead he spoke to the police and lied, until
the police asked if he were making up a very specific part of
his story, i.e., whether he saw Lisa with a man with a goatee

A prior jury had decided this issue already when it rendered a

guilty verdict. Hence, the prosecutor’s conments are a conment
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on the facts, not Rose’s right to remain silent. Counsel should
not be found deficient as there was nothing inherently inproper

in the coment. In Downs v. Moore, 801 So.2d 906, 911-12 (Fla

2001), this Court reasoned:

However, this Court has held that Doyle's [Doyle v.
Chio, 426 U S. 610 (1976)] prohibition does not apply
where the defendant does not invoke his Fifth
Amendnent privilege against self-incrimnation. See
Valle v. State, 474 So. 2d 796 (Fla. 1985), vacated on
ot her grounds, 476 U S. 1102, 106 S.C. 1943, 90
L. Ed.2d 353 (1986). In Valle, this Court found that
where a defendant refuses to answer one question out
of many during a lengthy interrogation followng the
defendant's waiver of his constitutional rights, the
State is not precluded from subsequently admtting
evi dence of the defendant's silence at trial. See id.

at 801 (citing Ragland v. State, 358 So.2d 100 (Fl a.

3d DCA 1978)).

Mor eover, because Rose had been convicted of the nurder and
ki dnappi ng, even if the prosecutor’s opening statenent coments
were objectionable, no prejudice can be shown from the failure
to object. There is no reasonable possibility the prosecutor’s
single comment in an opening statenent, which is not evidence,
would have altered the result when the jury was considering

aggravating and mtigating factors associated wth the

appropri ateness of the sentence. See Chandler v. State, 534

So.2d 701, 703-04 (Fl a. 1988) (finding coment during
def endant’ s re-sentencing harm ess because of defendant’s prior
conviction, thus, prosecutor’s coment would not have affected

jury’'s deliberations); Bertolotti v. State, 476 So.2d 130, 132-
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33 (Fla. 1985) (finding State not pernmtted to raise an
inference of guilt through defendant’s silence, “[b]Jut where, as
here, the determnation of guilt has already been nade, such
commrent does not call into question the fairness of the penalty
phase trial as a whole” especially in |ight of the evidence of
aggravati on presented).

Here, Rose is unable to show any valid connection between
the description of how his confession ended and the aggravating
factors proven beyond a reasonable doubt. The felony nurder
aggravator was established with Rose’s prior convictions for
burglary and the contenporaneous kidnapping which were affirned
on appeal. The prior violent felonies and under sentence of
i nprisonnent aggravators were established via those convictions,
and the HAC aggravator was proven fromthe facts of the case as
established by the testinonies of police officers, famly
menbers, and the medical exam ner. There is no reasonable
possibility, that but for the single coment in opening
statenent, especially where Rose did not remain silent, that he
woul d have received a life sentence. The summary denial of this

claim should be affirned. See Blackwod v. State, 2006 W

2883125, *6 (Fla. Jan. 6, 2006) (affirm ng sunmmary denial where

under |l yi ng conment found to be harm ess).
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SUB- CLAIM |V

THE COURT PROPERLY REJECTED THE CLAI M OF

| NEFFECTI VENESS FOR COUNSEL’' S FAI LURE TO OBJECT TO THE

PHRASE “ SMOKE SCREEN’ (rest at ed)

Rose mmintains that the court erred in summarily denying
his claim of ineffective assistance for counsel’s failure to
obj ect when the prosecution referred to a portion of the defense
argunent as a “snoke screen.” (1B at 27-28). Pointing to MCee
v. State, 435 So.2d 854 (Fla. 1°' DCA 1983), Rose clains that the
tinmeline argunment was susceptible to the conclusion that he
could not have done all of the conduct of which he was accused.
(IB at 28). Contrary to Rose’'s assertion, the failure to object
did not prejudice the defense in this case as Rose’s guilt had
been decided by a prior jury, thus, the tineline defense did not

inmpact in the least the jury s sentencing decision and Rose has

not carry his burden of proving such under Strickland.

Al t hough an evidentiary hearing was not held on this claim
such was unnecessary. Def ense counsel’s lack of an objection
was clear fromthe record, thus, if Rose cannot show prejudice,

he had not <carried his burden under Strickland. “A court

considering a claim of ineffectiveness of counsel need not nake
a specific ruling on the performance conponent of the test when
it is clear that the prejudice conponent is not satisfied.”

Maxwel | v. Wi nwright, 490 So. 2d 927, 932 (Fla.), cert. denied,

479 U. S. 972 (1986). When the challenged comment is read in
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context, and in light of its sole use against “guilt phase”
i ssues, and the overwhel m ng evidence of aggravation and m ni ma
mtigation, it cannot be said that but for the coment, Rose

woul d have received a |life sentence. See Ferguson v. State, 593

So. 2d 508, 511 (Fla. 1992) (reasoning “W also reject Ferguson's
argunment as to counsel's failure to object to statenments in the
prosecutor's closing. The decision not to object is a tactical
one. Al t hough sone of t he prosecutor's remar ks wer e
obj ectionable, he did not dwell on these inappropriate coments,
nor were they so severely inflammatory or danmaging as to render
counsel's silence deficient performance.”). Hence, prejudice
has not been shown.

Wiile characterization of defense argunents as *“snoke
screens” has been found inproper, no court has held that it is
per se evidence of harnful error or ineffective assistance of

counsel for not raising an objection. See Suggs v. State, 923

So.2d 419, 433 (Fla. 2005); Ferguson, 593 So.2d at 511. In
stead, the focus is on the nunmber of times the argunent is put
f orward, ot her har nf ul errors conmtted at trial, and
recognition that such a comment may be |eft wunchallenged by

def ense counsel for tactical reasons.® See Anderson v. State, 863

® As noted above, there was no evidentiary hearing, but, such is
not fatal to the State’s position. First, the “snpke screen”
comment was nmade once, thus, counsel could reasonably have
deemed it unworthy of an objection which would only have
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So.2d 169, 187 (Fla. 2003) (recognizing prosecutor’s conments
were inproper, but were not so many or as egregious as in those

cases were reversal was required); Witers v. State, 486 So.2d

614, 616 (Fla. 5th DCA 1986) (reversing for a new trial based
upon  several errors including the prosecutors r epeat ed
characterization of the defense counsel's closing argunents as
“msleading and as a snoke screen”); MGCee, 435 So.2d at 859
(finding use of “snoke screen” conmment harmess in light of
entire case).

As part of his defense case, Rose questioned Detective
McLel |l an about reports he received fromfour w tnesses regarding
the tine they last saw the victim Lisa Brry. (RS. 8 720-32).
It was the defense’s position that the tinme line undercut the
HAC aggravat or. Over the State’'s objection, the evidence was
permtted. (RS.8 732). The detective reported that Lisa was
seen by Fay G owsowski, Linda N eves, Robert Autry, and Joseph
Autry between 11:00 p.m and 11:45 p.m (RS. 8 732-33). In

closing, the State challenged the value of such accounts given

hi ghlighted the State’'s point. Second, and for the sane
reasons, there was no need for an objection as the coment did
not attack the substantive issues of aggravation or mtigation,
but went nore toward a residual doubt argunent. See Chandl er v.
United States, 218 F.3d 1305 1314 (11" dcr. 2000) (noting
“counsel cannot be adjudged inconpetent for performng in a
particular way in a case, as long as the approach taken ‘m ght
be considered sound trial strategy.’") (quoting Darden v.
Wai nwight, 477 US. 168 (1986). Third, the aggravation
overwhel med the mtigation, thus, the result of the sentencing
woul d not have been different.
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t he ot her evidence supporting HAC
In his closing argunent, the prosecutor asserted:

| had a question based on the evidence wth the
two statutory mtigators that the Court will instruct
you on that are exactly the same as two of the
conclusions that Dr. Toomer arrived at as a result of
hi s psychol ogi cal eval uati ons.

And he told you that going into this psych
evaluation of M. Rose, he knew what the statutory

mtigators were. He knew those. He said that M.
Rose was acting under extrene enotional or nental
di stress. That’s one of his conclusions. That’'s one

of the mtigators that you have to consider.

Well | submit to you, ladies and gentlenen, that
when M. Rose committed this crime, he was calm cool
cal cul at ed, i ntenti onal, del i berat e, f ocused,

extrenely well oriented in tinme and pl ace.

He called Barbara up after he had ki dnapped Li sa.
Ch, | just wanted to tell you | amat the H ghway Bar.
Il will pick you up, | wll see you after bowing.
VWhat tinme it it by the way? 10:23. No, he says it’s
10:30. He is establishing an alibi that he was at the
H ghway Bar, because he talked to Barbara on the
phone. Barbara, | think as | recall the testinony, he
was never concerned about time. This is kind of out
of character to her for him

Then he drives back to the bowing alley, he
approaches the Szabos, and hey you got blood on your
pant s. He doesn’t say oh, ny God, oh geez. He very

calmy says no, that’'s not blood. Well, | cut nyself
changing ny tire. Then he gave a nunber of other
stories to the police. They did talk to him for a
long tine. They were trying to find out where she

was. They were trying to find the body. They thought
he killed Li sa.

Then he goes looking for Lisa and he cones back
and he’'s changed his pants, from white to the bl ue,
that was probably when he put the paint on them
letting themdry. Then he comes back in, and | think
sonewhere along there he goes in the bathroom and he
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comes back out, there is grease on the blood spot on
the right |eg.

Then he is sitting there with Barbara, he says,
you know, who is that guy with Lisa wal king by there
with the goatee? | submt to you Lisa was dead. She
wasn’t in that bow ing alley.

This snoke screen about the G awbowskis’ and
Autrys, their recollection of tine, | adies and
gentl enen, |ook, you got to draw upon your human
experi ence, conmopn sense. When things like this
happen, people aren’t |ooking at your watches oh, yes,
| need to renmenber what time it is. But we do know
for sure that M. Rose called Barbara sonewhere
bet ween 10:23 and 10: 30. He already left the bowing
alley, that's consistent with all the other testinony.
He arrived about 11: 30 when he cane back.

So | question that nitigator. And even if you
find it to exist, what has it got (sic) do wth
anything regarding mitigation of M. Rose s heinous,

atrocious, and cruel brutal murder of this little
eight year old girl? \Wat does it got (sic) to do
with it?

(RS. 14 1432-35).

Clearly, the use of the phrase “snoke screen” was limted
to the tinmeline offered by the defense as a tangential basis for
chal I engi ng HAC Such tineline was refuted by the State's
evi dence based upon when Rose was |ast seen at the alley with
Lisa before her disappearance between 9:15 and 9:45 p.m, the
phone call Rose nmade from the Hi ghway Bar near 10:30 p.m where

in he gave a specific hour, and the time, approximtely 35
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mnutes,” it would take to drive to and from the canal where
Lisa’s body was found. Moreover, the failure to present this
timeline in the prior guilt phase was found not to be

i neffecti ve assi stance of counsel. Rose v. State, 675 So.2d 567

(Fla. 1996). Here, the State’s argunent was addressed nore
toward the residual doubt claim and tangentially to the HAC
aggravat or .

To the extent that the argument goes to residual doubt,

such is not a proper nmitigating factor.® See Sims v. State, 681

So. 2d 1112, 1117 (Fla. 1996) (finding lingering doubt not an
appropriate mtigating circunstance). As such, the fact that
the State made such a conment, certainly does not establish
prejudice for the entire penalty phase as would be required for

relief under Strickl and.

Furthernore, The HAC aggravator was established by nore
than the disagreenent as to when Lisa was |ast seen. As this

Court noted in affirm ng the HAC aggravator:

" This estimation did not include the time it would take to kil
di srobe and kill the child, or the tine to discard the evidence
behind a | ocal grocery store. (RS.8 971).

It is well settled; a defendant does not have the right to
present evidence of lingering or residual doubt as nitigation.
Bates v. State, 750 So. 2d 6, 9 n.2 (Fla. 1999) (follow ng
Franklin v. Lynaugh, 487 U. S. 164 (1988) and concluding there is
no constitutional right to present "lingering doubt"” evidence);
Preston v. State, 607 So. 2d 404, 411 (Fla. 1992) (sane); King
v. State, 514 So. 2d 354, 357-58 (Fla. 1987)(sane), cert.
denied, 487 U S. 1241 (1988); Aldridge v. State, 503 So. 2d
1257, 1259-60 (Fla. 1987) (sane).
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As reflected by the record and the trial court's
order, there is sufficient evidence to support the
finding of this aggravator. Though the exact tinme of
death could not be determ ned, the State asserts that
the young victim was aware of her fate during her
abduction and in the nonments |eading to her death. For
exanple, the State asserts that this was established
by the fact that the victim was found in the *802
canal and no blood was found on the clothes she wore
that night. The State clainms this indicates that Rose
renoved her clothes before applying the fatal blows.
As stated by Dr. Fatteh, had she been wearing her
clothes at the time of the blows, sonme blood would
have | anded on sone part of her clothes. Therefore, it
was proper for the jury to have inferred that, though
the exact time it took for the victim to die was
unknown, the victim consciously suffered angui sh prior
to the striking of the fatal blows. See, e.g., Watt
v. State, 641 So.2d 1336, 1340 (Fla. 1994).

Rose, 787 So.2d at 801-02.

As this Court wll recall, in addition to the HAC
aggravator, four other aggravators were found. No statutory
mtigators were established, but some non-statutory mitigators
of sone to very little weight were found.® The single, isolated
challenge to a tangential tineline defense, which neither

supported recognized mtigation nor underm ned HAC, does not

® Five aggravators were found, (1) defendant on parole, (2) prior
violent felony convictions, (3) commtted during kidnapping, (4)
HAC, and (5) victim under the age of 12, No statutory
mtigators were found, but eight non-statutory mtigators were
found established. “Some  weight” was given the three
mtigators, (a) non-nurturing childhood, (b) enploynent history,
(c) good characteristics; “little weight” was accorded the three
non-statutory mtigators (d) below average intelligence, (e)
good person adapted to prison life, (f) good deeds, and finally,
“very little weight” was assigned the last two mtigators (gQ)
attenpt at cooperation and (h) maintaining innocence. (RS 15
1591-99)
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establish Strickland prejudice. The trial court correctly

denied relief, and this Court should affirm
SUB- CLAIMS V — VI |

THE CLAIMS THAT ROSE'S DEATH SENTENCE | S
UNCONSTI TUTI ONAL UNDER RING V. ARIZONA ARE
| NSUFFI Cl ELTY ARGUED ON APPEAL, PROCEDURALLY
BARRED, AND HAVE BEEN REJECTED REPREATEDLY
(restated)

The sum total of Rose’'s argument on appeal is that he
chal l enged his death sentence in his collateral review on the
grounds that the jury should have determ ned the aggravating
circunstances and that the facts constituting the aggravating
ci rcunstances should have been charged in the indictnent. (IB
31). For support, Rose “incorporates his argunents below”
Such is insufficiently pled. Moreover, the United States
Suprene Court as well as this Court has found that Ring v.
Arizona, 122 S.Ct. 2448 (2002) is not retroactive. Furt her,
challenges to Florida s capital sentencing based upon Ring have
been rejected consistently. Al so, where the defendant has a
prior violent felony convictions and/or a contenporaneous
conviction, as does Rose, this Court has rejected the chall enges
based upon Ring.

It is well settled, where a appellant nerely references a
pl eading below, this Court wll find the matter insufficiently

pled and the matter waived. See Duest v. Dugger, 555 So.2d 849,

852 (Fla. 1990) (opining “purpose of an appellate brief is to
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present argunments in support of the points on appeal. Merely
maki ng reference to argunents below w thout further elucidation
does not suffice to preserve issues, and these clains are deened

to have been waived.”); Cooper v. State, 856 So.2d 969, 977 n.7

(Fla. 2003); Roberts v. State, 568 So.2d 1255 (Fla. 1990).

Rose, |ike Duest, does not elucidate his appellate argunment
beyond referencing his postconviction notion. Such shoul d be
found wai ved.

Mor eover , this claim 1is procedurally barred. Rose
chall enged the constitutionality of section 921.141, Florida
Statutes prior to his 1997 re-sentencing. He clainmed the
statute was unconstitutional under the Sixth, E ghth, and
Fourteenth Anmendnents to the United States Constitution and
related Florida Constitutional provisions in part because the
aggravating factors were not required to be included in the
i ndictnment and found beyond a reasonable doubt by a unani nous
jury. Further he conplained that the statute unconstitutionally
permtted the judge to consider aggravating factors the jury may
not have considered or found not to exist. (pcr.3 838-41).
Because Rose challenged the constitutionality of the statute at

trial as a violation of the Sixth Amendnent,® he coul d have, but

1 Such a claim has been known since Proffitt v. Florida, 428
U S. 242, 252 (1976) (holding Constitution does not require jury
sent enci ng) . See Hldwin v. Florida, 490 U S. 638 (1989);
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having failed to do so on appeal. As a result, Rose is
procedurally barred from asserting the claimhere. “lssues which
either were or could have been litigated at trial and upon
direct appeal are not cognizable through collateral attack."

Muhanmad v. State, 603 So. 2d 488, 489 (Fla. 1992). See Valle

v. State, 705 So.2d 1331, 1335 (Fla. 1997); WKke v. State, 698

So. 2d 817, 820-21 (Fla. 1997).
However, should the nerits be reached, the State offers the
followng. 1In denying relief below, the trial court relied upon

Schriro v. Summerlin, 124 S. C. 2519 (2004); Bottoson v. Moore,

833 So.2d 693 (Fla. 2002); and King v. Moore, 831 So.2d 143

(Fla. 2002). (PCR 3 845-47). Such properly disposed of the
claimas Ring as not retroactive to sentences that becane fina
bef ore June 24, 2002. Rose’ s sentence becane final on March 18,

2002 with the denial of certiorari. Rose v. Florida, 535 U S

951 (2002). Under Sunmerlin, Rose is not entitled to relief.

See Ponticelli v. State, 941 So.2d 1073, 1106 (Fla. 2006)

(noting Ring is not retroactive under Sunmerlin and Florida

Supreme Court’s precedent); Johnson v. State, 904 So.2d 400

(Fla. 2005).
Also, this Court has rejected the need to have the

aggravators charged in the indictnment or to have the jury nake

Spaziano v. Florida, 468 U.S. 447, 472 (1984); Chandler wv.
State, 423 So. 2d 171, 173 n.1 (Fla. 1983).
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specific findings in aggravation. See MIIls v. Myore, 786 So.2d

532 (Fla. 2001); Shere v. More, 830 So.2d 56 (Fla. 2003);

Porter v. Crosby, 840 So. 2d 981 (Fla. 2003) (stating "we have

repeatedly held that maxi mum penalty under the statute is death
and have rejected’” argunents that aggravators need to be charged
in the indictnment, submtted to jury and individually found by
unani nous jury). Li kewise, the finding of a prior or
cont enpor aneous felony has been found a sufficient basis to

reject challenges based upon Ring. See Walls v. State, 926 So.2d

1156, 1174-75 (Fla. 2006); Duest v. State, 855 So.2d 33, 49

(Fla. 2003), cert. denied, 541 U S. 993 (2004); Kornondy V.

State, 845 So.2d 41, n. 3 (Fla. 2003); Gimyv. State, 841 So.2d

455, 465 (Fla.), cert. denied, 540 U S. 892 (2003). Rose has

both prior violent felonies (two prior burglary convictions) and
a contenporaneous Kkidnapping for the abduction of Lisa Berry.

Rose has shown no basis for relief. This Court nust affirm
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CONCLUSI ON

Based upon the foregoing, the State requests respectfully

this Court affirm the denial of postconviction relief.
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