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PRELI M NARY STATEMVENT

This brief wll refer to Appellant as such, Defendant, or by proper nane,
e.g., "Jones." Appellee, the Sate of Horida, was the prosecution bel ow the
brief wll refer to Appel |l ee as such, the prosecution, or the Sate.

The follow ng are exanpl es of other references:

"Pd 14 327" references page 327 of volune 14 of the 14-vol une record on
appeal of the postconviction proceedi ngs;

"IB' indicates Jones' Initial Brief inthis appeal.

The trial court for purposes of these postconviction proceedings took
judicial notice of the "entire record,” including "the testinony of everybody
that appeared at the trial" (PJ 14 420). Therefore, when appropriate, the Sate
wll refer to that record in the direct appeal, wiich wll be referenced using
the fol | ow ng conventi on:

TT/vol # page# references the transcript for the original direct appeal in

this case, and Rvol# page# references the non-transcript record on
appeal for the original direct appeal in this case.

The record transmitted to this Gourt for the postconviction proceedings al so
includes nmuch of the direct appeal record. For exanple, the trial testinony
begins in the postconviction record at PJ7.

For references to pages, the Sate wll use the clerk's page-stanp for the
record if it exists.

Lhl ess the contrary is indicated, bold-typeface enphasis is supplied; cases
cited in the text of this brief and not wthin quotations are underlined;, and,

all other enphases are contained within the original quotations.



STATEMENT G- THE CASE AND FACTS

The Sate subnmts its own rendition of the case and facts.

A Procedural and Factual Background: Trial and Orect Appeal .

The subject of this appeal is circuit court case #91-1932-AF, from the
Second Judicial Qrcuit, in and for Leon Qounty, in which Harry Jones was
indicted for the nurder of George WIson Young, Jr., and other felonies (R1 1-
2). A My 1992 jury trial (R2 through R4) resulted in "a hung jury and a

mstrial," Jones v. Sate, 648 S0.2d 669, 672 (Ha. 1994).

After a Novenber 9-13, 1992, jury trial (TT/1l through TT/V), Jones was
found guilty of each count of the indictnent (R5 786-90).

On direct appeal, Jones v. Sate, 648 So.2d 669 (Ha 1994), affirmng

Jones' convictions and sent ences, summarized the basic facts of this crine:

n June 1, 1991 sonetine between 6:30 and 7:00 p.m, the victimin this
case, George WIson Young, Jr., went to a liquor store on the west side
of Tallahassee. Wiile Young was talking wth his friend Archie Haml ton,
who worked at the store, Harry Jones and Tinothy Hollis cane in. Vien
Hollis, who was intoxicated, appeared to get sick, Jones took himto the
rest room According to M. Hamlton, Jones returned fromthe rest room
to see Young pay for a half pint of gin fromnoney Young pulled fromhis
pocket. Young then hel ped Jones take Hollis outside, and agreed to give
the two nen a ride hone. Several wtnesses testified that they saw the
three nen | eave the liquor store in Young's red Ford Bronco Il a little
before 7:00 p.m Hollis's nother testified that Jones and a white-haired
nan brought her son hone in a red truck and then | eft the house toget her.
A clerk at a local convenience store testified that he saw Young and
Jones toget her sonetine between 7:30 and 8:00 p. m, when they purchased a
si x-pack of beer.

According to other testinony, at approxinmately 8:05 p.m, Young s truck
was involved in an accident on the north side of town. Jones, the only
occupant, was taken to the energency roomand admtted to the hospital.

Wien authorities realized that the owner of the truck Jones was driving
was missing, a detective was sent to question Jones. Jones told the
detective he borrowed the truck from a black man in "Fenchtown" for
twenty dollars. The next day, when authorities learned that Jones had
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been seen with Young prior to the accident, two officers went to question
Jones again. Wiile in Jones' hospital room the officers seized a bag of
clothing that had been placed in the corner of Jones' room The clothing
had been renoved fromJones by hospital personnel after the accident. The
followng day, |law enforcenent seized lottery tickets and cash that had
been renoved fromJones' pockets and placed in hospital security.

O June 6, 1991, Young's body was found in Boat Pond on Horseshoe
Fantation in Northern Leon QGounty, to the east of where the accident

occurred. Wtnesses who found the body testified that they previously had
seen Jones fishing in other ponds on the plantation. Experts testified
that soil and pollen sanples taken from the shoes and pants that were
sei zed fromJones' hospital roomwere simlar to sanpl es taken from Boat

Pond. There also was testinony that the lottery tickets seized from
hospital security had been purchased at the same place and tine as
tickets found in Young s truck.

According to the nedical examner, Young died as a result of fresh-water
drowni ng. A though the nedical examner was unable to determne whet her

Young was conscious at the tine he drowned, he was abl e to determne that

Young was alive at the tine he was subnerged because of plant naterial

that had becone lodged in his lungs and throat. The nedical exam ner
further testified that, anong other injuries, Young suffered a fractured
arm and several fractured ribs that were consistent wth prenortem
defensi ve injuries.

Kevin Prim who had been housed in the nedical cell wth Jones, testified
that Jones told him that he net a "guy" at a liquor store. After
observing the guy pull noney from his pocket to pay for his purchase,
Jones talked the guy into giving himand his intoxicated "cousin' a ride
hone. After dropping the cousin off, Jones and the guy went to a pond
where a struggle ensued when Jones attenpted to take the guy' s noney.
Jones al so admtted breaking the nan's armduring the struggl e and then
holding him down in the water until he stopped "popping up.” A though
Jones presented evidence in an attenpt to discredit this testinony,
another cellnate testified that he overheard Jones tell Primthat he had
killed a nan.

648 S0.2d at 672-673.

Because one of the current appellate clains, ISSE Il ("ARGUMENT |1," IB
68-91), alleges ineffective assistance of counsel (I1AQ in the penalty phase,
the Sate el aborates on sone on those proceedi ngs.

O Novenber 13, 1992, the trial court conducted the jury penalty phase.

(TT/M 947-1004). The Sate relied on the "evidence previously adduced during
3



the guilt phase of the trial" and four additional exhibits. (TT/M 949) The
four exhibits were a Dade Qounty judgnent and sentence for attenpted robbery
(TT/M 949-50), a Dade Gounty judgnent and sentence for robbery (TT/M 950-51),
a Dade unty judgnent and sentence for robbery wth a firearm(TT/M 951), and
a Dade Gounty judgnent and sentence for robbery wth a firearmand ki dnappi ng
(TT/M 951-52).

In the jury penalty phase, Jones' older sister, Betty Jones Sewvart,
testified for him (TT/M 952-57) She is a sworn "police officer for Mtro
Dade." (TT/M 953, 956) She had been enpl oyed at Metro-Dade Public Safety for
16 and one-half years by the tine she testified at the penalty phase. (TT/M
956) Aficer Sewart indicated that "Harry" (Jones) was born in South Carolina
and raised in Mam. The whereabouts of Harry's father were unknown. (TT/M
953) Her penal ty-phase testinony continued:

Q DOd Harry ever know his father?

A For a short tine, until he was about five years old. *** Lp until he
was about five or six years ol d.

Q And do you recall the circunstances under which the father |eft?

A Yes. M father was very abusive to ny nother. He beat her a lot. Harry
was very attached to ny father and he was very young and he didn't
under st and.

Ater ny father left, he had a very hard tine dealing wth the fact that
he didn't have a father and it becane difficult for Harry just to adj ust
w thout a father.

Q Ms. Sewart, was there any abuse toward Harry fromhis father?
A Not that | amaware of.

Q Subsequently, did another nan take the place of Harry's father in the
hone?

A Several years after ny father left, | was in the sixth grade. So Harry
is four years younger than I am M nother worked several jobs, trying to
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take care of us, and it becane hard for her so she net this other nan and
he worked and he started to help her raise us. And they eventual |y got
narried and noved in, noved together. M stepfather was an al coholic. W
not her becane an al coholic after ny father left, |1 guess dealing with all
the pressure. And ny stepfather and ny nother, they began to fight a lot.

(TT/M 953-54) dficer Sewart told the jury that both her nother and
stepfather were alcoholics and that Harry and their stepfather did not get
along, Harry "didn't accept his stepfather.” (TT/M 955) Wien asked whet her
"sonething terrible" happened in one of the fights between her nother and
st epf at her, she responded:
Yes. M stepfather, he was in the war and when he drank, he woul d al ways
start talking crazy and they drank a ot and he would start tal ki ng out
of his head, if you ve ever seen anyone talking out of his head. So he
becane very abusive and one night he and ny nother fought and ny not her

stabbed himto death. And she was sent away to prison. | was about 15 or
16. She went away for about three years.

(TT/M 955) Harry was not hone during the incident, but he was living there at
the tine. She indicated that the incident profoundly changed Harry:
He becane a different person. He wasn't controllable. ...I was about 16
and ny older sister was 18 and we had sone help fromny aunt and we
basically raised Harry. | got a job and ny older sister was 18. MW
brother was about 19 or 20. So we were able to stay together as a famly
so we woul dn't be separated to foster hones and here and there. And Harry

just — he never adjusted to it and he just started to rebel and get in
troubl e at that point.

(TT/M 955-56)

Harry Jones al so testified in the jury penalty phase. Atong ot her things,
he indicated that he obtained his G (TI/M 957-68) He said that one day his
father "took ne to the store and bought ne sone things and told ne he wasn't
going to see ne no nore."” He testified that his father picked himup at school
and "bought a box of cookies and told ne to go hone." The |lady wth whomthe

father was leaving did mt want Harry to cone wth his father, her, and her
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famly. (TT/M 958-59) Jones' testinony conti nued:

Q Harry, do you wonder what it would have been like if your father had
stayed around?

A Yes, sir. | would have been different.
Q DOd you and your father get al ong?

A Yes, sir.

Q Od you do things together?

**k*

A H was a nechanic and when | wasn't in school he used to take ne to
the job and take ne fishing and things |ike that.

(TT/M 959)

Jones told the jury that eventually his nother net and narried ana her nan,
but "I didn't want himto be ny daddy *** | wanted ny own daddy.” (TT/M 959-
60)

Qoncerning his nother killing his stepfather, Jones testified:

Q Harry, where were you when you found out that your nother had killed
your st epf at her ?

A A ny aunt's house.

Were was that ?

She lived in the apartnent buil ding next to us.

...Ad do you recall how | ong your nother was in prison?
Three years and ei ght nont hs.

Wiat did you do during that period of tine, Harry?

| groned up and | started playing Little League footbal | .

O » O » O >» O

Wre your sisters trying to take care of you the best they coul d?

A They couldn't give ne the things | needed. They were working and it
was always — you know wait around and tal k about the bills that needed
to be paid and things that they couldn't do because they had to pay
bills.



It was — if ny daddy hadn't went away, none of this would have ever
happened.

(TT/M 960)

Jones admitted to serving prison tine in the past, but he had been out of
prison since 1987, and on My 31, 1991, he had been working at the Gatfish Pad
for about six weeks. (TT/M 961) He said that "Paul " taught himhow to bake at
the Gatfish Pad and that he "got a raise to $4.50." (TT/M 964) Jones was
"always asking for hours” to work, and, shortly before the victimwas killed,
"Paul" told himthat he was giving Jones "nore responsibility,” nore hours to
work, and a raise to $5.00 per hour. (TT/M 964)

Jones testified that on My 31, 1991, he went out drinking gin and beers
wth Tinothy Hollis until about 5am (TT/M 962-63) The next norning, he
resuned drinking and drank beer and al cohol throughout the day. He "really
liked to drink." (TT/M 965) He said that after the accident [wth the victims
truck], his blood al cohol neasured ".269, two and a half tines the |legal drunk
level or whatever you call it of .1." (TT/M 966) h cross-exam he testified
that he was drunk when he conmtted his prior robberies. (TT/M 967-68)

The prosecutor argued that several aggravators apply. (See TT/M 975-80)
Arng other things, in arguing GP, he pointed to the carel essness of the
victim"clearly showng the effects of alcohol, pulling out that roll of noney"
(TT/M 979)

Def ense counsel, Gegory Qummings, told the jury that "the life of Harry
Jones is in your hands,” and he argued to the jury that Jones' |ife should be
spared. He urged them to use their "humanity." (TT/M 988-89) H argued

extensi vel y against the heinous, atrocious, and cruel aggravator. (See TI/M
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990-92) H aso contended that the cold, calculated, and preneditated
aggravator did not apply to the facts. (TT/M 992-93) Defense counsel argued at
length that Jones was substantially inpaired, for exanple pointing to his high
bl ood al cohol level, two and one-half tines the legal limt. (TT/M 993-95)

Def ense counsel reminded the jury of his sister's testinony, and appeared
to refer to Jones breaking down and crying while testifying (See TI/M 995),
and at the postconviction evidentiary hearing defense counsel indicated he
recalled that Jones "broke down in tears" (PJ12 94). Defense counsel
conti nued to enphasi ze to the jury Jones' drinking probl em

Ladies and gentlenen, a life sentence is not forgiveness. A life
sentence is not forgiving himwhat you found himguilty of. Ladies and
gentlenen, Harry's character is flaned. But that is not an aggravating
factor. Hs character is flawed when he drinks. He admtted that he had
been drinking on all the occasions he got in trouble, all the tines that
M. VWade [the prosecutor] tal ked about. Hs character is flaned but it is
not flawed to the extent that the reconmendati on of death is appropriate.
The death penalty is certainly not appropriate here. Harry is prepared to
put his life in your hands as he was to let you nake the determnation
you nade today. ***

Qe life has been lost. The Gourt is going to tell you, human life is
at stake. There's one nore at stake. Mike a determination and weigh the
factors and tell the Qourt, Judge, ve reconmend that life is appropriate
in this case. Life wthout parole for 25 years. Harry will be in his
50's. By then, a man in his mdd e ages, naybe by then he can becone a
productive nenber of society. There is still a chance. There is always a
chance and | ask you to give Harry that chance.

(TT/M 995-96)
The jury recormended death by a 10-to-2 vote. (R5 785; TT/M 1002
Defense counsel (R'5 791-96) and the Sate (R5 810-18) submitted witten

sentenci ng nenoranda, and on Novenber 18, 1992, the trial court conducted a



sentencing hearing. (TT/M 974-93)! Among other contentions, defense counsel
orally advocated against HAC and QP (TT/M 97882) and requested that the
tria judge study his nenorandum (TT/M 983). Wen the judge asked Jones if he
wanted to say anything, Jones personal |y addressed the Gourt. He apol ogi zed to
the victims son for the loss of his father: "...I realize howhe feels losing a
father because | lost ny father at a young age. BEven though ny father didn't
die or got killed by anyone, when he left out of ny life it was |ike the devil
had cone to ne. | never sawhimno nore." (TT/M 983-84)

Jones said he has a "whole lot of good in" himand he wants to work wth
young peopl e "to try to strai ghten themout where they don't have to go through
the things that | went through, to try to put sone guidance in their life"
(TT/M 983-84) Jones continued by indicating that no matter what the sentence,
he "won't be getting out ...in the near future" and by pl eadi ng:

But there is young inmates in prison, | guess you know that, probably

over seventy-five percent of the inmates in prison are between the age of

eighteen to twenty-five years old, and | think I can work wth sone of
those inmates and try to like get themon the right track. And I think if
not many, even if | can turn one around to keep themfrom goi ng through

this, that I wll be of some use to try to get them to becone a

producti ve nenber of society. Qice again, sir, | would just |ike to say
I"msorry all this cane about, and | ask you to spare ny life.

(TT/M 984)
O Novenber 20, 1992, the trial judge sentenced Jones to death (R5 821,
828-36; TI/M 9951009). The trial court found the followng aggravating

circunstances: (1) Jones was previously convicted of another violent felony,

1 "Volure M" includes four bound transcripts. Pagination in the first

volune is nunbered in type in the upper-right corner of each page and ends at
"1005," but the volune for Novenber 18, 1992, is nunbered wth ink-stanps in
the lower right of each page and begins wth page "974."
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listing Jones' prior convictions for Attenpted Robbery, Robbery, two counts of
Robbery wth a Frearm and Robbery wth a Frearm and Kidnapping; (2) the
murder was cormitted while Jones was engaged in the cormission of a robbery?;
and (3) the nurder was especially heinous, atrocious, or cruel. (R5 829-32)
Goncerning HAG the trial court expl ai ned:

. the evidence presented by the nedica examner regarding the
seriousness of the wounds to the victimindicated that the wounds were
consi stent wth defensive, prenorteminjuries. The wounds consisted of an
acute fracture of the long bone in the forearm fractured ribs, nunerous
tears of the skin of the left armand nunerous blows to the head. The

evidence clearly reveals that the victim George Young, Jr., experienced
a great deal of pain and terror as he attenpted to avoi d being kill ed.

(RV 831-32; TT/M 1002) The trial court rejected QP. (RV 832, TI/M 1002)

QGoncerning mtigation, the trial court found a statutory mtigating
circunstance: (1) Jones' capacity to appreciate the crimnality of his conduct
or to conform this conduct to the requirenents of law was substantially
inpaired. The trial court explained that the "evidence established that
Defendant had been drinking beer and gin on the day of the nurder and the
evening prior to the nurder. Defendant testified that his nedical records
indicate that his blood al cohol |evel was 0.269. Defendant further testified
that when he was drinking he got into trouble.” The tria court gave this
mtigator, whether viewed as statutory or non-statutory, "sone weight." (RV
834; see TT/M 1002)

The trial court found the nonstatutory circunstance that (2) Jones

suffered from "childhood traunatic and a difficult childhood." The tria

2 The trial court "conbined' the aggravator of "committed for pecuniary

gain" wth the whil e-engaged-i n- commi ssi on-robbery aggravator, (R'5 831)
10



court's order expl ai ned:

Defendant and his sister both testified that when the Defendant was five
or six years of age his father dropped Defendant off, gave him sone
noney, left wth his girlfriend, and Defendant has not seen his father
since. Both Defendant and his sister testified that Defendant was cl ose
to his father.

Further, both Defendant and his sister testified that Defendant's nother
stabbed and killed Defendant's step-father and spent three years in
prison. Wile Defendant's two sisters and his aunt attenpted to raise the
Def endant, he never adjusted and started getting into trouble.

(R'V 834-35; see TI/M 1005-1006) The trial court gave this mtigator "sone

weight," reasoning that it was not entitled to "great weight" because of "its
renoteness intine and the fact that his simlarly situated sisters have becone
productive citizens ...." (ld.)

The trial court also found that (3) Jones had the | ove and support of his
famly and gave it "sone weight." (RV 835 see TT/M 1006)

Oh Novenbber 10, 1994, this Gourt released Jones v. Sate, 648 So.2d 669

(Ha 1994), and on January 25, 1995 rehearing was denied. Jones affirned the
conviction and death sentence. It held that itens seized from Jones' hospital
room and from hospital security were illegally seized evidence and testinony
relating thereto shoul d have been suppressed, 648 So.2d at 678 it also held
that the error was harntess, reasoni ng:

A the tinme of the accident, Jones was the only occupant in George
Young's truck. Jones had been seen wth Young a relatively short tine
before the accident. The accident occurred on the north side of town not
far fromwhere Young' s body was later found. Jones admtted to a cel | nate
that he took a nan he net in a liquor store to a pond where the two
struggled when Jones tried to take the nman's noney. He also admtted
pushing the nan's head under water until he stopped struggling. On this
record, there is no reasonable possibility that the outcone of Jones'
trial would have been different had the illegally seized evidence been
suppr essed.

Id. at 678-79.



After rejecting an appellate claim concerning the admssibility of
photographs, Id. at 679, Jones also rejected appellate clains that "the
autonatic application of the 'during the course of a felony' aggravator,
section 921.141(5)(b), fails to adequately narrow the class of felony nurders
eligible for the death penalty,” 1d., and attacking HAC and its application
here, 1d. Goncerning appellate clains pertaining to the tria court's handling
of mtigation, Jones hel d:

Jones specifically contends that the court failed to adequately consider
uncontroverted evidence that he was intoxicated at the tine of the nurder
and that the court all but reected evidence of Jones' traunatic
chil dhood when it noted that, because of the renoteness in tine and the
fact that Jones' simlarly situated sisters have becone productive
citizens, this factor is not entitled to great weight.

FHrst, it is clear from the sentencing order that the tria court
consi dered Jones' intoxication in finding that his capacity to appreciate
the crimnality of his conduct or to conform his conduct to the
requirenents of law was substantially inpaired. This was consistent wth
defense counsel's reliance on the evidence of intoxication in arguing
that the nental mtigating factor shoul d be found.

The trial judge al so found Jones' traumatic and difficult childhood to be
a mtigating factor but determned that it, like the nental mtigator
found, was not entitled to great weight. The trial court properly found
and considered in nmitigation Jones' intoxication at the tine of the
nurder and his unfortunate chil dhood. Wile these mtigating factors were
entitled to sone weight, the weight to be given was wthin the trial
court's discretion. ***. Ve find no abuse of discretion here.

Id. at 679-80.
Jones petitioned the Lhited SSates Suprene Gourt for certiorari, which was

deni ed June 19, 1995, Jones v. Horida, 515 US 1147 (1995)

B. Procedural and Factual Background: Postconviction Proceedi ngs.

By order dated August 21, 1996, this Qourt extended the tine for Jones to



file his "pleadings under Horida Riule 3.850" to August 20, 1997. (PJ 2 180)

h March 21, 1997, defendant, through counsel, filed a "shell" Rile 3.850
notion for postconviction relief. (PO2 23547) Oh July 21, 1997, in response
to Jones' notion concerning funding (PO2 250 et seq.), the trial court stayed
for nine nonths the tine for Jnes to file an anended Rule 3.850 notion.
Extensive public records denands and litigation ensued. (See PO2 284 — PO 3
456, PO X))

O February 20, 2003, the trial court ordered that Jones file his anmended
Rulle 3.850 notion wthin 30 days. (PO3 463-64) Oh Mrch 19, 2003, Jones,
through counsel, filed his anended 3.850 notion. (PQ 3 465573, PJ 4 574-82)

The clains in the anended 3.50 notion included assertions in Qaiml that
the prosecution wthheld information concerning Kevin Prim (PO 3 467-83) and
concerning the victims condition the night of the nurder, alleging that he was
"extrenely intoxicated at the tine" (POQ3 483-85). These matters are raised in
the initial Brief under ISSIE | ("ARGMENT |," |IB 46-67).

The anended 3.850 al so argued that trial defense counsel was ineffective
during the penalty phase because he failed to put a nental expert on the
wtness stand (ALAMIV, PO 3 506-12) and failed to put on sone |lay wtnesses
"regarding the context in which M. Jones grew up" (QAMIV, PJ3 512-16)
These natters are argued in I1SSUE Il ("ARGUMENT I1," | B 68 91)

"I nproper shackling” was argued in QAMMI of the anended 3.850 (PJ3
539-40), and it is now the subject of ISSLE Il ("ARGMNT II1," IB 92-94).
| nproper prosecutorial argunent was included in the anended 3.850, as QA M

MIl (PO 3 541-45), which is also the subject of part of ISSE Il ("ARGMENT
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[11," 1B 94 98)

Oh My 27, 2003, the Sate responded in witing to the anended 3.850 notion
(PJ 4 583-600), and on June 20, 2003, Jones replied to the response (P04 614-
34)

Apparently, on January 16, 2004, a Huff,® hearing was held and an
evidentiary hearing was granted upon Qains I, I, Il (in part), and IV. (See
PO 5 802, 891, 912)

Oh April 15, 2004, (PO12 & PO'13) and April 16, 2004, (PO 14) the trial
court conducted an evidentiary hearing. The circuit judge indicated that he
took 30 pages of notes fromthe evidentiary hearing. (PQJ 14 421-22)

A the outset, the trial court announced that the evidentiary hearing
concerned Qains I, Il, and IV. (PO 12 3)

Jones, through postconviction counsel, called his trial defense counsel,
Gegory Qummings, as a Wtness. Hs testinony appears to have consuned the
entire norning. (See PO12 3-112) H has been a nenber of the Horida Bar since
1980, worked in a snmall firmfor about a year, then at the public defender's
office for about three-and-one-half years. (PQJ12 4) Wen his public defender
casel oad reached about 150, he left the P.D's office, worked at Dept. of
Banki ng and H nance for nine nonths, then went into private practice. (PQJ 12 4-
5 Hs maininterest was crimnal defense, but this was his first capital case.
(Pd12 5 Wiile in the PD's office he had handl ed "several hundred cases,"
including bad checks, rapes/sexual batteries, "25 to 30 robberies," cases

involving shootings, and 5 to 7 jury trials a year (PQ12 62-63). Qunmings

3 Hiff v. State, 622 So. 2d 982 (Ha 1993).
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testified that he was "involved in three death penalty cases last year" in
whi ch he was | ead counsel . (PJ 12 81)

O Septenber 17, 1991, the circuit judge appointed Qunmings, and on
Septenber 20, 1991, Qumnmings fornal |y appeared for Jones. (PO 12 67, 97-98.
See also R1 32) Until Septenber 16" 17" or even the 18" or 19" M. Taylor
and Ms. Showal ter woul d have been counsel of record for Jones. (PQ 12 98) The
Public Defender confirnmed that until her dfice represented Jones until
Septenber 16. (PQ 13 135 Qummings assunes that, when he took over Jones'
representation, they gave him "everything that they could' ethically give.
(PO 12 98)

Qunmi ngs concl uded that he hoped he did a "hundred and ten percent” on this
case. (PQ 12 66) He provided an overviewof his trial prep for this case:

| reviewed docunents, depositions, talked to Aoi or Paul WIlians for

themto do certain things. | certainly talked to M. Jones on several
occasions. | drove this route that M. Jones and the victim took nany
tines. ***

| think | even had Paul WIlians drive it, the investigator[,] drive it a
couple of tinmes. Just go out to the scene, talk to people, review
records. Yes, whatever you nornally would do and talk to people about

what el se maybe you coul d do or what they woul d do.

(PQ 12 66)

In preparing this case, Qumings testified that he is "not afraid to ask
guestions.” (PQ 12 83) Qunmings testified that "there were people | was tal king
to about this one." he of themwas "Randy Mirrell, who was well-versed in
trial strategies and death penalty cases *** and has probably tried nore nurder
cases than anybody else in the public defender's office.” Qummngs nay have

al so di scussed the case wth Lynn Thonpson, who was one of Ted Bundy' s | awyers



and has tried nany cases. (PQ 12 81-82. See al so concerning Mirrell PQJ 12 88)
He nay have al so consul ted Manny Garcia. (PJ 12 83)

Goncerni ng Jones' previous |awer, Gene Tayl or, Qunmings said that he "was
a good friend, and ...although there was a conflict, ...he was nore than wlling
to help M. Jones." (PJ 12 82)

Qunmings said that Jones was proactive in this case. Qumnmings kept Jones
"involved in what was going on." A though Jones said he coul d not renenber all

of the facts "surrounding the accident,”" he was able to provide famly history
and his own history and his "up-and-down relationships,” includng wth a
fenal e whose nane Qummings could not recall. (PQ 12 67) Qunmings used Jones as
a resource. "M. Jones was al ways coherent” and was "abl e to communi cate ...in ...
an adequate nmanner in order to present the defense.” (PJ 12 68-69) Jones was
"always very polite and respectful ." (PQJ 12 69)

Qunmings characterized M. Véde' s (the prosecutor's) reputation:

..M. Vdde and | have worked together since a long tine ago, since the

early '80's, and he's always, as | am | just tell himwhat's going to

happen ...he has never hidden anything. He has been a good | awer in that
respect, or all respects actually.

(PO 12 17) For this case, when asked if there was [a]ny reason to believe that

he [Vade] was trying to hide the ball fromyou in this case, " he responded,

"Not at all." (PQ12 99)

1. Primclai ns.

Qunmings di scussed his assessnent of Kevin Prim and Prims denial that he
(Prim was given any deal or promse for his statenent inplicating Jones.
(Pd12 7-30) Oh cross-examnation, GQunmings clarified sone of fense reports were

dated after the trial and the day before the sentencing. (PQJ 12 100) Neil Véde,
16



the trial prosecutor, testified at the evidentiary hearing that he was not
anare of the offense reports regarding Prim that is, evidentiary hearing
Defense Exhibits 7, 8, 9, and 10, until sonetine after the trial. He "believed"
that it was after sentencing. (PJ 14 321-22) "[Whatever we knew about, in
terns of arrests, was available to Qounsel. *** To the extent that | knew
sonething, | would nake that available to M. Qummings." (1d. 323)

Deputy Mchael Wods also testified that, before Primtestified at trial,
he (Wod) was not aware that Primhad been recently arrested. (Id. 338) Prim
did not admt to being a crack addict. (l1d. 339) Goncerning two petty theft
arrests, Wod later responded "Yes" to the question: "Subsequent to before he
testified and subsequent to his arrest.” (1d. 349) He indicated it was before
the second trial. (1d. 350) Twce Primcalled VWod after being arrested, but
VWod did not help Primwth the new arrests. (l1d. 351-52) Vod indicated that
the he thought of the "petty thefts ...as insignificant.” (1d. 352) In one of
the thefts, Primstole honey buns and in the other, a rotisserie chicken. (ld.
353) He thought that those crines "were tal ked about at the trial." (1d. 354)

Sgt. Jeffrey Johnson, Tallahassee Police Dept., testified concerning the
timng of the incidents pertaining to the offense report narked as defense
Exhibit #8. (PO 14 358-62) Oh ctober 24, 1992, no suspect was |isted, and
soneti ne between Novenber 11 and 18, 1992, Prim becane a suspect. Noveniber 19,
1992, Primwas arrested by other officers. (1d. 359-61) He later narrowed the
tine that Prim becane a suspect to Novenber 18, 1992. (1d. 364) oncerning
Defense Exhibits #9 and #10, the offense and the arrest occurred on Novenier

19, 1992. (Id. 364) Johnson did not know Primwas a wtness in a nurder case

17



until about a week before the evidentiary hearing. (1d. 362)

Qunmings said that Vétson "started off as a defense wtness,” but at the
end of his deposition, "he said, oh, yeah, Harry Jones told ne he did it."
(PO12 88; see also PO 12 100-101) He said that M. Prims nane appears on a

billing frominvestigators Aoi and Wllians, "and | would hope that" M.
Prims background was "one of the things we were looking into.”" (PQ12 102) H
said that Primusing drugs mght be usable, "[d]epending on the circunstances."
(PO 12 102)

Qummngs acknow edged sone police reports, including one regarding a
Noventer 19 arrest of Primfor theft and possession of paraphernalia, which was
after the guilt phase of the trial (P12 26, 28)

Jones also proffered as Defense #13 a police report concerning a burglary
of the residence of George Young, Jr., on February 28, 1991, and as Defense #14
and offense report for crimnal mschief at Jessie's Horists on My 5, 1991.
(PQ12 33-35)

Later in the evidentiary learing, Assistant Public Defender Ines Suber
testified (PO13 145 et seq) Her files have been destroyed. (PQJ 13 153) She
testified that when she represented Kevin Prim Primtold her that he had nade
statenents to Mke VWod and that Prim said "he was expecting to be RK'd]
[rel eased on own recogni zance] ." (PJ 13 150-51) She said that, as a result, she
noved for Primto be ROR d. She concl uded that she got himthe RIR (PJ 13 151)
She said that her RIR notion was able to represent that the prosecutor did ot

oppose the RR (PO 13 152) Her motion was introduced in the evidentiary

hearing; it says nothing about the reason for noving for the release. (See
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Defendant's Exhibit #21) She said she was never aware of any altercation
between Primand Jones (PQ 13 155) and that when incarcerated wtnesses and
clients get into fights, "they are transferred' to another county jail. (PJ13
156)

h cross-examnation Suber acknow edged the followng sequence of the
clerk' s stanps:

Septenber 12 3:32PM Qder rel easing Prim(Pd 13 157);

Sept enber 12 3: 56PM Suber' s notion for RR (PJ 13 158-59);

Sept enber 13 3: 10PM Rel ease fromthe jail (PQ 13 157-58).

She indicated that she told M. Taylor, who was representing Jones at the tine,
of Prims ROR expectations. (PJ 13 160-61)

Assistant Public Defender Nancy Showalter testified that Gene Taylor
represented Jones, and she was second chair. He was "lead counsel." (1d. 192)
She said that when "we" talked wth Jones, he was told not to talk wth other
innates about his case. She did not "believe" that she spoke wth Qumm ngs
about this case after he took over representation. (1d. 199)

The prosecutor, Neil Vdde, testified at the evidentiary hearing that he
nade no promses to Primand no one else did to his know edge (PJ 14 327). He
cont i nued:

Wen Mke VWod first told ne about Kevin Prim of course, one of the

first things | wanted to know is whether he or anybody el se he knew nade

any promses to himor any threats to himto get himto tal k about what

he knew He told ne he did not. Now | did not nake any promse to M.
Primthat he woul d be RIRJ or anything of that nature.

(1d. 327)
Wde later reiterated, "I never talked to him[Pin} about giving him an
RR" (lId. 334)



Véde did not doubt that Suber had contacted him but his decision that "an
RR was the best thing to do" was due to a confrontati on between Prim and
Jones, to insure Prims safety and naintain peace in the jail. (Id. 328) He
explained that the alternative of transferring innates in this type of
situation is "sonething we had started doing nore recently where the innate is
being held on serious charges. A that tine PPimwas being held on a theft
charge, grand theft, petty theft, or both." (1d.) In reconstructing his day
looking at his calendar, Véde testified that "Pri mwas ROR] probabl y before he
cane to the Sate Attorney's Gfice for ne to talk to him" (1d. 329-30) Vdde
testified "I never nade a decision that he would be a wtness until after |
had personally talked to him" (1d. 333)

Wde said that Qummings listed Suber as a wtness and there is a notice
indicating that he intended to take her deposition, but there is "no record of
what she woul d have said back then." (1d. 330-31)

Deputy Mchael Vod testified no promses were nade to Primto give himan
RR (Id. 337-38) Wod had no know edge of any promise to RIR Primnor did he
orchestrate or participate in any such promse "or anything else for Kevin
Prims testinony." (1d 341-42) Wod picked up "Primat the jail when he was
RORed." (Id. 341-42) Prim gave a taped statenent inmediately after he was

RORed. (1d. 342-43)

2. Qaimconcerning DU notes.

Qurmings testified regarding the contents of sone notes that postconviction

counsel said he obtained fromthe Sate Attorney's file. According to Qunm ngs,
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the last page of the notes said: "wtness saw victimdriving earlier in the
evening obviously DU at 6:00P.M" Qunmings did not know who wote the notes
and, other than his assunption, he did not knowthe identity of the "wtness."
Trooper Ross' nane is handwitten on the previous page. (PO 12 30-31) Ater the
trial court ruled that the handwitten notes were i nadmssible, the notes were
proffered as Defense #12. (PQ 12 32) Trooper Ross was not called as a wtness
at the evidentiary hearing. (See PO12 2, PO 13 11517, PJ 14 241-42) The
prosecutor testified regarding the proffered notes that he did not recognize
the handwiting in them and the judge remnded postconviction counsel that the
notes had not been admtted into evidence. (PO 14 324-25) Véde expl ai ned that

it did not nake sense that the notes referred to the trooper seeing the victim

oJ:
If Trooper Ross told ne that, ny first question would be, well, Trooper,
why did he then get killed? Because if he is DU, why didn't you pull him
over? *** []]f he was drunk enough to be perceived as DJ; he'd have
gotten arrested. | don't understand.
It isillogica to ne that a trooper would ever tell ne sonething |ike
that. But even if sonebody said he was intoxicated or under the influence
of al cohol an hour before he is seen at the liquor store — the peopl e at
the liquor store described his behavior and conduct to M. Qummings and
to the jury.

(1d. 325)

3. Penalty phase cl ai ns.

Qoncerning mtigation for the penalty phase (ISSLE 1), GQunmings testified
at the evidentiary hearing that the "approach” to the penalty phase now is
different than it was at the tine of the 1991 trial. (PJ12 60; see also RJ12
110-11: after this trial, "nental health issues" have devel oped into "a naj or

mtigating factor”) A the tine of the tria, there was only one mtigation
2



expert around. (PQ 12 86-87)

As noted above, Jones was articulate, polite, and respectful in his
interactions wth Qunmngs. (See PO 12 67-69) Showalter testified that Jones
was not unwlling for Taylor and herself to develop mtigation. (Id. 194) She
testified about Taylor getting Berland to eval uate Jones and Berland s report.
(1d. 197-98) Qumngs also testified that Jones also showed no signs of
hal | uci nati ng or being delusional or paranoid. (PQ12 70, 71-72) In interacting
wth Jones, Qummings saw nothing that would lead him"to believe M. Jones had
sone nental health issues.” (PJ 12 71) He "never had any probl ens neeting wth
M. Jones.” (PQ12 73) Jones "seened to be able to relay the facts,
conmuni cate, understand the law ...." (P12 51) Qunmings' notes attached to his
My 19, 1992, notion for paynent of fees and costs includes nany entries that
i ndi cat e conmuni cati ons/ conferences wth Jones. (See Defense Exhibit #15)

Qunmings was aware that Jones' blood al cohol |evel vas "above point two
sonething” and that a "trace of cocai ne" was al so found in Jones' blood. (PJ 12
48-49) Jones introduced the June 1, 1991, |ab report show ng a bl ood al cohol of
263 ny and the presence of cocai ne netabolites. (Defense Exhibit #17; PJ 12 49)
Qummings was "aware that [Jones] had used cocaine.” (PJ 12 50) However, Jones
never admtted that he coomtted this nurder. (PJ 12 85) Qummings el aborated on
re-direct examnation:

[1]t's a tough position when your client says he didn't do it, but yet

he's found guilty and he has to get up there and tell them well, | was
intoxi cated and such, it puts you in a tou[gh] position.

But al so the toxicology report that we woul d have had to have dealt wth,
or we would have dealt wth, tal ks about cocaine in hs system And that
woul d have opened up cross-examnation as to M. Jones' cocai ne use.



(Pd 12 106) He continued by indicating that the goal would be to "avoid a jury
hearing about illegal drug use, cocaine, which is worse than al cohol." (PJ 12
107)

Qunmings testified that he "was famliar wth the use of nental health
experts and the benefits that they could have" (PQ12 72). Qmmngs had
reviened nental health mtigators "nunerous tines in attenpts to becone
famliar wth them" He explained that "I'msure ny bill reflects ny research
on nmitigators and such" (PJ 12 47). Awong the handwitten itens attached to
Qunrmings My 19, 1992 notion for fees are the followng: "10-1 Review Hisp
Records, " "2-12 Prep ... Mt factors/Famly,” "2-12 LR Mt Factors. Ds
background,” "2-13 Prep ...for famly,” "2-15 Mam," "2-23 Research - ...Mt
factors," "3-21 Sentencing Phase," "4-12 LR — Experts Testinony," nunerous
entries for trial prep 58 to 515 "5 15 ...Review Penalty Phase." (Defense
Exhibit #15 The My 12, 1992, notion did not include work done between then
and the Novenber 1992 trial.

Qumrmings did not hire a nental health expert, but he reviewed a neno from
Assistant Public Defender Nancy Showal ter "about her conversations wth DOr.
Berland." (PO 12 41) Qunmings had obtai ned, reviewed, and hi ghlighted sone D3C
records concerning Jones' nental health. (PJ 12 42) Qunmings did not recall if
he had spoken wth Berland over the phone, and he did not note every phone cal |
he nade. He had no notes of having call ed Berl and. (PJ 12 42-47)

A "sone point," GQunmings “"probably nade a decision not to use a nental
health expert based upon what that graph, the results of the testing show™

(PJ 12 46; see also PO 12 74-75) He el aborat ed:
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| believe the non-use [of a nental health expert] was based upon the
evaluation by Dr. Berland, the results reflected in the graph that you
have as BExhibit No. 16, and M. Jones' DOC records, along wth just
knowng M. Jones and communi cating wth himduring the period of the
trial, or the preparation and trial.

(PQ 12 50-51) H nay have asked additional experts, such as Harry MlLaren, to
assist in interpreting test results. (POJ12 89) He believed that "[a]t sone
point in tine sonebody told ne" what the graph neant. (PQJ 12 105)

D. Berland had advised not to do a brain scan "because it nmay cone back
negative and we would have to eat it at tria." (PJ12 73) Mntal health
experts "can be very hel pful, but they can al so cone up wth infornation that
could be harnful, too." (PJ 12 74)

As part of his trial prep, GQumings had highlighted parts of the DOC
records and "starred" sone areas of them (PJ 12 74) Qunmings obtai ned the DOC
records fromthe Public Defender's Gfice. (PQ12 109) The D3C records were
introduced at the evidentiary hearing as Sate's Exhibit A (PQ12 103)
Qunmings reiterated that there were aspects of Jones' DOC records that he did
not want the jury to hear (PO 12 60-61). He had "highlighted the areas that
were bad." (PO 12 76-77) Specifically concerning a report by Laura A Prado,
MD, Qurmi ngs el abor at ed:

...[Tlhis is at the Whion Qorrectional Institution Neuro Psychiatric

Departnent in Raiford, Horida. And the part that | highlighted, and

surrounding areas, it says: Heis not suffering fromany disabling nental

illness, but prognosis is guarded wth respect to his anti-social
behavi or .

Psychol ogical testing revealed no sexual hangups, no schizophrenic
process, nor is he suffering from any thought disorder. Passive
aggressi ve features were descri bed.

The part that | specifically highlighted was: But prognosis is guarded
wth regards to his anti-social behavior.
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* k%

But it talks about there are no hallicinations or delusions. H is well-
oriented in all spheres; that is, to tine, place and person. He reveal s
his previous charges prior to comng to prison. [See also PJ12 83
"deni ed hal | uci nations,"” "No del usi onal ideas"]

AQinically he is of average intelligence and has good plans for the
future.

*k*

Mod and affect are appropriate. And immediately after that, it talks
about diagnostic inpression is a personality disorder, anti-social
personal ity.

(Pd12 75-77) Qumngs interpreted the report to indicate that there is
"potentially anti-social behavior devel oping and watch out for it inthe future
..." (PQ 12 76)

Qummings said he had also highlighted parts of a 1978 DOC report by Higo
Santiago Ramos, a psychologist at the DeSoto Qorrectional Institution,
including its narrative of Jones breaking into a house while conpl etel y nude
and "Anti-social personality.” The report recommended that Jones be placed in a
nental |y disordered sex offender program which Qunmings not only highlighted
but also starred. The report also said that Jones is "highly rebellious and
non-conformst." (PQ 12 79-80)

Qunmi ngs expl ai ned the tactics of not raising nental health as an i ssue:

...[Tlhis evidence was out there, and certainly available to the Sate.
But when you raise a nental health issue, there's a good chance that it
is going to cone in. Because on cross-examnation, if we get an expert
that says: A Band C the Sate would say, well, did you have a chance

to reviewthis record and bring out these results, and did they have an
affect on your diagnosis, or your testinony today?

S, | nean, a lot of this stuff, just about everything | highlighted
woul d probably cone back to haunt us at sone point in tine.



And | still think that way today. *** | don't know if | nade that
specific decision based on what |'m saying today, but the way these
things are highlighted and noted leads ne to believe that's why a
decision was nade not to use a nental health expert, in addition to the
results of the graph.

(PQ 12 80-81)

A though Qunmings said that his file does not explicitly state why he did
not use a nental health expert, (PQ 12 90) he said that his current thinking,
and assunes he was thinking the sane thing back then, is that "he did not have
nental issues enough to overcone sone of the bad things | found in there.”
(PQ12 83-84) "[T]he file is not enpty as to any indication that | just plain
overlooked it." "I think this docunent hurt nore than helped.” (PJ12 90) Oh
redirect-examnation, he continued his explanation that Berland' s graph was
"not good" and, concerning Jones' DOCrecords, that "it's not good. And at sone
point intine, | would have had to have nade a decision that it just wasn't an
avenue to approach.” (P12 107-108) H said that he assunes that he had "read
every word in this pile of papers in front of" himat the evidentiary hearing.
(PQ 12 109)

Qummings said that he did not recall whether he reviewed Jones' school
records. (PJ12 52), but he indicated that in the DOIlbeck case, "they got
ahold of school records,” but that "[dlidn't work either.” (PQ12 95-96) On
redirect-examnation, when asked if he obtained records or did he rely on what
the Public Defender had obtained, he said he "didn't get any school records"
and he "didn't believe [he] got anynore DOC records” and he reiterated that he
did not recall. (P12 111-12) Showalter testified that Defense Exhibit 23

shows that Jones was arrested when he was 11 years old for stealing noney from



anot her student in junior high school, and as a result, Jones was sent to the
Horida Shool for Boys. (PJ13 201-202) Wen Jones was 16 years old, he was
bei ng charged as an adult; "burglary was first." (Id. 202) Showalter read into
the record:

Begins, 16 years old, burglary, GI, which would be grand theft, then

attenpted strong-armrobbery, pled guilty one year jail on that, grand
theft burglary, ...probation, ...robbery ...robbery.

(PQ 13 202) She continued by enunerating Jones' DOC sentence when Jones was 17
years old, DOC sentence for a violation of probation, 21 nonths for arned
robbery, "arm robbery,” traffic and msdeneanor offenses, in 1990 a sexual
battery was dropped to aggravated battery, and tanpering wth a wtness. (Id.
202- 203)

Dr. Berland, a forensic psychol ogi st, testified at the evidentiary hearing.
(P14 265 et seq) He has testified 90%to 95% of the tine for the defense
(PQ14 268), and the 1991 work he did on this case was a "freebie" (1d. 303-
304). He discussed the evaluation he did on Jones for Taylor and related
exhibits. (See Id. 269-74) H did not recall ever being contacted by Geg
Qummings to do any additional work, which he would have been willing to do.
(1d. 274-75) In response to a request by postconviction counsel, he interviewed
Jones on February 25, 2003. (Id. 275) He also reviewed records and intervi ewed
several people. (lId. 276-78) He concluded that Jones neets the criteria for
extrene nental or enotional disturbance and explained his opinion. (Id. 279 et
seq) Berland testified about the violence and other incidents in the hone. (Id.
293-97) He said that Jones "deni ed everything" so he did not think that Jones

was nalingering. (Id. 283, 304-305) Because Jones suffered sone brain injury



when he wecked the victims vehicle, it would be "difficult ...to ferret out
whether there is evidence of a pre-existing brain injury.” (1d. 287-88) "[N ot
all braininjured people are nentally ill ..." (Id. 293) (oncerning his advice
to Showalter to not "be so quick to run out and have a brain scan,” he
di scussed the nature of scans and brain tissue. (1d. 289-90) He discussed the
MW test admnistered to Jones, indicating that "Scale 4 ...can neasure
potentially crimna thinking" but "in the long run, the biologica nental
illness is a nore salient, nore persistent adverse influence on his behavior."
(1D 298-99) He conti nued:
And it will interact wth any potentially crimnal inclinations he has.

It wll potentiate the crimnality because of poor judgnent and because
of drug abuse and al cohol abuse and so forth.

(Id. 299) He said that a court reporter in another case erred in recordi ng
testinony that the MM test overestimated nental illness in black nal es by as
nuch as 90% (1d. 310-11)

Berland later indicated that he "wouldn't rule out" anti-social personality
disorder. There nay be sone evidence of it. It may be "mxed in." (1d. 317-18)

According to Berland, in 2003 for these postconviction proceedings he did
not admnister the new M because of "efficiency and to focus on his nental
state back then as nmuch as possible." (1d. 311) Wen Berland testified i n 2004,
he still had not talked wth Qunmngs. (l1d. 312)

Berland relied on the WAI-S test in determning that Jones has brain
danmage. He "supposed” that this reliance upon an 1Qtest for this purpose is
controversial, then, when pressed, said he did not know (Id. 313-15

redirect, he testified that he "thought it was valid." (1d. 319)



Berl and di scussed Jones' 1Q scores of 103, 109, and 106; he said that the
nentally ill can have above average intelligence. (l1d. 291-92) Qoncerning the
D3C records, he indicated that, other than the one possibility of a psychotic
di sturbance, "there were no findings of nental illness by DOC staff.” (1d. 306,
306-307) He was not aware of any DOC records show ng any hal | uci nations. (Id.
306)

Berland said that he did not review the trial transcript to see if it
reveal ed any evidence that Jones was acting paranoid at the tine of the crine.
(1d. 315-16)

The Sate called forensic psychol ogist Or. Hary MlLaren as a wtness at
the evidentiary hearing. (PQ 14 377 et seq) Or. MlLaren has worked on hundreds
of tines in capital cases and testified over 100 tinmes in them (PQ14 378,
379) Mst of the tine, he testifies for the defense (I1d. 379), but at the
capital appeals stage he acknow edged that the greatest najority of work is
done for the Sate (1d. 404). MLaren expl ai ned Jones' MM scores (1d. 380-89)
and indicated that Jones' profile "is often encountered wth violent crimnals.
It isanmaignant profile" (1d. 382) He el aborated:

They have behaviors unpredictable and erratic and may invol ve strange

sexual obsessions and responses. Wually, there wll be anti-social

behavior resulting in legal conplications. These individuals al so |ack
enpat hy and are non-conformng and i npul si ve.

***

..In their early famly histories, they learn that relationships were
dangerous due to constant confrontation wth intense famly conflicts.
They were rejected. ***

***



Qines are likely to be bizarre and often extrenely violent including
homci de and/or sexual assault. Their behaviors are usually inpul sive,
poorly planned w thout apparent reason ....

(1d. 384-86, see also Id. 388-89)
Lhli ke Berland, MlLaren reviewed the trial transcripts in this case (ld.
389-90). MlLaren said that the facts of this nurder fit Jones' MM profile:
In regard to it being a homcide where there was apparent excessive
force, broken arm both ribs on both sides of the body broken, facial
inuries. Ad the drowning, if it is true, that the victimwas killed by
bei ng hel d beneath the water, conscious or unconscious, until he drowned

until his head stopped bobbing up, according to one of the, quote,
jailhouse snitch's rendition of M. Jones' statenents.

This would be — sounding kind of cruel to ne. And it would seemto ne
that sone of the people that |'ve examned to generate profiles |ike

this.
(1d. 390-91)

MLaren also reviewed the DOC psychol ogical reports from Qunmngs' file
(1d. 391) and discussed the potential devastating rebuttal that prosecutors can
nuster (1d. 392-93). H pointed out that D3C di agnosed Jones wth anti-social
personal ity disorder, not psychotic passive aggressive personality. DOC found
no delusions, hallucinations. (l1d. 395 H explained the desirability of
avoiding "testinony where the jury woul d perceive the person as very w cked,
evil, bad, dangerous ...." (1d. 407)

(oncerni ng Jones' |1 Qscores, MlLaren said that "[t]here are an awful ot of
nornal [people] wal king around wth" them (Id. 396) He elaborated. (See Id.
396- 99)

MLaren indicated that there is nothing to indicate brain danage (1d. 399)
and that "a lot of infornmation suggest[ed] that [Jones] didn't suffer froma

ngjor nental illness" (Id. 405-406). This infornmation al so included MlLaren
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listening to Jones' wtnesses testify at the postconviction hearing concerning
his childhood. (1d. 413) MlLaren refused to give an opinion regarding statutory
mtigation. (l1d. 415)

MLaren had not personal |y exanmined Jones (ld. 410-11),* but he concl uded
that if he were to examne Jones and if he had conpl ete access to all of Jones'
records, there is "an extrenely high |ikelihood" of Jones "bei ng di agnosed wth
an anti-social personality disorder,” which usually does not play well wth a
jury. (1d. 400)

Qunmings testified that "every person who would sit in a juy would
understand a little boy's ...love for his father and that person |eaving him"
(Pd12 95) H indicated that a "serious consideration” in evaluating potential
wtnesses for the penalty phase is "an ability to communi cate well wth sone
enotion, not overwhel mng enotion" (PJ 12 95)

Jones' forner girlfriends, Panela WIlians and Gaen Fryson, were hostile
towards Jones; "they didn't like him" (1d. 307)

Qoncerning calling famly nenbbers & the penalty phase, Qummngs said the
judge "sort of threw hi mwhen he announced that the penalty phase woul d start
about an hour after the trial ended and he did not recall, assuming the nother
was at the trial, why he did not call her to testify, (PQJ12 53) but Jones'
sister (Oficer Sewart) "was obviously, and al ways was, going to be the only

famly nenber to testify." (PJ 12 52)

*  He stated that he has observed Jones' behavior for a couple of days.

(PO 14 411)
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Qummings said he was "sure” he had spoken with Jones' nother and father®.
(PQ12 52) H said he spent a norning and naybe also part of an afternoon
"talking wth the famly" in Mam (PQJ 12 51) to discuss Jones' background and
childhood (P14 366). A another point, Qummngs estinated that the neeting
was a "couple of hours." (PJ 14 365) Several people were at the Mam neeting,
i ncludi ng another one of Jones' sisters and, he thought, Jones' nother. (PQJ 12
54) He could not say that is all he did, but he thought that woul d "perhaps” be
enough in this case because Gficer Sewart was "very articulate and coul d
identify the famly, ...the way the famly was through the years, and how she
observed M. Jones growng up ...." (PJ12 52) He was sure that he talked to
Gficer Sewart "at various tines," but he had no independent recollection of
it. (Pd14 370) He said he does not bill every call. (Id.)

He el aborated that Gficer Sewart "was the nost articulate, *** [a]lnd she
was sonebody that you could believe. She was a police officer *** that the
Sate could not attack her credibility ...." (PJ12 91, see al so PQ 12 105)

She was, in ny choice of the famly, the best person to explain M.

Jones' childhood and the famly dynamcs as they were when he was grow ng

up. *** Vll, she seened to be leading — the person | talked to nost.

She's a police officer. She was good at aski ng questions and wanting, you

know here is ny nunber, contact ne. Yeah, | think the famly | ooked up
to her, too.

(PO12 92) Qunmings believed that Sewart was one of the siblings who hel ped
rai se Jones when their nother went to prison, (PQ 12 92-93) and he added t hat
he thought that Jones | ooked up to ficer Sewart also. (PJ12 92)

He did not "believe" that he had spoken wth any of Jones' teachers or

® Helater said he did not recall if he spoke with the biological father.

(PQ 12 53)
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coaches; he had no recol l ection of why it was not done. (PQ 12 54-55)

Qumings has no current recoll ection whether Jones had a daughter. (PJ 12
55)

Qher wtnesses who testified at the postconviction evidentiary hearing
concerning potential penal ty phase evi dence included the fol | ow ng.

Joseph Accurso, who was the football coach for Jones when Jones was 13
years old (PO 13 118 19); he indicated that Jones was "very bright," "pretty
i ndependent,” and "[v]ery respectful,” (PQ13 120-21) but Jones becane
"involved" wth narijuana and left the football team(PJ 13 121) and Jones was
strong (P13 123); he has not had any contact wth Jones since then (PQJ 13
124).

SamMdd eton was narried to Jones' cousin. (PQ 13 137) He said that Jones
was a "[glood child to ne,"” Jones' father left the nother, the step-father
drank, the "rest of themdrank,” and that the kids had a hard tine after the
not her went to prison. (PO 13 139-40) He answered al nost all of the questions
wth "yes" and "no." (See PQJ 13 136-44)

Bertha Mddl eton testified that she is Jones' first cousin. (PJ 13 162-63)
She said that Jones wanted to be like his father (PQ 13 164-65), she did not
recal | Jones' nother and her boyfriend "Tommy" getting into fights (Id. 165),
Jones "nade good grades" (1d. 171), it was difficult financially for the nother
to raise the children after the father left (Id. 165-66), Jones started to get
into trouble when his nother went to prison (l1d. 166-67), robbing and breaki ng
into places (1d. 171). The other kids in the famly were upset when the not her

was inprisoned. (Id. 170) The other kids "turned out good children." (l1d. 171)
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She could not recall if Jones was sent to reform school, but she heard about
Jones being sentenced to prison. (l1d. 171) She said that she has "no idea"
whet her Jones' nother woul d have testified for himat the trial. (Id. 167-68)
Wen asked how nuch invol venent she had wth Jones before Jones' father |eft,
she said, "Not that nuch." And, after Jones' father left, her contacts wth
Jones did not increase "that nuch.” (1d. 168) She did not know how ol d Jones
was when his father left. (1d. 170)

Kay Uhderwood dat ed Jones when she was about 16 or 17 years old. Initially,
her nother was not "too happy" about her relationship wth Jones. (PJ 13 175)
Jones was seven years ol der than she. (PQ 13 180-81) Their rel ati onship becane
"intinate" (1d. 181), but they did not live together (1d. 184). She attended
Horida A&Min 1984, and Jones was sent to prison sonetine after that. Jones
was incarcerated shortly after she net him (1d. 182) Jones visited her while
he was on work rel ease. They planned to get narried after she finished col | ege.
(1d. 175-76) They eventual |y broke up when she returned hone fromschool. (Id.
176-77) She narried soneone el se, but in 1989 when she had "troubl e" wth her
narriage she cane to see Jones one tine (ld. 185-86). She eventual ly learned
that Jones was inprisoned for robberies. (1d. 182-83) She visited Jones in
prison. (ld. 184-85) Jones is fairly intelligent (1d. 187), loved his nother
(1d. 177), knewthe B ble extensively (Id. 178), and was kind to her (1d. 179).
He hel ped her becone i ndependent fromher nother. (Id. 189-90) Jones has al ways
been her "nunber one friend." (Id. 186) He is still supportive of her (Id.
190), and she would have testified at trial if asked (Id. 180). Jones had a

daughter, Tasheba Allen, (1d. 179), but he was not narried to the nother (Id.
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185). She saw no signs of Jones having any nental problens. (Id. 187) Jones
used narijuana, and she did not knowif he used cocaine. (1d. 183-84)

Johnni e "Donni e" Lanbright, Jones' older brother, testified. (PJ13 204,
208) Jones' father abused the nother (PQJ 13 205 206), but Jones was usual |y
asleep when it occurred (1d. 209). The whol e famly was shocked when the not her
was sent to prison. (ld. 206) Lanbright went into the Arny to provide sone
support for the famly. (1d. 206) Lanbright conpleted his education prior to
going into the Arny, their sister owns her own business as a health care
provider, and his other sister is nowa retired police officer. (1d. 209-210)
He has had "[v]ery nuch difficulties” wth al coholism (l1d. 206) Lanbright
| oves his brother and woul d have testified for himif asked. (1d. 207)

Theresa Valentine testified that she is six years older than her brother,
Harry Jones. (P13 212) Their father was a heavy drinker and abused their
not her on weekends. (PO 13 212-13) Their nother and her boyfriend, "Tormy,"
fought on the weekends, and she went to prison for killing him (1d. 213-14)
Wien the nother went to prison, she and her sister financially supported the
famly wth jobs. (1d. 214-15) Her brother Donnie did not provide support for
the famly until after he "got out of the mlitary." (Id. 217) She never had
probl ens wth al cohol (1d. 219) and she has "a facility for senior citizens and
afacility for nental retardation. (1d. 222) Jones started getting into troubl e
after their nother was inprisoned, and she pointed to an incident in which
Jones stole a bicycle, it had sonething to do wth the football team (1d. 219-
20) A sone point, Jones was sent to reformschool. (Id. 220) Jones conti nued

to get into trouble after their nother was rel eased fromprison. (1d. 221) She
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woul d have testified for him if asked. (l1d. 216)

D ane Jones, Jones' older sister, (PJ13 223-24) testified that Jones'
ni cknane was "Beaver" because he was the "baby of the famly." (PQ 13 224) She
tal ked about the father leaving (Id. 225), the nother's boyfriend "Tommy," who
drank on weekends and got into physical fights wth the nother (l1d. 226-27),
who al so would be drinking (1d. 230), and the "dranatic effect” the nother's
inprisonnent had on Jones (1d. 227). Jones was age 17 and unnarried when she
had a daughter. (1d. 229) Jones got his GDin prison. (ld. 231) She coul d not
recall if Jones' daughter ever went to see Jones in prison before he was
sentenced to death. (1d. 232) She recalled Qummngs conming to Mam, but she
thought he only stayed about a half hour, she did not recall Qummngs asking
about the inpact of the nother's inprisonment on Jones, she was in the room
wth themfor about five mnutes, and he did not ask her to testify. (Id. 232-
35, 238) She was not present for the trial, and she admtted that "There's no
excuse." (l1d. 236) The nother did not cone to the tria either. (1d.)

The sane Betty Joan Sewart who testified at the penalty phase also
testified at the evidentiary hearing. She narrated nany of the events to which
she testified in 1992. (See PO 14 243-62) She said that Qunmings' visit to
their house in Mam was for "less than an hour.” (PQ14 256-57) She said that
she had not reviewed her trial testinony and did not recall it, (Id. 259-60)
but when asked whether the record of the trial speaks for itself concerning any

di fferences, she concluded, "Basically the sane.” (1d. 263)

4. Shackl i ng.

At the close of the evidentiary hearing the circuit judge indicated that
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there was a shackling clam H stated: "That was totally false, false
allegation .... *** He was, in fact, shackled during prelimnary hearings. He
was never shackled during jury selection or the trial. *** [He was never
shackled in front of the jury." (PQ14 423) There was no objection to the

judge's conments, nor was there any proffer of any contrary evi dence.

5. Judicial notice of entire record.

The circuit judge took "judicial notice of the entire record, ...not only
the testinony of Mchael Wod but the testinony of everybody who testified at

the trial wll be considered." (PJ 14 420)

6. Post-evidentiary hearing proceedi ngs.

The judge ordered witten closing argunents, (PJ 14 422) and on My 13 and
14, 2004, the parties filed their witten nenoranda arguing the evidence from
the evidentiary hearing (PQ5 767 et seq., 799 et seq.).

h May 4, 2004, through a Notice of Fling, Jones filed the deposition of
Kevin Primtaken Novenber 7, 1991. (PJ 4 718-66)

About April 11, 2005, Jones, through counsel, filed a supplenental
post conviction notion (PO5 845 et seq), which the Sate opposed as untinely

(PO5 912 et seq).

C The tria court's orders on appeal .

" Septenber 23, 2005, the tria court filed its Oder Denying Gounds 1,
2, 3, 4, & 13 of Arended Mbtion to Vacate Judgnent and Sentence. (PO5 926 et
seq.) The tria court wote:

This cause cane on for hearing on Gounds 1, 2, 3, 4 and 13 of the
Anended Mbtion to Vacate Judgnents of Gonviction [sic] and Sentence filed
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pursuant to Rule 3.850 and rule 3.851, Horida Riues of Gimnal
Procedure, on behalf of the Defendant. The Qourt having considered the
anended notion, the evidence presented, argunent of counsel, the record,
and being otherw se fully advised, finds as fol | ows:

1. Defendant was indicted on July 18, 1991, on the charges of Hrst
Degree Mirder, Robbery and Gand Theft of a Mtor \Wehicle. (Exhibit A
I ndi ctnent).

2. Defendant was found guilty after a jury trial on Novenber 12, and
13, 1992, as charged on all counts and upon conclusion of the penaty
phase of the trial the jury recoomended by a vote of 10 to 2 that
Defendant be sentenced to death on the nurder conviction. (Exhibit B
Verdict [Trial]; Exhibit G \Merdict [Penalty Phase]) Defendant on
Novenber 20, 1992, was sentenced to death on the charge of Frst Degree
Mirder. (Exhibit DO Judgnent & Sentence, 11-20-92).

3. Defendant’s convictions and deat h sentence were affirned on direct
appeal by The Horida Suprene Gourt, Jones v. Sate, 648 So.2d 669 (H a.
1994) and certiorari was denied by The Lhited Sates Suprene Gourt, Jones
v. Horida, 515 US 1147 (1995).

4. Defendant in Gound 1 of his notion clains the Sate wthhel d
evi dence which was nmaterial and excul patory in nature and/ or presented
msleading or false evidence, thus rendering defense counsel’s
representation ineffective. Defendant further clains that he can
establish that the testinony of both Kevin Primand Detective Mke Véod
was false and that the Sate failed to correct the testinony during the
trial. In advancing his claimDefendant relies on the hearsay testinony
of assistant public defender, Mria Suber, who testified that Kevin Prim
advised her that he had nade statenents to certain individuals and
expected to be rel eased on his own recogni zance. (Exhibit E Transcript,
3.850 hearings, P. 150, |. 13 through P. 151 |. 8). For Defendant to
prevail he nust denonstrate that the evidence allegedly wthheld is
favorable to the Defendant because it is materially exculpatory or
i npeaching, that the evidence nust have been wthheld by the Sate,
either wilfully or inadvertently, and that prejudice to the Defendant
nust have ensued. Defendant has failed to carry his burden.

Detective Mke Wod testified at the evidentiary hearing that no
promses were nade to Kevin Primto rel ease himon his own recogni zance
if he gave a statement, and such testinony reaffirned his trial
testinony. (Exhibit F. 3.850 Transcript, P. 337, |. 22 through P. 338, |.
4; BExhibit G Trial Transcript (TT), P. 533, |. 10 through P. 536, |. 3).
Further, Neil Wdde, the assistant state attorney who tried the case,
testified that no promses were nade to Kevin Primthat he would be
rel eased on his recogni zance for his testinony, but rather his decision
was nade as a result of a confrontation between Kevin Brim and the
Defendant after Defendant learned that Kevin Prim was talking to the

3



Sate. M. Wade further felt that the releasing of Kevin Prim woul d
insure his safety coupled wth the fact that Kevin Primwas in jail on
non-violent theft charges. (Exhibit H 3.850 Transcript, P.327, I. 5
through P. 329, |I. 2).

Defendant in advancing his claim conpletely ignores the trial
testinony of Jay Vétson that he overheard Defendant tell Kevin Primthat
he was in jail for killing a nan, and that he observed the confrontation
between Defendant and Kevin Rimwhich resulted in the deputies renoving
Kevin prim from the cell they shared. (Exhibit 1, TI, P. 701, 1.13
through P. 702, |. 2; Ehibit J, TT, P. 718, |l. 2-16).

Next Defendant clains that the Sate failed to disclose excul patory
information regarding Kevin Prims drug addiction and his crimnal
activity during the period of tinme Defendant was being tried and
sentenced. However, Defendant has failed to denonstrate that Kevin prim
was or is addicted to drugs or that he was under the influence of drugs
at the tine of his testinony at either trial, or during the period of
tine he shared a cell wth Defendant.

Fnally, in Gound ne of his notion Defendant alleges the Sate
failed to informthe defense that Kevin Primhad coormtted sone robberies
before, during and after the trials. It is undisputed that the first
trial took place My 1315, 1992; the second tria Novenber 10-13, 1992,
and the sentencing on Novenber 20, 1992. Wiile the record is silent
regarding any robberies allegedly coomtted by Kevin Pri mbetween the two
trials, the record is clear that M. Primpicked up a grand theft charge
that was pending when he testified at the second tria and that defense
counsel was aware of the charge and questioned himregarding the sane.
(Exhibit K TT, P. 688, Il. 8-22).

An examnation of the offense report dated Cctober 24, 1992, and the
two offense reports dated Novenber 19, 1992, clearly reveal s that Kevin
Primwas arrested on all three arrest reports on Novenber 19, 1992, at
4:15 pm less than 24 hours prior to Defendant’ s sentenci ng on Noventier
20, 1992, and six days after the second trial. (Exhibit L, TPD arrest
reports). The prosecuting attorney would not have been aware of the
arrests until sone tine later, which in this case was after sentencing.
(Exhibit M 3.850 Hearing Transcript, P. 321, 1.17 through P. 322, 1.11).

Defendant has failed to denonstrate that the Sate wthhel d favorabl e
evidence which was materially exculpatory and inpeaching, that the
evidence was wthheld either intentional |y or inadvertently, and that
Def endant was thus prejudiced. Gound 1 of Defendant’ s notion is w thout
nerit.

5. Defendant in Gound 2 of his notion alleges counsel was ineffective
in a nunber of ways, to-wt:



(a) failing to discover that the wtness, Kevin PFim was a crack
addict and using this information to i npeach himat trial;

(b) failing to discover that Kevin Primwas under the influence of
cocai ne when he testified at trial;

(c) failing to investigate and di scover that the victims girlfriend s
busi ness had been vandal i zed sone tine prior to the trial and that the
victims hone had been burgl ari zed sone tine before the nurder;

(d) failing to effectively inpeach the wtness, Kevin Prim wth his
four convictions;

(e) failing to effectively cross-exanine the wtness, Paul Fontaine,
to show there were oak trees behind the restaurant where Defendant
wor ked; and

(f) failing to investigate where Defendant was |iving and how he did
his |aundry.

To prevail in his notion Defendant nust denonstrate that counsel nade
such serious errors that he did not function as counsel guaranteed by the
S xth Avendnent, and that counsel’s errors were so serious as to deprive
Defendant of a fair trial.

Wile Defendant clains that the wtness, Kevin PPim was a crack
addi ct and under the influence of cocai ne when he testified, Defendant
has failed to denonstrate or offer any evi dence what soever to support his
claim

Wile Defendant clains that counsel was ineffective for failing to
investigate and di scover that the victims hone had been burgl ari zed sone
four nonths prior to the nurder, and that victims girlfriend s busi ness
had been vandal i zed sone two nonths prior to the nurder, he has failed to
denonstrate what rel evance, if any, such events had to the nurder of the
victim nuch less show that the reports of such events woul d have been
admssible at trial.

Defendant next clains that counsel was ineffective for failing to
cross-examne the wtness, Paul Fontaine, to show the existence of oak
trees behind the restaurant vhere Defendant was enpl oyed. Here Def endant
has failed to denonstrate the existence of oak trees on the property,
much | ess ineffectiveness of counsel .

Wii | e Defendant al so clains that counsel was ineffective infailingto
investigate where Defendant was living at the tine of the nurder and the
nmanner in which Defendant did his laundry, once again Defendant has
failed to offer any evidence in support of his claim

Defendant in his never-ending quest to find fault wth counsel next
clains counsel was ineffective for failing to inpeach the wtness, Kevin
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PPrim wth his prior convictions. In advancing this clai m Def endant
ignores the fact that the Sate on direct examnation of M. Pri mbrought
out the fact that he had been convicted of felonies five tines. (Exhibit
N TT, P. 676, 1.24 through P. 667, 1.13). Defendant further ignores the
fact that the record clearly denonstrates that tria counsel conpetently
cross-examned M. Prim (Ehibit Q TT, P. 685 1.5 through P. 687,
1.17). Gound 2 of Defendant’s notion is wthout nerit.

6. Defendant in Gound 3 of his nmotion raises clains of newy
di scovered evi dence, to-wt:

(a) The wtness, Kevin Prim had certain charges disposed of by the
Sate in exchange for his testinony at trial;

(b) The wtness, Kevin Prim knew at the tine he nade a statenent to
Detective Mke Wods that Defendant’s lawer, Gene Taylor, was an
assi stant public defendant; and

(c) Snce the trial Defendant has di scovered new evidence from his
forner enployer, Paul Fontaine, that Defendant was working for M.
Fontaine at the tine of the nurder.

To qualify as newy discovered evidence, the evidence nust have been
unknown by the Trial Gourt, by the party, or by counsel at the tine of
trial and it nust appear that Defendant or his counsel could not have
known themby the use of due diligence.

This Gourt, at an earlier hearing, ruled that Defendant woul d have
known that he was working for Paul Fontaine at the tine of the nurder,
and thus this point woul d not constitute newy di scovered evi dence.

Wil e Defendant has nade conclusory clains relating to charges being
dropped against the wtness, Kevin Prim in exchange for his testinony
and relating to whether Kevin Primknew Def endant was bei ng represent ed
by Gene Taylor of the public defender’s office, he has failed to
denonstrate any factual basis for the clains nuch less that if it did
qualify as newy discovered evidence that it would probably produce an
acquittal at trial. Gound 3 of Defendant’s notion is wthout nerit.

7. Defendant in Gound 4 of his notion clains Trial (uunsel was
ineffective in failing to adequately investigate and prepare mtigating
evidence to challenge the Sate’'s position in the penalty phase of the
trial.

During the penalty phase of the trial, counsel called two wtnesses -
Betty Jones Sewart, Defendant’s sister, and the Defendant. Ms. Sevart
testified how the Defendant and the famly were abandoned by their
father; that their father had been abusive toward Defendant’ s not her; how
the Defendant had a hard tine dealing wth the abandonnent; how
Def endant’ s not her becane an al coholic and narried an abusive al coholic
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nan w th whom she fought quite often; how Defendant’ s nother stabbed the
step-father to death during one of their fights and had been sent to
prison; and how the Defendant had becone uncontrollable after his nother
went to prison and started getting into trouble wth the law (Exhibit Q
TT, P. 958, 1.1 through P. 961, 1.9).

Def endant presented nunerous wtnesses at the notion hearing: Johnni e
Lanbright, brother of Defendant; Theresa Val entine, sister of Defendant;
and BEvelyn D ane Jones, sister of Defendant. An examnation of their
testinony clearly denonstrates that their testinony would have been
nerely cumulative to the testinony of Defendant’s sister, Betty Jones
Sewart.

Trial QGounsel testified at the notion hearing that he nade a consci ous
decision to rely on Defendant’s childhood in mtigation and that he only
called Defendant’s sister, Betty Jones Sewart, as a nitigation wtness
because he bel i eved that she was the nost articulate and that as a police
officer the Sate could not attack her credibility. (Exhibit R 3.850
transcript, P. 91, 11.2 through P. 92, 1.19). Tria ounsel’s decision
was reasonabl e under the norns of professional conduct.

8. Defendant in Gound 4 of his notion also clains Trial Gunsel was
ineffective for failing to investigate or present nental health
mtigation during the penalty phase of the trial. Defendant relies on the
testinony of Robert Berland who testified that in 1991 he conducted an
MPI-1 on the Defendant and relied in large part on those results in
reaching his conclusions. (Exhibit S 3.850 Transcript, P. 270, 11.7-14;
Exnibit T, 3.850 Transcript, P. 279, 1.23 through P. 280, 1.19). Wile
D. Berland believes the interviews of Defendant in 2003 supported what
he found in 1991, Or. Berland readily admtted that in 1991 he did not
admnister the newer test, MHI-2, even though the sane had been
avai l abl e since 1989. (Exhibit U 3.850 Transcript, P. 283, 1.19 through
P. 284, 1.1, Exhibit V, 3.850 Transcript, P. 308, 11.21-25). Further Dr.
Berl and when confronted with the findings of The Suprene Gourt of Horida
relating to a case in which Ir. Berland had testified and concl uded t hat
the ol der version of the M overestinated the degree of nental illness
in black nales by as nuch as 90% clai ned that said finding was i ncorrect
or the result of an error in reporting. Philnore v. Sate, 80 So.2d 919
(Ha 2002). It is undisputed that Or. Berland admnistered the ol der
version of the M on Defendant and that Defendant is a bl ack nal e.

An examnation of the record clearly reveal s that counsel spoke wth
and observed the Defendant; investigated possible nental health
mtigation; investigated the information in Defendant’s Departnent of
Qorrections’ records; considered the downsi de of presenting nental heal th
mtigation, and nade a reasoned, infornmed and professional decision not
to present nental health mtigation during the penalty phase of the
trial. (Exhibit W 3.850 Transcript, P. 67, 1.1 through P. 86, 1.9
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Exhibit Y, 3.850 Transcript, P. 90, 1.19 through P. 91, 1.4). Defendant’s
ground is wthout nerit.

9. Defendant in Gound 13 of his nmotion clains the trial court
proceedings were fraught wth procedural and substantive errors which
cannot be harnhess when viewed as a whol e since the conbi nation of errors
deprived Defendant of the fundanentally fair trial guaranteed under the
Sxth, Bghth, and Fourteenth Arendnents. The ourt has reviewed the
entire record and found that the individual clains of error are wthout
nerit. It follows that Defendant’s cunulative claim of error is also
W thout nerit.

Accordingly, it is

QROEED AND ADIWDAD that Gounds 1, 2, 3, 4, and 13 of the Anended
Mbtion to Vacate Judgnents of Gonviction and Sentence are Deni ed.

[Atachnents to Oder omtted]
The trial court also rendered a detailed Oder Denying Gounds 5 6, 7, 8,

9, 10, 11, 12, and 14 of Mdtion for Postconviction Relief. (PO 6 1030 et seq.)

SUMVARY GF ARGUMENT

Appel lant Jones has failed to neet his burdens as to each of the three
issues and all of their sub-issues.

ISSLE | asserts that the Sate failed to disclose a promse to Kevin Prim
that he would be released from jail on his own recognizance (RR if he
cooperated in the prosecution against Jones. Howmever, the only definitive
evi dence concerning this claimis that there was no such promse. Instead of
rel ying upon conpetent evidence, Jones builds his argumnent on hearsay and
inferences. Primnay have subj ectively hoped that his cooperation would reap an

RR but his hope is not the stuff of Brady oo Gglio. As such, there is

conpetent and substantial evidence supporting the tria court's finding,

neriting affirnance.



ISSUE | also clains that the Sate wthheld evidence of Prims |atest
arrests for theft and related investigations, but defense counsel was apprised
of the gravanen of Prims record and even the prosecutor did not know of sone
thefts for which Primwas investigated and arrested because those events had
not even occurred at the tine of trial.

ISSLE | also contends that the Sate wthheld infornati on concerning Prims
crack use, but the supposed foundation for this clamis another event that
occurred after the trial, and Jones failed to prove that usage wth actual
evidence. The identity of the white residue on a tube in Prims pocket rena ns
unproved, as was the identity of the person who wote on a sheet of paper that
avictimwas DU and the identity of the person who supposed y w tnessed the
oJ.

Primnay have had fal se hopes and Pri m nay have been "busy" stealing, but
Jones should not be allowed to "steal” this conviction wth unsupported
allegations of de mnims insignificance, especially conpared to the strength
of the advocacy of defense counsel and the strength of the case agai nst Jones.

ISSIE I1's attack on effectiveness of counsel at the penalty phase
i nproperly "hindsi ghts" defense counsel's reasonabl e strategi es and reasonabl e
efforts for trial. Jones tenders an expert who woul d have jeopardized the two
jurors' votes for life wth his entanglenent of sociopathic diagosis and
opened-doors to DOC records pertaining to anti-social personality disorder,
suggesting a dangerous crimnal ; and, the expert's "potentiate[d]" jargon woul d
have likely alienated the jury, or at best for Jones, caused the jurors to

wonder, "Wat the heck is this guy tal king about ?"
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Jones does al so propose sone additional plain-speaking lay wtnesses to
testify at the penalty phase regarding Jones' famly and childhood, but they
add nothing significantly beneficial for Jones' cause beyond the famly nenber
who defense counsel actually called during the penalty phase trial, that is, an
articulate, 16-year police veteran. Further, the proposed additional w tnesses
woul d have brought their own negative baggage to the jury, which further
highlights defense counsel's conpetency, and, indeed, wsdom in carefully
selecting the officer to testify for Jones.

ISSE 11, wunder the rubric of IAC raises shackling and i nproper-
prosecutorial -argunent clai ns. Goncerning the supposed shackling, Jones failed
to proffer the evidence so that this Qurt could neaningfully reviewhis clam
leaving as essentially uncontested the trial court's observations that there
was no shackling. Jones has also failed to neet his weighty burdens of
establishing IAC regarding the prosecutor's argunents to the jury. The
prosecutor's argunents were based upon the evidence aduced at tria, based
upon a conparison of that evidence wth the defense argunent, and based upon
the proper application of death-penalty principles to the facts of this case.

For these reasons, and all of the reasons argued in this brief, the Sate
respectful ly submts that the trial court's postconviction orders should be
affirned.

ARGMENT

ISSE |
WETHER APPELLANT HAS CEM ONSTRATED THAT THE TRAL GORT ERRED IN
CENY! NG POSTGONM CTI ON BRADY/ A QIO QA M ( RESTATED)

In Issue | ("ARGUMENT 1"), Jones contends that the trial court, after a



post convi ction evidentiary hearing, erred by denying his postconviction clains

pertaining to Brady v. Mryland, 373 US 83 (1963), and dglio v. lLhited

Sates, 405 US 150 (1972).° He argues that the tria court erroneously
rejected his argunents that the prosecution violated Brady and Gglio by
failling to disclose that it promsed to release Kevin Prim on his own
recogni zance (1B 58-66) and violated Brady by failing to disclose infornation
of Prims "ongoing crimnal activity, including crack cocai ne usage" (IB 62-
64). It also states that the trial court did not rule on a clamarguing the
failure of the prosecution to disclose that Trooper "Ross observed the victim
DU in the northern part of Leon Gounty prior to his neeting M. Jones" (IB

66).

®  Wiile Jones explicitly states (1B 46) that "ARGMENT |" concerns Brady

and Gglio Jones also summarily nentions (IB 54) in passing, in one sentence,
that this issue may also apply to an ineffective-assistance of -counsel (1AQ
claim The Sate contends that such a claimis waived on appeal. See Lawence
v. Sate, 831 So.2d 121, 133 (Ha 2002)("Lawence conplains, in a single
sentence, that the prosecutor engaged in inproper burden shifting"; "Because
Lawence' s bare claimis unsupported by argunent, this Gourt affirns the trial
court's summary denial of this subclaini), citing Shere v. Sate 742 So.2d
215, 217 n. 6 (Ha 1999), Teffeteller v. Dugger, 734 So.2d 1009, 1020 (H a.
1999), olen v. Sate, 696 So.2d 738, 742 n. 2 (Ha 1997). See also US wv.
Wggins, 104 F.3d 174, 177 n. 2 (8th dr. 1997) ("passing reference to this
procedure as erroneous,” but "failed to argue this point or cite any law in
support of that contention"; "Failure to specify error or provide citations in
support of an argunent constitutes waiver, ... so we decline to reach the
propriety of the district court's actions in this regard'); US v. WIllians,
877 F.2d 516, 518-19 (7th dr. 1989) (failure to designate on appeal specific
evi dence contested wai ves the issue; "Neither this court nor the Lhited Sates
Atorney has a duty to conb the record in order to di scover possible errors").
"For the record,"” the Sate notes that the argunents it poses under this issue
would also be applicable to both the deficiency and prejudice prongs of
i nef f ecti ve-assi stance-of -counsel clains: For exanple, as argued infra trial
defense counsel effectively cross-examned Prim wth anple naterials and
infornmation and fol lowed-up in his closing argunent. However, if Jones attenpts
to develop IACin his reply brief, the Sate objects, or in the alternative
requests an opportunity to fully devel op an answer to any such argunents.
%6




A Sandard of review

Rechnann v. Sate 32 Ha L Wekly S135 2007 W 1074938, *5 (Ha.,

April

12, 2007)(rehearing pending), recently sunmarized a postconviction

petitioner's burdens to establish a cla mpursuant to Brady:

Brady requires the Sate to disclose material information wthin its
possession or control that is favorable to the defense. Mrdenti, [894
So.2d 161,] at 168 (citing Quzman v. Sate, 868 So.2d 498, 508
(Ha 2003)). To establish a Brady viol ation, the defendant has the burden
to show (1) that favorabl e evi dence-either excul patory or inpeaching, (2)
was Wllfully a inadvertently suppressed by the Sate, and (3) because
the evidence was naterial, the defendant was prejudiced. See Srickler v.
Geene, 527 US 263, 281-82, 119 S Q. 1936, 144 L.H. 2d 286 (1999).

To establish prejudice or nmateriality under Brady, a defendant nust
denonstrate “"a reasonable probability that the jury verdict would have
been different had the suppressed infornation been used at trial." Swmth
v. Sate, 931 So.2d 790, 796 (Ha. 2006) (citing Srickler v. Geene, 527
US 263, 289, 119 SG. 1936, 144 L. E.2d 286] (1999)). "In other
words, the question is whether 'the favorabl e evidence coul d reasonabl y
be taken to put the whole case in such a different light as to undernine
confidence in the verdict."" Id. (quoting Srickler, 527 US at 290[,
119 S G. 1936] ).

Ponticelli v. Sate, 941 So.2d 1073, 1084-85 (Ha. 2006). Wth regards to
Brady' s second prong, this Gourt has explained that "[t]here is no Brady
violation where the information is equally accessible to the defense and
the prosecution, or where the defense ... had the infornation.”
Provenzano v. Sate, 616 So.2d 428, 430 (Ha. 1993) (citing Hegwood v.
Sate, 575 So.2d 170, 172 (Ha 1991); Janes v. Sate, 453 So.2d 786, 790
(Ha 1984)). Questions of whether evidence is excul patory or inpeaching
and whether the S ate suppressed evidence are questions of fact, and the
trial court's determnations of such questions wll not be disturbed if
they are supported by conpetent, substantial evidence. Wy v. Sate, 760
S.2d 903, 911 (Ha 2000). This Qourt then reviews de novo the
application of the law to these facts. Lightbourne v. Sate, 841 So.2d
431, 437-38 (Ha. 2003).

R echnann al so surmarized G glio:

Adglioviolationis denonstrated when it is shown (1) the prosecut or
presented or failed to correct false testinony, (2) the prosecutor knew
the testinony was false; and (3) the fal se evidence was naterial . Giznan
v. Sate, 941 So.2d 1045, 1050 (Ha. 2006). Qnce the first two prongs are
established, the false evidence is deened material if there is any
reasonabl e probability that it could have affected the jury' s verdict.
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Id. Uhder this standard, the Sate has the burden to prove that the fal se

testinony was not naterial by denonstrating it was harnhess beyond a
reasonabl e doubt. I1d.; see also Mrdenti v. Sate, 894 So.2d 161, 175

(Aa 2004).

Accordingly, "Gglio stands for the proposition that a prosecutor has a
duty to correct testinony he or she knows is fal se when a wtness conceal s bi as

agai nst the defendant through that fal se testinony." Ventura v. Sate 794 So.

2d 553, 562 (Ha. 2001), quoting Routly v. Sate, 590 So. 2d 397, 400 (Ha

1991).
As in Brady clains, for Gglio clains this Gourt defers "to the factual
findings nade by the trial court to the extent they are supported by conpetent,

substantial evidence." Guznan v. Sate , 941 So.2d 1045, 1049-50 (Ha. 2006).

GQiznan, 941 So.2d at 1050-1051, el aborated and conpared the tests under

Brady and Gglio:

The test of nateriality under Brady is whether disclosure of the
evidence to the dfense wuld have created a reasonable probability,
sufficient to undermne confidence in the outcone, of a different result.
Gardona v. Sate, 826 S0.2d 968, 973 (Ha. 2002). The sane test applies
under the prejudice prong of a claimof ineffective assistance of counsel
pursuant to Srickland v. Vdshington, 466 US 668, 694, 104 S Q. 2052,
80 L.Ed.2d 674 (1984). See Riutherford v. Sate, 727 So.2d 216, 219-20
(Ha 1998); see also Trepal v. Sate, 846 So.2d 405, 438 (H a. 2003)
(Pariente, J., specially concurring).

As we stated in our previous opinion in this case, the test of
nateriality under Qglio is nore 'defense friendly' than the Brady
nateriality test. Quznan, 868 So.2d at 507. [GQuznan v. Sate, 868 So.2d
498 (Ha.2003)] In fact, the test under dglio is the sane as the
harmhess error test of Chapman v. Galifornia, 386 US 18, 87 S Q. 824,
17 L.&.2d 705 (1967), and DQiilio. See Lhited Sates v. Bagley, 473
US 667, 680, 105 S Q. 3375, 87 L.E&.2d 481 (' [T]he fact that testinony
is perjured is considered material unless failure to disclose it woul d be
harmhess beyond a reasonable doubt.'); Guznan, 868 So.2d at 508 (' The
Sate bears the burden of proving that the presentation of the false
testinony was harnhess beyond a reasonabl e doubt.").

The Sate respectfully submts that under the applicable tests, ISSE I
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should be rejected, and the trial court's denial of these clains should be

af firned.

B. Application of standard to the facts of this case: Prim

(oncerning Jones' postconviction claim alleging that the prosecution
wthheld infornation fromthe defense that it had promsed Kevin PFimto RR
him Jones has not denonstrated on appeal that the trial court erred.

There was no promse to Prim The trial court accredited the testinony of

the trial prosecutor and | ead investigator:

Detective Mke Wod testified at the evidentiary hearing that no
promses were nade to Kevin Primto rel ease himon his own recogni zance
if he gave a statement, and such testinony reaffirned his trial
testinmony. (Exhibit F 3.850 Transcript, P. 337, |. 22 through P. 338,
. 4; Exhibit G Trial Transcript (TT), P. 533, |. 10 through P. 536, I.
3). FRurther, Neil Wde, the assistant state attorney who tried the case,
testified that no promises were nade to Kevin Primthat re would be
rel eased on his recogni zance for his testinony, but rather his decision
was nade as a result of a confrontation between Kevin Prim and the
Defendant after Defendant learned that Kevin Primwas talking to the
Sate. M. Vade further felt that the releasing of Kevin Pim woul d
insure his safety coupled wth the fact that Kevin Primwas in jail on
non-violent theft charges. (BExhibit H 3.850 Transcript, P. 327, |I. 5
through P. 329, |I. 2).

Defendant in advancing his claim conpletely ignores the tria
testinony of Jay Vétson that he overheard Defendant tell Kevin Primthat
he was in jail for killing a nan, and that he observed the confrontation
between Defendant and Kevin Primwhich resulted in the deputies renoving
Kevin prim fromthe cell they shared. (Exhibit I, TT, P. 701, |. 13
through P. 702, |. 2; Ehibit J, TT, P. 718, |l. 2-16).

As docunented by the trial court, there was "conpetent, substantial
evi dence" supporting the tria court's finding that the prosecution did not
promse to release Kevin Prim on his own recognizance in exchange for his

testinony agai nst Jones.

Jones did not call PPimas a wtness at the postconviction evidentiary
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heari ng.
Mchael VWod, who was the investigator for this case, did testify at the
evidentiary hearing that no promses were nade to Primto give himan RR

Q Wre any promses nade to M. Primfor an RRif he gave a statenent?
A N, sir, there were not.

Q Wre any promses to give hhman RR nade to himafter he gave the
st at enent ?

A Nb, sir, there were not.

(PQ14 337-38) H continued by testifying: "I had no know edge, nor did I
orchestrate nor did | participate nor promse any ROR or anything el se for
Kevin's testinony." (1d. 341-42)

Neil Wade, who was the prosecutor for this case, testified at the
evidentiary hearing that he nade no promses to Prim

Q ...Wre any promises given or expectations nade to M. Prim-—
*** [Defense' s obj ection overrul ed]
THE WTNESS Not by ne and not to ny know edge.

Q DOd you nake efforts to seek out whether there had been any pronises
nade?

A Wen Mke Wod first told ne about Kevin Prim of course, one of the
first things | wanted to know is whether he or anybody el se he knew nade
any promses to himor any threats to himto get himto tal k about what
he knew He told ne he did not. Now | did not nake any promse to M.
Primthat he woul d be RIRd or anything of that nature.

(PQ'14 327) Wde later reiterated, "I never talked to hm[Pin} about giving
himan RR" (1d. 334)’

Accordingly, Prim appears to have been RIRd in order to go to Vdde's

" Accordingly, on Novenber 7, 1991, Primtestified at his deposition that
he was not promised anything in exchange for his cooperation in this case. (See
PQ 4 729- 30)
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office for Viide to interview him Vdde expl ai ned that he "never nade a deci si on
that he [Prin}) would be a wtness until after | had personally talked to him"
(PJ 14 333) Therefore, the decision to use PPFimas a wtness was nade after the
Véde-Priminterview and after the RIR the RORwas not a result of the content
of the interview

Wit son, testified at trial that he was 67 years old at that tine (TT/IV
700) and that, while inajail cell, he overheard Jones tal king wth Kevin Prim
about Jones' case (1d. 700-701). In spite of Védtson's advice to Primnot to
talk about this case, Jones responded that he and Primwere "good friends" and
continued to talk about it (Id. 701). Witson's trial testinony conti nued:

Q M. Wtson, in the course of those di scussions, did you ever overhear

Harry Jones say whether or not he had in fact killed the nan, George
WI son Young, Jr.?

A Hdidn't cal anane but he said he killed a nan. That was the reason
he was in jail.

(Id. 701; see also Id. 707)
Further, as the trial court's order indicated, Vétson testified at trial

concerning the confrontati on between Pri mand Jones:

...[When Kevin [Prin} cane back in the cell, they alnost fought, and
deputies and things pulled Kevin out and | didn't see hi magain.

(TT/ 1V 718)

Wt son testified at trial that he tried to stay out of the discussions
about Jones' case and tried to stay anay fromthemafter that. (1d. 702) Vétson
said that no one in | aw enforcenent had nade any promises to hi mabout how he
woul d be treated, and, although Véde eventual |y told Vétson's sentenci ng court
that he had cooperated, Vétson was sentenced to prison. (ld. 702-703).

Based upon VWod and Véde' s postconviction testinony alone as a fact-
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determnation based upon "conpetent, substantial evidence, " the trial court's

finding and denial of this clamnerits affirnance. See also, e.g., Dailey v.

Sate, 32 Ha. L Wekly S293, 2007 W 1556674, *3 (Ha., My 31, 2007)
(accreditation of prosecutor's postconviction testinony) (rehearing pending).
Even assumng, arguendo, that Prim had a subjective hope that he woul d be
RIR d in exchange for cooperating in this case, it does not assist Jones here.
A wtness's purely subjective hope of reward does not constitute Brady or

dglio material. See, e.g., Mlton v. Sate, 949 So.2d 994, 1010 (Ha

2006) ("Wiile Lews nay have had great expectations based upon his cooperation
wth the Sate, he testified only that he hoped to obtain a deal at sone point
inthe future"). Hwever, here, Primdid not testify at the evidentiary hearing
and so an assessnent of even Prims subjective expectati ons woul d be based upon
hear say, which would not constitute conpetent substantial evidence. Therefore,
if the trial court had granted this claim it woul d have constituted reversibl e
error.

In other words, here law enforcenent hid nothing from the defense and
certainly nothing favorable to the defense that it did not already essentially
possess, hid nothing prejudicial to the defense, and hid nothing "material."

See also Ventura v. Sate, 794 So.2d 553, 563 (Ha. 2001), quoting Tarver v.

Hopper, 169 F.3d 710 (11th dr. 1999)("[Not everything said to a wtness or to
his |l awer nust be disclosed. For exanple, a promse to 'speak a word on the
wtness's behalf does not need to be disclosed. Likewse, a prosecutor's
statenent that he would 'take care’ of the wtness does not need to be

disclosed. Sone promises, agreenents, or understandings do not need to be
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di scl osed because they are too anii guous, or too | oose or are of too narginal a

benefit to the wtness to count."); Depree v. Thonmas, 946 F.2d 784, 797-98

(11th Ar. 1991).

The Sate disputes Jones' conclusion (1B 60) that Wod s "report nentions
the alleged altercation as first comng up during Prims interviewwth Vdde."
The discussion of the altercation in front of VWod, as VWod notes in his
report, does not establish when it "first [cane] up," and it does not affect
when and why Véde had initiated Prims rel ease.

Jones' Initial Brief (IB 48; see also IB 58-59) cites to Suber's (Prims
attorney) testinony at "EHT 151" and argues that "Prim had been promsed an
ROR" In addition to Véde's and WWods' testinony contradicting any such
conclusion, the Sate disputes such an inference from Suber's evidentiary
hearing testinony. ® Instead, she qualified her conclusion that "[s]oneone had
nade a promse” by indicating that she could not say that Vod nade a pronise.
She appears to have inferred the promse based upon her perception of Prims

statenents to her, her confirnmation wth VWod that Primhad tal ked with Véod,

8  \Wile Happ v. More, 784 So.2d 1091, 1096 n. 5 (Ha 2001), does not
reach any hol ding on whether an innate-wtness' attorney can testify wthout a
wai ver fromthe inmate, it nentions wthout criticismthe attorney's testinony:

Happ's attorney presented wtness High Lee who allegedly had proof that

MIller had admtted to lying during his testinony at the initial trial.

Lee was a public defender vihom MIler had asked to speak with prior to

the trial's coomencenent. The tria court ruled that the attorney-client

privilege would not prevent Lee fromtelling the court what MIler had
said and permtted trial counsel to proffer Lee s testinony.

The Sate nmaintains its position (PQ 12 127-28, 128-29, 148-50, 154; PQ5 804)
that the inmates-trial-wtness's attorney-client privilege should not be
summarily cast aside. Admttedly, however, the Sate did not cross-appeal this
i Ssue.
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and Prims apparent release fromjail the sane day that she filed her notion to
have Prim RRd. (See PJO13 151) Indeed, her notion does not indicate the
reason for the RIR and it does not indicate the reason that prosecutor Véde
did not oppose an RCR (See Defense Exhibit #21) Suber had no specific
recol l ection of the details of the conversation that she said she had wth Véde
(PO 13 153).

Thus, the Sate disputes the inference Jones appears to nake (at | B 58-59),
which appears to be based upon Suber's inference, that she "confirned the
nature of the agreenent” or "verified the agreenent” or "confirnation of the
deal ." This is incorrect. Instead, Suber said she confirned that Pimhad nade
a statenent (See PJ13 151). ontrary to Jones' assertion (IB 59), the
"conflict neno" does not assist Jones' claim it does not state that |aw
enforcenent nade any promse, but rather, it states that "As a result of his
[Prims] infornation he expected to be RIRd." (Defense Exhibit #20)

Jones (IB 48-49, 59, 60) highlights the facts that Suber was unaware of
Véde's notive concerning the PrimJones altercation for releasing Prim (See
PQ 13 155), that her notion for RCR did not nention the altercation, and that
Vdod did not note in his report why Primwas being rel eased (See PO 14 345-46;
Defense Exhibits #3 & #21). These facts do not support Jones' postconviction
claim Suber's unawareness of the notive and her omission of any reason in her
RR notion do not negate the notive or establish any secret deal between |aw
enforcenent and Prim Smlarly, the absence of Wod noting any reason for
Prims rel ease does not resol ve anythi ng concerning the reason for the rel ease.

Assistant Public Defender Suber testified at the 2004 evidentiary hearing
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that when her clients have "got[ten] into fights wth wtnesses in a case,
they are transferred either to Qincy Jail, to the Jefferson Jail, or the
Veékul la Jail for their protection pending trial." (PQ 13 156) For the sake of
argunent, overlooking the fact that she was only one of nany assistant public
defenders and that she coul d not possibly know what happens in every crimnal
case in Leon Gounty, prosecutor Véde expl ained that the practice in Leon Gounty
has evol ved over tine:

The alternative discussed by Mss Suber of transferring himis sonethi ng

we had started doing nore recently where an inmate is being held on

serious charges. A that tine Primwas being held on a theft charge,
grand theft, petty theft, or both.

(PO 14 328)

A version of what happened that is consistent wth the prosecutor's
testinony as well as Suber's is that Suber or her office called the prosecutor
or his office and asked if the Sate had any objection to RRing Primand the
prosecutor's office responded, "no objection.” There may have been no explicit
di scussion between the two offices concerning the rationale for the RR
al though each office had its own (different) rationale for pursuing an RR
| ndeed, Suber acknow edged the fol | ow ng sequence of the clerk's stanps:

Septener 12 3:32PMQder rel easing Prim(PJ 13 157);

Sept enber 12 3: 56PM Suber' s notion for RIR (PO 13 158-59);

Sept ener 13 3: 10PM Rel ease fromthe jail (PJ 13 157-58).

In his closing argunent, defense counsel fully exploited Prims situation,
and any additional information that the RIR was from|aw enforcenent woul d not

have nade a bit of difference in the outcone of the trial, for exanpl e:



| submit to you, he [Prin} used an opportunity to get out. Qice that
opportunity was nade available to him — renenier, detective Vod pi cked
himup at the jail when he was rel eased. How conveni ent .

*k*

Ladies and gentlenen, he's [Primis] still out walking the street, a
person who' s been convi cted several tines of felonies, been to prison two
tines,

**k*

Ladies and gentlenen, Kevin Prim is not a believable wtness. The
Satenents allegedly nade to Kevin Primnever occurred. M. Taylor was
very specific. He told Harry several tines, do not tal k to anyone about
your case.

(TT/V 867-69) Indeed, Gene Taylor testified at the trial for Jones and
confirned that he was Jones' attorney for a period (TT/V 807-808) in which he
conducted extensive discovery on Jones' behalf (l1d. at 810), that he told
Jones' not to discuss his case wth others (Id. at 809), but that Jones was
very active in preparing his defense (Id. at 810-12), and that he (Taylor)
recei ved information that he passed on to Jones that Primwas cooperating wth
the Sate (Id. at 814).

Accordingly, Gegory Qunmings, Jones' defense counsel at the tine of trial,
had listed both Tayl or and Suber as defense wtnesses for trial (PQ1 61, 65),
and he was aware that Primwas released fromjail at approxinately the sane
tine as his statenent to the prosecutor in this case. (Pd12 910) Jones now
relies heavily upon this sane fact, known and used by defense counsel in the
trial, for his postconviction inference that Primwas rel eased pursuant to a
prosecut i on pron se.

Further, Suber testified that she communicated her understanding of the

deal, as relayed to her by PPim to Gne Taylor, (PJ13 160) who was
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representing Jones at that tine (PQ13 126-28, 135). Therefore, even accepting
Prims hopes for an RR at face value, they were conmunicated to Jones'
attorney.

Goncerning Jones' argunent (1B 61-62) contrasting Prims trial testinony
wth the inferred hope for an RR the Sate respectfully submts that it is
not, and should not be, responsible for a wtness' subjective hopes when the
Sate did not comunicate any such promse. Indeed, here, assuming that Prim
did subjectively hope-for or even subjectively expect to be RRd in exchange
for his release, there is nothing to indicate that the Sate was hiding those
subj ective expectations fromthe defense. Mreover, as nentioned above, Jones'
attorney, not the prosecution, possessed whatever infornation or inference
Suber had concerning Prims hopes. Gontrary to Jones' unsupported assertion (1B
61-62), Véde did not knowthat Primwas |ying when he testified.

Minsfield v. Sate, 911 So.2d 1160, 1178 (Ha. 2005), is on point:

Minsfield also clains that Randall lied at the tria when he stated that
he did not expect to receive any benefits for his testinony against
Mansfield. Assistant Sate Attorney Sedgw ck stated in her opening
statenent that Randall would tell the jury that no agreenent existed,
although Randall was hoping that his cooperation would affect his
upcoming sentencing. Minsfield asserts that this statenent and the fact
that Sedgw ck spoke to a prosecutor on Randal |'s behal f wthin a nonth of
Minsfield s trial conflicted wth Randall's testinony that he did not
expect any benefit as the result of his testinony.

The postconviction court found there was no evidence that Randall was
promsed any benefit in exchange for his testinony. V@ do not find that
the trial court's finding was error. V& agree and affirm the
post convi ction court's denial of this claim

Keeping in mind that Kevin Primwas in jail only® for petit theft or theft

® "Qly," interns of its contrast to this brutal nurder.
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when he was rel eased (PO 14 339; see also PO 4 728), his release fromjail was
cormon know edge (See TT/1V 684-85), and, indeed, as further devel oped infra,
def ense counsel pressed the point to the jury in his closing argunent (See TI/V
867-68). In other words, defense counsel skillfully enployed the gravanen of
the information in this clam Therefore, even if sonehow there was no
conpetent evi dence supporting the trial court's finding and even if sonehow
Jones' inference based upon Suber's inferences and hearsay were determnative
of whether a | awenforcenent promise had been nade, there woul d be no prej udice
or harmincurred fromthe non-di scl osure, thereby neriting affirnance.

Hre, Primwas like wtness-Feenan in Ponticelli v. Sate, 941 So.2d 1073,

1089 (Ha. 2006):

Freeman was significantly inpeached on his capacity for truthful ness and
his incentive for testifying against Ponticelli. Therefore, informng the
jury that Freenan might be testifying fal sely because of his hope for an
unguar ant eed, unspeci fied award woul d not have rendered him' sufficiently
less credible in the jury's eyes' to establish a reasonabl e possibility
that this contributed to the verdict. Therefore, we deny this clam .
Marshal |, 854 So.2d at 1252 (denying Gglio claimbased on the Sate's
alleged promse to a wtness because 'even assuming that the alleged
promse was nade,' defense counsel inpeached the wtness regarding the
subject of the promse, and the wtness was not "the sole wtness to
testify inregard to the events surrounding the nurder").

Accordingly, Jones also has not denonstrated that the trial court erred in
rejecting his postconviction claimthat the prosecution wthheld infornation
fromthe defense concerning Prims "ongoing crimnal activity, including crack
cocai ne use" (1B 62). The trial court's findings and rulings nerit affirnance:

Fnally, in Gound Ohe of his notion Defendant alleges the Sate
failed to informthe defense that Kevin Primhad coomtted sone robberies
before, during and after the trials. It is undisputed that the first
trial took place My 1315, 1992; the second tria Novenber 10-13, 1992,
and the sentencing on Novenber 20, 1992. Wiile the record is silent
regarding any robberies allegedly coomitted by Kevin Pri mbetween the two

58



trials, the record is clear that M. Primpicked up a grand theft charge
that was pending when he testified at the second trial and that defense
counsel was aware of the charge and questioned himregarding the sane.
(Exhibit K TT, P. 688, Il. 8-22).

An examnation of the offense report dated Cctober 24, 1992, and the
two offense reports dated Novenber 19, 1992, clearly reveals that Kevin
Primwas arrested on all three arrest reports on Novenber 19, 1992, at
4:15 pm less than 24 hours prior to Defendant’s sentenci ng on Noveniber
20, 1992, and six days after the second trial. (Exhibit L, TPD arrest
reports). The prosecuting attorney would not have been aware of the
arrests until sonme tine later, which in this case was after sentencing.
(Exhibit M 3.850 Hearing Transcript, P. 321, 1.17 through P. 322, 1.11).

Defendant has failed to denonstrate that the Sate wthhel d favorabl e
evidence which was materially exculpatory and inpeaching, that the
evidence was wthheld either intentionally or inadvertently, and that

Def endant was thus prejudiced. Gound 1 of Defendant’s notion is wthout
nerit.

(PQ'5 929-30)

Jones' argunent (1B 62-64) ignores the effective advocacy of trial defense
counsel, as nentioned above and in the Satenent of the Case and Facts supra.
It was absolutely clear at trial that Primhad an extensive crimnal record,
including five felony convictions (TT/IV 677). Defense counsel's cross-
examnation of Primelicited fromhimthat he had been "arrested a nunber of
tines" after his release, including Prims acknow edgenent of an arrest "for
the grand theft of a substantial anount of noney." (TT/1V 685) Defense counsel
then proceeded to hammer Prim concerning several offenses and dispositions and
inplied that Primhoped to get out of jail in exchange for his cooperation
agai nst Jones (See Id. 685-89, 694) and followed up in his closing argunent
(See TT/V 867-69).

Hre Primis like wtness-Randall in Minsfield v. Sate, 911 So.2d 1160,

1177-78 (Ha. 2005):



The jury was nade aware of Randall's past federal convictions, his
current state charges, the fact that he had escaped from a federal
hal fway house, and the nunerous tines Randall had inforned on other
fellowinmates. W find no error in the trial court's determnation that
extra charges pending against Randall would not have nade Randall
sufficiently less credible in the jury's eyes than he already was, and
thus there is o reasonable likelihood that the jury would have found
Mansfiel d not guilty had the jury known about these federal charges.

Mbreover, as suggested by the trial court's order, Jones' argunent woul d
cast a nearly inpossible burden upon the prosecution to know nearly hour- by-
hour whether its wtnesses have becone even a suspect in a crine in a case
investigated by an agency not involved in the nurder case. Here, this nurder
was investigated by the Sheriff's Gfice (See, e.g., TI/I11 508-564), and, as
the tria court found (PQ5 929), unknown to the prosecutor until later (PJ14
321-22); at sone point in ting, the Tallahassee Police Departnent was
investigating theft-related crines in which Primeventual |y becane a suspect
(See Defense Exhibits #8, #9, #10). Indeed, the jury penalty phase was
conpl eted on Novenber 13, 1992, the Spencer hearing was Novenber 18, 1992, and
sentencing was Novenber 20, 1992. (See TT/M four bound transcript vol unes)
Primwas not a suspect in one of the incidents until Novenber 18, 1992, he was
not arrested until Novenber 19, 1992, (l1d. 364), and for two of the police
reports (#9 and #10), the offenses and the arrests were on Noveniber 19, 1992
(PO 14 363). Gficer Johnson, of the Tallahassee Police Dept., did not even
know Primwas a wtness in a nurder case until about a week before the 2004
evidentiary hearing. (PJ 14 362)

oncerning the all egation of Prims crack use, Jones' postconviction notion
alleged that Kevin PPFimwas a "Qack Addict" (PO 3 488), that Pri m"expressed’

a "desperate need for crack® (Id. 489), that Pim had a "severe crack
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addiction" (Id. 490), and that Prims "true notive" for cooperating wth the
prosecution was to "get out of jail at any cost to satisfy his need for crack
cocaine" (PO 3 474). The trial court ruled (PQ5 930) that Jones utterly failed
to prove any of those allegations at the postconviction evidentiary hearing. In
contrast to Jones' allegations against Pim in the 10 years since the trial
becane final, Jones has been able to nuster a police report indicating that
when the Tal | ahassee Police Dept. arrested Primfor Petty Theft on Novenber 19,
1992, (after the jury trial) he had in his pocket a three inch glass tube that
appeared to the officer to be crack paraphernalia. (See Defense Exhibit #10) In
addition to the near-inpossible burden Jones' argunent would inpose on the
prosecution, as di scussed above, Jones has failed to prove that a chemcal test
confirned the nature of the residue on the tube and that the evidence of the
tube woul d have been otherw se admssible at Jones' trial, and, in any event,
in contrast to trial defense counsel's conpetent use of his existing
infornmati on concerning Prim this one reported incident pales. This woul d not
have made Primany "less credible in the jury's eyes than he already was,"

Mansfi el d.

C Application of standard to the facts of this case: Mctims alleged OJ.

Jones conpl ains (IB 66-67) in the current appeal that sone notes constitute
Brady naterial .

Jones' postconviction notion alleged (PQ3 483) that he could establish
that the Sate wthheld evidence that the victim was seen an hour before
encountering Jones "in the Northern part of Leon Gounty" in an "extrenely
intoxi cated" condition. Wien it cane tine for Jones to prove this allegation,
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all Jones could nuster were sonme notes that postconviction counsel says he
obtained fromthe Sate Attorney's Gfice (PO 12 31). On the first page of the
notes, "Trooper Donal d Ross" and sone facts were witten. Qnh their second page,
the notes said:

D very drunk but V probably quite intoxicated too.
Wt saw V driving earlier in evening, obviously DU at 6 p.m

(Defense Exhibit #12) There is no indication of who took the notes, when, and
under what circunstances. There is no indication of whether the supposed
information i s derived fromhearsay, double hearsay, triple hearsay, or hearsay
to the unpteenth power. There is no indication of who "Wt" is, was, or wll
be. Oh appeal (IB 66 n. 6), Jones specul ates concerning the creation of the
notes, but speculation is no substitute for authentication, relevancy, and non-
hear say.

Indeed, the trial court ruled that the notes were not admssible, and so
the notes are only in the postconviction record as proffered. (See PQ 12 31-33)
As such, they cannot be the basis of relief for this claim and Jones has not
contended on appeal that the notes were properly authenticated or denonstrated
that they were ot herw se conpetent evi dence of anyt hi ng.

Jones concedes that the lower court failed to address this claim and he
therefore failed to obtain a ruling fromthe trial court on it. There is no

trial court ruling on this clamto appeal. See, e.g., Farina v. Sate, 937

So.2d 612, 629 (Ha. 2006)("failure to obtain aruling on a noti on or objection

faills to preserve an issue for appeal"); Anstrong v. Sate, 642 So.2d 730

(Ha 1994)("trial judge reserved ruling on this issue and apparently never



issued a ruling ..., this issue is procedurally barred'); Sone v. Sate, 378

So.2d 765, 768 (Ha. 1979)("appellate court nust confine itself to review of
only those questions which were before the tria court and upon which a ruling
adverse to the defendant was nade").

Mbreover, even erroneously accepting Jones' appellate specul ation at face
value, the prosecution at trial and the Sate's evidence had essentially
conceded the fact that this appellate claimasserts. (See, e.g., TI/Il 214-15
282, 283, 287, 298; TI/V 845; TI/M 979 see also TT/1V 586-88; PQJ6 1056-57).
I ndeed, the prosecutor argued to the jury:

George Young [the victinj had begun to drink again that last year of his

life and that too nade hi mvul nerabl e because al cohol, as we all know

can cloud your judgnent and prevent you from seeing the danger of
situations that you re entering.

(TT/V 860) Therefore, the victims condition was ot hidden fromthe defense.

There is no Brady violation and certai nly no prejudi ce has been denonstrat ed.

D Retroactive harnhess error anal ysis.

Jones argues (IB 64-66) that, because of the other argunents Jones nakes in
ISSLE |, there should be a retroactive re-conducting of the harnhess error
analysis in the direct appeal of Jones' conviction and death sentence, Jones v.
Sate, 648 S0.2d 669 (Ha. 1994). As a prelimnary natter, the Sate contests
Jones assertion (1B 66) that this was "clearly a fel ony-nurder case only." The
jury was instructed on both felony nurder and preneditated nurder (TT/V 916-
18), and there was extensive evidence of both felony nurder and preneditation
(See, e.g., prosecutor's argunent at TI/V 848 et seq).

The Sate has seven responses to this retroactive-harnmess-error clam

Hrst, Jones has not shown where this clamwas tinely raised wth the
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trial court. It appears that a simlar argunent was raised in 2005 through a
"Suppl enental Mtion . (POV 845 et seq.), which the Sate opposed as untinel y
because it was filed outside of the 30-day Ilimt for anendnents afforded by
Rule 3.851(f)(4), HaRQimP. (PO5 912 et seq) The Sate maintains its
assertion that this claamwas not tinely raised in the trial court. See also
Ha RQimP. 3.851(d)(tine limt of one-year after judgnent and sentence
final).

Second, Jones has not shown where both parties were afforded an opportunity
to argue this claimon the nerits to the trial court and where the tria court

adversely ruled on it. It is therefore unpreserved. See Farina;, A nstrong;

S one.

Third, Jones' claim inproperly junbles standards of judicial review In
essence, he is attenpting to use a Brady/dglio claim for which the trial
court is the prinary factual arbiter, in order to retroactively re-evaluate a
harmhess error analysis, for which this Gourt is the arbiter. An argunent

simlar to Jones' claimhere was recently rejected in Garratelli v. Sate, 32

Ha. L Wekly S390, 2007 W 1932240 (Ha. July 5, 2007).
Fourth, the gravanen of this claim is analogous to the argunent that
inadmssible evidence cannot be considered in evaluating sufficiency of

evi dence on appeal . Such an argunent is neritless, See Lockhart v. Nel son, 488

US 33 (1988); Sroud v. lLhited Sates, 251 US 15 (1919).

Hfth, this Qurt's opinioninthe direct appeal is final and stands on its
own, given the constellation of facts presented at that tine.

Sxth, even if all of the preceding five argunents are rejected, the
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factual basis of this claimdepends upon the trial court's acceptance of the
evi dence that supposedly provides the foundation for this claam As the Sate
has extensively argued supra in this issue and as the trial court essentially
found, that factual foundation is ineffectual .

Seven, while Prims testinony was a significant part of the Sate' s case
against Jones, Jones overlooks additional weighty incrimnating evidence
agai nst him such as:

? \Whtson's testinony that he overheard Primadmt to the nurder (TT/1V
700-702) ;

? the plant life found in the victims esophagus (Gnpare TI/1V 665-58
wth TT/ 1V 615-19);

? the extensive nature of the victims inuries and his torn clothing
(TT/1V 649-55);

? Jones position to viewthe victimflashing a roll of noney (See TT/I1
277-79, 298 99);

? the victimlast seen alive in the conpany of Jones and ancther person
who was nearly incapacitated while they drove off together in the
victims vehicle (TT/1l1 280-84, 299-302) and the victim being found
dead a fewdays later (TT/111 425-27);

? Jones' lying to Wod that he obtained the victims vehicle by
borrow ng it fromsoneone in Frenchtown for $20, by stating he did not
know the other person's nane, and by stating that the other person is
not white (See TI/111 514-15); and,

? Jones wecking the victims truck about an hour after being seen
driving off wth the victim(Qnpare TT/11 353-58 wth TT/Il 302, 315
16) .

(See also prosecutor's closing argunent at TT/V 841-62, 905-13) Even if rims

testinony were totally excluded, any error discussed in Jones v. Sate, 648

S0.2d 669, woul d still have been harnhess.
Indeed, in conclusion, for this clamas well as the Brady and GQglio

clains, what is harmhess and non-prejudicial is the evidence that Jones
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produced at the postconviction evidentiary hearing;, it is insignificant,

especially inlight of the totality of facts in this case.

| SSLE ||
WHETHER JONES HAS DEMONSTRATED THAT THE TR AL GORT BRRED IN RULING
THAT HE FAILED TO ESTABLI SH BOH PRONGS F AN | NEHECTT VE ASS STANCE
- AONSEH GAM PERTANNG TO THE PENALTY PHASE (F THE TRAL.

( RESTATED)
Issue Il ("ARGUMENT [1," 1B 68-91) argues that defense trial counsel, Geg

Qunmings, was constitutional ly ineffective under Srickland v. Véshi ngton, 466

US 668 (1984), at the penalty phase of the proceedings that resulted in the
10-2 jury recommendation of death (R'5 785, TI/M 1002) and subsequent sentence
of death (R5 821, 828-36; TT/M 995-1009).

Snce the tria court conducted an evidentiary hearing on this natter, the

trial court's factual determnations are entitled to specia deference on

appeal :

Generally, this Quurt's standard of review followng the denial of a
post convi ction claimwhere the tria court has conducted an evidentiary
hearing affords deference to the trial court's factual findings. MLin v.
Sate, 827 S0. 2d 948, 954 n.4 (Ha 2002). 'As long as the trial court's
findings are supported by conpetent substantial evidence, "this Qourt
Wil not substitute its judgnent for that of the trial court on questions
of fact, likewse of the credibility of the wtnesses as well as the
wei ght to be given to the evidence by the trial court.” HBancov. Sate,
702 So. 2d 1250, 1252 (Ha. 1997) (quoting Denps v. Sate, 462 So. 2d

1074, 1075 (Fa. 1984)).
Vells v. Sate, 926 So. 2d 1156, 1165 (Ha. 2006).

In addition to the deference attached to the trial court's factual

determnations, trial counsel's judgnent is entitled to deference, rather than

hi ndsi ght ed second- guessi ng. Jones' post convi ction burden is "heavy." Recently,

Dllbeck v. Sate, No. FSG*# S5-1561 (Ha My 10, 2007)(pending rehearing),
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collected cases and summarized the standard of appellate review concerning

clains of ineffective assistance of counsel:

Ve review clains of ineffective assistance of counsel under the standard
set forth in Srickland v. Véshington, 466 US 668 (1984). As we stated
in Wke v. Sate, 813 So. 2d 12, 17 (Ha 2002), this standard requires a
defendant to establish...

Frst, the defendant nust show that counsel's perfornance was
deficient. This requires showng that counsel nade errors so serious

that counsel was not functioning as the 'counsel' guaranteed the
def endant by the S xth Anendnent .

Id. (quoting Srickland, 466 US at 687); see also Rutherford v. Sate,
727 So. 2d 216 (Ha. 1998). ***

To establish deficient perfornance under Srickland, 'the defendant nust
show that counsel’s representation fell bel ow an objective standard of
reasonabl eness' based on 'prevailing professional norns.' 466 US at
688; Wke, 813 So. 2d at 17. 'Afair assessnent of attorney perfornance
requires that every effort be nade to elimnate the distorting effects of
hindsight, to reconstruct the circunstances of counsel’s challenged
conduct, and to eval uate the conduct from counsel’s perspective at the
tine." Srickland, 466 US at 689.

To establish prejudice, "[t]he defendant nust show that there is a
reasonabl e probability that, but for counsel's unprofessional errors, the
result of the proceeding would have been different. A reasonable
probability is a probability sufficient to underm ne confidence in the

outcone." 466 US at 694, 104 S G. 2052; see also Wke, 813 So.2d at
17.

Here, not only was the trial court's Qder solidy grounded on the record and
law but also, trial counsel's perfornmance was i nmnently reasonabl e, and Jones
has not denonstrated that there was a "reasonable probability" of a life
sentence, even arned wth "distorting effects of [his] hindsight."

In this case, for mtigation in the penalty phase, Jones contends that
trial counsel should have done nore in terns of nental heal th experts as well
as lay wtnesses. However, as to both assertions, "[a]n ineffective assistance

claimdoes not arise fromthe failure to present mtigation evidence where that



evidence presents a doubl e-edged sword,” Reed v. Sate, 875 So.2d 415, 437

(Ha. 2004), citing Garroll v. Sate, 815 So.2d 601, 614-15 & n. 15 (Ha

2002); Asay v. Sate, 769 So.2d 974, 988 (Ha 2000). And, as to both

assertions, the ability of the defense to find additional evidence years after
the conviction and sentence does not per se establish ineffectiveness of

counsel .

A Another nental expert.
The trial court's Qder pertaining to QaimlV of the postconviction notion
(PQ 3 502-21) found and rul ed concerning the nental heal th expert:

8. Defendant in Gound 4 of his notion also clains Trial Gounsel was
ineffective for failing to investigate or present nental health
mtigation during the penalty phase of the trial. Defendant relies on
the testinony of Robert Berland who testified that in 1991 he conduct ed
an M -1 on the Defendant and relied in large part on those results in
reaching his conclusions. (Exhibit § 3.850 Transcript, P. 270, Il. 7-14;
Exhibit T, 3.850 Transcript, P. 279, |. 23 through P. 280, 1.19). Wile
D. Berland believes the interviews of Defendant in 2003 supported what
he found in 1991, Or. Berland readily admtted that in 1991 he did not
admnister the newer test, MWI-2, even though the sane had been
avai | abl e since 1989. (Exhibit U 3.850 Transcript, P. 283, 1. 19
through P. 284, |. 1, Exhibit VvV, 3.850 Transcript, P. 308, Il. 21-25).
Further Or. Berland when confronted wth the findings of The Suprene
Qourt of Horida relating to a case in which DOr. Berland had testified
and concl uded that the ol der version of the Ml overestinated the degree
of nental illness in black males by as nuch as 90% clained that said
finding was incorrect or the result of an error in reporting. Philnore
v. Sate, 820 S0.2d 919 (Ha 2002). It is undisputed that DOr. Berland
admni stered the older version of the MW on Defendant and that
Defendant is a bl ack nal e.

An examnation of the record clearly reveal s that counsel spoke wth
and observed the Defendant; investigated possible nental health
mtigation; investigated the information in Defendant’s Departnent of
Gorrections’ records; considered the downsi de of presenting nental heal th
mtigation, and nade a reasoned, inforned and professional decision not
to present nental health mtigation during the penalty phase of the
trial. (Bxhibit W 3.850 Transcript, P. 67, 1.1 through P. 86, 1.9;
Exhibit Y, 3.80 Transcript, P. 90, 1.19 through P. 91, 1.4).
Defendant’s ground is wthout nerit.
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In addition to the trial court's well-docunented order, the Sate also
notes that Jones has had about 10 years to prepare his evidence for the 2004
evidentiary hearing, and the best and only expert evi dence he coul d produce was
D. Berland's testinony. A crucial aspect of Berland s testinony concerned

anti-social personality disorder, which he said may be applicable to Jones.

Berland indicated that he "wouldn't rule out” anti-social personality disorder.
There nmay be sone evidence of it. It may be "mxed in" (PQ14 317-18) H
di scussed the MM test administered to Jones, indicating that "Scale 4 ...can
neasure potentially crimnal thinking" but "in the long run, the biological
nental illness is a nore salient, nore persistent adverse influence on his
behavior.” (1D 298 99) He conti nued:

And it will interact wth any potentially crimnal inclinations he has.

It wll potentiate the crimnality because of poor judgnent and because
of drug abuse and al cohol abuse and so forth.

(1d. 299)

Accordingly, Or. MlLaren testified at the evidentiary hearing that Jones'
MBI profile "is often encountered wth violent crimnals. It is a nalignant
profile.” (1d. 382) H later elaborated that "[u]sually, there wll be anti-
social behavior resulting in legal conplications. These individuals al so | ack
enpat hy and are non-conformng and i npul si ve. "

MLaren reviewed the DOC psychol ogical reports from Qunmings file (Id.
391) and discussed the potential devastating rebuttal that prosecutors can
nuster (1d. 392-93). He pointed out that D3C di agnosed Jones wth anti-social

personal ity disorder, not psychotic passive aggressive personality. Gntrary to

Berland, DAC found no delusions, hallucinations. (Id. 395) H explained the




desirability of avoiding "testinony where the jury woul d percei ve the person as
very w cked, evil, bad, dangerous ...." (1d. 407)

MLaren indicated that there is nothing to indicate brain danage (1d. 399)
and that "a lot of information suggest[ed] that [Jones] didn't suffer froma
maj or nental illness" (1d. 405 406).1°

Wiile MLaren had not personally examned Jones, MlLaren read the trial
transcript (1d. 389-90), unlike Berland (1d. 315-16), and struck hone wth the
facts of this case: "Qines are likely to be bizarre and often extrenely
violent including homcide and/or sexual assault. Their behaviors are usually

inpulsive ...." Mlaren said that the facts of this nurder fit Jones' MW

profile:

In regard to it being a homcide where there was apparent excessive
force, broken arm both ribs on both sides of the body broken, facial
injuries. And the drowning, if it is true, that the victimwas killed by
bei ng hel d beneath the water, conscious or unconscious, until he drowned
until his head stopped bobbing up, according to one of the, quote,
jailhouse snitch's rendition of M. Jones' statenents.

This would be — sounding kind of cruel to ne. And it would seemto ne
that sone of the people that |'ve examned to generate profiles |ike
this.

(1d. 390-91)

Qonsistent wth MlLaren's warning about the desirability of avoiding
"testinony where the jury woul d perceive the person as very wcked, evil, bad,
dangerous ...," (1d. 407) Qunmings testified:

...[T]his evidence was out there, and certainly available to the Sate.

But when you raise a nental health issue, there's a good chance that it
is going to cone in. Because on cross-examnation, if we get an expert

10 ncerning Jones' 1Q scores, Mlaren said that "[t]here are an awf ul
[ot of nornmal wal king around wth" them (1d. 396-99)
s



that says: A Band C the Sate would say, well, did you have a chance
to reviewthis record and bring out these results, and did they have an
affect on your diagnosis, or your testinony today?

S, | nean, a lot of this stuff, just about everything | highlighted
woul d probably cone back to haunt us at sone point in tine.

Ad | still think that way today. *** | don't know if | nade that
specific decision based on what |1'm saying today, but the way these
things are highlighted and noted leads ne to believe that's why a
decision was nade not to use a nental health expert, in addition to the
results of the graph.

(Pd 12 80-81)
D3C said that Jones had "no schi zophreni c process," is not "suffering from

any thought disorder,”™ "no hallucinations or del usions, well-oriented in all
spheres,” "speech was well-organi zed," "no evidence of any thought disorder."
(PQ12 75-77) These observations conported wth QGummings' observations of
Jones, as he viewed and spoke with Jones nany tines (See Defense Exhibit #15)
and concluded that Jones was articulate (See PO 12 67-69), always coherent
(Pd 12 68), showed no signs of hallucinating or being delusional or paranoid
(PQ12 70, 71-72), saw nothing that would lead him"to believe M. Jones had
sone nental health issues” (PQ12 71), "seened to be able to relay the facts,
communi cate, understand the law' (PJ 12 51).

Qummngs pointed out the DOC records indicating that Jones is "not

suffering from any disabling nental illness, but prognosis is guarded wth

respect to his anti-social behavior." Gunmings continued:

Mod and affect are appropriate. And imnmediately after that, it talks
about diagnostic inpression is a personality disorder, anti-social

personal ity.
(P12 75-77) Qumngs interpreted the report to indicate that there is

"potentially anti-social behavior devel oping and watch out for it inthe future
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..." (PQ12 76)

Qummngs said he had also highlighted parts of a 1978 DOC report by Higo
Santiago Ranos, a psychologist at the DeSoto orrectional Institution,
including its narrative of Jones breaking into a house while conpletely nude

and "Anti-social personality.” The report recommended that Jones be placed in a

nental |y disordered sex offender program which GQummaings not only highlighted
but also starred. The report also said that Jones is "highly rebellious and
non-conformst." (PQ 12 79-80)

A though Qunmings said that his file does not explicitly state why he did
not use a nental health expert, (PJ12 90) he said that his current thinking,
and assunes he was thinking the sane thing back then, is that "he did not have
nental issues enough to overcone sone of the bad things | found in there.”
(PO12 83-84) "[T]he file is not enpty as to any indication that | just plan
overlooked it." "I think this docunent hurt nore than hel ped.” (PQ12 90) On
redirect-examnation, he continued his explanation that Berland's graph was
"not good" and, concerning Jones' DOCrecords, that "it's not good. And at sone
point inting, | wuld have had to have nade a decision that it just wasn't an
avenue to approach.” (PO 12 107-108) He said that he assunes that he had "read
every word in this pile of papers in front of" himat the evidentiary hearing.
(PQ 12 109)

Qurmings testinony that "just about everything I highlighted woul d probably
cone back to haunt us at sone point inting" was not only well-reasoned, it was
downright prophetic, as it now is "haunt[ing]" Jones at the postconviction

phase of his case.



In sum Qummngs careful ly eval uated Berland s testing of Jones, D3C nental
health records, and his own interactions wth Jones and nade a well -reasoned
strategic choice not to pursue a nental health expert any nore than had al ready

been done.

Accordingly, Patton v. Sate, 878 So. 2d 368, 375376 (Ha 2004),

col l ected cases concerning the negative inpact of a diagnosis of antisocial

personal ity di sorder:

The difference between a disorder and a disease is not insignificant. See
Hledge v. Sate, 706 So. 2d 1340, 1346 (Ha 1997) (affirmng death
sentence where trial court denied statutory nental health mtigator based
on the expert testinony that defendant had antisocial personality
di sorder and that such disorder is not a nental illness, but alife |ong
history of a person who nakes bad choices in life and that these choi ces
are conscious and volitional); Rose v. Sate, 617 So. 2d 291, 294 (Ha
1993) (finding that trial court properly denied relief on clam of
ineffective assistance of counsel where counsel conducted a sufficient
investigation of nental health mtigation but nade a strategi c decision
not to present such evidence because psychol ogi st determned defendant
had an antisocial personality disorder but not an organic brain
disorder); see also Long v. Sate, 610 So. 2d 1268, 1272 (Ha. 1992)
(affirmng death sentence, noting that state's nental health expert
testified during guilt phase in regard to defendant's insanity defense,
that although defendant 'did suffer froma severe antisocial personality
disorder, it was his opinion that Long did not suffer froma nental
illness or disease'); Jennings v. Sate, 453 So. 2d 1109, 1112 (Ha
1984) (affirmng death sentence, noting that state's psychiatric expert
in penalty phase testified that although appellant 'had a character or
personal ity disorder which is not easily cured, appellant did not suffer
fromany nental disease or defect'), vacated on other grounds, 470 US

1002 (1985).

Indeed, even Berland's testinony would have, even wthin itself and
certainly through other experts such as MLaren, opened the door for the
crimnal personality of antisocial personality disorder.

This Qourt upholds choices of defense counsel nade after reasonably,

Srickland, evaluating the situation, as Qummngs did here given all of his



facts and observations. See Siney v. Sate, 944 So.2d 270, 283-84 (Ha

2006) ("we agree that it was an acceptabl e strategy for defense counsel to el ect
not to present only part of the report and risk the admssion of Ir. Slver's

full opinion on cross-examnation'), citing Gaskin v. Sate, 822 So.2d 1243,

1249 (Ha. 2002) ("Due to the fact that nost of the wtnesses who testified at
the evidentiary hearing admtted on cross-examnation that they were aware of
other, very negative infornation about Gaskin, we agree wth the trial court
that Gaskin has not denonstrated that he was deprived of a reliable penalty

phase proceeding."); Looney v. Sate, 941 So.2d 1017, 1027 (Ha

2006) (Qumm ngs, defense counsel; "This (ourt has established that defense
counsel is entitled to rely on an evaluation conducted by a nental health
expert for trial, even if, in retrospect, that evaluation is less than

perfect”); Jones v. Sate, 928 So.2d 1178, 1184 (Ha. 2006)(collecting cases;

"evi dence Defendant suggests should have been presented during the penalty
phase was inconsistent wth evidence that was actual |y presented by the defense
at the penalty phase"; "Srategic decisions do not constitute ineffective
assistance if alternative courses of action have been considered and rejected’;
"no deficient perfornance because counsel felt that the child abuse strategy
would be ineffective and that introducing evidence of the defendant's
consunption of alcohol would be inconsistent wth his theory of the case");

Dufour v. State, 905 So.2d 42, 52 (Ha. 2005)(collecting cases; "pursuing a

voluntary intoxication defense in Dufour's case would have been totally
inconsistent wth the defense theory presented that Dufour did not conmit the

nurder").
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Dllbeck v. Sate, 32 Ha. L. Wekly 28 , 2007 W 1362899, 10 (Ha. My

10, 2007), recently put it well, in upholding a "reasonable, strategic
decision": "Qounsel knew that introducing the nental mtigation and the nodel
prisoner mtigation would open the door for the Sate to introduce evidence."
Here, counsel knew that introducing nental mitigation "woul d open the door for
the Sate to introduce evidence" showng that Jones was either at, or at |east

headi ng towards, soci opat hy.

B. Mre |ay testinony.

As in nental experts, defense counsel need not call wtnesses who woul d
have presented evi dence that woul d have been a "doubl e-edged sword, " Reed;, Rose
v. Sate, 617 So.2d 291, 295 (Ha 1993)("Rose's brother admtted that Rose is
a violent person when he is drinking or on drugs and that this has been a
continuous pattern since childhood. In light of the harniul testinony that
coul d have been adduced from Rose's brother and the mininal probative val ue of
the cousins' testinony, we are convinced that the outcone woul d not have been
different had their testinony been presented at the penalty phase").

Mbreover, evidence that is cumnlative to what defense counsel actually
adduced during the tria does not entitle a defendant to Srickland relief. For

exanple, in Looney v. Sate, 941 So.2d 1017, 1026 (Ha. 2006), mtigation

evidence was presented at tria through Looney's natural nother and Looney's
natural grandnother: "Wth respect to the traumatic incidents surroundi ng
Looney' s renoval fromthe custody of his natural nother and grandparents by a
child services departnent in Texas, defense counsel did in fact present

evi dence of these events at trial." See also Grby v. Sate, 819 So.2d 664, 675

»



(Ha 2002)("if Gorby's father had testified during the penalty phase, the
ngjority of his testinony woul d have been cunul ative to that of Or. John Goff,
Grby's confidential nental health expert who testified during the guilt-
i nnocence phase, as well to that of Gorby's other famly nenbers who testified
during the penalty phase").

Here, as in Provenzano v. Dugger, 561 So.2d 541, 546 (Ha 1990), the

def endant contended that "counsel was derelict innot calling additional famly
wtnesses to tell of his difficult background.” Here, as well as there, the
defendant "testified in great detail during the penalty phase, thereby giving
the jurors an opportunity to observe his conduct and deneanor and to hear his
life story." And, here and there, the defendant’'s sister also testified.

Indeed, it is not the volune of wtnesses who testify or who coul d have
testified that is inportant, but rather their quality, their likely inpact on
the jury, as reasonably eval uated by defense counsel .

Accordingly, here the trial court found:

7. Defendant in Gound 4 of his motion clains Trial (ounsel was
ineffective in failing to adequately investigate and prepare mtigating
evidence to challenge the Sate’s position in the penalty phase of the
trial.

During the penalty phase of the trial, counsel called two wtnesses -
Betty Jones Sewart, Defendant’s sister, and the Defendant. Ms. Sewart
testified how the Defendant and the famly were abandoned by their
father; that their father had been abusive toward Defendant’s nother; how
the Defendant had a hard tine dealing wth the abandonnent; how
Def endant’ s not her becane an al coholic and narried an abusive al coholic
nan w th whom she fought quite often; how Defendant’ s nother stabbed the
step-father to death during one of their fights and had been sent to
prison; and how the Defendant had becone uncontrol | able after his nother
went to prison and started getting into trouble wth the law (Exhibit
Q TT, P. 958, 1.1 through P. 961, 1.9).



Defendant presented nunerous wtnesses at the notion hearing: Johnnie
Lanbri ght, brother of Defendant; Theresa Val entine, sister of Defendant;
and Bvelyn Dane Jones, sister of Defendant. An examnation of their
testinony clearly denonstrates that their testinony would have been
nerely cumul ative to the testinony of Defendant’s sister, Betty Jones
Sewart.

Trial (ounsel testified at the notion hearing that he nade a conscious
decision to rely on Defendant’s childhood in mtigation and that he only
called Defendant’s sister, Betty Jones Stewart, as a mitigation wtness
because he bel i eved that she was the nost articulate and that as a police
officer the Sate could not attack her credibility. (Exhibit R 3.850
transcript, P. 91, 11.2 through P. 92, 1.19). Trial (ounsel’s deci sion
was reasonabl e under the norns of professional conduct.

(PQ5 933-34) Again, there was conpetent, substantial evidence to support the
trial court's findings.

Here, Qunmings went to Mam and personally intervienwed famly nenbers
(PQ12 51-52; PJ14 366) and selected Jones' older sister to testify at the
penalty phase. (TT/M 952, PO 12 92). She was a 16-year veteran of the Mam
Dade police departnent (TT/M 953, 956), articulate, neasured, and very
know edgeabl e concerni ng Jones' childhood (See TT/M 952-57, PO 12 52). He was
sure that he talked to Gficer Sewart "at various tines," but he had no
i ndependent recol lection of it. (PO 14 369-70) He said he does not bill every
cal. (ld.)

He el aborated that Gficer Sewart "was the nost articulate, *** [a]nd she
was sonebody that you could believe. She was a police officer *** that the
Sate could not attack her credibility ...." (PJ12 91; see al so PJ 12 105)

She was, in ny choice of the famly, the best person to explain M.

Jones' childhood and the famly dynamcs as they were when he was grow ng

up. *** W1, she seened to be leading — the person | talked to nost.

She's a police officer. She was good at asking questions and wanting, you

know here is ny nunber, contact ne. Yeah, | think the famly | ooked up
to her, too.

(P12 92) Qurmings believed that Sewart was one of the siblings who hel ped
7



rai se Jones when their nother went to prison, (PQ 12 92-93) and he added that

he thought that Jones | ooked up to Gficer Sewart al so. (PJ 12 92)

Even judged by hindsight, Qunmings chose Sewart wsely. (See TT/M 952 et

seqg.) Arned wth her position as a 16-year police officer, she articul ated key

events in Jones' life:

?

Jones knew his father "until he was about five years old. *** Up until
he was about five or six years ol d' (TT/M 953-54);

Their father did not abuse Jones (TT/M 9%4);
Jones "was very attached” to their father (TT/M 954);

The "father was very abusive" to their nother and "beat her a lot"
(TT/M 954);

After their father left the hone, Jones "had a very hard tine dealing
wth the fact that he didn't have a father and it becane difficult for
Harry just to adjust wthout a father" (TT/M 954);

After the father left, their "nother worked several jobs, trying to
take care of us" (TT/M 954);

It was "hard’ on the nother (TT/M 954);

Their nother "net this other nan and he worked and he started to help
her raise [them}" and "they eventual |y got narried and noved in, noved
together" (TT/M 9%4);

Jones "didn't accept his stepfather” (TT/M 955);
Their "stepfather was an al coholic" (TT/M 955)
Thei r "not her becane an al coholic" (TT/M 954; see al so 955)

Their "stepfather and ... nother ...began to fight a lot"; he becane
becane very abusive' (TT/M 954, 955;

The stepfather "was in the war and wen he drank, he woul d al ways
start talking crazy’ (TT/M 955);

"[Qne night" their nother and the stepfather "fought" and the nother
"stabbed himto death" (TT/M 955);

Their nother "was sent away to prison"” "for about three years" when
Sewart "was about 15 or 16" (TT/M 955);



? Wen the nother was sent to prison Jones "becane a different person.
He wasn't controllable" (TT/M 955); "he just started to rebel and get
introuble at that point" (TT/M 9%6);

? Sewart "got ajob" (TT/M 956);

? Sewart and her sister, wth the assistance of their aunt, "basically
rai sed" Jones (TT/M 955-56);

? They "stay[ed] together as a famly so [they] woul dn't be separated to
foster hones and here and there" (TT/M 956).

As the trial court found, these were essentially the sane facts to which the
w tnesses testified at the postconviction evidentiary hearing.

| ndeed, the postconviction wtnesses woul d have showed nore of the ot her
edge of the "doubl e-edged sword," Reed.

Joseph Accurso, who was Jones' football coach, testified that even that
early, Jones becane "invol ved" with narijuana and |l eft the footbal I team (PQJ 13
121-22), and Theresa Valentine, Jones' older sister, (PJ13 212), testified
about an incident in which Jones stole a hicycle, and it had sonething to do
wth the footbal | team(ld. 219-20).

D ane Jones, another older sister (PQ13 223-24) was not present for the
trial, and she admtted that "There's no excuse." (Id. 236) The nother did not
cone to the trial either. (Id.) BEven though she cane fromthe sane famly as
Jones, she never had problens wth al cohol (Id. 219) and she has a "facility
for senior citizens and ... nental retardation. (1d. 222)

Oane Jones also testified that their brother Donnie did not provide
support for the famly until after he "got out of the mlitary." (1d. 217)

Qntrary to Dane Jones, Johnnie "Donnie" Lanbright, Jones' ol der brother
(PO 13 204), testified that he joined the mlitary to assist wth supporting

the famly. (PO 13 206)



Bertha Mddl eton, Jones' first cousin (PO 13 162-63), testified that Jones
was into robbing and breaking into pl aces when he started to get into trouble
(Id. 171). The other kids in the famly were upset when the nother was
inprisoned (Id. 170), but the other kids "turned out good children.” (l1d. 171)

Kay Whderwood dated Jones when she was about 16 or 17 years old. (PJ13
174-75) They becane "intinmate." (1d. 181) Initially, her nother was not "too
happy" about her relationship wth Jones. (1d. 175) She said that Jones did not
have a problemwth al cohol, but she admtted that Jones used narijuana, but

she did not knowif he used cocaine. (1d. 183-84)

C The prejudi ce prong.

Jones has not only failed to establish Srickland deficiency, he has al so
failed to satisfy Srickland' s prejudice prong, that is that "it was reasonabl y
likely that absent counsel's errors he would have received only a life

sentence," Bertolotti v. Sate, 534 So0.2d 386, 391 (Ha 1988). Here as in

Bertolotti, "[c]onsidering the nature of this offense,” and the fact that the
Defendant "had previously been convicted of three violent felonies,” Jones
failed to satisfy the prejudice prong. Indeed, Jones had been previously
convicted of the four offenses of (1) attenpted robbery (TT/M 949-50), (2
robbery (TT/M 950-51), (3) robbery wth a firearm(TT/M 951), and (4) robbery
wth a firearmand kidnapping (TT/M 951-52). And, as the tria court found in
1992, the evi dence supported HAC

As in Hiliburton v. Sngletary, 691 So.2d 466, 471 (Ha. 1997),

In light of the substantial, conpelling aggravation found by the trial
court, there is no reasonable probability that had the nental health
expert testified, the outcone woul d have been different. Haliburton has

0



shown neither deficiency nor prejudice, and the trial court properly
denied this claim

Accordingly, Hannon v. Sate, 941 So. 2d 1109, 1137-1138 (Ha. 2006), held:

Based on the brutal and disturbing nature of these nurders [HXJ, there
is no reasonable possibility that Hannon would have received a life
sentence. Therefore, Hannon has failed to denonstrate that if the nental
health and lay wtness testinony presented during the postconviction
evidentiary testinony had been offered at trial 'the result of the
proceedi ng woul d have been different,” *** Qur confidence in the outcone
of this case has not been undermned. ... Accordingly, this clamis
wthout nerit.

Indeed, it is likely that if Jones put into evidence an expert who
inplicates sociopathy and who tried to explain it to the jury in terns of

"potentiat[ing] the crimnality,” see Kinbrough v. Sate, 886 So.2d 965, 980

(Ha 2004)("nental heal th i ssues whi ch coul d have been presented as mitigation
but asserted that Berland woul d have found themdifficult to present"), and if
he had put on those |aypersons who testified at the evidentiary hearing, he
woul d have risked the two juror votes that M. Gummings was able to garner for

a life reconmendati on.

ISSLE |1
WETHR TR AL GART BRRED | N CBW NG THE "I MPROPER SHAKLING AND THE
"| MPROPER PROBEQUTCRI AL ARGMENT' AAIMB. ( RESTATED) M

A Shackl es.
The trial court (PQ6 1032) relied upon Johnson v. Vdinwight, 463 So. 2d

207 (Ha 1985), to rule that this claim is procedurally barred, and,

accordingly, the Sate asserts it here:

1 For the two-pronged standards for neasuring an |AC claim see Issue I1.
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It is a natter cognizable only by neans of specific objection at trial
and presentation on appeal and we wll not allow this habeas corpus
proceedi ng to becone a direct vehicle for bel ated appel | ate review

However, the Sate nust acknow edge Hendrix v. State, 908 So.2d 412, 425

(Ha 2005), citing Sns v. Sate, 602 So.2d 1253, 1256 (H a. 1992) (addressi ng

on the nerits whether counsel was ineffective for failing to object to

restraints used during trial); Mrquard v. Sate, 80 So.2d 417, 431 (Ha

2002) (same), which stated: "To the extent that Hendrix clains his counsel was
ineffective for failing to object [to shackling], this Gourt can review such
clains.” Therefore, although Jones' attenpt (PQ3 540, IB 92) to assert
shackling as a standalone claimin this postconviction appeal is procedurally
barred, Hendrix indicates that his clains (PO 13 539, 1B 92) that counsel was
ineffective for failing to protect himfromthe shackling can be addressed on
appeal if otherw se preserved wthin the postconviction proceedi ngs, See Mendyk
v. Sate, 592 So.2d 1076, 1080 (Ha 1992)("insufficient Mndyk's factual
allegations regarding ... (4) the failure of defense counsel to challenge
Mendyk' s bei ng shackl ed during trial").

Jones argues (1B 92) to this Gourt that he was prepared to show shackling
at the evidentiary hearing, but he fails to show where he proffered that
evidence for the record, thereby failing to preserve this issue. As Hnney v.
Sate, 660 So.2d 674, 684 (Ha 1995), explai ned:

The claim is not properly before the ourt because H nney never
proffered the testinony he sought to elicit fromthe wtness and the
substance of that testinony is not apparent from the record. §
90.104(1)(b), Ha Sat. (1991); Lucas v. Sate, 568 So.2d 18, 22
(Ha 1990) (proffer necessary to preserve claim that tria court

inproperly excluded testinony). Wthout a proffer it is inpossible for
the appellate court to determine whether the trial court's ruling was



erroneous and if erroneous what effect the error may have had on the
result. See Ketrowv. Sate, 414 So.2d 298 (Ha 2d DCA 1982).

Therefore, there is nothing cognizable on appeal to ascertain whether Jones
would have been able to establish the surrounding circunstances for the
purported shackling, including, for exanple, whether anything obstructed the

juy's view See, eg., Sewart v. Sate, 549 So.2d 171, 174 (Ha

1989) ("Sewart had renai ned stationary during the trial, thus giving the jury
no opportunity to see himwal k in shackles, and that the shackles were barely

visible under the table"); Hendrix v. Sate, 908 So.2d 412, 425 (Ha

2005) ("wtnesses testified that the shackles were not visible to the jury").

In contrast to the absence of any record-evi dence what soever, proffered or
admtted, to support this claim the trial court stated in open court that
Jones was "never shackled during the jury selection or trial ...he was never
shackled in front of the jury." (PJ14 423; see also PO6 1032). There are
analogous areas in which the trial judge may directly observe events or

situations and take action accordingly. For exanple, in Dorsey v. Sate 868

So.2d 1192, 1194 (Ha. 2003), the prosecutor tendered as a race-neutral reason
for a perenptory strike of a potential juror, "To ne, she appeared
disinterested. She did not-wasn't listening to anything." Dorsey explained the
direct-observation role of the trial judge:

The principle that energes from ...[the caselaw], in tandem is that the
proponent of a strike based on nonverbal behavior nay satisfy its burden
of production of a race-neutral reason during the second step of the
process described in Ml bourne only if the behavior is observed by the

trial court or otherwse has record support. Qe this burden of
production is satisfied, the proponent is entitled to the presunption
that the reason i s genui ne.

868 So.2d at 1199. Anal ogously here, the trial judge announced on the record
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what he observed in the courtroom Hs observation shoul d be binding on appeal
unless a party contests the observation wth some sort of "record support,"
such as at least a proffer. See also HaRGimP 3.830 (provides for
"crimnal contenpt” where "the court saw or heard the conduct constituting the
contenpt conmtted in the actual presence of the court"). Here, Jones had an
opportunity for the two days of the evidentiary hearing in which to state on
the record that he desired to proffer evidence of shackling, but he did not.
Therefore, it is "inpossible for the appellate court to deternmine whether the
trial court's ruling was erroneous and if erroneous what effect the error nay
have had on the result,” Hnney. This and any related cla mis unpreserved.
Further, defense counsel cannot be deficient for failing to know of, and be
gui ded by, any case decided after the 1992 trial. Therefore, for exanple, trial
def ense counsel was not ineffective due to any alleged (1B 94) application of

Deck v. Mssouri, 544 US 622, 125 S Q. 2007 (2005). See Sate v. Lews, 838

So. 2d 1102, 1122 (Ha 2002) ("appellate counsel is not considered ineffective

for failing to anticipate a change in law'), citing Nelns v. Sate, 596 S. 2d

441, 442 (Ha 1992) ("Defense counsel cannot be held ineffective for failing

to anticipate the change in the law"). See also Lockhart v. Fetwell, 506 US

364, 113 S Q. 838 841 (1993)(Srickland s prohibition against eval uating
trial defense counsel's perfornance against hindsight is a protection for

counsel ).

B. Prosecutor's argunents.
h direct appeal defendant did not raise any clamin regard to the

prosecutor’s closing argunent. See Jones, 648 So.2d at 673 n.4. These clains
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attenpt to avoid his procedural default by transforming it into those of
ineffective assistance of counsel; accordingly, he is not entitled to relief.

See Bown v. Sate, 755 So. 2d 616, 621 n.7 (Ha 2000) (clains of ineffective

assistance nay not be raised as a substitute for failing to rai se underlying

claimon direct appeal ); cf. Sate v. Hechmann, 777 So. 2d 342, 353 n.14 (Ha.

2000) (postconviction notion is not a second appeal ).

Bven if defendant’s subclains of ineffective assistance of counsel in
relation to the failure to object to specific argunents by the prosecutor are
revienable in a Rule 3.850/3.851 proceeding, defendant was not entitled to
relief, as the trial judge found. (See POM 1032-33)

As a general principle, whether to object to closing argunent is generally

a natter of trial strategy. See Zakrzewski v. Sate, 866 So.2d 688, 693 (H a.

2003) ("decision not to object to inproper conments is fraught wth danger,” but
"a decision not to object to an otherw se obj ecti onabl e cooment nay be nade for

strategic reasons") citing Chandler v. Sate, 848 So.2d 1031, 1045 (Ha. 2003),

Ferguson v. Sate, 593 So.2d 508, 511 (Ha 1992) ("The decision not to object

is atactical one"), MGQae v. Sate, 510 So.2d 874, 878 (Ha. 1987)("Wet her

to object to an i nproper corment can be a natter of trial strategy upon which a
reasonabl e discretion is allowed to counsel ).

Here, defense counsel testified concerning his general strategy: "...[My
theory, or ny strategy of objections, | don't object during a tria to
everything that is objectionable. Because it disrupts naybe the jury. They nay
get a different feeling towards ne." (PQ 12 57-58) Here, given the nature of

the prosecutor's comments and given evidence amassed agai nst Jones, as, for
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exanpl e, excerpted in the bullets at the end of Issue | supra the objections
about which Jones conplains on appeal pale, insufficient to constitute any
Srickland deficiency or prejudice.

Moreover, the argunents by the prosecutor were not inproper and thus
defendant cannot establish Srickland' s requisite deficiency or prej udice.
"' The proper exercise of closing argunent is to review the evidence and to

expl i cate those inferences which nay reasonably be drawn fromthe evidence.'"

Minn v. Sate, 603 So. 2d 1141 (Ha 1992), quoting Bertolotti v. Sate, 476

So. 2d 130, 134 (Ha. 1985)).

Defendant first argues (1B 94-95) that the prosecutor inproperly commented
upon his fifth anendnent right not to testify, citing page 846 of the trial
transcript. Gntrary to defendant’s characterization of the argunent, viewed in
the context in which it arose, the prosecutor was addressing the fact that
while there was no eyewtness to the actual killing of the victimand there was
overwhel mng circunstantial evidence. (See TI/V 844-48). Indeed, inmed ately
prior to the statenent this claim targets, the prosecutor pointed out that
"only through pi ecing together the evi dence do we know what happened ...." (TT/V
846) And, the prosecutor also properly argued, based upon the evidence, the
lies that Jones told to Deputy Wod: "...after the body is discovered, he said,
"I didn't kill that white nan. | got the truck in Fenchtown.'" He then
continued by highlighting Jones' statenents to Pri mand Vétson. (PQV 857)

Further, defense counsel's cl osi ng argunent enphasi zed the State's burden:

Now the Sate has accepted the burden of proof. Uhderstand and you agreed

during voir dire that the Sate has the burden in this case. The Defense
need not cone forward wth anything. You promsed to hold the Sate to
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that burden and I'm holding you to that burden, holding you to that
pr om se.

(TT/V 864) Accordingly, the judge properly instructed the jury on the Sate's
burden of proof beyond a reasonabl e doubt (See TT/V 923-25) and the Defendant's
exercise of his "fundanental right ...not to be a wtness in this case. You nust
not view this as an admssion of guilt or be influenced in any way by his
decision. No juror should ever be concerned that the Defendant did or did not
take the wtness stand to give testinony in the case.” (l1d. 926-27) Therefore,
these remnders hammered the proper burden upon the Sate, put the prosecutor's
renarks in a proper context, elimnated any danger to Jones' rights, and
rendered it reasonabl e for defense counsel not to object.

Accordingly, even if the argunent was inproper, Jones cannot establish
Srickland prejudice in light of the totality of the evidence, the totality of
the argunents and jury instructions, and these two |ines anong two prosecution
cl osings consisting of about 41 pages and 9 pages of transcript (TI/V 841-62,
905-13). Jones has failed to establish that there is a reasonabl e probability
of adfferent result.

Qoncerning the claim (IB 95) attacking prosecutor’s rebuttal closing
argunent (TT/V 905), the prosecutor nay properly argue that, based upon the
evidence, the defense theory is not credible. Therefore, this comnment |eads
into a discussion that attenpts to focus the jurors upon Jones |ying to Deputy
Vdod. Wien viewed in its entirety (See TT/V 905-913), the prosecutor’s argunent
was not inproper and certainly not at the level of Srickland prejudice.

Fnally, pertaining to the penalty phase, defendant challenges, in part,

the foll ow ng argunent by the prosecutor:

87



This case on its face and on its facts and in light of the evidence
presented here this afternoon deserves and requires on the |aw the death
penalty. Ve as a comnmunity, as a people, revere and treasure |ife and
that’s what nakes it so hard for us to tell soneone else that their life
should be forfeited, even soneone who commts so terrible a crine as
this. And yet to preserve life for others, for the protection of people
we do not even know that’s exactly what the law requires of you, what
the facts and the law nerit, to cone back and tell the Qourt exactly
that.

V¢ have to nake the penalty as terrible as the crine itself. Lifeis
precious and it was no doubt precious to George WIson Young, Jr. Nbne
of us here knows when our tine is going to get cut short by an acci dent
or disease. But to have it stolen fromus for noney, out d boredom
stolen fromus by a deliberate and cruel act, the life of this Defendant
is no doubt precious to him but this terrible crine, when you viewthe
aggravating circunstances, requires the nost terrible penalty. Does this
dimnish us, does this nake us |l ess, does this reduce us or lower us to
the level of someone who goes out and deliberately takes a |ife? No.
Nb, because the difference between nurder and sel f defense, between crine
and punishnent, is all the difference in the world Ve do not do this,
we do not ask you to do this out of vengeance or anger.

(TT/M 986-87, underlined-italics enphasis added to that portion of the cl osing
argunent this claimcontests) It is obvious that the prosecutor was not pushing
"future dangerousness” (IB 95), but rather he was arguing that a “"terrible"
"deliberate[]" and inexcusable (not self-defense) killing, as in this case,
nerits the death penalty. Mewed in its entirety, the argunent was proper. In
any event, it does not reach Srickland prejudice. Gonfidence renains in the
out cone.
GONCLUS ON
Based on the foregoing discussions, the Sate respectfully requests

this Honorable Gourt affirmthe trial court's denial of postconviction relief.
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