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PRELI M NARY STATEMENT

This appeal is fromthe denial of Appellant=s notion for
post -conviction relief by The Honorable WlliamL. Gary, CGrcuit
Judge, First Judicial Crcuit, Leon County, Florida. This
appeal chall enges Appell ant:s convictions and sentences,
including his sentence of death. References in this brief are
as foll ows:

“EHT.” refers to the transcript of proceedings held on
April 15-16, 2004.

“PGR” refers to the post-conviction record on appeal.

“TT.” refers to the trial transcript in this matter

“R” refers to the record on appeal of the direct appeal in
this matter.

Al'l other references will be self-explanatory or otherw se

expl ai ned herein.



REQUEST FOR ORAL ARGUMENT

This Court has not hesitated to allow oral argunent in
other capital cases in a simlar procedural posture. A ful
opportunity to develop the issues through oral argunent woul d be
appropriate in this case, given the seriousness of the clains
i nvol ved and the stakes at issue. Appellant, through counsel,

accordingly urges that the Court permt oral argunent.
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STATEMENT OF THE CASE AND FACTS

PROCEDURAL HI STORY

On June 25, 1991, M. Jones was charged by information with
second- degree nurder, robbery, and grand theft of a notor
vehicle (R 4-5) On July 18, 1991, M. Jones charged by
superceding indictnment with first-degree nurder, robbery, and
grand theft of a notor vehicle. (R 1-2) M. Jones entered a
plea of not guilty. (R 18-20) M. Jones was tried by jury in
May, 1992. The jury was unable to reach a verdict and a
mstrial was declared. M. Jones was tried again in Novenber
1992, and the jury returned verdicts of guilt on all charges.
(R 786-90) The jury recommended death by a vote of 10-2. (PG
R 93) The trial court sentenced M. Jones to death on Novenber
20, 1992. (R 828-36) M. Jones tinely sought direct appeal to
this Court. (PG R 149-50) This Court affirnmed M. Jones’

convi ctions and death sentence. Jones v. State, 648 So. 2d 669

(Fla. 1994). The United States Suprene Court denied certiorari.

Jones v. Florida, 515 U. S. 1147 (1995).

M. Jones filed a post-conviction shell notion on March 21
1997. (PC-R 235-47) M. Jones filed an anended post-
conviction motion on March 19, 2003. (PC-R 468-573). A Huff!
hearing was held in the matter on January 16, 2004. The tri al

court granted an evidentiary hearing as to the ngjority of sub-



clainms in Cainms |-1V of M. Jones’ anended notion. The court
wi t hhel d consideration of AaimXi Il (cunulative error) until
the conclusion of the evidentiary hearing.? An evidentiary
hearing was held in this matter on April 15-16, 2004. (PC-R
85-86). Both M. Jones and the state submtted post-hearing
witten argunent. (PC-R 767-834) On April 11, 2005, M. Jones
filed a supplenental 3.851 notion averring that a witness would
testify that trial witness Kevin Primstated that he testified
falsely at M. Jones trial. (PC-R 888-911) On Septenber 23,
2005, the trial court entered two separate orders denying relief
as to M. Jones’ anended post-conviction notion. (PC-R 926-
1103) One order dealt with clainms summarily denied and the
other dealt with clainms for which an evidentiary hearing was
granted.® M. Jones sought tinely appeal. (PC-R 1104-05) This
appeal foll ows.
1. STATEMENT OF THE EVI DENTI ARY HEARI NG FACTS

Greg Cummings testified that he is an attorney and has

practiced in Tall ahassee since 1985. (EHT. 4) Cumm ngs worked

1HUff v. State, 622 So.2d 982 (Fl a. 1993)

2There was no witten order as to the scope of the

evi denti ary heari ng.

3The orders did not address or acknow edge M. Jones’

suppl enental 3.851 notion filed April 11, 2005. M. Jones
requested, after this natter was appealed, for this Court to
relinquish jurisdiction so that the trial court could hear

t he suppl enental motion. This Court, in an order dated
Novenber 2, 2006, by a vote of 5-2, denied M. Jones’ request
to relinquish. Thus, the supplenental notion is stil

2




for the Public Defender’s office handling felony cases, but no
capital cases. (ld.) Cunm ngs handl ed no nurder cases while at
the Public Defender. (EHT. 5) Cunm ngs eventually went into
private practice. (1d.) Cumm ngs began representati on of M.
Jones in 1991 and this was his first nurder case and first
penalty phase. (EHT. 5-6) Cummi ngs was appointed to the case
because of a Public Defender representation conflict between M.
Jones and witness Kevin Prim (EHT. 7) Cunmi ngs becane aware
that Primhad been released fromjail in close proximty to
giving a statenment against M. Jones. (EHT. 8) Cunm ngs was
“certainly” interested in the circunstances of Prinis rel ease,
or “ROR’". (ld.) Cummings identified a docunent, Defense
Exhibit 3, that is a copy of a supplenental police report,

aut hored by | ead detective M ke Wod of the Leon County
Sheriff's Ofice, fromCunmngs’ file. (EHT. 9) Cunm ngs noted
that the date Septenber 12 is circled and above the word
“released” is the word “how?”, witten in Cunm ngs handwiting.
(EHT. 9-10) Cummings stated that he never saw the Public

Def ender’s internal conflict nmenorandum regarding their

w thdrawal fromthe M. Jones’ case. (EHT. 11) Cumm ngs would
have wanted to know about any prom ses nade to Primin exchange
for his testinony. (ld.) Cunm ngs would have used any evi dence

of a deal “whole heartedly and with nuch force.” (EHT. 12)

pending in circuit court and §s not a subject of this appeal.



Cumm ngs recalled that as trial approached, he was aware of
some ongoing crimnality by Prim (EHT. 14) Cunmngs testified
that any new or ongoing crimnality by a state w tness
“certainly benefits the defense in any cross-exam nation.”

(Id.) Cumm ngs agreed that the trial record questions of Prim
woul d refl ect what he knew about Prims ongoing crimnal
behavior. (EHT. 15) Cumm ngs agreed that exclusive of snitch
testinmony, the case was largely circunstantial. (EHT. 16)

Cumm ngs identified a police report dated July 11, 1992, and
signed by M ke Wwod. (EHT. 18) The report relates to Kevin
Prim (EHT. 19) Cummings identified a police report dated
Novenber 19, 1992, regarding Kevin Prim (EHT. 21) The report
references two separate thefts by Prim one on Cctober 24, 1992,
and one on Novenber 11, 1992. (1d.) The |ower court took
judicial notice that the jury was sworn in on Novenber 10, 1992,
at 9:25 a.m and the trial began at that tinme. (I1d.) Cumm ngs
was not aware, at the tinme of trial, of Prims involvenent in
the criminal activity reflected in the report of Novenber 19'"
(EHT. 22) Cunmm ngs woul d have certainly been interested in this
information or, in his words, he would “have had a field day
with that information.” (l1d.) Cummngs identified a petit
theft arrest report with a date of Novenber 19, 1992. (EHT. 23)

Kevin Primis the arrestee in the report. (EHT. 24) Cunmm ngs



was not aware of this report or arrest and stated that he
“certainly” would have wanted the information. (EHT. 25)

Cumm ngs identified a supplenental arrest report related to a
drug paraphernalia arrest of Kevin Prim (l1d.) Primwas found
i n possession of a crack pipe. (EHT. 26) Cunmm ngs was not
aware of this arrest. (I1d.) Cumm ngs would have wanted to know
that Primwas a drug addict and woul d have asked hi m about this.
(EHT. 29)

Cumm ngs identified notes that stated, in part, “wtness
saw victimdriving earlier in the evening obviously DU .” (EHT
30) These notes were under the nane Don Ross, a Florida H ghway
Patrol man. (EHT. 31) Cunmings said this indicates to himthat
Ross “saw the victimin this matter driving earlier in the
eveni ng obviously DU and didn’'t do anything about it.” (1d.)
Cumm ngs was not aware of this information at the tine of trial.
(Id.) Cummi ngs recalled that part of the state’s theory was
that the victimwould not have et M. Jones drive his vehicle.
(EHT. 33) Cummi ngs woul d have wanted the information in this
note. (1d.)

Cumm ngs identified an incident report dated February 27-
28, 1991 regarding a burglary of the victins home. (EHT. 34)
Cumm ngs identified an incident report dated May 5, 1991

regarding an incident at “Jessie’s Florist.” (EHT. 35)



Cummi ngs did not receive the information contained in this
report at the tinme of trial. (1d.) Cunmngs stated that he
woul d have been interested in the reports and woul d have used
themto M. Jones’ benefit if he could. (EHT. 36-37)

Cumm ngs testified that M. Jones did nothing to inpede
Cumm ngs’ penalty phase investigation. (EHT. 38) M. Jones
never asked Cunmings not to investigate or present mtigation.
(1d.) WM. Jones never asked Cunmings not talk to certain
w tnesses, including famly and friends. (EHT. 39) Cunmm ngs
did not recall if he asked his investigators to investigate
mtigation. (ld.) Cunmngs testified that there was a plea
offer for alife sentence in this case. (1d.) The offer was
made nore than once, Cunm ngs thought before both trials, but
definitely before the second trial. (1d.) Cunmings testified
that he believed a penalty phase was a |ikely occurrence in this
case. (EHT. 40) Cumm ngs never hired a nmental health expert in
this case, never filed a notion requesting appointnment of a
mental health expert, and never sought to have M. Jones
exam ned for conpetency, sanity, or statutory mtigation (EHT.
41) Cummings testified that there is a nmenorandumin his file
witten by Nancy Showalter. (1d.) Cummings identified the
docunment. (EHT. 41-42) Cunm ngs had the docunent. (EHT. 42)

Cummi ngs did not recall meking contact with Berland (1d.)



Cumm ngs agreed that there is nothing in his file to suggest
that he talked to Dr. Berland or any other nental health expert.
(EHT. 43) Cunm ngs did not “recall speaking wth anybody about
t hat docunent (the Showal ter nenorandum).” (I1d.) Wen asked
whet her he spoke with anybody about the presentation of nental
health evidence in M. Jones’ case, Cumm ngs stated, “Well, I'm
going to tell you | don’t have any specific recollection. W
file does not recall it.” (l1d.) Cunmngs bill for services
does not reflect any conversation with a nental health expert.
(Id.) Cunm ngs did not recall ever speaking with M. Jones’
public defenders. (EHT. 45) Cunmm ngs identified a “graph” from
his file that was with sone records of the Departnent of
Corrections. (I1d.) Cummi ngs testified, exam ning the graph
that was in his file, that “I can’t tell you specifically
remenbering, but at sone point in tinme | probably nmade a

consci ous decision not to use a nental health expert based upon
what that graph, the results of the testing show” (EHT. 46)
Cumm ngs agreed that his file and bill in this case do not
reflect that he ever spoke with a nmental health expert. (1d.)
Cumm ngs testified that he cannot be certain he spoke with an
expert. (EHT. 47) Cunmings stated that M. Jones woul d not
have refused evaluation by a nental health expert. (1d.)

Cummi ngs testified that if he had evidence of nmental illness and



brai n damage to support statutory nmental health mtigation, he
woul d have wanted to present it. (l1d.)

Cumm ngs testified that M. Jones’ intoxication at the tine
of the crinme was sonething he wanted to establish. (EHT. 48)
Cumm ngs identified a hospital toxicology report that stated M.
Jones’ bl ood-al cohol level at .263 with traces of cocaine.
(EHT. 49) Cumm ngs was aware of this report as well as the fact
that M. Jones had drug use issues, specifically cocaine. (EHT.
49-50)

Cummi ngs testified that in preparation for penalty phase,
he spent “a nmorning” with M. Jones’ famly. (EHT. 51)
Cumm ngs stated that he thought that would be enough. (EHT. 52)
Cumm ngs stated that M. Jones’ sister “always was” going to be
the only person to testify. (1d.) Cummngs did not talk to any
teachers or get school records. (1d.) Cumm ngs did not recal
why M. Jones’ nother was not called to testify. (EHT. 53)
Further testifying as to why only M. Jones’ sister testified,
Cumm ngs stated, “The trial had ended and the judge gave us — he
said, we’'ll start the penalty phase in about an hour. And that
sort of threwne. And | don’'t know who was in a very good
enotional state to testify at that tinme.” (1d.) Cummings did
not recall if he ever spoke with M. Jones’ father. (1d.)

Cummi ngs stated that he was aware that M. Jones had nultiple



si blings and woul d have wanted themto testify if they could
provide information additional to that of Betty Jones Stewart.
(EHT. 54) Cummings testified that he woul d want soneone such as
a teacher or coach to testify and does not know why “it didn't
get done” in this case. (EHT. 54-55) Cunm ngs did not recal
talking to Kay Underwood, a former girlfriend of M. Jones, and
did not recall her name. (EHT. 55) Cummings testified that he
does not recall being aware that M. Jones had a ten year old
daughter at the tinme of the trial. (1d.) Cummngs thinks he
may have read this recently and “it was |ike news to ne maybe, |
don’t know.” (1d.) Cunmi ngs testified that he believes he
coul d have done nore to devel op the penalty phase of M. Jones’
case, both as a matter of hindsight and because “1I think there
probably coul d have been sonme nore done at that point in tine
too.” (EHT. 60)

Cummings testified that he “wasn’t the nost experienced
felony | awer” when he was with the public defender, but he had
handl ed several hundred cases. (EHT. 63-64) Cunm ngs stated
that the fact that this was his first death penalty case nade
hi m nervous. (EHT. 65-66) Cumm ngs had conversations with M.
Jones about the case. (EHT. 67) Cumm ngs stated, when asked by
the prosecutor if he was concerned about M. Jones’ being

violent, “l never had those concerns with M. Jones. He was



al ways very polite and respectful, and | hope | was the sane to
him” (EHT. 69)

Cumm ngs testified that he recalled the nmenorandumwitten
by Nancy Showal ter about Dr. Berland’ s evaluation. (1d.) The
menorandum referred to “aggressive behavior” by M. Jones, but
Cunmi ngs never saw any evidence of this. (EHT. 70) Cunmm ngs
testified that his neetings wwth M. Jones did not raise any
mental health concerns. (EHT. 71) The nenorandum states that
Dr. Berl and recomended agai nst having a brain scan done. (EHT
73) Cunmings testified that he received DOC records and nent al
health reports. (EHT. 74) There were areas of the records that
he “starred.” (l1d.) Cumm ngs stated that the graph of Dr.
Berland’s MWl results was found with the DOC records.® Cummi ngs
stated that he highlighted a portion of a report by a DOC
psychiatri st which stated that “progress is guarded with respect
to his anti-social behavior.” (EHT. 76) Cunmi ngs stated that
he hi ghlighted sone areas “that were bad.” (EHT. 77) The

report stated that there were no hall ucinations or del usions

4The records which M. Cumm ngs reviewed were a copy of his
original file. The copy was provided to the 2" Gircuit State
Attorney’s Ofice by undersigned counsel at their request.
Cummings’ original file, prior to being in the possession of
under si gned counsel, was in the possession of Capital
Col | ateral Representative and Capital Collateral Regional
Counsel -North. Prior to being in the possession of CCR/ CCRC-
N, the file was in the possession of attorney Janes Lohman.
Prior to Lohman, the file was in possession of CCR during an
earlier assignnment to M. Jones’ case.

10



noted. (EHT. 78) Cummings identified another DOC report which
noted psychiatric disabilities and anti-social personality
di sorder. (EHT. 79) Cunm ngs stated that the reports woul d
have been a concern in presenting a nental health defense.
(rd.) Cumm ngs added that he does not know that a specific
deci sion was nmade to forego nental health testinony because of
the records. (EHT. 80) Cumm ngs specul ated that that may have
been the case. (I1d.) Cumm ngs speculated as to sone
experi enced attorneys he may have tal ked to. (EHT. 81-83)
Cummi ngs identified a 1977 DOC psychiatric report in which M.
Jones al |l egedly deni ed hallucinations. (EHT. 83) Cunmm ngs
stated that he “assunmes” he was thinking that, based on this,
M. Jones did not have sufficient “nental issues.” (EHT. 84)
Cunmings testified that M. Jones al ways denied commtting
the crinme. (EHT. 85) Cunmmngs stated that although mtigation
“experts” were not in conmon use at the tine of M. Jones’
trial, nmental health mtigation was “pretty-well established.”
(EHT. 86-87) Cummings stated that he woul d not have known how
to interpret the MWI results fromDr. Berland s eval uation
(EHT. 88-89) Cumm ngs acknow edged that he is only specul ating
as to why he did not further investigate the nental health issue
presented by Dr. Berland' s evaluation. (EHT. 90)

Cummi ngs testified that he focused on M. Jones’ chil dhood

11



in presenting mtigation. (EHT. 91) Cunm ngs stated that he
used only M. Jones’ sister Betty because she was nore
articulate, stable, and credible. (EHT. 91) Cumm ngs testified
that al though Betty testified to M. Jones’ father’s abandonnent
at trial, “in the famly setting where | was, | think, all the
menbers added to what took place the day M. Jones’ father
dropped himoff and left himand never cane back.” (1d.)

Cumm ngs did not have a recollection whether any other famly
menber could have contributed to the penalty phase presentation.
(EHT. 94)

Cunm ngs testified that assunes the Public Defender gave
hi m everything they had on M. Jones’ case w thin ethical
bounds. (EHT. 98) Cumm ngs did not recall Ines Suber being
call ed or subpoenaed as a witness in M. Jones’ case. (EHT. 98-
99) Cummi ngs had no reason to believe the prosecution was
hi di ng any evidence fromhim (EHT. 99)

Cunm ngs agreed that the Public Defender’s O fice would not
be under an obligation to himto divulge privileged information,
even though it may be excul patory. (EHT. 104) Cunmm ngs did not
make a strategy decision not to present coaches, teachers, or
like witnesses. (EHT. 105) Cunm ngs agreed that if he had
testinony reflecting significant nental illness and brain

damage, it woul d have been better to put the evidence on because
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when “you get the right person to explain it, it’s hard to
overcone.” (EHT. 108) Cunm ngs agreed that the DOC records did
not contain any witten notes, only stars and highlights. (EHT
109) Cunm ngs agreed that although he personally did not detect
mental illness in M. Jones, Showalter’s neno of Dr. Berland's
evaluation certainly reflects it. (EHT. 110) Cumm ngs agreed
that Dr. Berland would be a better person to nmake a judgnent as
to the existence of nental illness, “by far.” (Id.) Cumm ngs
added that if he got this case today, the first issue he would
try to deal with is whether nental illness is at play. (1d.)
Cumm ngs stated that he had no capital experience at the tinme of
the trial and does not renenber the conflict |ist requiring any
for handling a capital case. (EHT. 111) Cunm ngs stated that
his investigator was not obtained to investigate mtigation.
(EHT. 112)

Dr. Joseph Accurso has been a practicing chiropractor for
35 years at his practice in South Mam . (EHT. 118) Dr.
Accurso coached youth football in Mam from 1960-65 and 1968-76
at the Sout hwest Boys’ Club. (EHT. 119) As a coach, Dr.
Accurso becane acquainted with M. Jones when Harry was
approximately thirteen years old. (ld.) Accurso testified that
M. Jones had a “rough hone-life.” (EHT. 119-20) Dr. Accurso

testified that Harry was a “bright-eyed” boy who was an
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“absol ute, fabul ous football player.” (EHT. 120) Accurso
stated that although Harry was an excellent player, he stood up
for and had a “soft spot in his heart” for the kids who were not
as good and were picked on. (1d.) Accurso added that “.
that inpressed ne. It inpressed all the coaches. He was a real
| eader and a real good kid.” (1d.) Accurso stated that Harry
was respectful to himas the football coach. (1d.) Harry
“al ways showed up at practice and he worked hard.” (EHT. 121)
Harry was a bright kid and “the | eader on the team”™ (I1d.)
Harry was respectful of other players and was never in fights.
(ld.) Dr. Accurso stated that eventually Harry began to hang
out with another troubled kid and nay have began using
marijuana. (EHT. 121-22) Dr. Accurso stated that Harry was one
of the kids that he “loved to have babysit for ny kids.” Dr.
Accurso testified that when he heard about M. Jones’ nurder
conviction, it was a surprise to him (EHT. 122) Dr. Accurso
added that Harry “was a real special kid when he was 13.”7 (I1d.)
Nancy Daniels testified that she is the Public Defender for
the Second Judicial Crcuit and has been since 1990. (EHT. 125)
Daniels recalled her office representing M. Jones. (EHT. 126)
Dani el s had a specific recollection of a conflict that arose in
the representation of M. Jones. (ld.) The conflict involved

anot her public defender client named Kevin Prim (1d.) Daniels
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identified and recogni zed the conflict meno witten to her by
Gene Taylor regarding M. Jones’ case. (EHT. 127) The neno
reflects M. Taylor’s basis for the conflict. (1d.) The neno
reflects that I nes Suber received sone information regarding a
rel ease on recogni zance for Kevin Prim (EHT. 128) Daniels
stated that Gene Tayl or “absolutely” would be accurate in his
communi cations to her. (EHT. 130) Daniels trusts Suber. (I1d.)
Daniels office ultimately certified a conflict. (EHT. 131)
Dani el s was aware of the basis for the ROR notion filed by
Suber. (EHT. 134)

Sam M ddl eton testified that he is sixty-four-years ol d,
lives in South Mam and has since 1950. (EHT. 137) M ddl eton
testified that he knows Harry Jones and is married to M. Jones’
cousin. (ld.) Mddleton was approxi mately twenty-five and M.
Jones three-years old when they first net. (l1d.) Both
M ddl eton and M. Jones are originally from South Carolina.
(EHT. 138) Harry was a good child who treated Mddleton with
“great respect.” (EHT. 139) Harry was well-mannered towards
M ddl eton and treated Mddleton as an authority figure. (1d.)
After M. Jones’ nother was sent to prison, M. Jones and his
siblings “m ssed the nother and they had to fend on their own.”
(EHT. 140) Mddleton | ast saw M. Jones before he noved to

Tal | ahassee. (1d.) Mddleton eventually becane aware that M.

15



Jones had sone |egal troubles as a young adult. (EHT. 142)
M ddl et on never saw M. Jones drunk or using drugs. (EHT. 143)
M ddl eton stated that M. Jones hung out with “regul ar boys in
the community.” (1d.) Mddleton never saw M. Jones with a
firearmand he believes M. Jones had a job. (1d.)

| nes Suber is an Assistant Public Defender and has been
since 1987. (EHT. 145) Suber previously worked for the
Attorney General. (EHT. 146) In 1991, Suber was a felony
lawer with the public defender and represented Kevin Prim
(Id.) The assistant state attorney assigned to the Prim case
was Brad Thomas, not Neill Wade. (EHT. 147) Prim discussed
with Suber the fact that he had given a statement against M.
Jones and stated his expectations as a result of the statenent.
(EHT. 147-48) Suber testified that when Primcontacted her, he
was advi sing her about what to do. (EHT. 150) Primtold Suber
that he had made statenents to certain individuals, including
M ke Wod. (Id.) Primwas expecting to be rel eased based on
his statenent and he wanted Suber to conmmunicate that to the
proper authorities, including the State Attorney. (EHT. 151)
Pri m had been promsed an ROR  (l1d.) Suber confirned that the
stat enent had been nmade by contacting M ke Wod and then secured
Primis release. (1d.) Subere’s ROR notion indicates that Suber

contacted Neill Wade about a possible ROR for Primand that \Wade
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had no objection to Prims release. (EHT. 152) Suber
identified the conflict meno witten by Gene Tayl or and stated
that Taylor’s recitation is in fact what she told him (EHT
152-53) Suber stated that “[e]verything is accurate.” (EHT.
153) Suber testified that when she discovered the potenti al
conflict with Primand M. Jones, she contacted Taylor as a
matter of office policy. (1d.) Suber testified that prior to
Primproviding a statenent against M. Jones, she did nothing to
secure his release. (EHT. 154) It was only after her
conversation with Primabout the alleged statenent that she
noved for Prims release. (EHT. 155) Suber’s notion for Prims
rel ease, was “absolutely not” related to any all eged physi cal
altercation between Primand M. Jones. (ld.) Suber stated
that she was “never” aware of a physical altercation. (1d.)
When asked about the basis for the ROR notion, Suber testified:

The notion that | nmade was based on what M.

Primhad said the State had prom sed him

And | asked for an ROR, | got himthe ROR

It was not based on any fights. | was not

asking for himto be transferred to another

pri son because he — or another jail to be

hel d, because of altercations with soneone.

| was asking for an ROR and that’s what |

got.
(1d.) Wen asked whether it nade sense to her as an experienced

public defender that sonmeone woul d be rel eased because of a

fight with another innmate, Suber stated, “It has never happened.
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.” (EHT. 155-56) Suber stated that she woul d not have
unilaterally contacted G eg Cummi ngs about Prinms statenent to
her. (EHT. 156) Suber stated that she was contacted by post-
conviction counsel for M. Jones about this issue; she did not
initiate contact. (l1d.) Suber testified that the bottomline
is that Primtold her that he expected to be rel eased based on
his statenent against M. Jones. (1d.)

Suber testified that she did not believe what Primtold her
about his expectations in being rel eased was confidenti al.
(Id.) Primexpected her to communicate this to the proper
authorities. (ld.) Suber testified that she woul d not have
contacted M. Cummings. (l1d.) Primdid not intend to keep the
comuni cation in question confidential. (EHT. 160)

Bertha M ddl eton testified that she Iives in South M am
and has for forty-four years. (EHT. 162) M. Jones is Bertha's
first cousin. (EHT. 163) Both Bertha's and M. Jones’ famly
lived in South Carolina prior to noving to Mam . (l1d.) The
famlies lived in a three bedroom wooden farmhouse with eight
children and two adults. (EHT. 163-64) The culture in Mam
was “totally different” fromwhat they experienced in South
Carolina. (ld.) Mam was nore racially segregated than the
country where they lived in South Carolina. (ld.) Bertha

recalled M. Jones’ father being sent to jail. (Id.) M. Jones
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told Bertha that he wanted to be like his father. (EHT. 165)
After Harry's father went to prison, things were difficult for
Harry’'s nother. (EHT. 166) Life was doing field work, picking
cotton and beans, and raising five kids at the sane tine. (I1d.)
M. Jones was affected when his nother was sent to prison.

(EHT. 166-67) M. Jones’ trouble with the |law started after his
not her was sent to prison. (EHT. 167) Harry was a quiet,
respectful child and never treated Bertha badly. (1d.) After
M. Jones’ nother went to prison, he had no parental gui dance,
there were “just five children taking care of thensel ves.”

(1d.) Harry's nother, Sarah, |oved himand was “very
protective.” (l1d.) Bertha recalled the children helping their
nother with the field work in South Carolina. (EHT. 170) The
children were very enotional when their nother was sent to
prison. (ld.) After Harry s nother was sent to prison, child
services did not check on the kids. (1d.) Harry and his
siblings were all under the age of eighteen when their nother
was sent to prison. (EHT. 173)

Kay Underwood |lives in Mam and has for thirty years.
(EHT. 174-75) Underwood knows M. Jones. (EHT. 175) Underwood
and M. Jones dated when they were younger; Underwood was in her
|ate teens and Harry in his early twenties. (ld.) Underwood

went to Florida A & MUniversity in 1984, (EHT. 176) Harry was
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i mpri soned sonetine after that and got hinself transferred to a
wor k canp near Tallahassee to be with her. (1d.) M. Jones
visited Underwood and they discussed plans to get nmarri ed.

(Id.) Underwood testified that M. Jones intended on follow ng
through with those plans. (1d.) 1In 1986, Underwood had to

| eave school and return honme to Mam . (EHT. 177) As a result,
her relationship with M. Jones ended. (l1d.) M. Jones was a
caring person towards Underwood. (I1d.) Underwood stated that
M. Jones told her that his probl ens began when his nother was
sent to prison. (1d.) Harry loved his nother very much and she
loved him (Id.) M. Jones is very know edgeabl e about the

bi bl e and even consi dered becom ng a mnister. (EHT. 177-78)
Underwood is still friends with Harry and has been for twenty-
plus years. (EHT. 178) M. Jones has been a good and kind
friend. (1d.) Harry has a daughter naned Tasheba that is
approxi mately twenty-one years old and who he expresses interest
in. (ld.)

Underwood’ s nother did not |ike her relationship with M.
Jones initially because he was ol der than her. (EHT. 181) M.
Jones was unenpl oyed when the two were dating. (l1d.) M. Jones
was eventually incarcerated. (EHT. 182) Underwood | ater
| earned that robbery was involved. (EHT. 183) Underwood does

not know details of the robberies. (1d.) Underwood does not
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recall M. Jones having a problemw th al cohol or using cocaine.
(1d.) Underwood remenbers M. Jones using marijuana. (EHT
184) Underwood never saw M. Jones with a gun. (1d.)
Underwood visited M. Jones 2-3 tines per nonth when he was
incarcerated. (ld.) During his stay at the work canp, M.
Jones was enployed at a restaurant. (EHT. 185) Underwood
stated, “Harry was — has always been ny nunber one friend, or
the best friend that | have ever had, so he was the type of
friend that | could always go to and talk to hi mabout the nost
difficult times in ny life, and he woul d be supportive or
positive . . . .” (EHT. 186-87) M. Jones was an intelligent
person. (EHT. 187) Underwood cane froma protected chil dhood
and it does not surprise her that M. Jones woul d not use drugs
or al cohol around her. (EHT. 189) She believes he did this out
of respect. (1d.) Underwood stated that she feels that M.
Jones hel ped her beconme a nore i ndependent person and grow out
of her protected childhood. (EHT. 190)

Nancy Showalter testified that she is an Assistant Public
Def ender in the Second Circuit and has been since 1986. (EHT.
191-92) Showalter and CGene Taylor represented M. Jones in this
case. (EHT. 192) Showalter identified the nenorandum she
drafted regarding Dr. Berland and recalled her dealings with

Berland. (1d.) Showalter and Tayl or discussed the presentation
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of mtigation in the case. (EHT. 194) Showalter had
conversations with M. Jones and he never indicated
unwi | i ngness to present mtigation. (l1d.) Showalter
identified a mtigation information formw th Taylor’s
handwiting, the purpose of which is to devel op background
information on the client. (l1d.) The docunent reflects that
M. Jones has a child nanmed Tasheba that he saw three nonths
prior to the interview. (EHT. 196) Dr. Berland' s eval uation
was arranged by Tayl or and Berl and nmade sone prelimnary
findings. (EHT. 197) Showalter does not recall any further
conversations wth Dr. Berland beyond what is in the nmeno.
(Id.) Showalter stated that in one of the first conversations
she had with M. Jones, she inpressed upon himto talk to no one
about his case, including people at the jail. (EHT. 199) M.
Jones understood this. (ld.) Showalter does not recall
speaking with Greg Cunm ngs about this case. (1d.)

Showal ter tried to be accurate in drafting the menorandum
regardi ng her conversation with Dr. Berland. (ld.) The in-take
interview also indicated a crimnal incarceration history.
(EHT. 202)

Johnny Lanbright testified that he is M. Jones’ brother
and was born in Holly Hll, South Carolina. (EHT. 204)

Lanbright stated that life in South Carolina was hard and that
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people in Florida were different than those in South Carolina.
(EHT. 205) The famly lived on a plantation in South Carolina
where they farnmed the land, but did not omm it. (1d.) The
famly farmed cotton. (1d.) Harry' s father “was not a father”
and physically and verbally abused their nother. (1d.)

Lanbri ght was a junior in high school when his nother went to
prison. (EHT. 206) The whole famly was shocked. (1d.)
Lanbright went in the Arny to attenpt to provide financial
support to his siblings. (l1d.) Lanbright stated that he has
had a life-long struggle with al coholismwhich he attributed to
his desire “to escape” the nmenories of his childhood. (EHT
206-07) Lanbright stated that he and all his siblings were
affected by their difficult childhood. (EHT. 207) Lanbright

| oves his brother and that is why he is testifying for him
(1d.) Lanbright feels that his brother’s Iife should be saved.
(1d.) Lanbright stated, when asked whether Harry’s nother |oved
him “Very nmuch so. That was her baby.” (1d.)

Lanbright and a sister got part-tine jobs after school when
their nother went to prison. (EHT. 209) An aunt al so hel ped
out sone. (ld.) Lanbright stated that the stress that led to
his alcoholismstarted with his nother’s incarceration. (EHT
210) Lanbright has had | egal troubles because of his

al coholism including two DWs. (EHT. 210-11)
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Theresa Valentine is M. Jones’ ol der sister by six years.
(EHT. 212) Theresa's father was a heavy drinker and very
abusive. (EHT. 212-13) The famly noved to M am when Theresa
was young. (ld.) Tommy, her nother’s boyfriend, and her nother
were involved in fights on the weekend. (EHT. 214) There was
violence in the hone and M. Jones was a witness to it. (1d.)
VWhen their nother went to prison, the kids had a rough tine.
(Id.) Theresa was the ol dest and in charge of the others.

(Id.) Wiile there was sone help, others were not able to
provide full time care for the kids. (EHT. 215) There was
little financial assistance and Theresa and Betty had to work
multiple jobs. (1d.) Theresa is a spiritual woman and she
turned to God to help her deal with the trauma of her chil dhood.
(Id.) Theresa feels |like she was affected by her chil dhood.
(EHT. 216) Theresa |l oves her brother and would |ike to see him
live. (l1d.) Harry was special to his nother and she | oved him
(EHT. 217) Theresa’ s brother Johnny tried to hel p out when her
not her was in prison, but he was in the mlitary. (EHT. 217-18)
Theresa did not have problens with alcohol or the law. (EHT
219) Harry was sent to reformschool at one point. (EHT. 220)
Theresa | eft home when she was twenty-one, after her nother was
out of jail. (EHT. 221) The first tinme Harry got into |egal

trouble was after his nother had gone to prison. (EHT. 222)
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Theresa works as a business owner in the health care field.
(1d.)

Di ane Jones lives in Mam and is Harry Jones’ sister.
(EHT. 224) Diane recalled that when he was a child, Harry’'s
not her ni ck-named hi m “Beaver” after the title character in the
tel evision show “Leave it to Beaver.” (ld.) Her father was an
al coholic. (EHT. 225) Wen the famly noved from South
Carolina to Florida, Harry was four or five years old and their
father was still with the famly. (Id.) Their father had |eft
the fam |y once before as well. (Id.) D ane stated that the
kids had conflicted feelings about their father |eaving; they
wer e saddened by the | oss but al so happi er because “there was no
nore fighting” between their nother and father. (EHT. 226)
Harry's father was partial to himand his |eaving affected
Harry. (1d.) Harry' s nother was al so very di straught when
their father left. (1d.) Harry s nother nmet another nan named
Tomrmy who drank heavily. (EHT. 226-27) Tommy and the
chil dren’s not her woul d engage i n physical fights when they were
drinking. (EHT. 227) \When the children’s nother was sent to
prison for killing Tomy, it had a dramatic affect on Harry.
(1d.) Harry would visit his nother in prison and it had an
obvi ous affect on Harry. (EHT. 228) “[E]Jverytinme we would go

there he would — you know, you could see the action in his face,
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and the noods, the npod swing he would be in, you could tel

that basically everybody was affected, because we didn't want to
| eave her there.” (1d.) The children were teased and taunted,
on mul tiple occasions, about their nother being in prison.

(EHT. 229) Diane was an unwed not her at sixteen-years old and
was once charged with food-stanp fraud. (ld.) Diane recalls

t hat her nother becane violent and fought with her boyfriend
when she drank al cohol. (EHT. 230) Harry was a snmart student,
but his nother’s incarceration affected his academ c
performance. (l1d.) Diane stated that Harry did not nake it

t hrough junior high, but later got his GED while incarcerated.
(EHT. 231) Harry has a daughter who is now 21 years old. (1d.)
When she was a child, Harry had a relationship with her and
woul d take care of her at tinmes. (1d.) Harry s daughter has
visited himon death row (EHT. 232) Geg Cunmings did not ask
D ane about testifying. (1d.) Diane |oves her brother and
believes his life is worth saving. (EHT. 233) Wen Cumm ngs
came to Mam, he talked to Diane, Betty, and their nother.
(1d.) They tal ked about her nother’s past, but she does not
recall themtal king about Harry. (ld.) They tal ked about her
not her’s fighting and violence with both their father and Tomy.
(EHT. 233-34) D ane did not recall discussing the inpact on

Harry of his nother being sent to prison. (EHT. 234-35) There
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was no di scussion about Harry’'s legal troubles. (EHT. 235)
Cumm ngs stayed approximately thirty mnutes. (1d.)

Betty Stewart is M. Jones’ older sister by four years and
testified at M. Jones’ trial. (EHT. 243) M. Jones was born
in Holly HIl, South Carolina where the famly lived. (EHT.
243-44) Betty recalled that Harry was born in her grandparents’
house and that her nother was on the floor and bl eedi ng
severely. (EHT. 244) Their father was Harry Emanuel Jones and
their nother was Sarah Jones. (ld.) Betty stated that fromthe
time she could renenber the relationship of her parents was
“very violent” and her father beat her nother repeatedly in
front of the children. (EHT. 244-45) Both Betty and Harry
w tnessed the beatings. (EHT. 245) Theier father was an
al coholic. (ld.) Wen he would beat their nother, Betty and
Harry would try to stop himand Harry woul d hang on to his
nother. (l1d.) The police would conme to the house. (EHT. 246)
Harry's father was in and out of prison. (ld.) The famly
share-cropped on the farmof a white man. (EHT. 247) The
famly worked in exchange for a place to live. (1d.) The
vi ol ence by their father towards their nother got worse; they
woul d often flee into the streets to escape him (EHT. 248)
The police would cone but they did not do anything. (1d.) The

cultural difference between South Carolina and Manm was
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overwhelming. (l1d.) The other kids teased them because they
were different, especially in the way the spoke with an African
accent called Geeche. (EHT. 249) Utimtely, their father
abandoned the famly and left wth another woman. (1d.) Harry
was very close with his father and went everywhere with him
(1d.) Wen their father left, the famly was “very, very poor.”
(EHT. 250) Their nother was uneducated and had not worked
previously. (1d.) The children did without clothing or food
and “suffered traumatically.” (1d.) M. Jones’ nother
ultimately met a boyfriend who noved in with them (EHT. 251)
He had a job and hel ped provide for the children. (1d.) The
boyfriend, Tomry, would drink and becone violent on the
weekends. (l1d.) Betty described himas a “Baker Act.” (1d.)
Their nother drank too and it “destroyed her.” (1d.) Because
of what happened with their father, M. Jones’ nother began to
fi ght back when Tomry became violent. (EHT. 252) The children
wi tnessed the crying, screaming, and hitting each other with
knives and irons. (1d.) There was bl oodshed and the kids woul d
have to clean up the bl oody ness when Tomry and their nother
were sent to jail. (ld.) Harry was about 10 years old when his
not her went to prison for killing Tonmy. (l1d.) This was “the
nmost horrible tine.” (Id.) The kids were left crying and

scream ng and had no one. (EHT. 253) Child services did not
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intervene. (1d.) The kids had no financial neans until Betty
and her sister got jobs after school. (1d.) Harry was the
youngest and his nother’s incarceration was hardest on him
because he did not understand. (EHT. 254) Harry felt |ike,
after | osing another parent, he did not have anybody. (I1d.)
O her people in the community woul d tease the kids about their
nmot her being in prison and being “crazy.” (1d.) The kids were
al so teased about having to wear the sane clothes to schoo
every day. (EHT. 255) Eventually, partly out of |oneliness and
desperation, Betty becane pregnant as a teenager. (ld.) Betty
did not get married and feels that the pregnancy was a result of
the | oss of her nother and the need for soneone to |ove her.
(1d.) The famly was hopel ess and Harry was deteriorating,
hangi ng out with the wong friends. (EHT. 256) Betty and
Theresa tried to help Harry, but their |ives were spinning out
of control. (Id.) Wen Geg Cumrings came to Mam, he was
there | ess than one hour. (EHT. 257) Betty stated that she
| oves her brother and that she would have asked the jury to
spare his |ife because “he didn’'t have a chance.” (EHT. 258)
Betty recalled sone of her trial testinony. (EHT. 259-263)

Dr. Robert Berland testified that he is a forensic
psychol ogi st. (EHT. 265) Dr. Berland was received by the | ower

court as an expert in forensic psychol ogy w thout objection.
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(Id.) Dr. Berland lived and practiced in Tall ahassee from 1977
to 1987 and knew Gene Taylor. (EHT. 269) Dr. Berland
identified Defense Exhibit 22, the nmenorandumwitten by Nancy
Showal ter. (1d.) Dr. Berland did “limted” work in this case
in 1991. (EHT. 270) Dr. Berland was seeing another client and
was asked to performan MWI on M. Jones which he did. (Id.)
Berl and identified Defense Exhibit 16 as the raw data fromthe
MWPlI he admi nistered to M. Jones. (EHT. 271) Dr. Berland

opi ned that the data indicated M. Jones may have been trying to
hide his nmental illness. (EHT. 272) There were no attenpts to
fake nmental illness. (Id.) M. Jones’ “F score” indicated a
“chroni c psychotic disturbance” that he probably had for at

| east two years at the time the test. (1d.) Psychotic

di sturbance is defined by three main synptons, hallucination,
del usi on, and biol ogi cally based nood disturbance. (1d.) M.
Jones’ MWPI profile was not unusual; it was a typical chronic
psychosis profile. (EHT. 273) The profile was especially high
on the mania scale. (ld.) Scales 2 and 4 were el evated which
is typical in drug abusers. (EHT. 274) The elevated scale 4
coul d be influenced by character disorder and/or biol ogical
mental illness and Berland stated that probably both were

i nvol ved. (1d.)

Dr. Berland was never contacted by Greg Cumm ngs about his
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i nvolvenent in the case. (1d.) Dr. Berland interviewed M.
Jones on February 25, 2003 at Union Correctional Institution.
(EHT. 275) Berl and i nquired about history of head injury,
hospitalization (either nedical or nental health), drug and
al cohol abuse, and general famly history. (l1d.) Berland did
an assessnment of M. Jones’ nmental illness history. (1d.)
Berl and al so assessed possi bl e brain damage and vari ous non-
statutory mtigators. (ld.) Berland reviewed nunerous
docunents, including police reports, depositions, DOC records
(both classification and nedical), and hospital records fromthe
time of M. Jones’ accident related to this case. (I1d.) Dr.
Berl and i ntervi ewed w tnesses, including ex-girlfriends of M.
Jones and his sisters. (EHT. 277) The w tnesses were
interviewed in 2004, but Dr. Berland would have preferred to
have interviewed themcloser to the tinme of the alleged crine.
(Id.) Dr. Berland stated that witness interviews provide
out si de corroboration i ndependent of the defendant. (EHT. 278)
These “multiple measures” help to substantiate findings. (1d.)
Dr. Berland testified that M. Jones neets the criteria for
application of the extrene nental or enotional disturbance
statutory mtigating factor. (EHT. 279) Asked for his basis
for this finding, Dr. Berland cited the results of the 1991

MWPI , which was |ikely “understated”, indicating nmental ill ness.
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(EHT. 279-80) This nental illness includes hallucinations,
del usi onal paranoi d thinking, and nood di sturbance. (EHT. 280)
The nmental illness predated the accident that M. Jones was in
at the time of the alleged crime. (l1d.) There was no evi dence
that M. Jones exaggerated nental illness on the MWI; in fact
he attenpted to deny synptons of nental illness. (I1d.)
However, the lay wtnesses that Dr. Berland tal ked to descri bed
synptonms of nmental illness, including hallucinations and
delusions. (EHT. 281) These interviews indicated unfounded
par anoi a, anger, and thought process disturbance. (1d.) There
were al so descriptions of npod di sturbance and depression.
(EHT. 282) These synptons began in M. Jones’ early teens which
“i's not unconmon to genetic disorders.” (l1d.) There were also
descriptions of manic disturbance, but these were not as
episodic. (ld.) Dr. Berland opined that, based on the MWI and
the witness interviews, M. Jones has suffered from nenta
illness since his early teens. (EHT. 283) Dr. Berland
testified that the witness interviews “absol utely” supported the
results of his MWI. (Id.) “[T]here was consi derable
consi stency.” (EHT. 284)

Dr. Berland testified that in his opinion the substantia
i npai rment statutory mtigating factor applies in M. Jones’

case. (ld.) This was based on his biological nental illness
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which resulted in involuntary choices, behavior, and judgnent.
(1d.) Added to this is the fact that M. Jones was
substantially under the influence of alcohol and cocaine at the

time of the alleged offense. (EHT. 285) M. Jones’ synptons of

mental illness were “nmuch worse” when he was under the influence
of alcohol. (1d.) This made M. Jones’ “psychosis. . . nore
intense.” (ld.) Dr. Berland s evaluation reveal ed a nunber of

evidentiary itens that indicated M. Jones’ intoxication at the
time of the alleged offense. (l1d.) These itens included the
hospital |ab work and the wi tnesses who were with M. Jones that
day. (EHT. 286) Dr. Berland stated that the intoxication would
have aggravated M. Jones’ underlying nental illness, making him
nmore inclined toward crimnal activity and violence. (I1d.)
These influences were “biological and involuntary.” (I1d.) Dr.
Berl and’ s eval uation revealed a history of al coholismby M.
Jones, starting at age 12 or 13, and crack cocai ne abuse, at

| east 6 months prior to the alleged offense. (EHT. 287) Dr.
Berl and’ s eval uation revealed brain inpairment in M. Jones.
(1d.) Dr. Berland stated, regarding Showalter’s statenent in
her neno that he advised not to be hasty in having a brain scan
done, that he was referring to scans, such as CT and MR, which
only reflect structural damage. (EHT. 290)

Dr. Berland reviewed the WAIS testing done by the
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Departnment of Corrections during M. Jones’ previous
incarceration. (ld.) The WAIS is a tool for neasuring brain
inpairnment. (EHT. 291) It is a “conservative neasure” that
“won’t tell you there is brain injury when there isn't.” (Id.)
The results he reviewed were obtained in 1978, pre-dating the
crime and suggesting brain injury prior to the alleged crine.
(Id.) Dr. Berland opined that the WAIS results “provide very
strong evidence” that M. Jones has suffered from brain

i npai rment since at |east age 19. (EHT. 292) Also, the
conti nuous mani ¢ di sturbance that was described in M. Jones
suggests nental illness that is partly the result of brain
injury. (1d.)

There was evidence that M. Jones was witness to extrene
violence as a child. (EHT. 293) This evidence cane from M.
Jones’ sisters and was consistent fromone to another. (1d.)
There was a great deal of physical fighting between the natural
parents. (1d.) Also, there was extrene viol ence, both verba
and physical, between M. Jones’ nother and “step-father.”
(EHT. 294) This often involved weapons, including knives.
(Id.) This was particularly true when they drank on the
weekends. (1d.) Children, such as M. Jones, who have nent al
illness, are particularly affected by exposure to this type of

vi ol ence. (EHT. 295)
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Dr. Berland s evaluation reveal ed the existence of extrene
famly circunstances in the Jones house. (l1d.) This included
t he physical violence and M. Jones’ nother ultimately being
i mprisoned for nmurder, resulting in social and financi al
hardship. (1d.) There was very little noney for the kids, who
were ostracized by others. (EHT. 296) There was “extrene
financial depravation.” (1d.) The children described their
lives as “spinning out of control.” (1d.) M. Jones’ sisters
related that after their nother went to prison, they were unable
to control him (EHT. 296-97) There was a | ack of parental
control that the sisters attributed to sonme of M. Jones
probl ens. (EHT. 297)

Dr. Berland reviewed M. Jones’ prison records. (ld.) Dr.
Berland testified, “[T]here was a consistent pattern of
out standi ng reports, even naking reference to sone of those
m nor infractions and basically dismssing them as
i nconsequential and still giving himmaxi rumagain tine
t hroughout the years. . .” (l1d.) M. Jones received
“out st andi ng performance” on work assignnents and “out standi ng
or above satisfactory” on his housing assignnent. (ld.) M.
Jones ultimately progressed to a work rel ease assignnent. (EHT
298)

Dr. Berland was aware of M. Jones’ crimnal history in
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devel oping his opinions. (ld.) In terns of possible anti -
soci al personality, Dr. Berland testified that even if it

exi sts, M. Jones’ “nmental illness is a nore salient, nore
persi stent adverse influence on his behavior.” (EHT. 299) Dr.
Berl and revi ewed the DOC records whi ch suggested possible anti-
soci al personality disorder. (1d.) Dr. Berland testified that
t hose references do not change any of his opinions. (EHT. 299-
300) Dr. Berland stated that he attenpted, unsuccessfully, to
obtain the early DOC MWI done at the sane tine. (EHT. 300)
Such testing data woul d have been a nore accurate reflection of
M. Jones’ nental state than the specul ati on by DOC doctors.
(1d.)

Dr. Berland agreed that there are tinmes when an attorney
may not call himfor strategic reasons. (EHT. 303) Dr. Berland
reiterated that there was no evidence of malingering by M.
Jones and that “no rational person” would be able to come to
such a conclusion. (EHT. 305) The DOC records had one
reference to a psychotic disturbance, but no other findings of
mental illness. (EHT. 306) The DOC records did not note
hal lucinations. (1d.) Statenents from people adverse to M.
Jones, nmade to Dr. Berland, suggested nental illness in M.
Jones. (EHT. 307) These were forner girlfriends who did not

like M. Jones and were mad at him (1d.) The 1991 MW
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suggested, by the elevated F score, that M. Jones’ had brain
damage whi ch had existed at |east two years prior. (EHT. 308)
M. Jones was not given another MVPI in 2003 because the other
MWl was done closer to the tinme of the crime and trial. (1d.)
Further, an additional MWI woul d have been duplicative and
unhel pful. (I1d.) M. Jones was given the MWI as opposed to
the MWI 2 which was only two years old in 1991. (EHT. 309) Dr.
Berl and stated that the MWI, still today, is viable. (Id.)
Further, in his opinion, in 1991 the MWI 2 had not been
adequately researched. (EHT. 310) Dr. Berland has never tal ked
to M. Jones’ trial attorney, either in 1991 or recently. (EHT.
312-13) ©Dr. Berland testified that is his opinion that, in M.
Jones’ case, there is evidence consistent with brain damage.
(EHT. 313) This was primarily based on M. Jones’ scores on a
WAI S test given in 1978, a tinme when he woul d have had no reason
to fake the results. (EHT. 314) Dr. Berland testified that
there is sone m nor disagreenent about using the WAIS as a

di agnostic tool for determ ning brain damage. (EHT. 315) (EHT.
317) Dr. Berland cannot rule out a diagnosis of anti-soci al
personality. (1d.) Dr. Berland agreed that M. Jones’ history
shows evi dence of violent tendencies and inability to conformto
rules. (1d.) However, not all anti-social behavior is the

result of ASPD. (Id.) It may be, as in M. Jones’ case,
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enhanced or potentiated by nental illness. (EHT. 318) The
mental illness is nore salient “because it is biological and
involuntary in its influence.” (EHT. 318)

Nei |l Wade testified that he was “certainly” aware that M.
Cumm ngs was interested in Kevin Primis crimnal activities.
(EHT. 321) M. Cumm ngs cross-exam ned Primregarding his
crimnal history at both trials. (1d.) Wade testified that he
was not aware of the Cctober and Novenber, 1992 arrests of Prim
until after the trial. (1d.) Wade believes it was after
sentencing. (EHT. 322) |If Wade had been aware of the arrests
of Prim he would have “obviously. . . given that to M.
Cumm ngs.” (1d.) Wade would have been obligated to do so.
(1d.) Wile Wade woul d not have investigated Prinm s background
for counsel, he would have discl osed what he knew of Prim
i ncluding his crack cocaine use. (EHT. 323) Wade recalled that
part of the state’s theory in this case was that the victimin
the case would not have let M. Jones drive his vehicle. (EHT.
327) Wade recogni zed notes fromthe state attorney file
regardi ng Trooper Don Ross. (EHT. 326)

Wade testified that M ke Wod told himno prom ses were
made to Kevin Prim (EHT. 327) Wade stated that he did not
personally nake any promses to Prim (ld.) Wade recall ed

Prims ROR being based on a confrontation between Primand M.
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Jones. (EHT. 328) WAde does not doubt that he tal ked to | nes
Suber about the ROR (1d.) Wade stated that the ROR is not
sonet hing he ever discussed with Prim (EHT. 328-29) WAde
recall ed that he becane aware of Prinmis involvenent on Septenber
9'" but did not talk to Primuntil September 12'". (EHT. 329)
Wade thinks Primwas ROR d before comng to the State Attorney’s
Ofice totalk to him (1d.) Wde stated that M ke Wod has
assured himthat he never promsed Priman ROR  (EHT. 330)

Wade was not privy to Prims conversation with |Ines Suber
or his stated expectations. (1d.) Wade acknow edged that M ke
Wod’s report recounting Prims release fromthe Leon County
Jail nmakes no reference to a confrontation with M. Jones.

(EHT. 333) Wade acknow edged that when Primwas asked about his
RCOR in deposition, he nentioned nothing about the alleged
confrontation. (EHT. 334)

M ke Whod testified that he is a deputy sheriff with the
Leon County Sheriff’'s Ofice and has been for twenty-one years.
(EHT. 337) Wod was the detective on this case and was
contacted by Kevin Prim (1d.) Wod testified that no prom ses
of an ROR were made to Prim (EHT. 338) Wod agreed that “you
coul d probably do better” than using a witness like Primto nake
a case. (ld.) Wod stated that he was unaware that Prim had

several arrests in the week leading up to trial. (1d.) Wod
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knew Prim had been arrested; he believes for petty theft. (EHT.
339) Wod would have determ ned what Prims crimnal history
was. (1d.) After the ROR, Wod was the one who picked Primup
and took himto the State Attorney’'s O fice. (EHT. 340) Wod
recogni zed a docunent, admtted as Defense Exhibit 4, that is a
subpoena for Kevin Primand acknow edged that it was signed by
Nei || Wade and sent care of Wod. (EHT. 341) Wod testified
that he picked Primup when he was ROR d and took himto the
State Attorney’s Ofice. (l1d.) Wod is sure that Wade tal ked
to Primbefore taking a taped statenent, but Wod is not sure
what was said. (EHT. 342) The neeting with Wade and Prim
occurred imedi ately after the ROR (Id.) This is when Prinis
taped statenent occurred. (1d.) The tinme between the ROR and
the statement with Neill Wade was about fifteen m nutes, the
driving tinme between the jail and the courthouse. (l1d.) Wod
could not recall any violence or alleged threats associated with
the ROR (EHT. 343) Kevin Primmade the initial contact wth
Wwod. (EHT. 344) Wod did not know Prim but Primhad Wod' s
name “sonehow.” (1d.) Wod identified his supplenental report
and stated that his signature on the docunent indicates his
revi ew and approval of the contents. (EHT. 345) 1In the report,
Wod does not nention why Primwas released fromjail. (EHT

346) There is nothing in the report about an alleged threat.
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(Id.) Wod was not aware of any threat against Prim (l1d.)
Wod recal s being advised that Prim had been arrested again
after his ROR (EHT. 349) He believes the arrest was for two
petty theft cases. (ld.) This was prior to Prims trial
testinony. (ld.) Wod is not sure if he advised the State
Attorney of this. (l1d.) Wod is not sure when the arrests
occurred. (EHT. 350) Wod knew about the re-arrests. (EHT.
351) The arrests were Tall ahassee Police Departnent arrests,
but “[u]sually, when we had an encounter |ike that, he (Prim
would tell the police officer that he was working for M ke
Wod.” (Id.) The police officer would then call Wod in the
m ddl e of the night and Wod woul d “respond accordingly.” (1d.)
Primwoul d seek Whod’ s assi stance because he believed he had an
angle with Wod. (I1d.) Wod did not help Primwhen he was
called. (EHT. 352) Wod thought of the petty theft cases as
“insignificant.” (l1d.) Wod agreed that Primwas an inportant
witness in this case. (EHT. 353) Wod is not sure of the dates
of the petty thefts he has testified about. (EHT. 356) The
arresting agency was Tal | ahassee Police Departnent. (1d.)
There could be other Primarrests that Wod was not aware of.
(EHT. 357)

Jeffrey Johnson testified that he is a police officer with

t he Tal | ahassee Police Departnment and has been so for twenty-
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three years. (EHT. 358) Johnson was a patrol officer in 1991
and was with general property in 1992. (I1d.) Johnson
recogni zed Defense Exhibit 8, a police report. (EHT. 359)
Johnson wote the report which was regarding crinmes and an
arrest of Kevin Prim (ld.) Johnson stated Prim becane a
suspect between Novermber 11 and 19 and was arrested on the 19'M
(1d.) Primwas picked out of a line-up on the 18™". (EHT. 360)
Johnson stated that he did not wite the report for Cctober
24th. (EHT. 362) Johnson did not know that Primwas a w tness
in this case until a week prior to the evidentiary hearing.
(1d.) Johnson only renenbers being assigned to one of the cases
where Prim becane a suspect and he made an arrest. (EHT. 363)
Johnson interviewed Primand did not believe he was telling the
truth. (1d.) Johnson thought he was lying. (1d.) Had Johnson
known Primwas a witness in a death penalty case, he would have
reported it to the investigating officer in the case. (l1d.)
Greg Cummings testified that he net with M. Jones’” famly
on a Sunday norning in February, 1992. (EHT. 365) The neeting
| asted about two hours. (ld.) Parts of M. Jones’ chil dhood
were di scussed. (EHT. 366) At trial, Cumm ngs presented what
he thought was significant. (l1d.) Cumm ngs stated that he
billed 5.5 hours for the Mam trip, which would have incl uded

the neeting as well as travel. (EHT. 369) This was the only
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time Cummings billed for mtigation investigation. (EHT. 370)
Cumm ngs agreed that anti-social personality disorder is not an
aggravating factor and can even potentially be mtigating.
(EHT. 373) Cummi ngs reviewed the 3.850 notion and net with the
state attorney to discuss it. (EHT. 374) During this neeting,
“there were all sorts of suggestions on who nmay have done what;
and the State, you nmay have done this or the reasons why.”
(EHT. 375) Cunmmings testified that he has no nmenory of why he
did not hire an expert or talk to Dr. Berland. (1d.) Cumm ngs
testified that he met with attorney Jeff Hazen, M. Jones’ post-
convi ction counsel, and told Hazen that he had net with M.
Jones and that “there didn’t appear to be anything wong.”
(EHT. 375-76) Today, Cumm ngs woul d have a doctor ready to
testify regarding nmental health. (EHT. 376) This case was
Cummi ngs’ first nurder case and first death case; he is nuch
nore experienced now. (1d.)

Dr. Harry McClaren testified at the hearing. However,
McCl aren testified that he has not seen M. Jones, cannot offer
any diagnosis, and could not testify before a jury in this case.
Further, the trial court, in its order of disposition, does not

acknow edge Dr. McCl aren’s testinony.
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SUWARY OF THE ARGUMENTS

(I') Kevin Primwas the crucial wtness against M. Jones,
provi ding testinony of an alleged confession in a circunstanti al
case. Primwas released fromjail, as prom sed by the state, in
exchange for providing a statenent against M. Jones. This
deal, facilitated by the state, was not disclosed to M. Jones.
In addition to the deal for Prinmis release, several instances of
crimnal activity, related to Prim s cocai ne addiction, one on
the day he testified, went undisclosed despite the state’s
knowl edge. In addition to the undi scl osed evidence, the state
presented, or allowed to stand, false testinony regarding Prims
release fromjail. Primtestified that his release fromj ai
was based on an altercation with M. Jones. This testinony was
false, the state knew it, and yet allowed the testinony to
stand. Brady and G glio violations resulted.

(1) M. Jones’ trial counsel was aware of potentially
powerful nental health mtigation yet, despite that know edge,
failed to investigate. There was no reasonable strategy in in
failing to investigate and present nental health evidence. 1In
failing to investigate nental health, trial counsel prevented
the presentation of statutory nental health mtigation and
several elenents of non-statutory mtigation. |In addition to

t he nonexi stent nental health investigation, trial counsel

44



conducted a deficient investigation of non-statutory nitigation.
Trial counsel conducted a brief, mniml investigation of M.
Jones famly and, as a result, failed to informthe jury of the
full non-statutory mtigation that defined the entirety of M.
Jones’ life. Trial counsel’s failure to present any nental

heal th evidence or the entirety of non-statutory mtigation, as
a result nonexistent or deficient investigation, prejudiced the
result of M. Jones’ sentencing proceedings.

(rern) The lower court erred in summarily denying M.
Jones’ clainms of ineffective assistance of counsel regarding his
bei ng shackled at trial and inproper prosecutorial conments.

M. Jones was shackl ed wi thout justification at trial and
counsel failed to protect his rights in this regard. Further,

t he prosecutor nade inproper conments at both phases of trial
and counsel failed to object. Trial counsel was ineffective as
to both the shackling and inproper conments. The files and
records do not refute these clains and the | ower court erred in

not granting an evidentiary hearing.
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ARGUMENT |

MR JONES WAS DEPRIVED OF H'S RIGHTS TO DUE
PROCESS UNDER THE FOURTEENTH AMENDVENT TO
THE UNI TED STATES CONSTI TUTI ON AS WELL AS

H S RI GHTS UNDER THE FI FTH, SI XTH, AND

El GHTH AMENDMENTS BECAUSE THE STATE W THHELD
EVI DENCE VWHI CH WAS MATERI AL AND/ OR
EXCULPATORY | N NATURE AND PRESENTED

| NTENTI ONALLY FALSE AND/ OR M SLEADI NG

TESTI MONY.  SUCH ACTI ONS RENDERED DEFENSE
COUNSEL' S REPRESENTATI ON | NEFFECTI VE AND
PREVENTED A FULL ADVERSARI AL TESTI NG  THE
LOVER COURT ERRED | N DENYI NG APPELLANT

RELI EF ON TH S BASI S.

The i ssue presented here is whether or not the state

commtted a violation of Brady v. Maryland, 373 U. S. 83 (1963),

Ggliov. United States, 405 U. S. 150 (1972), or both.

FACTS

A Wtness Kevin Prims ROR

Greg Cumm ngs becane aware that Kevin Prim had been
released fromjail in close proximty to giving a statenent
agai nst M. Jones. (EHT. 8) Cummrngs was “certainly”
interested in the circunstances of Prinmis release, or “ROR”
(Id.) Cumm ngs identified a docunent fromhis file, Defense
Exhibit 3, a copy of a supplenental police report authored by
| ead detective Mke Wod. (EHT. 9) Cunm ngs noted that the
report states Primwas released fromthe Leon County Jail on
Septenber 12, 1991, and transported to the State Attorney’'s

Ofice for an interview with prosecutor Neill Wade. (1d.)
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Cummi ngs noted that the date Septenber 12" is circled and above
the word “released” is the word “how?,” written in his
handwiting. (EHT. 9-10) Cunm ngs woul d have wanted to know
about any prom ses nade to Primin exchange for his testinony.
(EHT. 11) Cunm ngs woul d have used any evidence of a deal
“whol e heartedly and with nuch force.” (EHT. 12)

Nancy Daniels recalled the conflict that arose in M.
Jones’ case involving Kevin Prim (EHT. 127) Daniels
identified the conflict nmeno witten to her by Gene Tayl or
regarding M. Jones’ case. (ld.) The neno reflects that Ines
Suber received sone information regarding a rel ease on
recogni zance for Kevin Prim (EHT. 128) Daniels stated that
Gene Tayl or “absol utely” would be accurate in his comuni cations
to her. (EHT. 130) Daniels trusts Ines Suber. (l1d.)

| nes Suber represented Kevin Primin 1991. (EHT. 145) The
assistant state attorney assigned to the Primcase was Brad
Thomas, not Neill Wade. (EHT. 147) Primdiscussed with Suber
his expectations as a result of a statement he gave agai nst M.
Jones. (EHT. 148) Suber testified that when Prim contacted
her, he was advising her what to do. (Id.) Primtold Suber
that he had made statements to certain individuals, including
M ke Wod and was expecting to be rel eased based on his

st at enent . (1d.) Primwanted Suber to comunicate that to the
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proper authorities, including the State Attorney. (EHT. 151)
Pri m had been prom sed an ROR. (ld.) Suber confirnmed that the
st atenent had been nmade by contacting M ke Wod and then secured
Prims release. (1d.) Suber’s ROR notion indicates that she
contacted Neill Wade and that Wade had no objection to Prinis
rel ease. (EHT. 152) Suber testified that Taylor’s conflict
meno is accurate. (EHT. 153) Suber testified that prior to
Prim providing a statenment against M. Jones, she did nothing to
secure his release. (EHT. 154) It was only after her
conversation with himabout the alleged statenent that she noved
for Prims release. (EHT. 155) Suber’s notion for Prims
rel ease was “absolutely not” related to any all eged physi cal
altercation between Primand M. Jones. (ld.) Suber stated
t hat she was “never” aware that Primand M. Jones had a
physical altercation at the jail. (I1d.) Wen asked about the
basis for the ROR notion, Suber testified flatly that the ROR
noti on was based solely on the promse to Prim not any all eged
fight. (1d.) Wen asked whether it nade sense to her as an
experienced public defender that soneone woul d be rel eased
because of a fight with another i nmate, Suber stated, “It has
never happened. . .” (EHT. 155-56)

Nei Il Wade testified that M ke Wod told himno prom ses

were made to Kevin Prim (EHT. 327) Wde stated that he did
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not personally nmake any promses to Prim (1d.) Wade recall ed
Prim s ROR bei ng based on a confrontati on between Primand M.
Jones. (EHT. 328) Wade does not doubt that he talked to Ines
Suber about the ROR. (1d.) Wade stated that the ROR is not
sonet hing he ever discussed with Prim (EHT. 328-29) WAde
thinks Primwas ROR d before conming to the State Attorney’s
Ofice totalk to him (EHT. 329) Wade acknow edged that M ke
Whod’ s report recounting Prims release fromthe Leon County
Jail nmakes no reference to the rel ease being based on a
confrontation. (EHT. 333) Wde acknow edged that when Prim was
asked about his ROR in deposition, he nentioned nothing about
the alleged confrontation. (EHT. 334) M ke Wod testified
that no prom ses of an ROR were nmade to Prim (EHT. 338) Wod
agreed that “you could probably do better” than using a w tness
like Primto make a case. (1d.) After the ROR Wod was the one
who picked Primup and took himto the State Attorney’s Ofi ce.
(EHT. 340) The neeting with Wade and Primoccurred i medi ately
after the ROR (EHT. 342) This is when Prinis taped statenent
occurred. (1d.) The tine between the ROR and the statenent
with Neill Wade was about fifteen mnutes, the driving tine
between the jail and the courthouse. (1d.) Wod could not
recall any violence or alleged threats associated with the ROR

(EHT. 343) Kevin Primmade the initial contact with Wod.

49



(EHT. 344) Wod did not know Prim but Primhad Wod s nane
“sonmehow.” (1d.) Wod identified his supplenental report and
stated that his signature on the docunent indicates his review
and approval of the contents. (EHT. 345) 1In the report, Wod
does not nention why Primwas rel eased fromjail. (EHT. 346)
Wod stated he was not aware of any threat against Prim (1d.)

B. Wtness Kevin Prims crack cocai ne addi cti on and
undi scl osed crines and arrest

Greg Cumm ngs identified a notion he filed pre-tria
requesting that the state furnish the crimnal record of Kevin
Prim (EHT. 13) Cumrings recalled that as trial approached, he
was aware of some ongoing crimnality by Prim (EHT. 14)
Cumm ngs testified that any new or ongoing crimnality by a
state witness “certainly benefits the defense in any cross-
exam nation.” (ld.) Cunmm ngs agreed that the trial record
guestions of Primwould reflect what he knew about Prims
ongoi ng crimnal behavior. (EHT. 15) Cumm ngs identified a
police report dated July 11, 1992 and signed by M ke Wod.
(EHT. 18) The report relates to Kevin Prim (EHT. 19)

Cumm ngs identified a police report dated Novenmber 19, 1992
regarding Kevin Prim (EHI. 21) The report references two
separate thefts by Prim one on COctober 24, 1992, and one on

Novenmber 11, 1992. (1d.) Cunmm ngs was not aware of Prims
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i nvolvenent in the crimnal activity reflected in the report of
Novenmber 19'". (EHT. 22) Cunmings woul d have certainly been
interested in this information or, in his words, he would “have
had a field day with that information.” (1d.) Cunmm ngs
identified a petit theft arrest report with a date of Novenber
19, 1992. (EHT. 23) Kevin Primis the arrestee in the report.
(EHT. 24) Cumm ngs was not aware of this report or arrest and
stated that he “certainly” would have wanted the infornmation
(EHT. 25) Cunmi ngs identified a supplenental arrest report
related to a drug paraphernalia arrest of Kevin Prim (1d.)
Primwas found in possession of a crack pipe. (EHT. 26)
Cumm ngs was not aware of this arrest. (l1d.) Cunmm ngs stated
his belief that the police reports, at |east those fromthe
Oct ober 24 and Novenber 11 arrests, are Brady material and
shoul d have been turned over. (EHT. 28)

Nei |l Wade testified that he was “certainly” aware that M.
Cumm ngs was interested in Kevin Prims crimnal activities.
(EHT. 321) Wade testified that he was not aware of the Cctober
and Novenber, 1992 crimnality and arrest of Primuntil after
the trial. (1d.) If Wade had been aware of the arrests of
Prim he would have “obviously. . . given that to M. Cumm ngs.”
(EHT. 322) Wade woul d have been obligated to do so. (1d.)

M ke Wod stated that he was unaware that Prim had sever al
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arrests in the week leading up to trial, although he knew Prim
had been arrested again after his ROR (EHT. 338, 349) He
believes the arrest was for two petty theft cases. (1d.) Wod
is not sure if he advised the State Attorney of this. (1d.)
Wod testified that if Wade said he did not know about the petty
theft arrests, then Wod probably did not tell him (1d.) Wod
is not sure when the arrests occurred. (EHT. 350) The arrests
wer e Tal | ahassee Police Departnent arrests, but “[u]sually, when
we had an encounter |like that, he (Prim would tell the police
of ficer that he was working for Mke Wod.” (EHT. 351) The
police officer would then call Wod in the mddle of the night
and Wod woul d “respond accordingly.” (I1d.) Primwould seek
Wod’' s assi stance because he believed he had an angle with Wod.
(1d.) Wod did not help Pri mwhen he was called. (EHT. 352)
Wod t hought of the petty theft cases as “insignificant.” (1d.)
Jeffrey Johnson testified that he is a police officer with
t he Tal | ahassee Police Departnment and has been so for twenty-
three years. (EHT. 358) Johnson was a patrol officer in 1991
and was with general property in 1992. (I1d.) Johnson
recogni zed Defense Exhibit 8, a police report. (EHT. 359)
Johnson wote the report which was regarding crinmes and an
arrest of Kevin Prim (ld.) Johnson stated Prim becane a

suspect between Novenber 11'" and 19'" and was arrested on the
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19", (1d.) Johnson interviewed Prim and thought he was |ying.
(1d.) Had Johnson known Primwas a witness in a death penalty
case, he would have reported it to the investigating officer in
the case. (1d.)

C. Not es on Trooper Ross

Greg Cumm ngs identified notes that stated, in part,
“Wtness saw victimdriving earlier in the evening obviously
DU .” (EHT. 30) These notes were under the name Don Ross, a
Fl ori da H ghway Patrolman. (EHT. 31) Cummings said this
indicates to himthat Ross “saw the victimin this matter
driving earlier in the evening obviously DU and didn't do
anything about it.” (Id.) Cummings was not aware of this
information at the tinme of trial. (Id.) Cumm ngs recalled that
part of the state’s theory was that the victi mwould not have
et M. Jones drive his vehicle. (EHT. 33) Cumm ngs woul d have
wanted the information in this note. (I1d.)

Neill Wade recalled that part of the state’s theory in this
case was that the victimin the case would not have let M.
Jones drive his vehicle. (EHT. 327) Wade recogni zed notes from
the state attorney file regarding Trooper Don Ross. (EHT. 326)

LAW

A. Br ady

In order to prove a violation of Brady, a claimnt nust
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establish that the governnent possessed evi dence that was
suppressed, that the evidence was "excul patory" or had
"I npeachnent"” value, and that this evidence was "material."

United States v. Bagley, 473 U S. 667 (1985); Kyles v. Witley,

514 U.S. 419 (1995); Strickler v. Geene, 527 U S. 263 (1999).

Evidence is "material"” and a new trial or sentencing is
warranted "if there is a reasonable probability that, had the
evi dence been disclosed to the defense, the result of the
proceedi ng woul d have been different.” Kyles, 514 U S. at 433-

434; Mordenti v. State, 894 So. 2d 161 (Fla. 2004); Hoffrman v.

State, 800 So. 2d 174 (Fla. 2001); Rogers v. State, 782 So. 2d

373 (Fla. 2001); Young v. State, 739 So. 2d 553 (Fla. 1999). On

the other hand, if M. Jones’ counsel was or should have been
aware of the information, his counsel was ineffective in failing

to discover and utilize it, Strickland v. Washi ngton, 466 U.S.

668 (1984), and this Court nust still weigh the prejudice to M.

Jones due to counsel’s failure. See Cardona v. State, 826 So. 2d

968, 917 (Fla. 2002); Trepal v. State, 836 So. 2d 405 (Fl a.

2003) (same test used for prejudice or materiality in Brady and

Strickland clains).

A proper materiality analysis under Brady al so nust contenpl ate
the cunmul ative effect of all suppressed information. Further,

the materiality inquiry is not a "sufficiency of the evidence"
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test. Id. at 434. The burden of proof for establishing

materiality is less than a preponderance. Wllians v. Tayl or,

120 S. . 1495 (2000); Kyles, 514 U S. at 434. O, in other
wor ds, "A defendant need not denonstrate that after discounting
the incul patory evidence in |ight of the undiscl osed evi dence,

t here woul d not have been enough left to convict." 1d. Rather
t he suppressed information nust be evaluated in light of the
effect on the prosecution's case as a whole and the "inportance

and specificity” of the witness' testinony. United States v.

Scheer, 168 F.3d 445, 452-453 (11'" Gir. 1999).

Brady requires disclosure of evidence which inpeaches the
prosecution's case or which may excul pate the accused "where the
evidence is material to either guilt or punishment." The
evi dence at issue here certainly neets that test.

A crimnal defendant is entitled to a fair trial. As the
United States Suprene Court has expl ai ned:

: a fair trial is one in which
evi dence subject to adversarial testing is
presented to an inpartial tribunal for

resol ution of issues defined in advance of
t he proceedi ng.

Strickland at 685. The prosecutor is required to disclose to the

def ense evidence "that is both favorable to the accused and 'materi al

either to guilt or punishnent.'™ United States v. Bagley, 473 U S

667, 674 (1985), quoting Brady at 87. These facts raise a reasonable
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i kelihood of a different result. In order "to ensure that a

m scarriage of justice [did] not occur," Bagley, 473 U S. at 675, it
was essential for the jury to hear the facts about Primand they did
not. The state failed to disclose excul patory and i npeachnent
evidence that was in their possession at the tinme of M. Jones’
trial. This failure underm nes confidence in the reliability of M.
Jones’ convictions, as well as the reliability of his death sentence.

Berger v. United States, 295 U. S. 78, 88 (1935).

B. Gglio

In Ggliov. United States, 405 U. S. 150, 153 (1972), the
United States Suprenme Court recognized that the “deliberate
deception of a court and jurors by the presentation of known
fal se evidence is inconpatible with ‘rudi nentary demands of
justice.” This result flowed fromthe Suprene Court’s
recognition that a prosecutor is:

the representative not of an ordinary party to a
controversy, but of a sovereignty whose obligation to
govern inpartially is as conpelling as its obligation
to govern at all; and whose interest, therefore, in a
crimnal prosecution is not that it shall win a case,
but that justice shall be done.

Berger v. United States, 295 U. S. 78, 88 (1935). Accordingly,

the Court concluded that the Fourteenth Anendnent “forbade the
prosecution to engage in ‘a deliberate deception of court and

jury.’”” Gray v. Netherland, 518 U S. 152, 165 (1996), quoting

Mooney v. Hol ohan, 294 U.S. 103, 112 (1935). |If the prosecutor

intentionally or know ngly presents false or m sleading evidence

or argunment in order to obtain a conviction or sentence of
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deat h, due process is violated and the conviction, death
sentence, or both nust be set aside unless the error is harnl ess

beyond a reasonabl e doubt. Kyles v. Witley, 514 U S. 419, 433

n.7 (1995). The prosecution has a duty to alert the court, the
defense, and the jury when a state’s witness gives fal se

testinony. Napue v. Illinois, 360 U S. 264 (1959). The

prosecutor nust refrain fromthe know ng deception of either the
court or the jury during a crimnal trial. Mooney. A
prosecutor is constitutionally prohibited fromknow ngly relying

upon fal se inpressions to obtain a conviction. Alcorta v.

Texas, 355 U.S. 28 (1957).
In cases “involving knowi ng use of false evidence the
def endant’ s conviction nust be set aside if the falsity could in any

reasonabl e | i kelihood have affected the jury' s verdict.” United

States v. Bagley, 473 U S. at 678, quoting United States v. Agurs,

427 U.S. at 102. (enphasis added). |If there is “any reasonabl e

i kelihood” that uncorrected false or m sleading argunent affected
the jury’'s determnation, a newtrial is warranted. As the United
States Supreme Court explained in Bagley, this standard is the

equi val ent of the harm ess beyond a reasonabl e doubt test. Thus,
where the prosecution violates Gglio and know ngly presents either
fal se evidence or false argunent in order to secure a conviction, a

reversal is required unless the error is proven harnm ess beyond a
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reasonabl e doubt. Bagley, 473 U.S. at 679 n.9. See United States v.

Al zate, 47 F. 3d 1103, 1110 (11'" Gir. 1995).

ANALYSI S

A Prims ROR and crimnal activity

The | ower court’s el even page order denying the claimregarding
Primis RORrelies on the bald assertions of Wod and Wade that no
prom ses were made. (Lower Court Order/ p.3) The |lower court also
relies on the testinony of Jay Watson, who nerely testified that he
overheard the sane all eged confession that Primheard. (1d.) To be
cl ear, Watson never testified that he heard any “confession”

i ndependent of Prim The lower court’s order conpletely fails to
account for all the evidence, contrary to Wod and Wade’ s deni al ,
indicating, clearly, an ROR in exchange for Prim s statenent.

The lower court’s failure to account for Ines Suber’s testinony
is glaring. Suber stated affirmatively that Primtold her he had
been prom sed an ROR for giving a statenent against M. Jones.
Further, he expected her to effectuate his rel ease based on the
promise. Cearly, Primwould not have requested this if he had not
been prom sed such a deal. Such a request, had a proni se not been
made, woul d have been nonsensical. Further, Suber spoke with the
i nvestigator on the case (she believed it was Wod) and confirned the

nature of the agreenment. There is absolutely no indication that

Suber was untruthful about this. The |ower court never questioned
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Suber’s credibility; rather, the | ower court al nbst ignores Suber’s
testinony as if it did not exist. Suber’s testinony that Prim
comuni cated the deal to her, that she verified the deal, and that
she procured his ROR on that basis has not been rebutted in any way.
In addition to Suber’s direct testinony, the conflict neno
witten by Gene Taylor 13 years prior to the hearing in this case
confirnms Suber’s testinony vis-vis Primand the ROR  The nmeno
confirms, wthout variation, Suber’s testinony. Certainly, the nmeno
denonstrates that Primexpected a deal for his statenent.
The | ower court al so ignores Suber’s testinony regarding the
all eged altercation. |In sum Suber testified that she was never
aware of any altercation and that Primnever nentioned it to her.
Al so, Suber’s notion for ROR contains no reference to an altercation.
The notion for ROR according to Suber, was based only on Prinis
statenment to her about the deal and her confirmation of the deal wth
the investigator. Finally, Wade approved the ROR without any
di scussion of an altercation.® Suber was firmthat the ROR was not
based on an altercation.

The | ower court also ignores Wod s suppl enental report (Defense

51t is also notable that Suber noved for the ROR by
contacting Neill Wade, the prosecutor on M. Jones’ case,

rat her than Brad Thomas, the prosecutor on Prinis case. This
fact would seemto suggest that the ROR was based on
sonething relevant to M. Jones’ case, such as the statenent
Primprovided. It would also tend to confirmthat Suber did
what Prim suggested; seek the ROR from Wade based on Prims
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Exhibit 3) and part of his hearing testinony. Wod s suppl enental
report, dated October 17, 1991, reflects that Kevin Primwas rel eased
fromthe Leon County Jail on Septenber 12th prior to giving a
statenent to Wod and Wade. The report references no connection
between Prinm s rel ease and the alleged altercation. Further, Wod
testified at the evidentiary hearing that he was not aware of any
such altercation being the basis of the ROR In fact, he could not
recall the altercation at all. Wod' s report also contradicts Neill
Wade’' s testinony that he did not agree to an ROR until after he spoke
with Prim(In fact, Wade later corrected his testinony and stated
that his cal endar indicates that he did not speak with Primuntil
after he was ROR d). Wod s report clearly states that Primwas
rel eased prior to Primspeaking with Wade. Additionally, Wod
testified at the hearing that he picked Primup at the jail after he
had been ROR d. Further, the report nentions the alleged altercation
as first comng up during Prims interview with Wade. Thus, Wde
knew about the altercation only after Primhad been ROR d

The | ower court also ignores the fact that in Prim s deposition,
when asked about the basis for his ROR Primnever nentions the
altercation. Neill Wade acknowl edged this in his testinony. The
deposition (PC-R 720-66), sinply makes no reference to an all eged

altercation being the basis for the ROR In fact, in the deposition,

statement in the Jones’ case.
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Primstates that the ROR was already “in the process” prior to his
giving a recorded statenent. (PC-R 729-30) M. Wade, present at
the deposition does not correct this in any way. Cearly, if the ROR
was based on the altercation, M. Wade would or should have nmade this
cl ear.

Aside from Wod' s and Wade' s deni als of any deal for the ROR
all of the evidence and circunstances, ignored by the |ower court,
indicate that Prims ROR was given in exchange for his statenent
against M. Jones. The denials of Wod and Wade are sinply not
supported by facts. Suber’s testinony, the conflict nmeno, Wod' s
report and testinony as to the alleged altercation, and Prims
deposition all contradict the Iower court’s finding. The |ower
court’s factual finding that no deal for the ROR occurred is sinply
unr easonabl e and unsupportable. A Brady violation occurred. The
state never infornmed M. Jones’ counsel of the deal for the ROR a
deal which is substantiated by the facts adduced at the evidentiary
heari ng.

In addition to w thhol ding evidence of the ROR deal, it is also
clear that the state presented Prims false testinony at trial about
why he was ROR d. At trial, Kevin Primtestified that his rel ease
was based on his attorney’s actions related to an all eged
confrontation with M. Jones. (TT. 678, 684) As the evidentiary

heari ng evi dence denonstrates thoroughly, this testinony was an
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absolute lie. Further, and nore inportantly, the evidence shows that
M. Wade knew this testinony was false when he allowed it to be
presented. If the testinony was true, why did M. WAade not correct
Prims testinony during his deposition, when he nentioned nothing
about an altercation? All of the evidence, save Wade's and Wod’ s
unsupported denials, indicates that the ROR was based on an exchange
for the statenent. Certainly, the evidence has eviscerated the

fal sehood that Pri mwas ROR d because of an altercation, testinony
the state allowed to stand at trial. In sum M. Wade know ngly
presented materially false testinony. His testinony to the contrary
is belied by the facts. Prims false testinony is not harnl ess
beyond a reasonable doubt. A Gglio violation occurred.

As to the undisclosed police reports and arrests involving Prim
the |l ower court essentially holds that because prosecutor Neill Wade
was unaware of the reports and arrest, there was no Brady violation.
This holding clearly ignores established precedent that “the state”,
for purposes Brady, enconpasses nore than just the prosecuting

attorney. Jones v. State, 709 So. 2d 512, 519-20 (Fla. 1998); Garcia

v. State, 622 So.2d 1325, 1330 (Fla. 1993). Further, a Brady
violation may occur without a willful w thholding by the prosecutor.
Mordenti at 161 (suppression of evidence by the state may be either
w llful or inadvertent). The evidence certainly established ongoi ng

crimnal activity, including crack cocaine use, by Primup to and
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during the tinme of trial that M. Jones was unaware of. The reports
and the testinmony of O ficer Johnson are unequivocal. The |ower
curt’s application of the |egal standard is sinply incorrect.

The | ower court also holds, in terns of the Brady violation as
to Prims crack cocai ne usage, that there is no evidence establishing
Prim*®“was or is addicted to drugs or that he was under the influence
of drugs at the time of his testinony.” The trial court’s holding in
this regard sinply ignores the reports. The report in fact states
that M. Primwas found with a crack pipe in his possessi on when
arrested on Novenber 19, 1992. Additionally, the July 11, 1992,
report involving Primis claimof false inprisonment noted Prims
i nvol venent with crack cocaine dealers (This is, of course, in
addition to Primis fleeing fromthe police after being advised he was
want ed on ElI GHT outstanding warrants). The reality is that Prims
crimnal activity and desperate desire to be ROR d were clearly based
on cocai ne addiction.

Primis crimnal activities, as reflected in these reports, were
clearly inmpeaching of Primand undisclosed to M. Jones. Geg
Cumm ngs testified unequivocally that he was not aware of the crines
and arrests at issue and would have used themvigorously. There is
sinply no doubt that this information, given the proximty of the
crimnal activity to the trial, could have been used to thoroughly

undermine Prims credibility, especially considered with other
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avai |l abl e i npeachnent of Prim including the true nature of his ROR
The fact that Prim was using crack cocaine, and obviously conmtting
crinmes to support his habit, at the tinme of trial, even the very day
he testified, would have likely caused the jury to conpletely
di scount him

The prejudice of the undisclosed deal for the ROR as well as
the deliberately false testinony regarding that deal, and the ongoi ng
crimnal activity and cocai ne usage by Prim is apparent. Kevin Prim
was the critical wtness in the case against M. Jones. There is
sinply no other direct evidence of guilt against M. Jones aside from
the all eged confession to Prim Geg Cunm ngs stated this hinself.
M ke Wod stated that he would not want to use a witness like Primif
he did not have to. Primwas the key to the case, otherw se the
state woul d never get near him

A critical conponent of the prejudice analysis in this case is
this Court’s opinion on direct appeal analyzing the Fourth Amendment

violation that occurred. Jones v. State, 648 So.2d 669 (Fla. 1994).

On direct appeal, M. Jones alleged a Fourth Amendnent viol ation when

officers illegally seized a bag of clothing fromhis hospital room
This Court held that in fact an illegal warrantl ess seizure of M.
Jones’ clothing occurred. 1d. at 675. Further, the Court rejected

the state’s theories as to exigent circunstances, open view, and

plain view. 1d. at 676-78. However, this Court found the

64



warrant| ess seizure to be harmless. |In doing so, the Court stated:
Jones admitted to a cellmate that he took a man
he nmet in a liquor store to a pond where the two
struggl ed when Jones tried to take the man’s
money. He also admtted pushing the man’s head
under water until he stopped struggling. On this
record, there is no reasonable possibility that
t he outconme of Jones’ trial would have been
different had the illegally seized evidence been
suppr essed.
Id. at 679. The Court also briefly cited the circunstantial evidence
that M. Jones was found in the victinmis truck and that he and the
victimhad been seen together. 1d.

Clearly, this Court viewed Kevin Primas the crucial wtness
agai nst M. Jones. It is his testinony only that the Court cites to
in finding the Fourth Anendnent violation harmess. Wthout Prinis
testinmony of a direct admi ssion, this Court could not have found the
error harm ess and woul d have reversed. Thus, the prejudice of the
suppressed deal and crimnal activity related to Primis unarguabl e.
It is not surprising that the lower court, in its order, never
substanti vel y addresses the prejudice prong of either the Brady or
G glio violations, under their respective standards. As stated, the

| ower court instead finds that the ROR deal did not occur and that
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the crimnal/drug activity was unknown by the prosecutor. However,
when substantively exam ned, the prejudice is clear.

Mor eover, given the nature of the testinony at the evidentiary
hearing, this Court’s ruling on M. Jones’ Fourth Anendnent claim
must be reexamined. Prims testinony is obviously no | onger worthy
of the weight given to it by this Court on direct appeal, and when
excised fromthe harm ess error analysis, the result of this Court’s
opi nion on direct appeal would have been different. It is also
notable in this context to point out that Primwas the only w tness
to substantiate the robbery charge. No other evidence,
circunstantial or otherw se, proved the robbery. Further, given that
this was clearly a felony-nurder case only, the state’s case for
first-degree nurder evaporates with him

B. Not es regardi ng Trooper Ross

Al t hough the lower court failed to address M. Jones’ claim
regarding notes fromthe state attorney file regardi ng Trooper Don
Ross, evidence was certainly presented on this point. As Geg
Cummings testified, the notes indicate that Ross observed the victim
DU in the northern part of Leon County prior to his neeting M.

Jones.® As both Cummings and Neill Wade testified, the state’s theory

6Al t hough not established entirely by the evidence, the notes
woul d appear to have been nmade either during Ross’ grand jury
testinmony or a private interview, as there was no testinony
about this subject in either Ross’ deposition or tria
testi nony.
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was that the victimwould not have allowed M. Jones to drive his
vehicle and that thus, M. Jones presence in the vehicle when he
crashed was the result of a robbery and nurder.

Clearly, these notes indicate that the victimwas extrenely
i ntoxi cated, a fact not revealed at trial. This would have obviously
expl ai ned why M. Jones was driving the victims vehicle. That is,
the victim because he was drunk, asked M. Jones to drive. The
state no doubt wanted to assert that the victimwould not have |et
M. Jones drive his car and clearly did so, as Wade conceded.

The notes as to Trooper Ross would have all owed M. Cunm ngs to
prevent such an argunent by the state. In concert with the other
undi scl osed evi dence, such evidence woul d have created a reasonabl e
probability of a different result. A Brady violation occurred when
this material, excul patory evidence, in possession of the state, was

not di scl osed.
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ARGUMENT | |

MR JONES WAS DEN ED AN ADEQUATE ADVERSARI AL
TESTI NG AT THE SENTENCI NG PHASE OF H'S TRIAL, IN
VI OLATION OF THE SI XTH, EI GHTH, AND FOURTEENTH
AMENDMENTS. TRI AL COUNSEL FAI LED TO ADEQUATELY
| NVESTI GATE AND PREPARE M TI GATI NG EVI DENCE AND
TO ADEQUATELY CHALLENGE THE STATE' S CASE FOR
DEATH. AS A RESULT, THE DEATH SENTENCE | S
UNRELI| ABLE .

The issue presented in this argunment is whether or not trial
counsel provided effective assistance at the penalty phase of M.
Jones’ trial consistent with the United States Constitution and the

United States Suprenme Court’s decision in Strickland v. Washi ngton,

466 U.S. 668, 685 (1984).

FACTS

A. Ment al Heal th Expert

Greg Cummi ngs did not have co-counsel assisting himin this
case. (EHT. 37) M. Jones did nothing to inpede the penalty phase
investigation. (EHT. 38) Cunmi ngs believed a penalty phase was
likely. (EHT. 40) Cumm ngs never hired a nmental health expert in
this case, never filed a notion requesting appoi ntnment of a nental
heal th expert, and never sought to have M. Jones exam ned for
conpetency, sanity, or statutory mtigation. (EHT. 41) There is a
menor andum in Cunmings’ file witten by Nancy Showal ter about her
conversations with Dr. Robert Berland. (l1d.) (Defense Exhibit 22)

Cumm ngs “obvi ously had that docunent.” (EHT. 42) Cunmm ngs did not
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recall making contact with Berland. (ld.) There is nothing in his
file to suggest that he talked to Dr. Berland or any other nental
health expert. (EHT. 43) Cunmmngs did not “recall speaking with
anybody about that docunent (the Showalter nenorandunm).” (1d.) Wen
asked whet her he spoke with anybody about the presentation of nental
heal th evidence in M. Jones’ case, Cunmings stated, “Well, |1’ m going
totell you |l don’t have any specific recollection. M file does not
recall it.” (1d.) Cumm ngs suggested that the reason he did not
follow up with Dr. Berland is because he “didn’t know Dr. Berland.”
(1d.) Although Cumm ngs specul ated that he may have spoken with an
expert about concerns he had related to M. Jones’ DOC records, he
has no specific recollection of it. (EHT. 46) Further, his file
does not reflect any such conversation. (Id.) |If Cunm ngs had
evidence of nmental illness and brain danmage to support statutory
mental health mitigation, he would have wanted to present it. (ld.)
Cummi ngs’ non-use of a nmental health expert was based on Dr.
Berland’s MWPI, the DOC records, and “just know ng and comuni cati ng
with” M. Jones. (EHT. 50-51) Cunmi ngs highlighted areas of M.
Jones’ DOC records that he was concerned about, specifically
references to anti-social personality disorder. (EHT. 76-80) At the
time of M. Jones’ trial, nmental health mtigation was “pretty-well
established.” (EHT. 86-87) Cumm ngs agreed that if he had testinony

reflecting significant nental illness and brain damage, it woul d have
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been better to present the evidence. (EHT. 108)

M. Jones’ intoxication at the time of the crinme was sonething
Cumm ngs wanted to establish at penalty phase. (EHT. 48) Cunm ngs
identified a hospital toxicology report that stated M. Jones’ bl ood-
al cohol level at .263 with traces of cocaine. (EHT. 49) Cumm ngs
was aware of this report and had it as part of his file. (1d.)
Cumm ngs was aware that M. Jones had drug use issues, specifically
cocaine. (EHT. 50)

Dr. Robert Berland was received by the |lower court as an expert
in forensic psychol ogy without objection. (Id.) Dr. Berland did
“limted” work on this case in 1991. (EHT. 270) Dr. Berland was
asked to performan MWI on M. Jones which he did. (Id.) Berland
opi ned that the data indicated M. Jones may have been trying to hide
his mental illness and there were no attenpts to fake nmental ill ness.
(EHT. 271) WM. Jones’ score indicated a “chronic psychotic
di st urbance” that he probably had for at |east two years prior to the
test. (1d.) Psychotic disturbance is defined by three main
synptons: hal |l uci nation, delusion, and biologically based nood
di sturbance. (ld.) M. Jones’ MWl profile was a typical chronic
psychosis profile. (EHT. 273) The profile was especially high on
the mani a scal e and high on scales typical in drug abusers. (EHT.
273-274) The elevated scale 4 could be influenced by character

di sorder, biological nental illness, or both. (1d.) Both were
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probably involved. (1d.)

Dr. Berland was never contacted by Geg Cunm ngs. (EHT. 274)
Dr. Berland interviewed M. Jones at death row in 2003 at the request
of CCRC. (EHT. 275) Berland did an assessnent of M. Jones’ nental
i1l ness history and assessed possi bl e brain danage, as well as
vari ous non-statutory mtigators. (ld.) Berland reviewed numerous
docunents and interviewed w tnesses. (EHT. 275-77)

Dr. Berland testified that M. Jones neets the criteria for
application of the extrene nental or enotional disturbance statutory
mtigating factor. (EHT. 279) This is based on the diagnosis of
mental illness substantiated by the MVWI and w tness interviews.
(EHT. 280- 84)

Dr. Berland testified that in his opinion the substantia
i mpai rment statutory mtigating factor applies. (l1d.) This was
based on M. Jones’ biological nental illness which resulted in
i nvoluntary choi ces, behavior, and judgnment. (ld.) Added to this is
the fact that M. Jones was substantially under the influence of
al cohol and cocaine at the time of the alleged offense. (EHT. 285)
The intoxication woul d have aggravated underlying nental illness,
maki ng M. Jones nore inclined toward crimnal activity and viol ence.
(Id.) These influences were “biological and involuntary.” (1d.)

Dr. Berland' s evaluation revealed a history of al coholismby M.

Jones, starting at age 12 or 13, and crack cocai ne abuse, at |east 6
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nmont hs prior to the alleged offense. (EHT. 287) Finally, Dr.
Berl and’ s evaluation revealed brain inpairnment in M. Jones. (1d.)
This was based on the WAIS results obtained in 1978. (EHT. 292)

Dr. Berland s evaluation also reveal ed the existence of extrene
vi ol ence and extrene famly circunstances in M. Jones’ chil dhood.
(EHT. 293-97) Dr. Berland also reviewed M. Jones’ prior
i ncarceration records which reveal ed “outstandi ng perfornance” on
wor k assi gnnents and “out standing or above satisfactory” on his
housi ng assignnment. (EHT. 297) M. Jones ultimately progressed to a
work rel ease assignnment. (EHT. 298) In ternms of anti-social
personality disorder, Dr. Berland testified that even if it exists,
M. Jones’ “nmental illness is a nore salient, nore persistent adverse
i nfluence on his behavior.” (EHT. 299) Dr. Berland reviewed the DOC
records which suggested possible anti-social personality disorder and
he stated that those references do not change any of his opinions.
(EHT. 299- 300)

B. Lay Wtnesses

Cummings testified that in preparation for penalty phase, he
spent “a nmorning” with M. Jones’ famly. (EHT. 51) Cunm ngs stated
t hat he thought that would be enough. (EHT. 52) Cunm ngs stated
that M. Jones’ sister “always was” going to be the only person to
testify. (lId.) Cummngs did not talk to any teachers or get school

records. (1d.) Cunmngs did not recall why M. Jones’ nother was
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not called to testify. (EHT. 53) Further testifying as to why only
M. Jones’ sister testified, Cumm ngs stated, “The trial had ended
and the judge gave us — he said, we'll start the penalty phase in
about an hour. And that sort of threw ne. And | don’t know who was
in a very good enotional state to testify at that tine.” (l1d.)

Cumm ngs did not recall if he ever spoke with M. Jones’ fat her.
(1d.) Cunm ngs testified that he woul d want soneone such as a
teacher or coach to testify and does not know why “it didn't get
done” in this case. (EHT. 54-55) Cunmings did not recall talking to
Kay Underwood. (EHT. 55) Cummings testified that he does not recal
bei ng aware that M. Jones had a ten year old daughter at the tinme of
the trial and thinks he nmay have read this recently. “[I]t was like
news to nme maybe, | don’t know. ” (I1d.)

Dr. Joseph Accurso testified that he was M. Jones youth
football coach and knew that Harry had a rough hone life. (EHT. 118-
19) Harry was a “bright-eyed” boy and an “absol ute, fabul ous
football player.” (EHT. 120) Harry was respectful, stood up for
ot her kids, and was a | eader on the football team (1d.) Harry
practiced and worked hard. (1d.) Harry was a kid that Accurso
“l oved to have babysit for ny kids.” (EHT. 122)

Sam M ddl eton testified that he is married to M. Jones’ cousin
Bertha. (EHT. 137) Harry was a good child who treated M ddl et on

with “great respect.” (EHT. 139) Harry was wel|l-nmannered and
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treated Mddleton as an authority figure. (l1d.) M ddleton never saw
M. Jones drunk, using drugs, or with a firearm (EHT. 143)

Bertha M ddl eton testified that she is M. Jones’ first cousin
and that they grew up in a wooden farmhouse in South Carolina. (EHT.
163) Between the famlies, there were eight children and two adults.
(Id.) The culture in Mam was totally different than what they
experienced in South Carolina. (EHT. 164) M. Jones, as a child,
told Bertha that he wanted to be sent to prison like his father.
(EHT. 165) The kids hel ped their nother work the fields (EHT. 170),
pi cking cotton and beans. (ld.) Harry was a quiet and respectful
child who never treated Bertha badly. (EHT. 167) Harry’'s nother’s
i ncarceration was “very enotional” on the children. (EHT. 170) No
one from soci al services ever checked on the kids. (I1d.)

Kay Underwood and M. Jones dated when they were younger; she in
her late teens and he in his early twenties. (ld.) Underwood went
to Florida A & MUniversity in 1984 and Harry got hinself transferred
to a work canp near Tall ahassee to be with her. (l1d.) M. Jones
vi sited Underwood and they discussed plans to get married. (I1d.)

In 1986, Underwood had to | eave school and return hone to M am.
(EHT. 177) As a result, her relationship with M. Jones ended.

(1d.) M. Jones was a caring person towards Underwood. (I1d.)
Underwood stated that M. Jones told her that his probl ens began when

hi s nother was sent to prison. (ld.) M. Jones |oved his nother
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very much. (I1d.) Underwood knew M. Jones’ nother. (1d.) M.
Jones’ nother loved him (1d.) M. Jones is very know edgeabl e
about the bible and even considered beconming a mnister. (EHT. 178)
Underwood is still friends with M. Jones and has been for twenty-
plus years. (l1d.) M. Jones has been a good and kind friend to
Underwood. (l1d.) M. Jones has a daughter named Tasheba that is
approxi mately twenty-one years old and who M. Jones expresses
interest in. (1d.) Underwood does not recall M. Jones using
al cohol or cocaine (EHT. 183), but he probably did not use it around
her out of respect. (EHT. 189) M. Jones is an intelligent person.
(EHT. 187) Added Underwood, “Harry was — has al ways been ny nunber
one friend, or the best friend that | have ever had, so he was the
type of friend that | could always go to and talk to hi mabout the
nost difficult times in nmy life, and he woul d be supportive or
positive . . . .” (EHT. 186-87)

Nancy Showalter identified a mtigation information formwth
Gene Taylor’s handwiting. (EHT. 195) The purpose of the formis to
devel op background i nformation on the client. (l1d.) The docunent
reflects that M. Jones has a child named Tasheba. (EHT. 196) The
docunent indicated that M. Jones saw his daughter three nonths prior
to the interview (1d.)

Johhny Lanbright, M. Jones’ brother, testified that life in

Sout h Carolina was hard and that people in Florida were different.
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(EHT. 205) The famly sharecropped on plantation land. (1d.) M.
Jones’ father was verbally and physically abusive. (1d.) He “was
not a father.” (Id.) Lanbright has had a lifelong struggle with
al coholismthat is directly related to the difficulties of his
chil dhood, particularly his nother’s incarceration. (EHT. 206-07,
210) He has had | egal troubles because of his alcoholism (EHT
210) Lanbright loves his brother and feels that his life should be
saved. (EHT. 207) Harry's nother |oved himvery nmuch. (1d.)
Theresa Val entine, M. Jones’ eldest sister, testified that her
father was a heavy drinker and very abusive. (EHT. 212-13)
Theresa’ s not her and boyfriend Tonmy were involved a | ot of violence
that M. Jones was witness to. (EHT. 214) \While there was sone
hel p, Theresa and Betty could not provide care for the kids. (1d.)
There was little financial assistance while their nother was in
prison. (EHT. 214-15) Harry's problens began after his nother was
sent to prison. (EHT. 219) Theresa is a spiritual woman that turned
to God to deal with the trauma of her childhood. (EHT. 215-16)
Theresa | oves her brother and would like to see himlive. (EHT. 216)
D ane Jones, M. Jones’ youngest sister, recalled that when he
was a child, Harry s nother nick-naned him*“Beaver” after the title
character in the television show “Leave it to Beaver.” (EHT. 224)
Harry’'s father was an al coholic and had left the famly once before

as well. (EHT. 225) The kids had conflicted feelings about their

76



father | eaving;, they were saddened by the | oss, but al so happier
because “there was no nore fighting.” (EHT. 226) Harry's father was
partial to himand his |leaving affected Harry. (1d.) When t he
children’s nother was sent to prison, it had a dramatic affect on
Harry. (1d.) Harry would visit his nother in prison and it had an
obvi ous affect on him (EHT. 228) “[E]Jverytinme we would go there he
woul d — you know, you could see the action in his face, and the
noods, the nmobod swing he would be in, you could tell that basically
everybody was affected, because we didn’t want to | eave her there.”
(1d.) The children were teased and taunted about their nother being
in prison. (EHT. 229) D ane was an unwed nother at sixteen years
old and was once charged with food stanp fraud. (ld.) Harry was a
smart student, but his nother’s incarceration affected his academ c
performance. (ld.) However, he later got his GED while
incarcerated. (EHT. 231) Harry has a daughter who is now 21 years
old. (1d.) Wen she was a child, Harry had a relationship with her
and woul d take care of her at tinmes. (I1d.) Harry s daughter has
visited himon death row (EHT. 232) Diane |oves her brother and
believes his life is worth saving. (EHT. 233)

Betty Stewart, M. Jones’ sister, testified that he was born in
Holly Hill, South Carolina where the famly lived. (EHT. 243-44)
Betty recalled that Harry was born in her grandparents’ house and

that her nother was on the floor and bl eeding severely. (EHT. 244)
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The parents relationship was “very violent”, with the viol ence

wi tnessed by the kids. (EHT. 244-45) Harry's father was an abusive
al coholic and when he woul d beat their nother, Betty and Harry would
try to stop him (1d.) Harry s father was in and out of prison.
(EHT. 246) The famly sharecropped on the farmof a white man and
wor ked for him (EHT. 247) The famly worked in exchange for a
place to live. (l1d.) The famly ultimately noved to Mam and the
vi ol ence by their father got worse; they would often flee into the
streets to escape him (1d.) The police would cone but they did not
do anything. (1d.) The cultural difference between South Carolina
and M am was overwhelmng. (ld.) The other kids teased them
because they were different, especially in the way they spoke with an
Afri can accent called Geeche. (EHT. 249) Wen their father left,
the famly was “very, very poor.” (ld.) Their nother was uneducated
and had not worked previously. (1d.) The children did w thout
clothing or food and “suffered traumatically.” (1d.) Their nother’s
new boyfriend was violent and drank a lot. (EHT. 251) Betty
described himas a “Baker Act.” (1d.) Betty stated that her nother
drank too and that it “destroyed her.” (l1d.) M. Jones’ nother
began to fight back when Tonmy becane violent and the children

wi tnessed the crying, screamng, and violence with knives and irons.
(Id.) There was bl oodshed and the kids would have to clean up the

bl oody ness when they were sent to jail. (1d.) According to Betty,
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“the nost horrible time” was when their nother was sent to prison.
(EHT. 252) The kids were left crying and scream ng and no soci al
servi ce agency cane to the honme. (EHT. 252-53) There were limted
financial neans. (l1d.) Visiting his nother in prison was hardest on
Harry because he was the youngest and did not understand. (EHT. 254)
Harry felt like, after |osing another parent, he did not have
anybody. (1d.) Oher people in the comunity would tease the kids
about their nother being in prison and being “crazy.” (ld.) The
kids were al so teased about having to wear the sane clothes to schoo
every day. (EHT. 255) Betty becane pregnant as a teenager. (1d.)
Betty did not get married and feels that the pregnancy was a result
of the |loss of her nother and the need for someone to | ove her.
(1d.) At the tinme of M. Jones’ trial, Geg Cunmm ngs came to M am
once to speak with Betty. (ld.) He was there |ess than one hour.
(EHT. 257) Betty |loves her brother and would have asked the jury to
spare his |life because “he didn’'t have a chance.” (EHT. 258)

LAW

In order to prevail on his claimof ineffective assistance of
counsel, M. Jones nust prove two el enents, deficient perfornmance by

counsel and prejudice. Strickland v. Washi ngton, 466 U S. 668

(1984). In order to establish that counsel’s performance was
deficient, M. Jones “nust show that counsel’s representation fel

bel ow an obj ective standard of reasonabl eness” based on “prevailing
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professional norns.” 1d. at 688. To establish prejudice M. Jones
“must show that there is a reasonable probability that, but for
counsel s unprofessional errors, the result of the proceedi ng woul d
have been different. A reasonable probability is a probability
sufficient to underm ne confidence in the outcone.” I|d. At 694.
Beyond the guilt-innocence stage, defense counsel nust discharge
very significant constitutional responsibilities at the sentencing
phase of a capital trial. The Suprenme Court has held that in a
capital case, "accurate sentencing information is an indi spensable
prerequisite to a reasoned determ nati on of whether a defendant shal
live or die [made] by a jury of people who may have never nade a

sentencing decision.” Gegg v. Ceorgia, 428 U S. 153, 190 (1976)

(plurality opinion). In Gegg, the Court enphasized the inportance
of focusing the sentencer's attention on "the particul arized
characteristics of the individual defendant." 1d. at 206. See al so

Roberts v. Louisiana, 428 U S. 325 (1976); Wodson v. North Carolina,

428 U.S. 280 (1976).
State and federal courts have expressly and repeatedly held that

trial counsel in capital sentencing proceedings has a duty to

i nvestigate and prepare available mtigating evidence for the

sentencer's consideration. See Phillips v. State, 608 So. 2d 778

(Fla. 1992); State v. Lara, 581 So.2d 1288 (Fla. 1991); Stevens V.

State, 552 So.2d 1082 (Fla. 1989). See also Eldridge v. Atkins, 665
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F.2d 228, 232 (8th GCir. 1981) (“[i]t is the duty of the |lawer to
conduct a pronpt investigation of the circunstances of the case and
explore all avenues leading to facts relevant to guilt and degree of
guilt or penalty”).

Counsel here did not neet rudinentary constitutional standards. As

explained in Tyler v. Kenp, 755 F. 2d 741 (11th Cr. 1985):

In Lockett v. Chio, the Court held that a

def endant has the right to introduce virtually
any evidence in mtigation at the penalty phase.
The evol ution of the nature of the penalty phase
of a capital trial indicates the inportance of
the [sentencer] receiving accurate information
regardi ng the defendant. W thout that
information, a [sentencer] cannot make the
life/death decision in a rational and

i ndi vi dual i zed manner. Here the [sentencer] was
given no information to aid [hin] in the penalty
phase. The death penalty that resulted was thus
robbed of the reliability essential to confidence
in that decision.

Id. at 743 (citations omtted).

Counsel 's highest duty is the duty to investigate and prepare.
Where counsel does not fulfill that duty, the defendant is denied a
fair adversarial testing process and the proceedings' results are

rendered unreliable. See, e.g, Thomas v. Kenp, 796 F. 2d 1322, 1324

(11'" Cir. 1986) (little effort to obtain mtigating evidence), cert.

denied, 107 S.C 602 (1986); King v. Strickland, 748 F.2d 1462, 1464

(11th GCir. 1984) (failure to present additional character w tnesses

was not the result of a strategic decision nade after reasonable
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investigation), cert. denied, 471 U.S. 1016 (1985). See also Nealy

v. Cabana, 764 F.2d 1173, 1178 (5th Cr. 1985) (counsel did not
pursue a strategy, but "sinply failed to nake the effort to
i nvestigate").

No tactical notive can be ascribed to an attorney whose

om ssions are based on ignorance, see Brewer v. A ken, 935 F. 2d 850

(7th Gr. 1991), or on the failure to properly investigate or

prepare. See Kenley v. Arnontrout, 937 F.2d 1298 (8th Cr. 1991);

Kimel man v. Morrison, 477 U.S. 365 (1986). The key aspect of the

penalty phase is that the sentence be individualized, focused on the
particul ari zed characteristics of the individual defendant. Penry v.

Lynaugh, 488 U.S. 74 (1989); Gegg v. Georgia, 428 U S. 153 (1976).

This did not occur in M. Jones' case.

The Eleventh Circuit has established that defense counsel has an
i ndependent responsibility to investigate potential mtigating
evi dence before maki ng a deci sion whether to present it. Porter v.

Singletary, 14 F.3d 554, 557 (11th Cir. 1994); Horton v. Zant, 941

F.2d 1449, 1462 (11'" Gir. 1991) (counsel cannot make a strategic
decision to not present mtigation when counsel has “failed to
i nvestigate his options and nake a reasonabl e deci si on between

thent); Harris v. Dugger, 874 F. 2d 756, 763 (11'" Cir.), cert.

deni ed, 493 U. S. 1011 (1989) (explaining that counsel nust gather

enough i nformation regarding potential mtigation to nake an
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“informed judgenent”). Further, the cases make it clear that "the
mere incantation of the word 'strategy' does not insulate attorney

behavior fromreview. Cave v. Singletary, 971 F. 2d 1513, 1518 (11”

Cir. 1992), citing Lightbourne v. Dugger, 829 F. 2d 1012, 1026 (11'"

Gir. 1987).

In Wggins v. Smith, 123 S. C. 2527 (2003), the United States

Suprene Court expanded on the duties of counsel to conduct a

“reasonabl e investigation.” Wggins involved a decision by trial
counsel to limt the scope of mtigation investigation. [|d. at 2533.

In rejecting counsel’s decision in Wggins not to present significant

mtigating evidence, the Court, citing its opinion in WIllians v.

Taylor, 529 U. S. 362 (2000), held that before counsel may limt the
presentation of mtigating evidence, counsel must fulfill the
obligation to conduct a thorough investigation of the defendant’s
background. 1d. at 2535. Wgqggins further held that a limtation on
the scope of mitigation investigation nust be reasonable in order to
be considered legitimately strategic. 1d. at 2536.

Fur t her nor e,

‘It is the duty of the |l awer to conduct a pronpt
i nvestigation of the circunstances of the case
and to explore all avenues leading to facts
relevant to the nmerits of the case and the
penalty in the event of conviction. The

i nvestigation should always include efforts to
secure information in the possession of the
prosecution and | aw enforcenent authorities. The
duty to investigate exists regardless of the
accused's adm ssions or statenents to the | awer
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of facts constituting guilt or the accused's
stated desire to plead guilty.” 1 ABA Standards
for Crimnal Justice 4-4.1 (2d ed. 1982 Supp.).

Ronmpilla v. Beard, 125 S. Ct. 2456, 2466 (2005)(enphasi s added).

ANALYSI S

A. Mental Health

The | ower court’s order addressing M. Jones’ clains of penalty
phase ineffectiveness in failing to present nental health evidence
rests on two premses. First, the |ower court appears to find that
Dr. Berland s testinony and di agnosis woul d have reduced credibility
because he used an MWI rather than the MWI 1. (Lower Court
Order/p. 9) Second, the |ower court finds that G eg Cunmm ngs nmade an
i nformed decision not to present nental health evidence based on
Cunmi ngs review of DOC records. (Lower court Order/p. 10)

First, as to Dr. Berland’ s use of the MWI as opposed to MVPI
1, Dr. Berland testified that the MWI Il was only two years old at
the tinme and had not been researched enough to conpletely ensure its
reliability. Further, Dr. Berland testified that the MWI was
perfectly viable in neasuring nental illness in 1991 and still today

for that matter.” In sum there was nothing wong with using the

7 The | ower court also cites to Dr. Berland being “confronted”

by the state about this Court’s opinion in Philnore v. State,

820 So. 2d 919 (Fla. 2002), wherein the state asserts that

Dr. Berland conceded that the MWl overesti mates nent al

illness in black mal es. However, no actual testinony from

Phil nore was introduced in this record. Further, the

Phi |l nore opinion is unclear as to whether or not Dr. Berland
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MWPI , then or now.

Regardi ng Cunm ngs’ “informed” decision as to rejecting the use
of nmental health evidence, there is sinply insufficient evidence that
that the decision was infornmed at all. The |ower court ignores that
all Cumm ngs’ statenents about an “infornmed” decision were entirely
specul ative. Cumm ngs stated that he had no recollection of talking
to any nental health expert about Dr. Berland s testing. There is no
evidence in Cunmngs’ file to suggest that he ever spoke with a
mental health expert. Cumm ngs’ billing records in this case reveal
no calls or conversations with a nmental health expert. Cunm ngs
never filed a notion to have an expert appointed. As Cunm ngs
adm tted, when he spoke with post-conviction counsel a couple nonths
prior to the hearing, he told counsel that he visited M. Jones,

t hought he was okay, and did not feel there were any nmental health

i ssues. The "“investigation” of nental health that the | ower court

al l udes to does not exist. There is zero evidence to support

Cumm ngs’ speculation. Al the state could point to at the hearing
were sone “highlights” and “stars” made on the DQC records.

In addition to these obvi ous unreasonabl e factual findings, the

ever conceded the overestimation. The only thing definitive
about this Court’s opinion in this regard is that Dr. Berland
“conceded” that he used the MWI, as he stated he did in this
case. Philnore at 937. Additionally, Dr. Berland testified
that if this Court’s opinion or any transcript states that he
did testify as to an overestimation, there is sone sort of
error involved because that is not what he said.
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| ower court fails to acknow edge, at all, the plethora of powerful
mtigating evidence, both statutory and non-statutory, that Dr.
Berland testified to. Dr. Berland testified that M. Jones suffers
froma chronic psychotic disturbance which invol ves hall ucination,
del usi on, and nood di sturbance. 1In testing, there were no attenpts
by M. Jones to fake nental illness. Berland opined that the
statutory mtigator of extreme nental or enotional disturbance
appl i es based on testing and interviews that reveal ed wi de-rangi ng
mental illness, including chronic psychosis, paranoia, anger, thought
process di sturbance, nood disturbance, depression, and nanic

di sturbance. Berland found that the substantial inpairnment statutory
mtigator applies as well. This finding is based on M. Jones’
mental illness, which inpairs his choice maki ng and judgnment, the
fact that M. Jones was substantially under the influence of alcohol
and cocaine at the tinme of the incident, and M. Jones’ history of

al cohol and cocaine use. Additionally, Dr. Berland testified that
M. Jones suffers frombrain inpairnment and has since at |east the
age of 19. Further, Dr. Berland testified that M. Jones’ history
reveal ed the exi stence of exposure to extrene violence in chil dhood
as well as extrene famly circunstances during childhood. Finally,
Dr. Berland testified that his evaluation reveal ed, based on positive
eval uation records, M. Jones ability to adapt to prison life. None

of this evidence, though clearly available to Cumm ngs, was presented
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to the jury.
None of the above evidence submtted through Dr. Berland is even
acknow edged by the [ ower court, nuch |ess analyzed in |ight of

Strickland. The | ower court ignores the nental health mtigation

that was available to Cunm ngs had he pursued any investigation.
Despite the lower court’s finding, there is no evidence to support
the notion that he did. Rather, the evidence clearly indicates that
Cumm ngs was aware of existing nental health issues (the Showalter
meno to Berland, Defense Exhibit 22), but sinply failed to
investigate. This was not a strategy. The nental health mtigation
presented by Dr. Berland at the hearing was powerful and conpelling.
It was available to M. Cunm ngs had he investigated. He did not.
The decision not to investigate or present this mtigation was
certainly uninformed. Had the evidence been presented, the result of
the penalty proceedi ngs woul d have been different. Cunmm ngs deci sion
here, not to follow up on the nental health nmitigation that he was
clearly aware of, is not reasonable. Even if Cumm ngs did have
concerns about anti-social personality disorder, it was unreasonable
not retain a nental health expert, or at least talk to Dr. Berl and,
and determ ne how such a diagnosis, if it even existed, factored into
M. Jones’ overall nental health. The fact is that, whatever

deci sion Cunm ngs made, it was thoroughly uninformed in terns of M.

Jones’ nental health history and status
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B. Lay Wtnesses

The | ower court ruled that the |ay wi tnesses presented in
support of mtigation were “nerely cunul ative” to the w tnesses
presented at trial and that M. Cunm ngs nade a “consci ous deci sion”
to present only M. Jones’ childhood through his sister. (Lower
Court Order/p. 9)

As to the court’s finding that the hearing w tnesses were nerely
cunul ati ve, the order nmakes a conclusory finding wthout even
anal yzi ng what was presented at the hearing. |In fact, the court
fails to acknow edge that several w tnesses even testified, including
Dr. Joseph Accurso and Kay Underwood. The w tnesses at the
evidentiary hearing presented many mtigating facts never presented
at trial.

Dr. Accurso testified about M. Jones’ youth and the fact that
Harry was an excellent football player, a respectful child, and a
| eader on the team Dr. Accurso also stated that he |liked to have
Harry babysit for his children. Sam M ddleton testified that Harry
was a good child who treated himwi th respect and as an authority
figure. Bertha Mddleton testified to the upbringing in South
Carolina and the cultural differences between South Carolina and
Mam . Bertha also testified as to the enotional toll of Harry's
nmot her going to prison and the fact that there was no assi stance from

protective services. Kay Underwood testified extensively about her
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friendship with M. Jones and how ki nd and cari ng he had been to her
She tal ked about his knowl edge of the bible and thoughts of becom ng
a mnister. Underwood affirmed M. Jones’ and his nother’s nutual

| ove for each other. Underwood further testified about M. Jones’
daughter and his love for her. Johnny Lanbright, M. Jones’ brother,
testified Harry’'s early life in South Carolina and the fact that he
(Lanbright) has struggled with al coholismand | egal troubl es because
of his childhood. Lanbright also stated his |love for his brother,
his belief that Harry's life is worth saving, and the fact that
Harry's nother | oved himdearly. Theresa Valentine testified as to
the difficulties for the children in surviving after their nother
went to prison and stated her |ove for her brother. Diane Jones
testified passionately about Harry having to visit his nother in
prison and the affect it had on him Diane testified regarding Harry
being intelligent and ultimately getting his GED in prison. D ane
also affirnmed Harry's |l ove for his daughter, Tasheba. Further, D ane
testified that she becanme an unwed nother and was charged with food
stanp fraud. Diane also stated her |ove for her brother. Betty
Jones testified about the upbringing in South Carolina, the cultural
di fferences between South Carolina and Mam which nmade the famly
feel like outsiders, the poverty the famly endured, Harry’s

chil dhood visits to see his nother in prison, and her own struggl es

as an unwed teenage nother, a fact she related directly to her
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traumati c childhood. Betty stated her |love for Harry and her request
for nmercy.

Contrary to the lower court’s finding, none of this evidence was
presented at penalty phase. The evidence is not cunul ati ve.

Further, in addition to this evidence, all of the children provided
addi tional conpelling testinony regarding the extrenme viol ence that
mar ked their entire childhood. It is also inportant to note that al
of M. Jones’ siblings testified to difficulties in their own lives
as a result of their childhood, facts that would have rebutted the

state’s false notion at trial that Betty, as a police officer, had

“done fine.”

The lower court‘s finding that Cummi ngs nmade a “consci ous
decision” to use only Betty as a mtigation wtness inplies an
infornmed strategy. The testinony at the hearing contradicts this
finding. Wile Cumm ngs testified that he spent “a norning” with
Betty, Diane, and their nother, the girls testified that it was | ess
than an hour. Cunm ngs did not talk to any teachers or coaches and
did not recall why not. Cunmings did not recall ever speaking with
M. Jones’ father. Cumm ngs did not recall speaking with Kay
Underwood or any other friends. Qumm ngs did not know that M. Jones
had a daughter. Cumm ngs did not know why M. Jones’ nother was not
called to testify. The fact is, Cummngs talked to three mtigation

Wi tnesses for |less than an hour, leaving himsinply uninforned as to
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the breadth of M. Jones’ life. This was, rather than a conscious
deci sion, an uninforned decision. Further, it was an uninforned

deci sion that prevented the jury fromhearing a trenendous anount of
mtigation reflecting the entirety of M. Jones’ life. Had the

deci sion been infornmed and the entirety of lay mtigation presented,
in conmbination with the powerful mental health testinony, a different

result was |ikely.
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A.

ARGUVENT | | |

THE TRI AL COURT ERRED | N SUMVARI LY DENYI NG MR
JONES CLAI M5 OF | MPROPER SHACKLI NG AND
PROSECUTCORI AL M SCONDUCT.  THESE VI OLATI ONS
DENIED MR JONES H' S RI GHTS UNDER THE FI FTH,

SI XTH, ElI GHTH, AND FOURTEENTH AMENDMVENTS TO THE
UNI TED STATES CONSTI TUTI ON, AS VWELL AS THE
CORRESPONDI NG PROVI SI ONS OF THE FLORI DA

CONSTI TUTI ON. FURTHER, TRI AL COUNSEL PROVI DED

| NEFFECTI VE ASSI STANCE OF COUNSEL I N FAILING TO
PROTECT MR JONES' RI GHTS REGARDI NG THESE

VI OLATI ONSARGUMENT || MR GRIM WAS DEPRI VED OF HI S
CONSTI TUTI ONALLY GUARANTEED RI GHT TO EFFECTI VE
ASSI STANCE OF COUNSEL AT HI' S CAPI TAL TRI AL WHEN
H S ASSI GNED ATTORNEY FAI LED TO ADEQUATELY

| NVESTI GATE AND/ OR PRESENT EXCULPATORY AND

| MPEACHVENT EVI DENCE AND TESTI MONY, AND FAI LED TO
ADEQUATELY PREPARE FOR AND CHALLENGE THE EVI DENCE
PRESENTED BY THE STATE. AS A RESULT, CONFI DENCE
IN THE JURYi S VERDI CT | S UNDERM NED. THE LOVER
COURT ERRED I N DENYI NG THI S CLAI M AFTER AN

EVI DENTI ARY HEARI NG THE FI LES AND RECORDS DO
NOT REFUTE THE CLAIMS AND THE TRI AL COURT ERRED

I N NOT GRANTI NG AN EVI DENTI ARY HEARI NG .

| MPROPER SHACKLI NG

In his 3.850/1 notion, M. Jones averred that he “was shackl ed

in view of the jury at his capital trial. During voir dire, M.

Jones was shackled in front of the venire. Menbers of the venire,

fromwhich the ultinmate jury panel was selected, had a full view of

t he shackl es which were placed on M. Jones.” (Mtion at p. 75)

Furt her,

M. Jones alleged that trial counsel was ineffective in

failing to protect his rights in this regard. (Id at 76.)

M.

Jones was prepared to present witnesses at an evidentiary

heari ng substantiating his claimthat a shackling device was utilized
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in front of the jury. These w tnesses include nmenbers of the jail
staff, M. Jones’ trial attorney, and at |east one nenber of the
medi a.

The | ower court, on the record at the evidentiary hearing (EHT.
423) and in its witten order (Order of Summarily Denied d ains/ p.

3) sinply states as a matter of fact that the shackling never
happened. The |l ower court fails to cite to any portion of the record
which refutes the claim The court acts as a witness, not subject to
exam nation, and sinply denies the claimwthout a hearing.

The lower court’s ruling in this regard is in direct
contravention of this Court’s |ongstandi ng precedent in Lenon v.
State, 498 So. 2d 923 (Fla. 1986). There, this Court held that
unless the files and records in this case refute a post-conviction
claim the claimis entitled to an evidentiary hearing as a matter of
right. As stated, the |ower court here does not reference any of the
files or records in summarily denying the claim Further, this was
not a successor notion where, apparently, |ess enphasis is placed by
this Court on granting evidentiary hearings. The |ower court erred.

The practice of shackling as such was expressly di sapproved in

El | edge v. Dugger, 823 F. 2d 1439 (11th Cr.), nodified on other

grounds, 833 F. 2d 250 (11'" Gir.), cert. denied, 485 U S. 1014

(1987). In addition, the Court noted there was nothing to indicate

that the Suprenme Court did not intend its rulings to apply to the

93



penalty phase of a capital case. Elledge, 823 F. 2d at 1451. At no
time was there "any showi ng that the shackling was necessary to
further an essential state interest. . . [and] [t]he trial court
never "polled the jurors to determ ne whether any of them would be
prejudi ced by the fact the defendant was under restraints." El|edge

823 F. 2d at 1452, quoting Wodard v. Perrin, 692 F. 2d 220, 221 (1%

Gr. 1982).

In Deck v. Mssouri, 125 S.C. 2007 (2005), the United States

Suprenme Court decided issues apparently left open by Elledge. First
the Court held that “we nmust conclude that courts cannot routinely
pl ace defendants in shackles or other physical restraints visible to
the jury during the penalty phase of a capital proceeding.” Deck at
2015. Thus, shackling during the penalty phase is bound by the sane
restriction applied to guilt-phase proceedings. Al so, the Court
hel d, arguably for the first tine, that “the defendant need not
denonstrate actual prejudice to make out a due process violation”
where he has been forced w thout adequate justification to be
restrained in front of the jury. 1d. There was no stated
justification for the restraints in this case. Again, as stated,
there is also no record basis for the court’s denial of an
evidentiary hearing. A hearing is necessary to resolve this issue.
B. | MPROPER PROSECUTORI AL ARGUVENT

M. Jones further alleged that inproper prosecutorial argunents
were made at guilt and penalty phase. During closing argunment at the
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gui |t phase, the prosecutor made an obviously inappropriate coment
on M. Jones’ Fifth Amendnent right:

They put M. Hollis out that night and Harry
Jones followed the victimback outside. Johnnie
Mae Hollis does not know what happened after that
and only through piecing together the evidence do
we know what happened after that. W do not know
how he persuaded George Young to drive him
further to go up further in the northeast part of
the county up to Boat Pond. And that's one of

t hose questions like | told you at the outset
that we sinply are never going to be able to
answer because only two peopl e know how he tal ked
himinto that. Only two people know and one of
themis dead. |'ve got a couple of theories, but
they're theories. | can speculate |i ke anybody
el se, but | don't know.

(TT. 846) (enphasis added). Trial counsel failed to object to this
bl atantly inproper coment at any point in the proceedi ngs. Next,
t he prosecutor inproperly disparaged defense counsel's closing
argunent and M. Jones' defense:

| think what you have just experienced may
be best referred to as a shotgun of the

i mgi nation defense. It is not truly a
defense. It's a distraction. |In this case

| hope an attenpt to distract you.
(TT. 905) (enphasi s added)

During the prosecutor's closing argunent at the penalty
phase, he nade a blatantly inproper "future dangerousness”
ar gunent :

[Tlhe life of this defendant is no doubt
precious to him but this terrible crine,
when you view the aggravating circunstances,
requires the nost terrible penalty. Does
this dimnish us, does this make us | ess,
does this reduce us or |lower us to the |evel
of soneone who goes out and deliberately
takes a life? No. No, because the

di fference between nmurder and sel f-defense,
bet ween crinme and puni shnent, is all the
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difference in the world.
(TT. 986-87) (enphasis added) The prosecutor's argunment here
was an attenpt to equate a jury recomrendati on of death with
sel f -defense. Obviously, the prosecutor neant to suggest to the
jury that their potential death recomendation was a justified
nmeasure to prevent M. Jones fromconmtting violence again.
Such an argunent is universally proscribed. Despite the clear
i nappropri ateness of the argunent, trial counsel again failed to
obj ect, either contenporaneously or at the concl usion of
ar gunent .

This type of argunent, which denigrates and di sparages the
def ense case, was conpl etely inproper and shoul d have been
objected to. Trial counsel failed to, at any point, object to
t hi s obvi ous inproper comrent.

| nproper argunent by a prosecutor reaches the threshold of
fundanmental unfairness if it is "so egregious as to create a
reasonabl e probability that the outconme was changed." Brooks v.
Kenp, 762 F. 2d 1383, 1403 (11'" Cir. 1985). A reasonable
probability is a probability sufficient to underm ne confidence

in the outcone. Strickl and. Def ense counsel was ineffective

for his failure to object. Well-established Florida | aw has

condemmed such inperm ssible argunent. Starting with Bertolotti

v. State, 476 So. 2d 130, 134 (Fla. 1985), the Court sounded an
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alarmthat instances of prosecutorial nsconduct were inproper.
"W are deeply disturbed as a Court by the continuing violations
of prosecutorial duty, propriety and restraint. Later, in

Jackson v. State, 522 So. 2d 802 (Fla. 1988), the Court agreed

that "the prosecutor's comment that the victinms could no | onger
read books, visit their famlies, or see the sun rise in the
nmorni ng as Jackson would be able to do if sentenced to life in
prison was inproper because it urged consideration of factors
outside the scope of the jury's deliberations.” 1d. at 809.

Bertolotti and Jackson lay out the deficient perfornmance of

def ense counsel when they fail to object to prosecutori al

m sconduct. See also, Hudson v. State, 538 So. 2d 829 (Fla.

1989). Wien a tinmely objection is nmade the of fendi ng argunent
constitutes reversible error. Had defense counsel perforned
effectively, M. Jones would be entitled to relief. Even if not
successful at trial, the objection would have preserved the
issue for review Cearly, the inproper conduct by the
prosecutor "perneated" the trial, therefore, relief is proper.

See Nowi tzke v. State, 572 So. 2d 1346 (Fla. 1990).

The I ower court erred in not granting an evidentiary
hearing as to the prosecutorial conmments and trial counsel’s
failure to object to these comments. The |lower court cites to

the coments in summarily denying the claimand states that they
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were not inproper.® (Order of Summarily Denied Clains at p. 4)
Al ternatively, the court holds that the clai mshould have been
rai sed on direct appeal and was being “recast” as a post-
conviction claim (l1d.) The |Iower court’s order ignores the
i nproper nature of the comments and the fact that the coments
were not objected to and thus, not preserved for review on

direct appeal. The Iower court erred.

gln brief, inadvertent testinony at the hearing, trial
counsel stated that the argunent regarding M. Jones’ Fifth
Amendmnent right appeared to himto be inproper and, further,
he had no expl anation for why he did not object. (EHT. 57-
59)
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CONCLUSI ON AND REL| EF SOUGHT

Based upon the foregoing, M. Jones respectfully urges this
Court to reverse the lower court’s order and to grant himrelief
on the argunents as this Court deens proper, including vacating
hi s convictions and sentences.
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Jeffrey M Hazen
Fla. Bar No. 0153060
Harry Brody
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