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STATEMENT OF THE CASE AND FACTS

The State general ly accepts Reeves’s statenent of the case and

facts but restates and adds the foll ow ng:

Around 5:15 a.m on January 29, 1999, Oficer Neff was
di spatched to a Chevron gasoline station after the burglary alarm
had sounded. (Supp. Vol. V, T. 23-25). She approached the station
and i mredi ately noticed that the storefront gl ass had been broken,
and two vehicles were parked out front. (Supp. Vol. V, T. 25).
VWile Oficer Neff observed one man run out of the store, dropping
a box, she also observed two other men, one of which was Reeves,
behind a Cadillac with the trunk open. (Supp. Vol. V, T. 25-26).

Upon seeing O ficer Neff, Reeves fled on foot, running around
t he Chevron building. He then canme back out front and entered the
ot her vehicle, a small green Ford. (Supp. Vol. V, T. 28-29)
Oficer Neff followed the Ford for a short distance before Reeves
fled the still noving vehicle. O ficer Neff struggled and fought
with Reeves, but he was able to wiggle free and flee into the
woods.  (Supp. Vol. V, T. 29-34). Oficer Neff returned to the
Chevron station, set up a perineter, and noticed that the trunk of
the Cadillac, where she had seen Reeves standing prior to his
flight, was full of cartons of cigarettes. (Supp. Vol. V, T. 34-
36) .

Reeves was apprehended after being detected by a canine unit

about two hours later. He was brought to the Chevron station where



Oficer Neff identified him Reeves was wearing a shirt but he had
been shirtless when O ficer Neff had pursued himearlier. (Supp.

Vol . V, T. 36-38).



SUWARY OF ARGUMENT

This Court should adopt the rationale of Reeves v. State, 920

So.2d 724 (Fla. 5th DCA 2006), and find that a trial court can
lawfully inpose a PRR sentence and a non-PRR crim nal punishnent
code sentence consecutively for offenses that arise out of the sane
crimnal episode. Because a PRR sentence is a statutory maxi num
sent ence, not a sentence enhancenent such as a habitual offender

sentence, this Court need not followits prior decisions in Hale v.

State, 630 So.2d 521 (Fla. 1993), cert. denied, 513 U S 909

(1994), and Daniels v. State, 595 So.2d 952 (Fla. 1992). Al so,

Reeves could have lawfully received four consecutive sentences
wi t hout the PRR designation, evenif his four convictions arose out
of the sane crimnal episode. Nonetheless, the facts support the
conclusion of both the trial court and the district court that
Reeves engaged in two separate episodes as the crines occurred in

different | ocations and had different victins.



ARGUMENT
REEVES WAS PROPERLY SENTENCED AS A PR SON

RELEASEE REOFFENDER FOLLOAED BY CONSECUTI VE
TERMS FOR H' S REMAI NI NG OFFENSES.

At issue beforethis Court is whether a trial court nmay inpose
a non-prison rel easee reoffender sentence consecutive to a prison
rel easee reoffender (“PRR’) sentence. Reeves received a twenty
year sentence for four third degree felonies: a five year sentence
as a PRRfor his resisting a |l aw enforcenent officer with viol ence
conviction, followed by three consecutive terns of five years
i mprisonnment for his convictions for burglary, grand theft, and
battery on a |law enforcenment officer. Reeves filed a notion to
correct pursuant to Florida Rule of Crimnal Procedure 3.800(a),
argui ng the consecutive sentences were illegal because they arose

froma single crimnal episode. Reeves v. State, 920 So.2d 724,

725 (Fla. 5th DCA 2006).
Affirmng the denial of his notion, the Fifth District Court

of Appeal held that a PRR sentence, followed by a consecutive
crim nal puni shment code sentence not ot herw se enhanced beyond the
statutory maximum is not anillegal sentence, even when the crines
arise fromthe sanme crimnal episode.! [d. at 726. |In reaching

this conclusion, the court certified conflict with Rodriguez v.

! The court also concluded that Reeves did engage in two
crimnal episodes, with the burglary and grand theft being one
incident, and the resisting arrest and battery on a | aw enf or cenent
of ficer being a separate crimnal episode. Id. at 725. The court
t hen added that this conclusion did not change the result. 1d.

4



State, 883 So.2d 908 (Fla. 2d DCA 2004). Reeves, 920 So.2d at 726.
In Rodriguez, the Second District Court of Appeal held that this
type of consecutive sentences, which arose fromthe sanme crimna

epi sode and t oget her exceeded t he maxi mumi ncarceration period for
any individual count under the PRR Act, was illegal.? Rodriguez,

883 So.2d at 909-910.

The State contends that this Court should adopt the rationale
of Reeves, and reject Rodriguez, as the inposition of a PRR
sentence fol |l owed by consecutive non-PRR sent ences, which together
do not exceed the statutory maxinmum is |legal under the Florida
Statutes and consistent with the intent of the PRR Act.

The PRR Act is codified at section 775.082(9)(a)l of the
Florida Statutes (1998 Supp.). The PRR Act provides that a person
who commits certain enunerated felonies under that statute within
three years of being released froma state correctional facilityis
a prison releasee reoffender. See section 775.082(9)(a)l1, Fla.
Stat. (1998 Supp.). The prosecutor may seek to have a defendant
sentenced as a PRR and upon a showing by a preponderance of the
evidence that the defendant is eligible, the trial court nust
i npose the statutory maxi num sentence for the enunerated felony.

Section 775.082(9)(a)2, Fla. Stat. (1998 Supp.). That person wil|

2 Interestingly, without the PRR designation, Rodriguez could
have been sentenced to twenty years for his four third degree
felony convictions. Wth the PRR designation, the district court
concluded that he could receive only a five year sentence.
Rodri guez, 883 So.2d at 909-910.



serve 100% of his or her sentence and not be eligible for parole,

control release, or any form of early release. Section

775.082(9)(b), Fla. Stat. (1998 Supp.). The purpose of this
section is to provide uniform punishment for those crinmes nade
puni shabl e under this section. Section 775.082(10), Fla. Stat.
(1998 Supp.).

This Court has stated that the purpose of this statute is
clear and, wunlike the habitual offender and habitual felony
of fender statutes, “where invoked, [the PRR Act] is intended to

operate as a mandatory minimumstatute.” See State v. Cotton, 769

So. 2d 345, 350 (Fla. 2000). The PRR Act does not increase the
maxi mum statutory penalty; instead, the discretion of the
sentencing court in selecting a penalty within the statutory range

is limted. MGegor v. State, 789 So.2d 976, 978 (Fla. 2001).

See also Kijewski v. State, 773 So.2d 124, 125 (Fla. 4th DCA 2000),

rev. denied, 790 So.2d 1105 (Fl a. 2001), cert. denied, 536 U. S. 961

(2002) (PRR Act did not increase the statutory nmaxi mum penalty).

Reeves’ s claimthat he coul d not recei ve consecutive sentences
hi nges on two points. He argues first that he engaged in one
crimnal episode® and as a result, he could only be sentenced to
four concurrent terns because a PRR sentence is an enhancenent

sentence. Thus, according to Reeves, under this Court’s decisions

 Respondent contends that the district court did properly
find that Reeves engaged in two crimnal episodes. See discussion
infra, pp. 14-17.



in Hale v. State, 630 So.2d 521 (Fla. 1993), cert. denied, 513 U S.

909 (1994) and Daniels v. State, 595 So.2d 952 (Fla. 1992),

consecutive sentences are illegal.

The only case which supports Reeves’'s position is Rodriguez.
The flaw in both Reeves’s argunent and in Rodriguez rests on the
prem se that a PRR sentence constitutes an enhanced sentence, |ike
that of a habitual offender sentence. Based upon that prem se
Reeves, relying upon Rodriguez, |ooks to Hale and Daniels as the
bases for the conclusion that a PRR sentence cannot be i nposed with
a consecutive crimnal punishnment code sentence.

A plain reading of Daniels and Hale‘ both of which canme out
wel | before the PRR Act, | ends support for the conclusion that the
consecutive terns can be inposed in this case because a PRR
sentence is not an enhanced sentence, but a naxinmum mnium
mandat ory sentence. Thus, Rodriguez erred in expandi ng Dani el s and
Hale to apply in PRR cases where the aggregate consecutive

sent ences i nposed do not exceed the statutory maximum?®

‘Dani el s and Hal e have been applied to prohibit consecutive
PRR sentences arising fromthe sane cri m nal episode by the First,
Second, Third, Fourth, and Fifth District Courts of Appeal
See e.g., Robinson v. State, 829 So.2d 984 (Fla. 1st DCA 2002);
Smth v. State, 824 So.2d 263 (Fla. 2d DCA 2002), Gonzalez v.
State, 876 So.2d 658 (Fla. 3d DCA 2004), Philnore v. State, 760
So. 2d 239 (Fla. 4th DCA 2000); and Wllians v. State, 804 So.2d 572
(Fla. 5th DCA), cause dismissed, 829 So.2d 921 (Fla. 2002).
Consecutive PRR sentences were not inposed here.

5 Rodriguez foll owed Ki edrowski v. State, 876 So.2d 692 (Fl a.
1st DCA 2004) and Fuller v. State, 867 So.2d 469 (Fla. 5th DCA),
rev. dismssed, 887 So.2d 1236 (Fl a. 2004), both of which addressed
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In Daniels, this Court, analyzing the habitual offender
statutes, struck down the inposition of consecutive mninmum
mandat ory sentences. In doing so, this Court noted that by
enacting the habitual offender sentencing schene, the Legislature
intended to provide for the incarceration of repeat felony
of fenders for |longer periods of tinme. Daniels, 595 So.2d at 954.

This Court continued, “However, this is acconplished by enl argenent

of the maxi mum sentence that can be inposed when a defendant is

found to be an habitual felon or an habitual violent felon.” 1d.
(enmphasi s added). Thus, under the habitual offender sentencing
schenes, the sentences are enlarged. For instance, a habitua

felon convicted of a third degree felony can be sentenced to up to
ten years inprisonnent, an additional five years |onger than the
statutory maxi numfor a third degree felony. See section 775.084,
Fla. Stat. (1998 Supp.).

In Hale, this Court further explained that the |egislative
intent of the habitual offender statute is satisfied when the

maxi num sentence for each offense is i ncreased. Hale, 630 So.2d at

the legality of the inposition of a consecutive sentence foll ow ng
the inposition of a habitual offender sentence. Ki edr owski and
Ful | er applied and properly followed Hale. However, neither case
addressed the propriety of a consecutive sentence inposed with a
PRR sentence. Rodriguez fails to distinguish a PRR sentence from
a habitual offender sentence, which the district court did bel ow
her e. Conpare Reeves, 920 So.2d at 725-726 and Rodriguez, 883
So.2d at 909-910. An analysis of the differences in these
sentenci ng schenes proves that Rodriguez is legally incorrect and
shoul d be di sapproved.




524. Thus, when the maxi nrumsentence is enlarged or enhanced under
t he habitual offender sentencing statute, nothing in that statute
permts a further increase by ordering the sentences to run
consecutively. Id.

The crux of both Daniels and Hal e IS t hat t he
habi tual offender sentencing statute did not create a m ninmum
mandat ary sentence, it enlarged that nmaxi mum sentence beyond the
statutory nmaxinmum for a qualifying offense. Thus, t he
habi tual offender sentence differs from “statutory sentences in
whi ch the | egislature had included a m ni num mandat ory sentence,
such as the sentences for <capital crimes, from sentences in
which there is no mninmum mandatory penalty although one nmay be
provided as an enhancenent through the habitual vi ol ent
of fender statute.” Id.(citing Daniels, 595 So.2d at 954).

In other words, the “whole point in Hale is that once the
habi tual offender sentencing schenme is utilized to enhance a
sentence beyond t he statutory naxi nrumon one or nore counts ari sing
froma single crimnal episode, consecutive sentencing nmay not be
used to further I engthen the overall sentence.” Reeves, 920 So. 2d
at 726 (quoting Fuller, 867 So.2d at 570). Thus, Hale and Daniels
address an entirely different sentencing schene.See id. (“The
rul e established in Hal e and Dani els applies to sentences that have
been enhanced beyond the statutory maxi num A PRR sentence is not
enhanced beyond the statutory maxi mum Consequently, we concl ude

9



that the rule established in Hale and Daniels has no application
here”) (enphasis in original).

To that end, as the district court noted bel ow, a PRR sentence
is not enhanced beyond the statutory maxi num Rat her, the PRR
statute establishes that the only l|awful sentence for a PRR
offender is the statutory nmaxi mum which nust be served in its
entirety. Reeves, 920 So.2d at 726. Thus, a PRR sentence is
properly viewed as a m ni numnmandat ory sentence, which establishes

a sentencing floor. Powell v. State, 881 So.2d 1180, 1182 (Fl a.

5th DCA 2004).
Qutside the habitual of fender context, this Court has

simlarly upheld the inposition of consecutive mninmm nandatory

sentences. See State v. Boatwight, 559 So.2d 210, 211-213 (Fl a.

1990)(trial court can inpose consecutive mninum rmandatory
sentences for two crinmes of sexual battery commtted during a
single crimnal episode as the mninmm mandatory term was

statutorily required); State v. Ennund, 476 So.2d 165, 168 (Fla.

1985) (m ni mum mandatory sentence for capital felony to be served
before eligibility for parole may be i nposed ei ther concurrently or

consecutively inthe discretion of thetrial court). Conpare Boler

v. State, 678 So.2d 319, 322-323 (Fla. 1996)(a m ni mum nmandatory
sentence contained in an enhancenent statute and a statutorily
required m ni mum  mandat ory sent ence cannot be i nposed

consecutively). See also Talley v. State, 877 So.2d 840, 841-842

10



(Fla. 4th DCA 2004)(statute prescribing penalty for certain
of fenses against |aw enforcenent officers included m ninmm
mandatory term and coul d be inposed consecutively). In all, the
hol di ngs of Reeves and Powel|l are actually consistent with, not

contrary to, Hale and Daniels. Cf. Kelly v. State, 924 So.2d 69,

70-71 (Fla. 4th DCA 2006) (under the Daniels/Hale analysis, tria

court could inpose consecutive sentences for conspiracy and
trafficking arising fromsanme crimnal episode as statute provided

for m ni mum mandatory term and was not an enhancenent statute).

Reeves’s argunent that he could be sentenced to only
concurrent ternms of five years for all four of fenses because he was
a PRR defies logic. Wthout the PRRfinding, Reeves cannot dispute
t hat he coul d have been sentenced to the statutory maxi numof five
years for all four convictions to run consecutively for a tota
twenty year sentence, even if said of fenses were a part of the sane
crimnal episode. See section 921.16, Fla. Stat. (1997).
Accordingly, even if Reeves were correct in his assertion that his
convictions arose from the sanme crimnal episode, consecutive
sentences can be i nposed as the district court held bel ow. Reeves,
920 So.2d at 725.

Section 775.082(9)(d)1 specifically states, “It is the intent
of the Legislature that offenders previously released from prison
who neet the criteria in paragraph (a) be punished to the fullest

extent of the | aw. The intent of the Legislature to provide

11



a mnimum mandatory term of inprisonment pursuant to the PRR Act
and to allowfor the inposition of the greatest sentence authorized

by lawis clear. Gant v. State, 770 So.2d 655, 659 (Fla. 2000).

Failure to inpose the mninmm mandatory and give a qualifying
def endant the greatest punishnent defeats the intent of the PRR

Act, resulting in a reversible error. 1d. (citations omtted).

Under Reeves’s argunent, he should only receive a five year
prison term because he was sentenced as a PRR, when he could have
been sentenced to twenty years wthout that designation.
Correspondingly then if Reeves had been convicted of four first
degree felonies subjecting himto a maxi num sentence of 120 years
because he was a PRR, he could only be sentenced to thirty years.
This construction is flatly contrary to the stated intent of the
Legi sl ature that such offenders should be punished to the full est

extent of the law, and should be rejected. See e.qg., Ellis v.

State, 622 So.2d 991, 1001 (Fla. 1993)(for a court to hold
otherwi se would nake the obvious mandate of the legislature

subservient to the discretion of the court) and City of Tanpa v.

Thatcher dass Corp., 445 So.2d 578, 579 (Fla. 1984)(the

cardinal rule of statutory construction is that a statute
shoul d be construed to give effect to the intention the

| egi sl ature expressed in the statute).

Wthout the PRR finding, Reeves could have received the sane

sentence, a sentence that did not exceed the statutory maxi num and

12



was not illegal. Reeves, 920 So.2d at 727. Also, with the PRR
mandatory m nimum sentence followed by the consecutive crimnal
puni shnment code sentences, Reeves would still be entitled to gain

time once the PRR sentence has been served.S? See Powel |, 881

So.2d at 1182 (to preserve entitlenment to any possible early
rel ease that may apply to non-PRR sentence, the defendant nust be
allonwed to serve the PRR sentence first). In all, the result is
that Reeves will not serve a sentence any | onger than authorized by
| aw and that sentence fulfills the intent of the Legislature that

qualifying offenders be punished to the full est extent of the

law,’” including the inposition of a mandatory m ni num sentence.”
Gant, 770 So.2d at 659 (holding that defendant can be sentenced to
mandat ory m ni num PRR sentence concurrent with a | onger habitua

of f ender sentence).

This conclusion does not change, as the district court
determ ned below, with the determ nation that the four offenses
Reeves conmitted were a part of two crimnal episodes or one
crimnal episode. See section 921.16, Fla. Stat. (1997).
Accordingly, even if this were the sane crimnal episode,
consecutive sentences can be inposed as the district court held

bel ow. Reeves, 920 So.2d at 725.

¢ Followi ng Powell, the district court remanded the matter so
that the sentencing docunments reflected that Reeves was to serve
the PRR sentence first. Reeves, 920 So.2d at 725-727 (citing
Powel |, 881 So.2d at 1182).

13



If this Court were to disagree with Reeves to the extent that
a non-PRR sentence cannot be inposed consecutively to a PRR
sentence, because Reeves engaged in two crimnal episodes, he could
still be sentenced to fifteen years inprisonment. See Initial Br.
on Merits at 21-22. Reeves could be sentenced to five years as a
PRR for his resisting an officer with violence conviction along
with a concurrent term of five years for battery on a |aw
enforcenent officer followed by two consecutive terns of five years
for his burglary and grand theft convictions. Wt hout the PRR

desi gnation, Reeves could receive a twenty year sentence.

Yet, Reeves maintains that he engaged in a single crimnal
epi sode.” The district court determ ned that Reeves engaged i n two
separate crimnal episodes and the evidence presented at trial
supports that concl usion. Reeves, 920 So.2d at 925. A trial
court’ s deci sion concerni ng whet her of fenses were comm tted during
a single crimnal episode wll be upheldif supported by conpetent,

substantial evidence. Turner v. State, 901 So.2d 233, 236 (Fla.

5t h DCA 2005). In order to determ ne whether offenses occurred
during a single crimnal episode, courts ook to whether there are
multiple victins, whether the offenses occurred in nmnultiple
| ocati ons, and whether there has been a 'tenporal break' between

of fenses. State v. Paul, 31 Fla. L. Wekly S396, S398 (Fla. June

22, 2006) (quotation omtted); Turner, 901 So.2d at 236.

" Reeves raises this claimin the first point of his brief.

14



Around 5:15 a.m on January 29, 1999, Oficer Neff was
di spatched to a Chevron gasoline station after the burglary alarm
had sounded. (Supp. Vol. V, T. 23-25). She approached the station
and i nmedi ately noticed that the storefront gl ass had been broken,
and two vehicles were parked out front. (Supp. Vol. V, T. 25).
VWile Oficer Neff observed one man run out of the store, dropping
a box, she also observed two other nmen, one of which was Reeves,
behind a Cadillac with the trunk open. (Supp. Vol. V, T. 25-26).
Upon seeing Oficer Neff, Reeves fled on foot, running around the
Chevron bui | di ng. He then cane back out front and entered the
ot her vehicle, a small green Ford. (Supp. Vol. V, T. 28-29)
Oficer Neff followed the Ford for a short distance before Reeves
fled the still noving vehicle. Oficer Neff struggled and fought
with Reeves, but he was able to wiggle free and flee into the
woods. (Supp. Vol. V, T. 29-34). Oficer Neff returned to the
Chevron station, set up a perinmeter, and noticed that the trunk of
the Cadillac, where she had seen Reeves standing prior to his

flight, was full of cartons of cigarettes. (Supp. Vol. V, T. 34-

36). Reeves was apprehended after he being detected by a canine
unit about two hours later. He was brought to the Chevron station
where O ficer Neff identified him She noted that when he was
brought to her, Reeves was wearing a shirt when he had been

shirtl ess when she had pursued himearlier. (Supp. Vol. V, T. 36-

38).

15



The facts denonstrate that the burglary and grand theft had
been conpl eted when O ficer Neff had arrived at the gas station, as
one suspect, not Reeves, was seen exiting the store, and the
cigarettes which nade up the grand theft, were already i n the trunk
of the car. (Supp. Vol. V, T. 36). Reeves was identified by
Oficer Neff as the suspect standing at the open trunk of the
Cadillac filled with the stolen cigarettes right after O ficer Neff
arrived at the scene.

The record shows that Reeves had left the scene of the
burglary and grand theft when he was first observed by Oficer
Nef f . He then ran off, came back to a vehicle and drove off.
Thus, away fromthe scene of the burglary and grand theft, Reeves
abandoned his car and fled on foot. Officer Neff caught up with
hi mand a struggl e ensued which resulted in the additional charges
of battery on a law enforcement officer and resisting wth
vi ol ence.

The evidence showed that Reeves commtted these offenses in
separate |ocations against separate victins. Accordingly, the
finding that Reeves’ conm ssion of battery on a |aw enforcenent
officer and resisting an officer with violence was separate and
distinct fromthe earlier crimnal episode of burglary and grand
theft is supported by substantial conpetent evidence. See Turner,

901 So.2d at 236-247 (robbery separate fromresisting an officer

with violence as offenses were not part of the sanme crimnal

16



epi sode, as crines occurred at two separate | ocati ons with separate
victinms, and defendant successfully escaped fromscene of robbery,

changed his clothes, and hid noney in his vehicle); Jenkins v.

State, 884 So.2d 1014, 1016 (Fla. 1st DCA 2004), rev. denied, 898

So. 2d 937 (Fla. 2005) (defendant’s act of fleeing or attenpting to
elude two officers who were in their patrol cars occurred in a
different location and at different tinme than earlier conduct
toward an officer on bicycle patrol, warranting consecutive

sentences); Victor v. State, 774 So. 2d 722 (Fla. 3d DCA 2000),

rev. denied, 819 So.2d 141 (Fla. 2002)(holding two separate

of fenses occurred because they were separated by tine and pl ace);

and Sprow v. State, 639 So. 2d 992, 993 (Fla. 3d DCA 1994)

(burglaries, which occurred at different tinmes, different places,
and involved different victinms, did not arise out of a single
crimnal episode).

In all, Respondent urges this Court to adopt Reeves and
declare that the inposition of a crimnal punishnent code sentence
consecutive to a PRR sentence, the aggregate of which does not

exceed the statutory maxi nrum constitutes a | egal sentence.
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CONCLUSI ON

Based on the foregoing argunent and authority, the State
respectfully requests that this Court affirmthe deci sion of Reeves

v. State, 920 So.2d 724 (Fla. 5th DCA 2006) in all respects.

Respectful ly subm tted,
CHARLES J. CRIST. JR
ATTORNEY GENERAL

MARY G JCOLLEY

ASS| STANT ATTORNEY GENERAL
Fla. Bar No. 0080454

KELLI E A. NI ELAN

ASSI STANT ATTORNEY GENERAL
Fl a. Bar No. 618550

444 Seabreeze Boul evard
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Dayt ona Beach, FL 32118
(386) 238-4990

(386) 238-4997 (FAX)
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