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STATEMENT OF THE CASE AND FACTS

STATEMENT OF THE CASE

By letter dated March 27, 2006, Florida s Attorney
General requested this Court’s opinion on whether the
Fi nanci al | npact Statenent prepared by the Financial |npact
Estimati ng Conference "is in accordance with" Section
100. 371, Florida Statutes. The letter attached a March 7,
2006 letter to the Attorney General fromthe Legislature's
O fice of Econom c and Denographi c Research signed by the
Fi nanci al | npact Estimating Conference ("FIEC') nenbers,
which in turn, attached a one-page "Financial |npact
Statenent” and a two-page "Financial |nformation
Statenment."” No other materials were fil ed.

The Attorney Ceneral's letter and attachnments pertain
to the constitutional anmendnment initiative petition Serial
Nunber 05-18, sponsored by Florida Honet own Denocracy, |nc.
(“the 2005 Initiative”).

The 2005 Initiative only differs fromthe 2003 version
previously reviewed in that the first sentence of the

bal | ot summary was renoved. Advisory Op. to the Att'y. Gen

re:. Referenda Required for Adoption and Anendnent of Local

Gov't Conprehensive Land Use Plans, 902 So.2d 763 (Fl a.

2005). This Court did not consider the nerits of the 2003

financi al inpact statenent (Case No. SC04-1479).



On April 4, 2006, this Court established briefing
requirements. On April 24, 2006, the Sponsor filed a brief.
No other briefs were filed.

On Septenber 22, 2006, this Court directed the
Attorney Ceneral and interested parties to file
suppl emental briefs and set oral argunent.

STATEMENT OF THE FACTS

Fl ori da Homet owmn Denocracy, Inc. is the political
action commttee sponsor of a citizen initiative petition
proposed pursuant to Article XI, Section 3 of the Florida
Constitution (1968). The title of the Initiative is
“Ref erenda Required for Adoption and Anendnent of Local
Gover nment Conprehensive Land Use Plans.” (the "2005
Initiative”). The text of the 2005 Initiative is identical
to the text of the Sponsor's 2003 Initiative. The Fi nancia
| npact Estimating Conference prepared a financial inpact
statenment for the 2003 Initiative, which provided:

The overall financial inpact of this
amendnment on state and | oca
governnents cannot be determ ned.

Addi tional costs will be incurred by

| ocal governnents and wll vary
dependi ng upon future statutory changes
and on the processes enpl oyed by cities
and counties in obtaining approval for
changes to conprehensive | and use

pl ans. The inpact to state governnent
will be mniml under current |aw.



On June 21, 2005, the Florida Division of Elections
approved the 2005 Initiative, and assigned it Serial Number
05-18. On March 10, 2006, the FIEC sent the Attorney
General a "financial inpact statenment” and a "fi nanci al
information statenent” for the 2005 Initiative.

The text of the 69-word financial inpact statenment for the
2005 Initiative provides:

The direct inpact of this anendnment on

| ocal governnent expenditures cannot be

determ ned precisely. Over each two

year election cycle, |ocal governnents

currul atively will incur significant

costs (mllions of dollars statew de).

Costs will vary dependi ng upon the

processes enpl oyed by cities and

counties in obtaining approval for plan

anmendnents. The direct inpact on state

government expenditures will be

insignificant. There will be no direct

i mpact on government revenues.
The financial information statenent is slightly over one-
page, and refers to "information provided through public
wor kshops and col | ected through staff research” and "survey
responses fromlocal governnent planners and county

supervi sors."” None of the information considered by the
FEI' S was submtted to this Court. Wiile the FEIS is
required to draft a financial information statenent which
i ncludes: a "summary of not nore than 500 words" and

"additional detailed information that includes assunptions

that were nade to develop the financial inpacts,”



"wor kpapers" and any other information deened rel evant,
there is no requirenent that the financial information
statenment be provided to the Attorney General, to this
Court, or to the sponsor of the initiative at issue.
§100. 371(6)(d)3, Fla. Stat. (2005).

The "summary" of the financial information statenent
(not the financial inpact statement) is required to be
printed by the Secretary of State and furnished to each
Supervi sor of Elections. 8100.371(6)(d)4, Fla. Stat.
(2005). In turn, each Elections Supervisor is required to
have the sunmary "avail abl e at each polling place and the
mai n of fice...upon request” at sone unspecified tine. |d.
| f a Supervisor of Elections maintains an Internet site,
the sunmary is required to be posted to the site at an
unspecified tinme. 8100.371(6)(d)5, Fla. Stat. (2005).

Addi ti onal provision is nmade for Internet posting of
the full financial information statenent by the Secretary
of State and O fice of Econom c and Denographi c Research,
and for each Supervisor of Elections to include those
I nt ernet addresses in each publication or mailing nade
under Section 101.20, Florida Statutes. 8100.371(6)(d)5,
Fla. Stat. (2005). Section 101.20, Florida Statutes

requires publication of a sanple ballot prior to the day of



the election, or mailing to each registered elector at
| east seven days prior to an el ection.

SUVVARY OF ARGUMENT

The constitutional basis for this Court's jurisdiction
isinfirm Section 100.371(6), Florida Statutes (2005) is
not appropriately authorized by Article X, Section 5(c) of
the Florida Constitution. The Constitution does not
aut hori ze placenent of a FIS on the ballot.

The standard for review has been de novo, based upon
whet her or not the FIS conplies with Article XI, Section
5(c) and Section 100.371(6), Florida Statutes (2005).

The FIS fails to conply with Article XI, Section 5(c)
of the Florida Constitution applied in conjunction with

Section 100.371(6), Florida Statutes.



ARGUNVENT
STANDARD CF REVI EW The standard of review has been de novo
and has been limted to whether the FIS conplies with
Article XI, Section 5(c) of the Florida Constitution in
conjunction with Section 100.371(6), Florida Statutes. See,

Advisory Op. to the Att’y Gen. re: Repeal of Hi gh Speed

Rai | Amendnent, 880 So.2d 628, 629 (Fla. 2004).

. THI'S COURT' S CONSTI TUTI ONAL JURI SDI CTI ON | S LACKI NG

Al t hough this Court has issued advisory opinions on
financial inpact statenents, the constitutional basis for
t he exercise of such jurisdiction is insufficient.

Article V of the Florida Constitution ("Judiciary")
establishes Florida's court system Article V, section 3,
sets forth this Court's organization and jurisdiction.
Nothing in Article V grants this Court jurisdictionto
render an advisory opinion to the Attorney Ceneral on a
FI'S. One would expect to find a basis for such jurisdiction

in Article V, however. See, Gandy v. State, 846 So.2d 1141,

1143 (Fla. 2003)((jurisdiction extends only to narrow cl ass

of cases enunerated in Art. V, section 3(b)).



In contrast, Article V of the Florida Constitution
specifically requires this Court to render an advisory
opinion on the validity of a citizens' initiative petition.
Art. V, 83(b)(10), Fla. Const. There is al so an express
grant of authority for the Attorney General to request such
an advisory opinion. Art. IV, 810, Fla. Const. Although
m spl aced, that section also sets a deadline for this Court
to render an opinion on the Attorney Ceneral's request. 1d.
(establishing deadline as "no |later than April 1 of the
year in which the initiative is to be subnmtted to the
voters....").

O her non-Article V jurisdictional anonalies are
Article Ill, section 16(c), which authorizes the Attorney
General to petition this Court for a declaratory judgnent
determning validity of apportionnent; and Article 1V,
section 1(c), which authorizes the Governor to request this
Court's advisory opinion regarding the Florida
Constitution. Accordingly, the Sponsor acknow edges that
Article Vis not a perfect, exclusive expression of this
Court's jurisdiction.

This Court has expressed the constitutional basis for

FISreview jurisdiction under Article Xl, section 5(c),

Florida Constitution. See, Advisory Op. to the Att’'y Cen.




re. Repeal of Hi gh Speed Rail Arendnent, 880 So.2d 628, 629

(Flla. 2004).
Article X, section 5(c) provides:

The | egi sl ature shall provide by
general law, prior to the hol ding an

el ection pursuant to this section, for
the provision of a statenent to the
public regarding the probable financial
i npact of any anendnent proposed by
initiative pursuant to section 3.

Thi s provision was approved in the Novenber 2002
general election based on the ballot statement:

ECONOM C | MPACT STATEMENTS FOR PROPOSED
CONSTI TUTI ONAL AMENDMENTS OR REVI SI ONS

Requires the Legislature to provide by
general |aw for the provision of an
econom ¢ i npact statenent to the public
prior to the public voting on an
amendnent of the Florida Constitution
proposed by initiative.

House Joi nt Resol ution 571 (2001).

The 2002 revision antedated Smth v. Coalition to

Reduce C ass Size, 827 So.2d 959 (Fla. 2002), where this

Court affirmed that Chapter 2002-390, Laws of Florida, was
an unconstitutional inposition on the initiative process.
Id. at 960. The invalidated | aw amended various statutes to
provide for a fiscal -inpact statement to be placed on the
general election ballot, upon judicial review and approval.

Ch. 2002-390, 883, 4, 5, Laws of Fla.



Unli ke the unconstitutional 2002 |aw, the Legislature-
sponsored 2002 constitutional anendment spoke neither to
judicial review, nor to ballot placenent of an "approved"”
FI S.

Neverthel ess, when this Court has determ ned that a
FI'S met constitutional and statutory criteria, the FIS has

been approved for ballot placenment. See, Advisory Op. to

Atty. Gen. re:. Protect People, Especially Youth, From

Addi ction, Disease, and O her Health Hazards of Using

Tobacco, 926 So.2d 1186, 1195 (Fla. 2006) ("we approve the
amendnent and financial inpact statenent for placenent on
the ballot"). Conversely, this Court has rejected such

statenents. Advisory Op. to Att'y Gen. re: Public

Prot ecti on from Repeated Medi cal Ml practice, 880 So.2d 686

(Fla. 2004)(J. Lew s specially concurring).

In response to this Court's Order requiring
jurisdictional briefs, the Sponsor has reconsidered the
i ssue, and the argunents in its Initial Brief in the case
at bar. In particular, the plain | anguage of Article X,
section 5(c) has been carefully considered, along with the
bal |l ot statenent on the 2002 general election ballot.

Not wi t hst andi ng advi sory opi ni ons approvi ng ball ot
pl acenent of financial inpact statenents, the Sponsor does

not understand the plain nmeaning of Article X, section



5(c) to authorize this practice. Mreover, if the Court
determ nes that the text is anbiguous, the plain | anguage
of the ballot statenent supports the view that the voters

did not authorize ballot placenment. See, Zingale v. Powell,

885 So.2d 277, 282-83 (Fla. 2004)(plain | anguage of

anmendnment is first consideration); Florida League of Cties

v. Smith, 607 So.2d 397, 400 (Fla. 1992)(exact letter of
constitutional |anguage nmust be enforced and extrinsic aids
may not be allowed to defeat plain | anguage).

This Court should first consider the phrases with
regard to the timng and manner of inform ng the public of
probabl e financial inpacts: "prior to the holding of an
el ection" and "provision of a statenent to the public,"”
respectively.

Sections 101.161(1) and 100.371(6)(c), Florida
Statutes (2005) mandate placenent of a financial inpact
statenent on the ballot.

The "hol ding of an election"” is distinguishable from

"election day." See, Town of PalmBeach v. City of West

Pal m Beach, 55 So.2d 566 (Fla. 1951)(di scussi ng expenses

for holding an election). For exanple, Section 101. 657
("Early Voting") mandates that "early voting"” begin on the
15th day before a general election. Since a sanple ball ot

need not be published or mailed to registered electors

10



prior to the start of early voting, nere publication of the
financial inpact statenment on the ballot (and sanple) wll
not ensure that such statenent be provided prior to the
hol ding of the early voting part of the election.

As to the phrase "provision of a statenent to the

public,” the term "public" is broader than the phrase
"registered electors.” As noted, in |lieu of newspaper
publication of a sanple ballot, Elections Supervisors my
mai |l a sanple ballot to each registered elector at |east
seven days prior to Election Day. Section 101.20(2),
Florida Statutes (2006). Moreover, the Legisl ature has
provi ded alternative neans for provision of financial
information statenents, and summaries thereof, to the
public by hard copy and Internet posting. Sections
100.371(6)(d) 4,5, Florida Statutes (2005).

The use of the phrase "provision of a statenent to
the public" is nore akin to the "full and public disclosure
of financial interests" in Article Il, section 8, than to
the phrases "shall be submitted to the electors” in Article
XlI, sections 4 and 5. The use of different terns and
phrases in the different parts of the Florida Constitution

on the sanme subject inplies that the terns have a different

meani ng. See, Zingale v. Powell, 885 So.2d at 283 (citation

omtted).

11



Notw t hst andi ng the | ack of express constitutional

authority for the Attorney Ceneral to request an advisory
opinion, for this Court to issue an advi sory opinion, and
for the Secretary of State to include a financial inpact

statenment on the general election ballot, the Legislature
enacted Section 100.371(6), Florida Statutes (2003), and

amended it in 2004. Ch. 2004-33, s. 3, Laws of Fla.

In 2005, the statute was further amended and
renunbered to Section 100.371(5), Florida Statutes (2005).
Ch. 2005-278, s. 28, Laws of Fla. (effective January 1,
2007) .

In 2006, the statute was further anended, but the
effective date of the 2005 and 2006 anmendnents isS now
contingent upon the (prospective) effective date of the
constitutional amendnment proposed by Senate Joint
Resol ution 2144 (2005), or a simlar constitutional
amendment. Ch. 2006- 119, 884, 11 Laws of Fla. The
anendnent proposed by Senate Joint Resolution 2144 has not
been voted on by Florida's el ectors.

In the case at bar, the version of Section 100.371(6),
Florida Statutes (2005) is presently in effect.

Not hi ng in Section 100.371(6), Florida Statutes (2005)
expressly purports to establish a basis for this Court to

render an advisory opinion to the Attorney General on a

12



financial inpact statenent. The Legi sl ature cannot expand
this Court's jurisdiction beyond that authorized by the

Constitution. See, Cty of Dunedin v. Bense, 90 So.2d 300,

302-03 (Fla. 1956)(original jurisdiction of Florida Suprene

Court limted by Florida Constitution); Jenkins v. State,

385 So.2d 1356, 1357-59 (Fla. 1980)(discussing history of
limtation of Florida Supreme Court's jurisdiction under
Art. V, section 3).

I nstead, judicial review has been inferred. In Section
100. 371(6) (b)3, Florida Statutes (2005) (enphasis supplied),
there is a general reference to judicial review "Any

financial inpact statement that a court finds not to be in

accordance with this section shall be remanded...." O her
provi sions of that statute refer to "the Suprenme Court."
Sections 100.371(6)(b)4 & (d)1,2, Florida Statutes (2005).
In contrast, Article Xl, section 5(b) provides in relevant
part that a proposed anendnent by initiative "shall be
submtted to the electors at the general election...."
Article VI, section 5 of the Florida Constitution
("Suffrage and El ections”) |ikew se does not authorize

pl acenent of a financial impact statenent on the general
el ection ballot, but it does provide in part: "Specia

el ections and referenda shall be held as provided by [ aw. "

Article VI, section 5(a), Florida Constitution.

13



Upon information and belief, no | egal chall enge has
been filed to questi on whether or not Section 100. 371,
Florida Statutes, which provides for the placenent of a FIS
on the ballot, is authorized by the Florida Constitution.
| nstead, the | aw has been presuned to be constitutional,
and authorized by Article X, section 5(c) of the Florida

Constitution.! See, Advisory Op. to the Att’'y Gen. re:

Repeal of Hi gh Speed Rail Anendnent, 880 So.2d at 629

(considering Section 100.371, Florida Statutes and Article
Xl, section 5(b) together to renmand FIS).

Not hing in Chapter 25, Florida Statutes (2006)
("Suprene Court") provides a basis for jurisdiction to
render an advisory opinion on a FIS, either.

There is insufficient constitutional support for this
Court to render an advisory opinion on a FIS, and for the
Secretary of State to place a FIS on the ballot.

1. THE STANDARD OF REVI EW HAS BEEN DE NOVO.

As noted above, Article Xl, section 5(c) of the
Florida Constitution authorizes the Legislature to enact a
general |aw for "the provision of a statenent to the public
regardi ng the probable financial inpact of any anmendnent

proposed by initiative...."

! Chapter 2002-390, Laws of Florida, expressly authorized
pl acenent of a fiscal-inpact statenment on the ballot.

14



The Legislature interpreted the phrase "probable
financial inpact of any anmendnent"” to nean
the estinmated increase or decrease in
any revenues or costs to state or | ocal
governnents resulting fromthe proposed
initiative.
8100. 371(6)(a), Fla. Stat. (2005). In addition, the
Legi sl ature has authorized a financial inmpact statenent to
set forth "a range of potential inpacts.” 8100.371(6)(b)3,
Fla. Stat. (2005). This phrase has been interpreted to

refer to "probable" inpacts. Advisory Op. to Att'y Gen. re:

Public Protection from Repeated Medi cal Ml practice, 880

So. 2d 686, 687 (Fla. 2004)("range of potential inpacts”

nmust relate to "probable financial inpact"); Advisory Op.

to the Att’y Gen. re: Repeal of H gh Speed Rail Anmendnent,

880 So.2d 628, 629 (Fla. 2005)("range of potential inpacts"”
must relate to "probable financial inpact” and "to state or
| ocal governnents").
" Probabl e" neans:

1: supported by evidence strong enough

to establish presunption but not proof

<a "™ hypot hesi s> 2: establishing a

probability <" evidence> 3: likely to

becone true or real <" events>.

Webster's Ninth New Col |l egiate Dictionary (1984) at 937.

15



Absent consensus of a Financial |npact Estimating
Conference, the Legislature allows for a statenent to
provide: "The financial inpact of this neasure, if any,
cannot be determ ned at this tinme." 8100.371(6)(b)4, Fla.

Stat. (2005). See, Advisory Op. to Att'y Gen. re: Marriage

Protection, 926 So.2d 1229, 1240-41 (Fla. 2006).

Whi |l e not specifically authorized by either the
Florida Constitution or Florida Statutes, the Court has
approved a FIS that included "direct"” and ("indeterm nate")

"indirect" financial inpacts. See, Advisory Op. to Att'y

Gen. re: Protect People, Especially Youth, From Addiction,

D sease and O her Health Hazards of Using Tobacco, 926

So.2d 1186, 1195 (Fla. 2006).

This Court has not endeavored to conpare the financial
i npact statenment with the associated "financial infornmation
statement"”. See, 8100.371(6)(d)3, Fla. Stat. (2005). In
that regard, review has been unlike this Court's review of
a citizen's initiative ballot sunmary to ensure that it

fairly characterizes the ballot text. See, Advisory Op. to

the Att'y. Gen. re: Referenda Required for Adoption and

Anmendnent of Local Gov't Conprehensive Land Use Pl ans, 902

So. 2d 763 (Fla. 2005).
This Court is not provided with a "record” fromthe

FEI C consisting of "additional detailed information that

16



i ncl udes the assunptions that were nade to devel op the
financial inpacts, workpapers, and any other information
deened relevant...." §100.371(6)(d)3, Fla. Stat. (2005)2. A
FI'S can be wong, but if it is clear and is 75 words or
less, it apparently neets the standard of review  See,

Advi sory Op. to Att'y Gen. re: Public Protection from

Repeat ed Medi cal Mal practice, 880 So.2d 686 (Fla. 2004)(J.

Lewi s specially concurring).

Apparently, this Court will review a financial inpact
statenment to determ ne whether or not the |anguage is an
"attenpt to editorialize or sway the voter by the inclusion

of enotional or political rhetoric.” Advisory Op. to Att'y

Gen. re: Marriage Protection, 926 So.2d 1229, 1240-41 (Fl a.

2006) .

Wt hout any means for a Sponsor to ensure that the FIS
is appropriately justified by the financial information
statenment, and in turn, whether the financial information
statenent is based upon appropriate assunptions and dat a;
what appears to be a neutral, apolitical FIS could in

reality be an attenpt to defeat the anmendnent.

2 The financial information statenment provided to the Court
along with the financial inpact statenent only included the
summary and did not include the "additional detailed

i nformation” portion thereof. Section 100.371(6)(d)S3,
Florida Statutes (2005).

17



A conparison of FIS for the 2003 Initiative with the
FIS for the 2005 Initiative is illustrative. The FIS
differences for identical text are not based on any changed
econoni ¢ conditions due to the passage of tinme. The
original FIS acknow edged that costs to | ocal governnent
and State governnment woul d be contingent upon present and
future statutes and further stated that such costs could
not be determ ned. The new FI' S does not acknow edge t hat
probabl e costs could be affected by statutory |aw, but
posits a nulti-mllion dollar cost to |ocal governments.?3

This Court's de novo review has been |limted, and has
not included a substantive review of the accuracy of a FIS.

[11. THE FI NANCI AL | MPACT STATEMENT | S FLAWED.

This Court's Order requested additional briefing
regarding the whether the financial inpact statenment "as
presently drafted" conplies with the requirenents of
Section 100.371, Florida Statutes, "including any further
argunents regardi ng whether there are any anbiguities...."

Accordingly, the Sponsor will not repeat the argunent

previously submitted in the Initial Brief, but respectfully

3 The frequency with which |ocal government conprehensive
pl ans have been anmended has increased since the 1985

enact ment of Chapter 163, Part |1, Florida Statutes. The
1985 legislation instituted a twi ce-per-year cap, with two
exceptions, but at present there are scores of exceptions

18



requests the Court to consider those argunents in view of
t he suppl enental argunments on jurisdiction and the standard

of review.

CONCLUSI ON

Fl ori da Honmet own Denocracy, Inc. respectfully requests
this Court to determne that it does not have FI S advi sory
opinion jurisdiction, and that the Florida Constitution
does not authorize placenment of a FIS on the general
el ection ballot. Should this Court find a | awful basis for
review and ball ot placenent, this Court should find that
t he Fi nancial Inpact Statenent does not conply with Article
XlI, Section 5(c) of the Florida Constitution in conjunction
wi th Section 100.371(6), Florida Statutes (2005), and
remand the Financial | npact Statement to the Financi al

| mpact Estimati ng Conference.

Respectfully submtted,

Ross St afford Burnanan
Attorney at Law

Fl a. Bar No. 397784

1018 Hol | and Drive

Tal | ahassee, Florida 32301
(850) 942-1474

Counsel for the Sponsor

to the twi ce-per-year limtation. Conpare, 8163.3187, Fl a.
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