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PRELI M NARY STATEMENT

Thi s proceedi ng invol ves the appeal of the circuit court's
deni al of a post-conviction notion after an evidentiary hearing.
The follow ng synbols will be used to designate references to

the record in this appeal:

"R' -- record on direct appeal to this Court;

“1PC-R -- record on appeal of denial of first Rule 3.850
not i on;

"2PC-R' -- record on appeal of denial of this second Rule

3. 850 noti on;
“Supp2PCG R -- supplenental record on appeal of denial of
this second Rule 3.850 notion;
“Def. Ex.” and “St. Ex.” — exhibits entered during the

evidentiary hearing on this second Rule 3.850 notion.



REQUEST FOR ORAL ARGUMENT

M. Byrd has been sentenced to death. The resolution of
the issues involved in this action wll therefore determ ne
whet her he lives or dies. This Court has not hesitated to all ow
oral argunent in other capital cases in a simlar procedura
posture. A full opportunity to air the issues through ora
argunent woul d be nore than appropriate in this case, given the
seriousness of the clainms involved and the stakes at issue.
M. Byrd, through counsel, accordingly urges that the Court

permt oral argunent.
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| NTRODUCT| ON

This case presents a classic exanple of the
dangers to the reliability of an adversarial testing when the
State buys testinony by providing a witness, in this case a co-
defendant, a deal in order secure a crimnal conviction. In
this instance, the deal was particularly sweet. Ronald
Sul livan, one of three people the State alleged to have
participated in the nurder of Debra Byrd, was allowed to pl ead

to second degree nurder and receive probation in exchange for

his testinmony against M. Byrd.?!

But beyond the sweetheart deal, Sullivan was a
known liar. The State contended at trial that Sullivan lied to
pol i ce when he denied any knowl edge of Ms. Byrd s murder when
initially questioned on Cctober 13, 1981. The State al so
contended that Sullivan lied in his sworn statenent to | aw
enforcenment on Cctober 27, 1981, when he denied any

participation in the murder, and only reported an awar eness t hat

As reflected in the Crinminal Report Affidavit filed on Cctober
28, 1981, the State’'s theory of the case at that tinme was that
M. Byrd hired two “unknown subject(s)” who commtted the nurder
(R1701). In the Gand Jury Sunmary dated Novenber 4, 1981, the
State’s case was set forth. The State’s theory was that
“Sullivan (a principal) and Endress (the triggerman)” killed
Debra Byrd at a tine for which M. Byrd had an alibi (2PC R467).
However in Sullivan's testinony for which he received probation,
he clained that M. Byrd was present and forced him Sullivan,
to participate in the nurder (R421, 425).

Vi i



M. Byrd was | ooking for soneone to kill his wife. According to
the State, the only time that Sullivan was worthy of belief was
when he was called as a witness at M. Byrd s trial in July of
1982, and when he was subsequently called as a witness at Janes
Endress’ trial in Septenber of 1983.°2

In between those two trials and certainly unknown
to M. Byrd's jury, the State challenged Sullivan's truthful ness
at Sullivan's probation revocation hearing in June of 1983.
There the State contended that he was a |iar who could not be
believed. Sullivan faced probation revocati on because he
al l egedly sol d hashish to undercover police in January of 1983.
When Sullivan took the stand at the probation hearing, the
foll owi ng exchange occurred during the prosecutor’s cross-

exam nati on

M. Byrd's jury also did not learn that on December 17, 1981,
Sullivan told one detective to tell another detective that “he
coul d give us Wade [Byrd] and Endress really good.” (Supp. 2PG
R515). Instead, the State told the jury “[t]he first tinme we
knew of what happened here is April 19'" when Ronald Sullivan,
after being given probation, prom sed probation for truthful
testinony, canme and gave us a statenent inplicating M. Byrd in
this homcide.” (R1206).



( Def .

Ex.

Q You are an admitted liar, are you not?

MR. CURY: Objection. Qutrageous.

MR LOPEZ: | can prove that, Judge.

THE COURT: Overrul ed.
BY MR LOPEZ:
Q Did you not admt to Frank Johnson that you lied to
t he Tanpa Police Departnment during the pendency of
your nurder [sic]?
Al don’t quite understand what you nean.
Q Let nme direct your attention, sir, to October, 1981,
when you were arrested by the Tanpa Police Departnent
for the charge of first-degree nurder. Do you
remenber that?
A Yes, sir.
QD d you give the police a statenent that night?
A Yes, sir.
Q Was that statenent a lie?
A Parts of it.
Q Ckay. You are admtted liar, are you not?

A As far as you look at it, | guess |I am

12 at 122-23; Supp. 2PC-R468-69). The prosecutor

argued for revocation of Sullivan’s probation, asserting that

not only was Sullivan's testinony false, but that he had called



fanily members to have themlie for him?® “They do not want to
see this young man go to prison.” (Def. Ex. 12 at 128; Supp.

2PG R473). The judge rejected the testinony of Sullivan and his
famly as untruthful and revoked his probation (Def. Ex. 12 at
139; Supp. 2PC-R484).

When he was called to testify at James Endress’
trial in Septenber of 1983, Sullivan admtted that he sold hash
to undercover |aw enforcenent officers on January 14, 1983. He
adm tted lying under oath at his revocation hearing. He
explained that he lied because “I didn’'t want to receive a life
sentence in prison.” (2PC-R342). He also admtted that he
refused to be deposed by Endress’s counsel in August of 1983.

He explained that “I figured the State would offer ne a deal.”
The State did nmake an offer of a sentence reduction to 25 years.
Sullivan rejected the offer "[b]ecause | figured they would
offer me a better deal.” Wen the State offered a maxi num of 10
years, Sullivan finally agreed to testify agai nst Endress (2PG
R342-43). Endress was convicted, but received a |life sentence.

Until 2002, Endress, a convicted co-defendant,
had refused to speak to any representative of M. Byrd (2PCG

R1545). According to Endress, he was willing to neet in 2002

3According to the prosecutor, Sullivan had in fact suborned
perjured testinony at the revocation hearing in order to avoid
prison.



and di scuss the case because “I’ve grown.” (2PC-R1549).% In his
nmeeting with an investigator for M. Byrd, Endress reported that
Sullivan had lied in his testinony. Endress reported that the

i nvestigator may have understood that Endress was mai ntaining
his conpl ete i nnocence of the nmurder (2PCG R1546). Accordingly,
M. Byrd filed his 3.851 notion relying on Endress’
representations. However when he took the stand, an entirely
new version of the facts were related - a version that could be
used to cast Endress in a favorable |light before the parole
board. In essence, Endress took Sullivan's version, but said
that he, Endress, played the part that Sullivan ascribed to

himsel f, i.e. present, but forced to participate.

't turned out that besides the alleged “growth” Endress faced an
approachi ng parole hearing. After his Septenber 25, 2002,
testinmony at M. Byrd' s evidentiary hearing, it was reveal ed
that just prior to taking the witness stand, Endress engaged in
negotiations with the State concerning his | oom ng parole
hearing. Endress had consulted with his | awer who read M.
Byrd’s notion to vacate and advi sed Endress that “Byrd didn’t
have a chance in hell and this was ny only opportunity to help
mysel f.” (2PG R1800). Endress’ |awyer suggested that they see
if the State would hel p himat his upcom ng parol e heari ng.
Endress understood that the State had agreed that the worst it
woul d do was “to take a neutral stance and do nothing to harm
me.” (2PC-R1802). Endress’ attorney told himthat this was his
only chance to help hinself, but Endress did not decide whether
he would testify until right before he took the stand (2PC-
R1803). After his testinony was conpleted in 2002, Endress
wote the State to firmup his understanding of the State’s
position (2PCG R1805). However, the State ultinmately opposed his
parole in July of 2004, and his parole was del ayed for 20 years
(2PC- R1811).



While testifying in 2002, Endress provi ded new
information that was favorable to M. Byrd and that had not been
di scl osed by the State previously. Endress testified that he
had been questioned in |late 1982 about a string of robberies
(2PC- R1569). However, he invoked his right to remain silent.

He understood, however, that there was sonmething “like 13
robberies” and that Sullivan was a suspect in this series of
robberies (2PC-R1568-69). Endress understood that no charges
were filed against Sullivan in these robberies in exchange for
Sullivan's testinony (PG R1569).

Before Endress’s trial, Sullivan told him he
needed a | awer and wote to Endress’s father asking for help
getting a lawer (2PG R1571). Sullivan told Endress he was not
going to testify against Endress, but then the day the trial was
to start, Sullivan and the State agreed to a ten-year sentence
in exchange for Sullivan’s testinony (2PCG R1571-72).

In 2002, Endress also testified that he |earned
in 2002 fromhis father that the State had offered hima 7-year
pri son sentence i n exchange for his testinony agai nst Byrd (2PC-
R1573, 1575). He did not know about the offer when it was nade,
and it was rejected by his attorney and his father (2PC-R1573-

74).



After M. Endress’ testinony was finished in the
2002 proceeding, M. Byrd s counsel informed the court that the
testi nony “opened up a whole lot of stuff” and asked for the
opportunity to look into these matters. The request was
granted. Thereafter, the State disclosed its files on arned
robberies that occurred shortly before the nmurder of Debra Byrd
in which Endress and Sullivan were identified as the
per petrators.

The evidentiary hearing resunmed on February 10,
2004, when M. Byrd introduced the robbery files into evidence.®
M. Byrd also called WIlie Carence Love to testify that in
1981, he was in the H Ilsborough County jail, where he net M.
Byrd, M. Endress and M. Sullivan (2PG R1672-73). According to

Love, M. Byrd did not tell Love anything about his case (2PC

I ntroduced as Def. Ex. 13 and Def. Ex. 14 were the State
Attorney files on the two cases in which Endress and Sul livan
had been identified. |In Def. Ex. 13, Endress was positively
identified by Mary Jane Taylor as the man who forced his way
into her residence and stole $180.00 worth of jewelry on Cctober
5, 1981. Ms. Taylor indicated that after taking her jewelry the
man grabbed her around the neck and demanded that she strip.

She managed to push himaway and onto the bed, then she ran out
of her house. The assail ant gave chase, but was scared away
when a nei ghbor responded to Ms. Taylor’s screans.

Def. Ex. 14 concerns the Septenber 26, 1981, robbery of
Benjam n Parry, a night manager of a notel blocks fromthe Econo
Lodge where Debra Byrd was nurdered on October 13, 1981, while
she was functioning as the night manager. M. Parry had
positively identified Sullivan as the man who robbed hi m at
gunpoi nt .



R1673), while Sullivan told Love, “I killed the ‘B [itch] and
|’mnot going to get any tine at all” (2PC-R1673).

Love also testified that he and Endress had a
nunber of conversations (2PC-R1674). As a result of those
conversations, Love contacted the State Attorney’s Ofice. Love
was deposed and reported what M. Endress had told him (2PCG
R1675).° After giving the deposition, Love was sent back into
the prison system where he agai n encountered Endress (2PC-
R1676). Endress bragged that he had fed Love what he wanted
Love to tell the prosecutors. Love testified that Endress
“mani pul ated ne and used me to say what he wanted ne to say”
(2PC- R1678). The prosecutor in 2002 asked if Endress ever said
that his statenments to Love were false (2PC-R1679-80). Love
answered, “He never specifically said that, but he led ne to
believe that” (2PC-R1680).

At the beginning of the proceedi ngs on February
10, 2004, the State disclosed that it had received a letter
dated October 15, 2002, from Endress to his | awer, Norm
Canel l a, who forwarded the letter to the State (State Ex. 1,
Supp2PC-R122). In this letter, Endress expressed his

expectation and desire to receive benefit fromthe State for the

®  n his 1983 deposition Love had testified that Endress had told
himthat M. Byrd had been trying to find soneone to nurder his
wife for $10, 000 (Supp2PC-R162).



testinony that he had provi ded on Septenber 25, 2002 (Supp2PC
R1668- 70) .

The information that has cascaded forth as a
result of Endress’ decision in 2002 to speak for the first tine
to M. Byrd' s counsel when considered cumulatively with the
evi dence presented in prior collateral proceedi ngs denonstrates
that M. Byrd s conviction and sentence of death violate the due

process principles enbodied in Bradshaw v. Stunpf, 545 U. S. 175

(2005); Gglio v. United States, 405 U S. 150 (1972); and Brady

v. Maryland, 373 U S. 83 (1963).

It is certainly clear fromthe vantage point that
this Court has today that Sullivan and Endress have had nuch to
gain fromthe testinony that they have provided in the course of
M. Byrd' s case. Perhaps it does not take detail ed study of
Arthur Mller's play, The Crucible, to know that only the nost
principled will refuse to give false witness in order to save
their lives and/or their freedom And here, it is undeniable
that in 1983 Sullivan perjured hinself and suborned perjured
testinony in an effort to keep his probation from being revoked
and hinself out of prison. But unfortunately, M. Byrd s jury
was m sl ed and deprived of the critical information necessary to

a valid analysis of Sullivan’s credibility.



In a case like M. Byrd's, where there is a
dearth of physical evidence as to what happened and nore
preci sely who did what, resolutions of questions of guilt and
puni shment conmes to rest on the reliability of the unreliable.
It is |ike building a house on a Saharan sand dune. It is
ei ther buried or toppled when wind blows and noves the sand. In
light of its inherent unreliability, M. Byrd s death sentence
is inconsistent with the principles enbodied in the Ei ghth and
Fourteent h Amendnents.

STATEMENT OF THE CASE AND FACTS

Debra Faye Byrd, the wife of MIford Wade Byrd,

was killed in the early norning hours of Cctober 13, 1981, in
the office of the Econo Travel Mtor Lodge at 11414 N. Central
in Tanpa, Florida. M. Byrd and his wi fe nanaged the notel.
Ms. Byrd was |ast seen alive by a notel patron at about 1:00 AM
on October 13'" (R275). A pathol ogi st who exami ned the body the
nmorning of the 13'" estimated the tine of death to have occurred
bet ween 9: 00 PM and 3: 00 AM (R767).

At the tine, the police were aware of other
recent nearby crines. On Septenber 26, 1981, at 5:45 a.m, a
ni ght auditor, Benjamn Parry, was robbed at gunpoint at a
near by Ramada Inn at 802 E. Busch Blvd. On COctober 5, 1981, at

9:30 p.m, Mary Jane Tayl or was robbed by a nan armed with a

10



kni fe who forced his way into her home at 805 E. 109'" Ave. and
stole $180.00 worth of jewelry (Def. Ex. 13; Supp2PC R492).
After Ronald Sullivan’ and his friend James Endress becane
suspects in these three and other crinmes, M. Parry positively
identified Sullivan as the man who robbed hi mat gunpoint on
Septenber 26'" (Def. Ex. 14; Supp2PC-R499).% Ms. Tayl or
identified Endress as the man who robbed her at knife point on
Cctober 5'" (Def. Ex. 13; Supp2PG R496).°

Starting in the mddl e of Septenber of 1981,

Sullivan and Endress had |ived at the Econo Travel Motor Lodge

"Utimtely, in exchange for his testinony agai nst M. Byrd,
Sullivan was pernmtted to plead to second degree nurder and
recei ve probation.

8After James Endress testified in Septenber of 2002 that he and
Sullivan were being investigated in 13 robberies in Cctober of
1981( Supp2PC-R1566, 1570), the State provided its files regarding
the crimnal proceedings concerning the Septenber 26" and
Cctober 5'" armed robberies. These files were later introduced
into evidence (Def. Ex. 13, 14; Supp2PGC R487-500).

The file concerning the Septenber 26'" robbery at the Ranmada
I nn i ncluded a docunent sunmari zing the State Attorney
| nvestigation into the case. This docunment was dated Novenber
9, 1981, and indicated that M. Parry had positively identified
a photo of Sullivan as the nman who robbed him However, no date
was given for when the identification was made (Supp2PC- R499).

Ms. Taylor indicated that after taking her jewelry the nman

gr abbed her around the neck and denmanded that she strip. She
pushed hi m away and onto the bed and ran out of her house. The
i ntruder gave chase, but was scared away when a nei ghbor
responded to Ms. Taylor’s screans. Wen shown a photopak on
Cct ober 30, 1981, containing a picture of Janmes Endress, M.
Tayl or picked himout as her assailant (Supp2PC- R496).

11



that was managed by the Byrd's (R385).° On October 27, 1981,
Sullivan was arrested for a parole violation. During
gquestioni ng the police brought up the nurder of Debra Byrd and
accused Sullivan of being involved (R434). In a sworn
statenment, Sullivan said that he knew that M. Byrd had been
seeki ng soneone to nurder his wi fe, although Sullivan
specifically and pointedly denied his own involvenent in the
murder (R436). %1

Based upon Sullivan’s statenment, M. Byrd was
arrested at 2:30 AM on October 28" without a warrant along with
a worman, Jody Clyner, who was with himin his residence. The
police kept Ms. Clynmer at the police station while officers
tried to talk to M. Byrd. The police made sure that M. Byrd
knew that Ms. Cyner was being detained. The police provided
M. Byrd with Mranda warnings, and he signed witten

acknow edgnent. However, M. Byrd would not speak. For two and

%hen questioned on the norning of October 13'" Sullivan said he
had not heard anything and knew not hi ng (R434).

“The only statenments to | aw enforcement that M. Byrd's jury
were told had been given by Sullivan were his October 13'" and
October 27'" statenents. The State argued since it did not know
what Sullivan would say really happened when it agreed in Apri

of 1982 to give himprobation in exchange for his testinony, his
adm ssion to be present for and participating in the nurder with
M. Byrd was nore credible: “My point being, I don’t think he
has got any notive to conme in here and purposely try to put
sonebody in prison or the electric chair. He would have been

gi ven probation either way.” (R1207)

12



one half hours, M. Byrd naintained his silence while the police
tried in vain to pronpt a response. At 4:40 AM M. Byrd asked
to speak with Ms. Cyner (R687). His interrogators told him
“that was not allowed” (R684). M. Byrd said he would talk if
they let himspeak to her. A police officer then went to Ms.
Clymer with tears in his eyes and told her that M. Byrd' s
“guilt was eating himup” (R717). After shedding tears while
talking with Ms. Cyner for five mnutes, the police officer
sent her into the interrogation roomto be alone with M. Byrd
(R687, 720). Six mnutes later, Ms. Clyner was taken out of the
interrogation room (R687). At that tinme, M. Byrd gave a
statenent inplicating hinself in the nmurder in order to insure
Ms. Clyner’s rel ease from cust ody.

M. Byrd, along with Sullivan and Endress, were
indicted for first degree nurder on Novenber 12, 1981 (R1702).
The State’s theory before the grand jury was that M. Byrd had
hired Sullivan and Endress to kill his wife and that while M.
Byrd was at a bottle club, Sullivan and Endress actually
nmur dered Debra Byrd.

However by the tinme of the indictnent, the police

had | ocated one of Endress’s friends, Debra Wllians.* She told

’Debra W liams gave the police a statenment on Novenber 6, 1981,

in which she indicated that Endress had told her before his

arrest that he and Sullivan beat and robbed Debra Byrd. Endress
13



the State that subsequent to the hom ci de but before Endress’s
arrest, he had advised her that he and Sullivan had robbed and
beat Debra Byrd after which she was killed. Endress had not
indicated to Ms. Wllianms that M. Byrd was involved in the
robbery or the nmurder of Ms. Byrd.®

On January 6, 1982, the State filed its Notice of
D scovery (R1728). In this notice, the State said, “Co-
def endant Sullivan nade statenments to: Det. R J. Reynolds.”
(R1729). The fifty-one page statenment Sullivan nmade to Det.
Reynol ds occurred on Cctober 28, 1981 (R2069). Besides it and

the brief Cctober 13'" interview, the State gave no notice of any

ot her statenments by Sullivan.*

i ndicated that he beat Ms. Byrd with nunthucks which he left at
Ms. WIllians’ trailer and which Ms. WIllianms turned over to the
police. Endress also indicated that he and Sullivan were arned
with a .38 equipped with a silencer. On Novenber 12, 1981, M.
W lians appeared before the grand jury and testified that
Endress indicated that Sullivan was the person with hi mwhen

t hey beat and robbed Ms. Byrd. M. WIlianms was called by the
State at Endress’s trial on Septenber 22, 1983, and again
testified to these adm ssions Endress nmade to her, i.e. that he
and Sul | i van had beaten and robbed Debra Byrd before Sullivan
killed her. (Def. Ex. 15; Supp2PC-R 506).

3Nei t her Endress nor Ms. Wlliams testified at M. Byrd's trial,
so his jury was unaware of Endress’ statenents to her

“I'n fact, a police report indicated that on Decenber 17, 1981,
Sul l'ivan had advised a police officer if he was given a deal he
could give the State M. Byrd and Endress "real ly good"
(Supp2PCG R515) .
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On January 7, 1982, the Florida Parol e Comr ssion
held a prelimnary hearing on whether Sullivan violated his
parole on a 1978 burglary conviction by robbing Benjamn Parry
on Septenber 26, 1981. Sullivan called Endress as an ali bi
W tness. After answering sone questions, Endress declined to
answer further questions on the advice of counsel. Sullivan
called his girlfriend, Regina Schienelfining, to testify that
t hey had spent the night of Septenber 25, 1981, together at
Endress’s house.

In April of 1982, Sullivan pled to 2nd degree
mur der and received probation in return for his testinony
against M. Byrd. Al other crimnal cases against Sullivan
were dropped, including the Septenber 26'" robbery at the Ranada
Inn. At M. Byrd' s trial in July of 1982, Sullivan testified
that M. Byrd hired Sullivan and Endress to kill Debra Byrd at a
time for which M. Byrd could develop an alibi. Sullivan
clainmed that contrary to the plan, M. Byrd becane inpatient and
returned to the notel and participated in the nmurder. The

defense at trial was that Sullivan and Endress had committed the

murder and that M. Byrd was not involved.®™ The jury returned a

1% Janmes Chestnut was called as a defense witness. He testified
t hat he had been incarcerated with Sullivan who had advi sed him
that he, Sullivan, shot Ms. Byrd and that M. Byrd was not there
nor invol ved (R1028-29).
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verdict of guilty on July 23, 1982, for first degree mnurder
(R1282, 1899).

M. Byrd was prosecuted by Mark Cber and Manue
Lopez. The guilty verdict was used by Mark Ober’s brother-in-
| aw, Janes LaRussa, to obtain the proceeds from an insurance
policy for Ms. Byrd' s sister, Linda Latham Mark Cber had in
fact recormended that the victims sister hire his brother-in-
law to pursue the civil suit. Mark Ober's brother-in-law was
able to collect a large contingency fee by virtue of M. Byrd's
conviction. After the prosecutor's brother-in-law received this
contingency fee, he gave Mark Cber nearly sixteen hundred
dol l ars, approxinmately ten percent of the contingency fee (PC
R133-50) .

M. Byrd's sentencing phase began July 27, 1982
(R1286). The jury returned an advisory sentence of death
(R1349-50). M. Byrd was sentenced to death on August 13, 1982
(R1692). At the sentencing, M. Byrd s counsel, Frank Johnson,

unsuccessfully offered new evi dence that Ronald Sullivan had

Franci sco Garcia was al so called as a defense witness. He
testified that he had been incarcerated with Sullivan who had
advi sed himthat he, Sullivan, was going testify agai nst M.
Byrd in exchange for probation. Sullivan told Garcia that M.
Byrd had not been involved in the nurder and was in fact
i nnocent, but in order to help hinself he would testify
ot herwi se. According to Garcia, Sullivan justified his actions
by saying if he did not take the deal his partner would (RLO56-
57).
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lied at M. Byrd's trial (R1678). At the conclusion of the
sent enci ng hearing, Judge Al varez discharged M. Byrd' s trial
counsel (R1694). Three nonths after a death sentence was
i nposed and trial counsel was discharged, the sentencing judge,
Judge Alvarez, filed a witten Sentencing Order on Novenber 15,
1982 (R1982-1991). The ninth page of the witten findings was
revised on Decenber 13, 1982 (Def. Ex. 3; Supp2PG R743).

Meanwhi | e, on Septenber 14, 1982, M. Lopez wote
the Florida Parole Conm ssion and asked that Sullivan be
reinstated on parole. M. Lopez noted that Sullivan had pled to
second degree nurder, that the arned robbery charge was dropped
because Sullivan passed a pol ygraph, and that the State was not
goi ng to pursue another charge for grand theft.

On June 24, 1983, M. Lopez sought to revoke
Sullivan’s probation in a proceedi ng before Judge Alvarez. M.
Lopez presented evidence that Sullivan had in January of 1983
sold marijuana to an undercover |aw enforcenent officer
Sul l'ivan and nmenbers of his famly testified that he was not the
person who sold marijuana to the officer. Wen Sullivan took
the stand at the hearing, the follow ng exchange occurred during
M. Lopez’s cross-exam nation of Sullivan

Q You are an admtted |iar, are you not?

MR. CURY: bjection. Qutrageous.
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( Def .

Ex.

MR LOPEZ: | can prove that, Judge.

THE COURT: Overrul ed.
BY MR, LOPEZ:
Q Did you not admt to Frank Johnson that you lied to
t he Tanpa Police Departnent during the pendency of
your nurder [sic]?
Al don’t quite understand what you nean.
Q Let nme direct your attention, sir, to October, 1981,
when you were arrested by the Tanpa Police Depart nent
for the charge of first-degree nurder. Do you
renmenber that?
A Yes, sir.
Q D d you give the police a statement that night?
A Yes, sir.
Q Was that statenent a lie?
A Parts of it.
Q Ckay. You are admtted liar, are you not?

A As far as you look at it, | guess | am

12 at 122-23; Supp2PG R468-69). During the redirect

exam nation, M. Sullivan testified:

QD d you take the stand to testify on behalf of the
State in the one which Frank Johnson was questi oni ng
you on?

A Yes, sir.

QD dthe State vouch for you as a witness?

A Yes, sir.

Q Weren't you a critical witness in that trial?

18



A Yes, sir.

QD dthey call you a liar then when you took the

stand -

A No.

Q —tosend a nan to the electric chair?
A No, sir.

Q They believed you then?
A Yes, sir.

Q You had conversations outside the courtroomwth the
State Attorney?

A Yes, sir, quite a few tines.

Q They believed you then?

A Yes, sir.

Q They put you on the w tness stand?
A Yes, sir.

QD dthey call you a liar when you were on the
wi t ness st and?

A No, sir.
(Def. Ex. 12 at 126; Supp2PC- R471).

M. Lopez argued for revocation of Sullivan’s
probation. M. Lopez stated that the testinony of Sullivan's
famly coul d be expl ained by one fact: “They do not want to see
this young man go to prison.” (Def. Ex. 12 at 128; Supp2PC-

R473). The clear inference was that Sullivan and his famly
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lied on the witness stand in order to keep himfromgoing to

jail. M.

(Def. Ex.

Lopez concl uded by sayi ng:

| believe that you gave this young nan a great
break, with our recommendati on, of course, because you
listened to us. You had serious reservations about
doi ng that due to the circunstances of that mnurder
but you did it because we asked you to.

You gave that gentleman, M. Sullivan, a break.
He has abused his own rights, Judge. He has taken

advantage of hinself. In ny hunble opinion, you have
no choice but to sentence him if you find himaguilty,
to the maxi mnumunder the law and that’s all | have to
say.

12 at 128-29; Supp2PG RA73-74).

After Judge Al varez revoked Sullivan's probation,

but before he inposed a sentence, Sullivan s attorney argued:

(Def. Ex.

st at ed:

| would say life inprisonnent is sufficient. |
woul d further argue that there is the expectation that
the defendant testify in the Endress case. It is ny
j udgnent that not an angel, himor herself conme from
heaven, woul d have whatever it takes to testify after
you take the whole of the life away.

| would say, if I amto argue on behalf of ny
client, I would put nyself in the shoes of ny
opposition and | would say to you, Your Honor, that
you are inviting, respectfully, you invite contenpt
and perjury when you cut the legs out fromunder a man
when it’s not necessary.

12 at 137-38; Supp2PC R482-83) (enphasi s added).

While inposing a life sentence, Judge Al varez

Whet her it was a sweet deal or not, | think the
State offered you probation. | agreed to it. | had
reservations about it because of the type of case it
was, but | thought that you should be rewarded at that
time for your testinony for the State of Florida. |
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think I rewarded you handsonely by placing you on
probati on but you have viol ated probation, and | don’'t
t hi nk that defendants who are place on probation and
then get violated for such a serious offense as this
shoul d receive a nodification of probation, mninmm
time in the County Jail or mnimal tinme in the Florida
State Prison
(Def. Ex. 12 at 139; Supp2PC-R484).
On Septenber 23, 1983, Sullivan was called by the
State as a witness at Endress’ first degree nmurder trial.
During this testinmony, Sullivan admtted that he sold hash to
under cover | aw enforcenent officers on January 14, 1983. He
admtted |lying under oath at his revocation hearing. He
expl ai ned that he |lied because “I didn’t want to receive a life
sentence in prison.” (2PGR342). He also admtted that he
refused to be deposed by Endress’s counsel in August of 1983.
He explained that “I figured the State would offer ne a deal.”
The State did nake an offer of a sentence reduction to 25 years.
Sullivan rejected the offer "[b]ecause | figured they would
offer ne a better deal.” Wen the State offered a maxi nrum of 10
years, Sullivan agreed to testify against Endress (2PC R342-43).
Endress was convicted, but received a |ife sentence.
Meanwhi l e, M. Byrd had appealed fromthe

judgnent of conviction and sentence of death. Nearly two years

after Endress’ trial, this Court affirmed M. Byrd's conviction
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and death sentence on Novenber 14, 1985. Byrd v. State, 481 So.

2d 468 (Fla. 1985), cert. denied, 476 U S. 1153 (1986).

Subsequently, M. Byrd sought post-conviction
relief in the state courts pursuant to Rule 3.850 of the Florida
Rul es of Crim nal Procedure. The circuit court conducted a
limted evidentiary hearing on March 22-23, 1989, on only three
of M. Byrd's clainms. These were: 1) M. Byrd s claimregarding
the benefit M. CQber’s brother-in-law received fromM. Byrd' s

conviction, 2) his claimthat Brady v. Maryland was viol at ed,

and 3) his claimthat he received i neffective assi stance of

counsel .®* M. Byrd did not receive an evidentiary hearing on

his claimthat the prosecutors had violated Gglio v. United

States, by know ngly making fal se argunents and presenting fal se
evi dence, and otherw se engaging in inproper prosecutori al
behavior. M. Byrd also did not receive an evidentiary hearing
on any of his clains of ineffectiveness arising fromthe failure
to make | egal objections. Al clains, except the three [imted
i ssues on which the evidentiary hearing was granted, were

summarily denied. After the evidentiary hearing, the court

i ssued an order denying relief on July 11, 1989 (PC R344-353).%

®At the evidentiary hearing, it was established that trial
counsel had lost M. Bryd' s files (PC-R156).

"™ . Byrd's Rule 3.850 post-conviction proceedi ngs were presided
over by Grcuit Court Judge Richard Lazzara (PC-Rl). M. Byrd's
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Subsequently, M. Byrd's appeal to this Court was denied. Byrd
v. State, 597 So. 2d 252 (Fla. 1992).

M. Byrd filed a petition for a wit of habeas
corpus relief in 1992. However, that petition was subsequently
di sm ssed without prejudice while M. Byrd petitioned this Court
for a wit of habeas corpus. Utimately, this Court denied that

petition. Byrd v. Singletary, 655 So. 2d 67 (Fla. 1995), cert.

denied, 516 U. S. 1175 (1996).

On March 25, 2002, M. Byrd filed a second Rul e
3.850 notion (2PC-R153-77). In daiml of that notion, M. Byrd
all eged that he was denied a fair trial because either the State
failed to di sclose material, excul patory evidence and/or the
State presented false and m sl eadi ng evi dence and/or trial
counsel provided ineffective assistance (2PGC R161-65). The
claimwas prem sed on the fact that in early 2002 Endress had
for the first tinme spoken to a nmenber of M. Byrd s | egal team
and had denied that Debra Byrd's nurder occurred as Sullivan
testified (2PC-R163-64). Cdaimll of the 2002 notion all eged
that the trial judge had not independently wei ghed aggravating

and mtigating circunstances because the State had prepared the

second codefendant, Janes Endress, was represented in his
federal habeas corpus proceedi ngs by Bennie Lazzara, Jr., the
brot her of Judge Lazzara. Endress v. Dugger, 880 F.2d 1244
(11th Gir. 1989).
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order sentencing M. Byrd to death (2PG R166-71). Caimlll

rai sed an i ssue under Apprendi v. New Jersey, 530 U S. 466

(2001) (2PG R171-75).

After the State filed a response to M. Byrd's
motion (2PG R 178-90), the circuit court heard oral argunent
(2PC-R. 1460 et seq.). Thereafter, the circuit court ordered an
evidentiary hearing on lainms | and Il (2PC-R276-77).

The evidentiary hearing comenced on Septenber
25, 2002 (2PCG R1490). The first wi tnesses addressed M. Byrd's
claimregarding the trial judge' s sentencing order. Mark Ober,
one of the trial prosecutors, testified that he had no recal
regardi ng whether or not he was involved in drafting the
sentencing order (2PG R1498). The trial judge, Dennis Alvarez,
identified Defense Def. Ex. 1 as a letter he received from
Manuel Lopez, another trial prosecutor (2PC-R1502-04) (Def. Ex.
1; Supp2PC-R731). The letter was dated Decenber 8, 1982, and it
suggested that the judge “my want to clarify that part of your
sent ence because it does appear to be somewhat anbi guous”
(Supp2PCG R731). Judge Alvarez identified Def. Ex. 2, which was
titled as “Sentence”, as the sentencing order in M. Byrd s case
t hat was conpleted in Novenber of 1982, but back dated to August
13, 1982 (2PCG R1504) (Def. Ex. 2; Supp2PCG R733). Judge Al varez

testified that he orally inposed the death sentence on August
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13, 1982, but the sentencing order was not conpleted and fil ed
until Novenber 15, 1982 (2PC-R1504-05). Between the oral
sentencing and the filing of the witten docunent entitled
“Sentence”, Judge Alvarez had sentenced Ronald Sullivan to
probation in October 1982 for his role in the nurder (2PC
R1507) .

In finding aggravating circunstances in M.
Byrd's case, Judge Alvarez testified in 2002 that he had relied
upon Sullivan’s testinmony at M. Byrd's trial because “I think
his testinony, you know, was basically inportant for the state
to prove their case. | definitely considered his testinony”
(2PC- R1509). Judge Alvarez testified that Sullivan was
“necessary” to M. Byrd' s conviction and death sentence (2PC-
R1525) .

After the “Sentence” was filed on Novenber 15,
1982, Judge Alvarez received M. Lopez’s letter of Decenber 8,
1982, suggesting that clarification was in order. Follow ng
receipt of this letter, Judge Alvarez issued a revision of page
nine of his sentencing findings (2PG R1509; Def. Ex. 3, Supp2PC-
R744). Oiginally, page nine contained a sentence stating,
“Therefore, the court finds that three aggravating circunstances
exi st and that mtigating circunstances exi st which would

mtigate the sentence inposed in this case by the court” (2PC
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R1509). Judge Alvarez testified that after receiving M.
Lopez’s letter, he revised that sentence to state, “no
mtigating circunstances exist which would mtigate the sentence
i nposed in the case by the court” (2PC-R1510). The revision
resulted fromM. Lopez's letter (1d.). Judge Al varez did not
recal |l whether he held a hearing regarding the revision (l1d.).
He testified in 2002 that he believed that M. Byrd' s attorney
at that tinme was Frank Johnson, but then acknow edged that he
had all owed M. Johnson to withdraw fromthe case on August 13,
1982 (2PC- R1510-11). Judge Alvarez did not recall whether he
contacted M. Byrd's appellate counsel regarding the revision to
t he sentencing order, but concluded, “I probably did not” (2PC
R1511) .

On cross-exam nation, Judge Alvarez testified
that in drawi ng up the sentencing order, he |isted each
aggravating circunstance and stated whether or not there was
evidence supporting each circunstance (2PC-R1513). He
personally drafted the sentencing order (2PC R1514). Neither
M. Lopez nor M. Ober gave hima draft sentencing order (2PC
R1514). Judge Alvarez testified that he added the word “no” to
t he revi sed page because he had “found no mtigating

ci rcunst ances what soever” (1d.).
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On redirect, Judge Alvarez testified that M.
Lopez’s letter indicated that he did not believe the judge had
found any mtigating circunstances (2PG R1516). Based on the
letter, Judge Al varez revised the sentencing order to indicate
that no mtigating circunstances were found (1d.). Yet, in his
2002 testinony Judge Al varez acknow edged that he had in fact
found one mtigating circunstance—that M. Byrd had no
significant history of crimnal activity (1d.). Despite this,
Judge Al varez revised his sentencing order at the request of the
prosecutor to indicate that there were no mtigating
ci rcunst ances (2PC- R1517).

Manuel Lopez, the second trial prosecutor,
testified in 2002 that he wote to Judge Al varez in Decenber
1982 to point out that the sentencing order stated, “therefore,
the court finds that three aggravating circunstances exi st and
that mitigating circunstances exist which would mtigate the
sentence,” but that did not reflect “ny recollection regarding
the mtigating evidence that the judge found” (2PC-R1535-36).
After review ng page seven of the sentencing order, where Judge
Al varez found a mtigating circunstance, M. Lopez acknow edged
that his letter was in error in advising the judge that no

mtigating circunstances had been found (2PCG R1538).

27



M. Lopez testified that he had copied his letter
to the court file and to Frank Johnson (2PC-R1536). M. Lopez
acknow edged that the record showed that Judge Al varez granted
M. Johnson’s notion to withdraw on August 13, 1982 (2PC R1537).
M. Lopez did not recall providing his Decenber 1982 letter to
anyone el se and did not recall any hearing being conducted after
he sent the letter (1d.).

In the Septenber of 2002 proceedi ngs, Janes
Endress was called as a court w tness (2PC-R1543-44). \Wen
first questioned by M. Byrd' s counsel, he testified that
earlier in 2002, he had net with Jeff Walsh, an investigator
wor king on M. Byrd s case (2PG R1544). He indicated that years
earlier, he had nmet with an attorney representing M. Byrd and
told that attorney he did not want to be involved (2PC R1544-
45). Accordingly, Endress had invoked his “right to not talk”
(2PC- R1545) .

In his neeting wwth M. Wl sh, Endress said
Sull'ivan had |ied about Endress and his involvenent in the case
(2PC- R1545). Endress advised M. Walsh that Sullivan had Iied
at Endress’s trial about Endress’s involvenent in the crine

(2PC- R1545- 46) . 18

®Endress renembered that at his trial, Sullivan admtted that he
had |ied previously about his involvenent in the nurder (2PC-R
1546) .
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In the State’s exam nation, Endress testified
that at his first neeting wwth M. Wal sh, he had said he would
agree to testify that Sullivan |lied against Endress if M. Byrd
woul d agree that if his appeals failed, before his execution he
woul d provide an affidavit exonerating Endress (2PC R1548).
Endress clainmed that several days later, M. Wil sh returned and
said that M. Byrd had agreed to this (2PC-R1549).

In his 2002 testinony, Endress admtted he was
involved in the crinme and he described how it occurred (2PC
R1550-57). According to his 2002 testinony, he hel ped Sullivan
and his girlfriend get a roomat the notel managed by M. Byrd
and his wife (2PC-R1550-51). Endress testified that he and
Sul l'ivan got to know M. Byrd, and that one day M. Byrd asked
Endress if he knew anyone who would kill his wife for him (2PCG
R1551). Endress clainmed that neither he nor Sullivan had any
intention to do the murder, but nonethel ess Endress and Sullivan
told M. Byrd they would kill his wife in order “to see just how
far we could m |k the whole situation” (2PC-R1551). Endress
clained that M. Byrd offered them $10,000 to split between them
if they commt the nurder (2PC-R1551). Endress testified that
M. Byrd gave them noney to buy a gun, and that they built a

silencer for it (2PC-R1551).
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Endress testified that the nmurder was supposed to
t ake place when M. Byrd was not at the notel (2PC-R1552).
According to Endress, M. Byrd went out several tinmes to various
pl aces in anticipation of establishing an alibi, but Endress and
Sul l'ivan kept giving himexcuses for why they had not commtted
t he murder (2PC-R1552).

Endress testified that one night, M. Byrd awoke
Endress and Sullivan and said they were “going to do this right
now (2PC-R 1553).% Endress said that M. Byrd gave the gun to
Sullivan, and the three of themwent to the notel office (2PC
R1554). According to Endress, M. Byrd called his wife out to
the office, and Sullivan shot her (2PC-R1554). Endress
testified that Sullivan then started hitting Ms. Byrd, and that
Endress ran out of the office (2PG R1554). Endress clained that
M. Byrd cane out and told Endress to get back in the office
(2PC- R1554). Endress said that he, Endress, was “kind of

skiddish [sic]” and “scared” (2PC-R1554-55). Endress testified

At M. Byrd's trial it was established through w tnesses that
M. Byrd was seen arriving at a bar, Rusty OReilly's, at 8:30
PM on October 12, 1981, and that he did not |eave until sonetine
after 2:30 AM and | ast call on October 13, 1981 (R1078-80). A
barmaid testified that he was there at 2:30 AM when she left to
do her books, but gone when she returned at 3:10 AM

A pathol ogist testified at trial that he first exam ned the
victinms body at 9:30 AM on Cctober 13'", and deternined that the
time of death “would be sonetinme between 9:00 o’ cl ock the night
before, that would be on the 12'" to about 3:00 a.m on the
nmor ni ng of the 13'".” (R767).
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that M. Byrd choked his wife and called Sullivan over to choke
her (2PCG R1555). Endress clainmed that M. Byrd then called
Endress over and “forced” himto choke his wife (2PG R1555).
Endress stated that M. Byrd took noney bags and ot her things
fromunder the counter to nake it ook |like a robbery (2PC-
R1555). Endress testified that M. Byrd washed bl ood off
hi msel f and changed his cl ot hes (2PG R1556-57), and that the
three of themthen drove to Land O Lakes and di sposed of the
gun, M. Byrd's bl oody clothes, the noney bags and the sil encer
( 2PC- R1557) .

According to Endress’ testinony in 2002, when
Sullivan testified at Endress’s trial, he |ied when he claim
t hat Endress shot Debra Byrd (2PC-R1558). Endress expl ai ned
that Sullivan took “what | really did and said that he did it”
in order “lessened [Sullivan's] guilt” (2PC-R1558).

Endress testified in 2002 that after he was
arrested, the police kept asking him about “13 robberies,”
al t hough “1 had never robbed anything in ny life” (2PCG R1560).
In his testinony, Endress said that he did not renenber any of

t hese robberies ever being prosecuted and did not renmenber ever

bei ng arrai gned for any of them (ld.).%

Mhi | e being questioned by the State, Endress acknow edged t hat

he had net with the prosecutor tw ce before the commencenent of

t he 2002 evidentiary hearing (2PC-R1562). One of the occasions
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When agai n questioned by M. Byrd s counsel,
Endress testified that he had been told that Sullivan was a
suspect in the 13 robberies and that in exchange for his
testinony they all went away (2PC-R1568-69).% Endress did not
have any information that Sullivan had commtted these
robberies, but “wouldn’t have put that passed [sic] hinm (2PC
R1565). Before Endress’s trial, Sullivan told himhe needed a
| awyer and wote to Endress’s father asking for help getting a
 awyer (2PG R1571). Sullivan told Endress he was not going to
testify against him but then the day the trial was to start,
Sullivan and the State agreed to a ten-year sentence in exchange
for his testinony (2PC-R1571-72).

Endress testified in Septenber of 2002 that he
| earned a few nonths before his testinony that the State had
offered hima 7-year prison sentence in exchange for his

testinmony against M. Byrd (2PC R1573, 1575). Endress cl ai med

was before he was transported to Hill sborough County to testify,
and the second was the day before his testinony while he was
housed at the county jail (2PC-R1562). No nention was nade of a
nmeeti ng shortly before he was brought in the courtroomto
testify.

2IEndr ess acknow edged in his testinony that he had not told M.
Wal sh, M. Byrd's investigator, the version of the facts that he
related in his testinony. Instead, Endress told M. Walsh that
“Sullivan was a liar and | don’t know about this crinme” (2PC-
R1579). Accordingly, Endress testified that M. Wl sh

“surm sed” that Endress was mmintaining i nnocence of the crine.
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that his father had just told himin 2002 of this offer. He did
not know about the offer when it was nmade, and it was rejected
by his attorney and his father w thout his know edge (2PCG R1573-
74) .

In 2002, Endress testified that he would soon be
comng up for parole; he said it would be in 14 to 16 nonths
(2PC- R1574). According to his testinony on Septenber 25, 2002,
the State had told himthat there was nothing they could do to
hel p himget parole (2PG R 1575)(“not so nmuch as they will not,
that they just - - there’'s nothing that they can do to hel p
me”) . %

After Endress had testified, M. Byrd s counsel
informed the court that the testinony “opened up a whole | ot of
stuff” and asked for the opportunity to |look into those matters
(2PC- R1588). The court stated that counsel could reviewthe
day’s testinony and provide further information to the court or
file a notion for an additional hearing (2PCG R1588).

Thereupon, M. Byrd called Jeff Walsh to testify.
M. Walsh stated that he nmet with Endress in February 2002 (2PC-
R1591). Endress was hesitant to talk, but he gave M. Wl sh the

i npression that Endress had not been involved in the nurder and

?’As explained infra, this was a patently fal se representation
that the State did not correct at the tine it was uttered.
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thus could tell himnuch about it (2PC-R1592). Endress told M.
Wal sh that Sullivan testified falsely at his trial and that he
understood Sullivan did the sane at M. Byrd s trial (2PC
R1592). Endress never indicated to M. Wal sh that he was a
participant in the crinme (2PCG R1595-96). Endress talked
general |y about his own parole possibilities, saying he was
hopeful of getting parole (2PC-R1593-94). M. Walsh returned a
coupl e of days later to advise Endress that M. Byrd was goi ng
to plead the informati on obtained fromhimand |ist himas a

W tness (2PC-R1594). M. Wilsh testified that Endress never
asked for any kind of agreenent, but was curious about what M.
Byrd had to say (2PC-R1594). However, M. WAl sh had never net
M. Byrd and did not know (2PC-R1594-96).

On cross-exam nation, M. Walsh reiterated that
he had never nmet M. Byrd (2PC-R1596-97). M. Walsh had no
knowl edge of Endress requesting that M. Byrd sign an affidavit
exonerating Endress (2PG R1597).

On Novenber 12, 2002, M. Byrd filed a notion
requesting di scovery regardi ng sone of the matters Endress had
reveal ed at the evidentiary hearing (2PC-R300-06). In light of
Endress’s testinony that police questioned himabout being
involved in 13 robberies with Sullivan, the notion requested

di scovery regardi ng the robberies (2PC-R302-03). The notion
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al so requested discovery regarding the 7-year plea offer which
Endress testified about and also as to Sullivan’'s attenpt to
sell his testinony to Endress and his famly at the tinme of
Endress’s trial (2PC-R304-05). The court granted the notion and
al l oned 60 days for discovery (2PG R1612).

On June 9, 2003, M. Byrd filed an anended Rul e
3.850 nmotion which included facts fromthe Septenber 25, 2002,
evidentiary hearing, as well as facts resulting from
i nvestigation of the 2002 evi dence (2PG R324-50). On Decenber
16, 2003, the court heard argunment regarding the need to reopen
the evidentiary hearing (2PC-R1632). On Decenber 18, 2003, the
court entered an order allow ng the presentation of additional
evi dence (2PG R493).

The reopened evidentiary heari ng was conducted on
February 10, 2004 (2PC-R1663). At the beginning of this
hearing, the State disclosed two docunents. The first docunent
was a report witten by Terry Delisle, a state attorney
i nvestigator who had acconpani ed the col |l ateral prosecutor,
Sharon Vol |l rath, when she net with Endress before the previous
evidentiary hearing (2PCG R1667). The report stated that during
the nmeeting, the State made no prom ses, threats or inducenents
to Endress (2PC-R1667-68). The second docunent was a letter

dat ed Cctober 15, 2002, from Endress to his trial attorney,
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Nor man Cannel |l a (2PC-R1668). The letter asked M. Cannella to
approach the State to see if the State would obtain an affidavit
fromDebra Byrd’'s famly nenbers stating that they did not
object to Endress being paroled after he conpleted the 25-year
mandatory part of his |life sentence and to see if the State
woul d ask the Parole Conm ssion to give hima special interview
to set his presunptive parole release date for April 2006 (2PCG
R1668- 69) .

The prosecutor stated for the record that the
St ate had done neither of those things (2PC-R1669). The
prosecutor also stated that she and M. Cber, the elected State
Attorney, # had di scussed whether they should send a letter to
t he Parol e Conmi ssion and “what that |etter would say, whether
it would be a recomendati on or whether it would just detai
what testinony M. Endress gave” (2PC-R1670).

M. Byrd s counsel noted for the record that
Endress’s letter also stated that he “did assist the state in
this hearing and will agree to testify if necessary in the event

that the state needs ne in a federal habeas” (2PCG R1670). The

M. Ooer was one of the trial prosecutors in M. Byrd' s case.
When he testified in 1989 regarding his referring the victinms
sister to his brother-in-law in connection with her efforts to
obtain the insurance proceeds, M. Cber was no |onger with the
State Attorney’s O fice. However, years later he was elected to
be the State Attorney for the 13'" Judicial Circuit.
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letter indicated that Endress thought he had “done sonething
useful for the state and so he’s trying to get sonething in
exchange for that,” but M. Byrd s counsel had no information at
that time that the State had agreed to or prom sed anything to
Endress (1d.).

WIllie Carence Love was called as a witness. He
testified in 2002 that in 1981, he was in the Hi |l sborough
County jail, where he net M. Byrd, Endress and Sullivan (2PC
R1672-73). M. Byrd did not tell M. Love anything about his
case (2PC-R1673). However, Sullivan told M. Love, “I killed
the *B [itch] and I’mnot going to get any time at all” (2PC-R
1673) .

M. Love testified that he had a nunber of
conversations with Endress about the case (2PCG R1674). As a
result of those conversations, M. Love contacted the State
Attorney’s Ofice (1d.). M. Love was deposed and reported what
Endress had told him (2PC-R1675).% After giving the deposition,
M. Love was sent back into the prison system where he again
encountered Endress (2PC R1676). They “had a conversation and
basically he just made nme |look like a fool. . . . Everything I

told you. | knew you was going to testify. You did what |

I'n his 1983 deposition Love had testified that Endress had told
himthat M. Byrd had been trying to find soneone to nurder his
wife for $10, 000 (Supp2PC-R162).
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want ed you to do” (2PC-R1677). Endress did not say whether what
he had told M. Love was true or not, just that “what he told ne
was what he wanted me to tell the prosecutors” (l1d.). M. Love
testified that back in the jail in 1981, M. Love had told
Endress that Endress was going to get a death sentence, but
Endress believed he “wasn’t going to get any death sentence or
nothing out of it” (ld.). M. Love believed that Endress
“mani pul ated nme and used nme to say what he wanted nme to say”
(2PC- R1678).

On cross-exam nation, the prosecutor asked M.
Love whet her he renenbered sayi ng anything el se about Sullivan
at his deposition (2PC-R1678). The prosecutor then read from
page 12 of the deposition where M. Love testified, “W were
di scussing Endress. He asked ne if | knew Endress and | said
yes. . . . He said, well, that’s the son of a bitch that’s
turning state’s evidence against nme. He said he didn't kill
nobody. H m and Wade Byrd did it. He said they're lying on ne”
(2PC- R1678-79). M. Love did not deny that he gave this
testinony in his deposition (2PC-R1679).

The prosecutor al so asked whet her Endress ever
said that his statenents to M. Love were fal se (2PG R1679-80).
M. Love answered, “He never specifically said that, but he | ed

me to believe that” (2PGr. 1680).

38



M. Love's 1982 deposition was introduced as
Def ense Exhibit 4 (2PC-R1680; 2PC-R201-46). |In the deposition,
M. Love testified that when he talked to Sullivan, he asked him
how he felt about the nurder and did it bother him (2PC-R 207).
Sullivan replied, “Wll, no, man, it used to bother nme but it
don’t bother nme that much anynore” and “it was over with and it
didn’t bother him anynore” (Id.). Sullivan also said, “I killed
the bitch, but I won't get any tinme. 1’|l get probation” (l1d.).

In the 2004 proceedings, the State called M.
Lopez, one of the trial prosecutor back to the stand (2PCG
R1687). M. Lopez testified that early on in the case, the
prosecutors decided to offer one of the codefendants a plea
(2PC- R1688). M. Cber nmade sone overtures to Henry Conzal es,
who was Endress’s attorney at the tinme, to see if Endress wanted
to cooperate (1d.). M. Conzales did not respond to the offers
from M. Cber, so the prosecutors approached Sullivan, who
agreed to cooperate (1d.). M. Lopez identified a letter dated
June 2, 1982, from M. Lopez to M. Gonzal es (2PG R1689).% The
letter offered Endress a plea to second-degree nmurder with a
life sentence in exchange for Endress’s testinony against M.

Byrd (1d.). M. CGonzales did not respond to the offer (1d.).

The State had worked out its deal with Sullivan in April of
1982.
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M. Lopez testified that he never had a discussion with M. Cber
or M. Sal ci nes about offering Endress a seven-year sentence
(2PC-R1690). M. Lopez testified that he never net with
Endress’s father (l1d.). M. Lopez also testified that he was
not aware of the “additional 13 robbery counts” against Sullivan
bei ng di sposed of in exchange for Sullivan's testinmony (ld.).

On cross-exam nation, M. Lopez testified that he
was not involved in M. Byrd' s prosecution until |ate March of
1982, which was about five nonths after the indictnment (2PCG
R1691-92). M. Lopez testified that in January of 1982, which
was before he becane involved in the case, he would not have
been consulted regardi ng any plea negotiations (2PC-R1701). M.
Lopez identified his April 19, 1982, handwitten note which
stated that an offer was made to Sullivan for his cooperation
(2PC- R1702). The offer was for second-degree nurder in exchange
for probation and truthful testinony (ld.). The offer also
stated that the State would nol pros Sullivan’s grand theft
charge and drop the robbery charge if Sullivan passed a
pol ygraph (Id.). M. Lopez had no way of know ng whether M.
Sal ci nes woul d have personally made a plea offer to Endress’s
father before M. Lopez was involved in the case (2PC-R1703).

The State called Mark Cober, the other trial

prosecutor (2PC-R1705). Regardi ng whet her he di scussed any pl ea
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offers for Endress with M. Lopez or M. Salcines, M. Qber
testified, “I had no conversations regarding any offer to
Endress other than to say that at sone point in tinme the state
attorney was very enphatic about not offering himanything”
(2PC-R1707). M. Qoer believed “M. Byrd was nost cul pable and
M. Endress was second. M. Sullivan was third” (1d.). M.
Cber did not renenber the plea offer extended to Endress in M.
Lopez’s June 2, 1982, letter to M. CGonzales (Id.). M. Ober
did recall having difficulty communicating with M. Gonzal es:
“He sinply did not respond. And absent any further
communi cation with him we then resolved the case with Ronald
Sul l'ivan” (2PC-R1708). M. Salcines never indicated to M. Cber
that he was going to or had nade a seven-year offer to Endress’s
father (2PCG R1708-09). |If M. Sal cines had made such an offer,
he woul d have disclosed it to M. Qoer (2PC-R1709). M. Cber
did not recall that the State made an agreenment with M.
Sul I i van about clearing 13 robberies (2PG R1710). M. Qoer
testified that at M. Byrd' s trial, he cross-exam ned defense
Wi tness Franci sco Garci a regardi ng whether Garcia had offered
the State his testinony against M. Byrd because Garcia had sent
M. Cber a letter extending such an offer (2PCG R1710-14).

On cross-exam nation, M. Qober read pages 1066 to

1067 of M. Byrd s trial record, in which Garcia read fromthe
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letter he had sent to M. Ober (2PC-R1717-18). The letter nade
no reference to M. Byrd or M. Byrd' s case (2PC-R 1717-18).
M. Cber reviewed a police report dated Decenber 17, 1981, which
described an interviewwth Sullivan and which said that

Sul I'i van was bei ng questi oned about “burglaries” in the plural
(2PC-R1719-20). M. Ober did not renmenber the “burglaries”
(2PC-R1720-21). M. Ober assuned he had read that police report
and hoped that his office had conducted foll ow up investigation
regarding Sullivan’s statement that he knew where the gun was
(2PC- R1721-22).

M. Qoer testified that the prosecutor who
presented M. Byrd' s case to the grand jury was Tom Davi dson
(2PC-R 1722-23). There could have been a tine period before
M. Qober and M. Lopez handl ed the case when things were going
on that they did not know about (2PG R1725). M. Davidson or
M. Sal ci nes coul d have done sonet hing on the case that M. Cber
did not know about, but he doubted that occurred (2PC-R1726).

M. Ober renenbered that after M. Cannella
becanme Endress’s attorney, the State Attorney’'s Ofice objected
to his representati on because M. Cannella had recently left the
State Attorney’s Ofice (2PC-R1728-29). Wile at the State
Attorney’'s Ofice, M. Cannella had been involved in sone plea

negoti ations regardi ng Endress and periodically asked M. Ober
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and M. Lopez about the case, “suggest[ing] to us that we |et
Endress plead to sonething I ess than first degree nmurder” (2PG
R 1729). M. Ober and M. Lopez told the State Attorney they
“wer e unconfortable with those comments and that contact,” and
the State Attorney told them “do not resolve the case by plea
against M. Endress” (2PC-R 1729-30).

At the February 2004 evidentiary hearing, M.
Byrd introduced a nunmber of exhibits. Defense Exhibit 5 is the
deposition of James Endress, Sr., Endress’s father, which was
taken on February 6, 2003 (Supp2PCG R199-214). M. Endress, Sr.,
who had been an executive with Tanpa Electric in the early
1980"'s, testified that at the tinme of his trial, Endress was
first represented by Henry CGonzal es and then by Norman Cannell a
(2PC-R450). Wiile M. Gonzal es was representing Endress, the
state attorney offered M. Endress, Sr. a reduction of Endress’s
charge to second-degree nurder and a seven-year prison sentence
(2PC- R450-51). The offer was made by E. J. Sal ci nes (2PC R451).
M. Endress, Sr. conmunicated the offer to M. Gonzal es, who
rejected it because he thought he could do better than that for
M. Endress (2PCG R452). Sonetinme in the |last year or siXx
nonths, M. Endress, Sr. talked to his son about that offer, and

Endress was surprised to hear about it (2PC- R454).
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M. Endress, Sr. also testified that sone tine
before his son’s trial, Sullivan contacted himand “there was
sone di scussi on about ne engaging an attorney to represent hinf
(2PC- R455). On cross-examnation, M. Endress, Sr. testified
that the neeting with M. Sal cines occurred at M. Endress,
Sr.’s office at Tanpa Electric (2PC-R459). M. Endress, Sr.
testified that H L. Cobb, then the president of Tanpa Electric,
told himthat M. Salcines was com ng over and that M. Endress,
Sr. was to neet with him (2PCG R459-60).

Def ense Exhibit 6 is the deposition of E. J.

Sal cines, who was the State Attorney at the time of Endress’s
trial (Supp2PC-R217-242). M. Salcines testified that he had no
present recollection of the case against M. Byrd, Endress and
Sullivan (2PG R1314). He had “a very vague recol |l ection of

havi ng gone to TECO [ Tanpa El ectric] to neet with some high-
ranki ng official at TECO (2PC-R1317). He could not renenber
who that person was and had no recollection of neeting wwth M.
Endress, Sr. (2PC-R1317-18). M. Salcines testified that he
woul d never have nmade a plea offer to anyone other than through
an assistant state attorney (2PC-R1319). He would not negotiate
with a defendant’s fam |y nenber (2PC-R1320).

Defense Exhibits 7 through 11 concerned the

di sbarment of M. Byrd' s trial attorney, Frank Johnson (Def. EX.
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7, Johnson di sbarment order, 2PC-R401; Def. Ex. 8, Petition For
Di sci plinary Resignation Wthout Leave To Reapply, 2PG R402-06;
Def. Ex. 9, transcript of disbarnment proceedi ngs, 2PC-R407-45;
Def. Ex. 10, referee report on Johnson, Supp.2PC R292-303; Def.
Ex. 11, Florida Bar nenorandum on Johnson di sbarnment, Supp2PC-
R304-44). M. Johnson becane |icensed to practice on April 11,
1979, and worked for the State Attorney’'s O fice from 1979 until
1981. M. Byrd's case was his first capital case as a defense
attorney (PC-R160). On Cctober 28, 2002, this Court granted M.
Johnson’s petition for disciplinary resignation without |eave to
seek readm ssion. In his Petition, M. Johnson detailed his
extensive legal difficulties with the Gievance Comrittee of the
Florida Bar. Besides the three matters pending in 2002, the
Petition noted that M. Johnson had been sancti oned ei ght
different tines. Seven of those eight tinmes were for failing to
fulfill his obligations to his clients (See Def. Ex. 8; 2PCG
R402). Counsel for the Florida Bar, WIIliam Thonpson, descri bed
the basis for M. Johnson’s sanctions: “It’s a |lack of
diligence, a lack of ability” (Def. Ex. 9 at 20; 2PG R407).
Defense Exhibit 12 is the transcript of
Sul l'ivan’s probation revocation hearing conducted on June 24,
1983 (Supp2PCG R345-486). Defense Exhibit 13 is a conposite of

records regarding the 1981 arnmed robbery charge agai nst Endress
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(2PC-R 1735; 2PC-R 353-62). The State Attorney’s sunmary of
the evidence reports that at 9:30 p.m on Cctober 5, 1981, the
foll ow ng occurred:

Mary Jane Tayl or was hone al one when she heard a knock
on her door. She yelled through the door for the
person to identify hinself and the person responded,
“Mke.” Her boyfriend is naned M ke and she has
several friends with that nane as well, so she began
to open the door. The door opens out and after she
had it partially opened the defendant, who was
carrying a 4" knife with a red bandana covering his
face cowboy style, pulled the door open the rest of
the way and forced hinself inside. The victimtried
to run away fromhimat which time he caught her and
ordered her to give himher jewerly [sic] and take off
her clothing. She broke away fromhim ran into the
bedroom and was agai n caught by the suspect, who
repeated the sanme things over again. This tinme she
was able to break away and run out the front door and
he chased her.

The victimrelates that the suspect renpoved several
items of jewerly [sic] from her dresser and that
during the course of the struggle the bandana fel
fromhis face and she was able to identify him 1In
addition, she was able to identify the defendant from
a photo pak given to her by Detective Pinkerton and
was able to identify the knife that was found on the
def endant’ s person when he was arrest ed.

(2PC- R353-54). Defense Exhibit 14 is a conposite of records
regardi ng the 1981 arned robbery charge against Sullivan (2PC
R1735; 2PC-R364-67). The State Attorney’s summary of the

evi dence reports that at 5:45 a.m on Septenber 26, 1981, the

foll owi ng occurred:
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[ Aln unknown white nmale entered the Ramada Inn on
Busch Bl vd as the night auditor Benjam n Parry was
behi nd the counter counting the evenings [sic]

recei pts. The defendant had a small firearmin his
hand and demanded that Parry hand over all the noney.
As Parry was sliding the noney to himWiderer,

anot her enpl oyee exited a back room The def endant
ordered himto lay down, which he did, as did Parry as
well. The defendant then fl ed.

Det ective Pinkerton is acquainted with this defendant
and this crime occurred in an area in which the
def endant hangs out. He assenbled a photo pak and
Benjamin Parry was able to positively identify the
phot ograph of Ronald Sullivan as the person who
perpetrated this offense.

(2PC- R364) .

Def ense Exhibit 15 consists of Debra WIIlians’
grand jury testinony of Novenber 12, 1981, and her deposition of
August 3, 1983 (2PC R1736; 2PC-R369-99). Before the grand jury,
Ms. WIllianms testified that on Cctober 23, 1981, Endress said
“he had a 38 and it had a silencer, and he was telling ne how he
made it” (2PG R372). Endress said he and Sullivan nade the
silencer (1d.). M. WIlIlianms asked Endress if he nurdered M.
Byrd, “and he said no, he didn’t, and then he started — |later
on, started tal king about how he did rob that notel, the
Econoni zer — he did rob it, and he took a bank bag full of

money” (2PG R373). Endress said he hit Ms. Byrd with nunb-

chucks, but did not kill her (1d.). M. WIIianms thought
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Endress al so said that Sullivan was “watching out” (2PC-R373-
74) .

Defense Exhibit 16 is a police report dated
Decenber 17, 1981 (Supp2PCG R514-15) Defense Exhibit 17 consists
of the records regarding a grand theft charge against Sullivan
(Supp2PCG R516- 77) .

On Septenber 15, 2004, M. Byrd filed a notion to
reopen the evidentiary hearing (2PC-R547-58). The notion noted
that since the last hearing, the parties had deposed Francisco
Garcia (2PG R548). The notion also noted that since the
February hearing, the court had authorized additional
depositions in light of the State’s disclosure of a February 19,
2004, letter fromEndress to M. Cber in which Endress stated,
“As you are aware | assisted Ms. Vollrath and the State
Attorney’'s Ofice by testifying against Byrd a year or so ago.
| was told then that by doing so, that | could count on the
State Attorney’s Ofice speaking favorably on ny behal f at ny
parol e hearing.” Endress’s letter elaborated, “M wife rel ated
to me that you have spoken to Mss Vollrath and that your office
intended to keep their end of our agreenent.” Thus, the notion
argued, according to Endress, he and soneone fromthe State had
made an agreenent for his assistance at the Septenber 2002

evidentiary hearing (2PC R548). The parties deposed Endress,
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his wife, M. Gber and M. Cannella. The notion argued that
during these depositions, significant new evidence surfaced.
The court heard argunent on the notion and ordered that the
evidentiary hearing be reopened (2PG R1761-69).

At the reopened hearing held on Novenber 5, 2004,
M. Byrd introduced the deposition of Endress taken on June 29,
2004. In that deposition, Endress indicated that in 2002 he
knew t hat he was soon facing a parole hearing at which he was
hoping for favorable action. In his 2004 deposition, Endress
testified that during his first conversation in 2002 with the
prosecuting attorney, Sharon Vollrath, Endress stated, “you need
to go talk to M. (Qber because |'"mnot going to testify for
not hi ng because | have to admt, which |I’ve never admt[ted],
put nyself in this crime whatsoever. So for nme to testify
against M. Byrd, that neans | have to inplicate nyself in
sonmething that | previously had not done and you need to go talk
to M. Cber because | want to go hone.” (Def. Ex. 20; Supp2PC
R664). According to Endress, the prosecuting attorney told him
in that neeting that “wasn’t going to happen” (Supp2PG R665).
Thereafter, Endress was told that the Parole Conmm ssion could be
infornmed of his testinony against M. Byrd, if he in fact so
testified. Endress acknow edged his use of the word “agreenent”

in his February, 2004, letter to the State Attorney. Endress
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expl ai ned what he nmeant by use of that word, “Agreenent in as
much as if they said the best that they could do for ne, which
was told to ne, would possibly be to speak in ny behalf at ny
parole hearing. To ne that’s — if you tell ne that, | take you
at what you said.” (Supp2PC-R669).

Subsequent to his conversation with Ms. Vol lrath,
Endress talked to his attorney, Nornman Canella, and was advi sed
to testify for the State against M. Byrd. Endress indicated
that M. Canella told him “It’s [your] only chance to help
[your]self, if it helps at all. You know, this is your only
shot, you need to do what you gotta do.” (Supp2PCG R665).

M. Canella testified in his deposition, also
i ntroduced into evidence at the Novenber 5, 2004, hearing, that
“it was clear to [him] that [Endress] was obsessed with getting
out” (Supp2PCG R724). According to M. Canella, that was not
surprising, “l think anybody in that situation would be.” (1d.).

In his deposition, Endress had al so indicated his
understanding that his testinmony in Septenber of 2002 was at the
State’s request, “Well, of course, if the State took ne back to
testify on the State’s behalf, yes, | feel that | assisted the
State. You know, you [M. Byrd s counsel] didn't pull me back
to testify for M. Byrd.” (Supp2PCG R670). Wen infornmed that in

fact he was brought to the hearing in 2002 on behal f of M.
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Byrd, Endress responded, “the last | knew, that | was a hostile
witness for the State.” (1d.). Endress elaborated in
contradiction to his Septenber, 2002, testinony, that he did not
believe that he was testifying for M. Byrd because the defense
i nvestigator to whom he spoke refused to advise himthat M.
Byrd woul d assi st him (Supp2PC-R670, “I gave the — the
guidelines that if he wanted ny help this is what | wanted, just
like we went over in court at the tinme. That didn’t happen,
wasn’t gonna happen, and -").

In his deposition, Endress reveal ed for the first
time that he net with Ms. Vollrath “five mnutes before | went
in that roonf (Supp2PC-R681). At that time, he again discussed
with Ms. Vollrath what benefit he m ght obtain fromthe State.
This nmeeting occurred in a jury room (Supp2PCG R682). During
this nmeeting, Endress was infornmed “there ain’t no deal and
there ain’t gonna be no deal and | basically said then there
ain't gonna be no testinony.” (Supp2PCG R683). Then, Endress
“was led to believe, let’s put it that way, that it had happened
before, that the nost that could — could or would happen woul d
be to speak favorably on ny behalf at ny parole hearing.”
(Supp2PCG R684). Thereafter, Endress did testify at the
Sept enber of 2002 proceedings, and in his own words, he was a

“Wtness for the State.” (Supp2PC- R670).
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In his deposition, Endress testified that prior
to his testinony in 2002, he was advised by the State that he
faced a contenpt of court conviction if he refused to testify
(Supp2PCG R686, 697). M. Canella had also told Endress of the
possibility of contenpt charges if he refused to testify.
Endress who was testifying at his June 29, 2004, deposition a
coupl e weeks prior to his July 14'" parol e hearing indicated that
he did not know whether “contenpt” was viewed as “a major crine”
that could affect his parole date one way or another (Supp2PC
R698) .

After his Septenber, 2002, testinony, Endress
wote M. Canella. In his deposition, he explained that the
letter was an effort to extract fromthe State “[a] nore firm
agreenent than just what was said to nme.” (Supp2PC-R674).

Foll owi ng the denial of Endress’ parole in July of 2004,
Karyn Endess was deposed on July 20, 2004. This depostion was
i ntroduced as Def. Ex. 18 (Supp2PG R624). Ms. Endress brought
with her to the deposition enails that she had sent to herself
in order to record contenporaneously her understandi ng of her
conversations with Mark Ober and Sharon Vollrath on January 28,
2004. At the conclusion of her conversation with M. Qober on
January 28", Ms. Endress recorded, “He net with Sharon Vollrath

yesterday and Mark said he would keep his word and tell the
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parol e comm ssion that Jim assisted them” (Supp2PC-R645). At

t he conclusion of her conversation wth Ms. Vollrath, M.
Endress recorded, “Sharon said they would stick to their word
and make the parol e comm ssion aware of his cooperation but were
not sure at this point what formthat would take.” (Supp2PCG
R646). Ms. Endress explained that as to the email regarding the
conversation with M. Ober, “I would say if | wote it that way
that that [sic] was the words he used.” (Supp2PC-R638). She
expl ai ned her understandi ng of what was neant by the phrase,
“Wll keep his word,” was “[t]hat they would | et the Parole
Commi ssi on know t hat he [ Endress] cooperated, and, again, that
woul d have been viewed favorably.” (1d.). As to the enuil
regardi ng the conversation with Ms. Vollrath, M. Endress
expl ai ned that the phrase “would stick to their word” was “their
| anguage” (Supp2PC-R639). Ms. Endress indicated that her
under st andi ng of when “their word” had been given was “when ny
husband was in the county jail” in connection with testifying in
M. Byrd s case (1d.).

In his deposition, Endress did reveal that had
received fromhis classification officer “a list frommny own
file where it had case nunbers of crines that | had no know edge
of. | nmean, | didn’t know that | had ever been charged with

anything other than this crinme here at the tinme.” (Supp2PC-
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R700). Follow ng Endress’ deposition, M. Byrd s counsel orally
requested that the State provide this |list of additional cases
to M. Byrd' s counsel.

Thereafter on July 14, 2004, the State mail ed
under si gned counsel a copy of a letter dated Novenber 16, 1981,
fromthe State Attorney’s Ofice to the Sheriff of Hillsborough
County announcing that an information would not be filed agai nst
James Endress concerning an attenpted burglary that occurred on
January 26, 1981 (Def. Ex. 21, Supp2PC-R706). This letter
i ndi cated that Endress had been arrested on Septenber 23, 1981,
several weeks before the Debra Byrd homcide. Prior to July 14,
2004, this docunment had not been provided to M. Byrd or his
counsel. No additional information regarding this attenpted
burgl ary charge was provided to either M. Byrd or his counsel.

Beyond the attenpted burglary concerning Endress,
no list of additional cases that was testified to by M. Endress
was provided to either M. Byrd or his counsel.

At the reopened evidentiary hearing conducted on
Novenber 5, 2004, M. Byrd also presented live testinony. The
first witness was Karyn Endress, Endress’'s wife (2PCG R1775).
Ms. Endress testified that Endress had his parole hearing in
July 2004 (2PC-R1775). After Endress testified at the Septenber

2002 evidentiary hearing and in anticipation of Endress’s parole
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hearing, Ms. Endress testified that she contacted the State
Attorney’s Ofice on January 28, 2004 (2PC-R1776). Ms. Endress
spoke to Sharon Vollrath and Mark Ober (1d.). She nenorialized
t hose conversations in e-mails she sent to herself, and those e-
mai | s had been attached to her 2004 deposition in M. Byrd' s
case (2PC-R1777). Her purpose in naking these calls was to find
out what position Ms. Vollrath and M. Cber woul d take regarding
Endress’s parole hearing (1d.). Endress had told her that he
was hopi ng they would say sonmething favorable (1d.). He based
this hope on his 2002 testinony in M. Byrd s case (2PC-R1778).
Ms. Vollrath told Ms. Endress “they would stick to their word
and make the parole commi ssion aware of my husband' s
cooperation” (1d.). M. Endress understood this to nean that
the State had given its word to make the parol e conm ssion aware
t hat Endress had testified for the State (1d.). M. Coer told
Ms. Endress “that the worst they would do is do nothing” (2PCR
1779). M. Qver also told her “he would keep their word and
tell the parole conm ssion that [M. Endress] assisted thent
(Id.). M. Endress understood this to nmean that at some tine,
M. COber had given his word to do this (ld). M. Endress’s 2004
deposition with her e-mails attached to it was introduced as

Def ense Exhibit 18 (2PC-R 1781).
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On cross-exam nation, Ms. Endress testified that
Endress believed that testifying at that hearing would be viewed
favorabl e by the parole comm ssion (2PG R1783). M. Endress was
never infornmed that there was an agreenent between the State and
Endress before his Septenber 2002 testinmony (2PC-R1784-85). In
t heir January 28, 2004, phone conversation, Ms. Vollrath told
Ms. Endress that the State Attorney’'s Ofice had not nade a
deci sion on what it wuld do, if anything (2PG R1785-86). On
January 28, 2004, M. Ober told Ms. Endress he would tell the
parol e conm ssion that Endress had testified at the 2002 hearing
(2PC-R1786). M. Qber did not say that his office would
favorably reconmmend Endress’s parol e, although that was what Ms.
Endress hoped they would do (1d.). M. Endress testified that
she was not unhappy with the State Attorney’s O fice for
opposi ng Endress’s parole, but that she wi shed she had been told
the truth (1d.). She was disappointed that the State opposed
parol e and that made her sonewhat dissatisfied with the State
(2PC- R1788).

On redirect, Ms. Endress testified that she did
not attend the 2002 hearing at which Endress testified and had
not read a transcript of his testinony, so her know edge of that
testinony was based only on what Endress had told her (2PC-

R1789). Although she testified on cross-exan nation that she
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knew of no “agreenent” between Endress and the State regarding
his 2002 testinony, the State had given its “word” that the
parol e comm ssion woul d be nmade aware that Endress had
cooperated (2PC-R1789-90). M. oer had also told Ms. Endress
that the worst the State would do is remain neutral, which to
Ms. Endress neant they would neither reconmend or oppose parole
(2PC-R1790). If the State remai ned neutral, M. Endress
testified, that would be better than the State opposing parol e,
so a neutral position fromthe State woul d have been of benefit
to Endress (I1d.). When Ms. Endress testified in her deposition
that Ms. Vollrath told her the State had not decided what to do
about Endress’s parole, that referred to whether the State would
send a favorable letter on Endress’s behalf to the parole
comm ssion (2PC-R1792-93).

Endress again testified in Novenber of 2004 (2PC
R1794). He stated that before his Septenber 2002 testinony, he
met with the State three tines, once in prison, once at the
county jail, and once at the courthouse right before he was
brought into court to testify (2PG R1796). In the neeting at
the prison, Endress told the State he had “nothing to say unl ess
you got sone go home papers” (ld.). The State’s response was
“that wasn’t going to happen” (2PG R 1797). After the State

told Endress about the Rule 3.851 notion M. Byrd had fil ed,
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Endress said he was not going to testify (ld.). The State told
hi m t hey woul d have hi m brought back, and Endress told the State
he still would not testify (Id.). After he was brought to the
county jail, Ms. Vollrath served Endress with a subpoena (2PC
R1798). They had a conversation simlar to the one at the
prison, and Endress said he did not have anything to say (1d.).
Endress had contacted M. Cannella, but had not yet talked to
him (2PG R1798-99). M. Vollrath asked if Endress had tal ked to
M. Cannella, and when Endress said no, Ms. Vollrath said that
M. Cannella was supposed to be seeing Endress |later that day
(2PC-R1799). Endress told Ms. Vollrath that he was ready to go
home, and Ms. Vollrath told himthat “the best, you know, that
we’' d ever be able to do would be to speak in your behalf at your
parol e hearing” (2PC-R1800-01). To Endress, that “wasn’t
acceptable” (2PG R1801).

About an hour after Ms. Vollrath left, M.
Cannel |l a came to see Endress and recommended that Endress “do as
the state asked, testify. That it was the only chance | was
going to get to help nyself” (1d.). M. Cannella said he had
tal ked to soneone at the State Attorney’s O fice and that he had
read M. Byrd s notion (2PC-R 1800). M. Cannella told Endress
that “Byrd didn’t have a chance in hell and this was ny only

opportunity to help nyself” (1d.). M. Cannella was “already
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aware” of Ms. Vollrath's statenent that the best the State could
do was speak on Endress’s behalf at his parole hearing (2PGR
1801). M. Cannella told Endress, “this is your only chance”
(1d.).

Endress net with Ms. Vollrath again, just before
he testified in Septenber 2002 (2PC-R1802-03). Ms. Vollrath
“reiterated the fact that, you know, that’'s just the best they
woul d do was speak in ny parole hearing on nmy behal f” (2PC-
R1803). That was ten m nutes before Endress testified (1d.).
Ms. Vollrath had previously told Endress that if he were held in
contenpt for refusing to testify, “that it’s not going to | ook
favorabl e to you” (2PC-R1804).

After he testified in Septenber 2002, Endress
wote to M. Cannella, asking that M. Cannella find out what
the State would do for Endress:

| tried to get a better clarification because |I had
nothing in witing. | had no promse. | just had
what sonebody said, you know. And if you tell ne
sonething, then that’s what | expect. But | stil
woul d have felt nore confortable with it in sone type
of witing or, you know, black and white.
(2PC- R1801-02). Endress wote to M. Cannella on Cctober 15,
2002 in an attenpt to “[s]olidify what was just verbal”

regardi ng Endress’s understandi ng of what the State would do to

assi st him (2PC-R1804-05). After sending the letter, Endress
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heard “[n]othing” until he was deposed in June 2004 (2PC-R1806).
Endress identified State Exhibit 1 as the letter he wote in
Cct ober 2002 (2PC- R1807).

Endress wote to M. (Qber on February 16, 2004
(2PC- R1807) (Def. Ex. 19; 2PG R635). The letter was an attenpt
to follow up fromwhat had happened in Septenber 2002, and
Endress wote the letter because his parole hearing was getting
cl oser (2PCG R1808). Endress wanted the State to keep their
agreenent to “speak favorably in ny behalf” (1d.). Endress
believed he and the State had an agreenent inasnuch as “if you
tell me sonething, that’s what | expect” (2PC-R1808-09).
Following the letter, Endress did not hear anything (2PC-R1809).
Endress’s June 29, 2004, deposition was admtted as Defense
Exhi bit 20 (2PC-R1809) (Def. Ex. 20; 2PC-R579). Between his
June 29, 2004, deposition and his July 14, 2004, parole hearing,
Endress heard nothing fromthe State or from M. Cannella (2PCG
R1810-11). He was represented at the parole hearing by M.
Collins, who had talked to Ms. Vollrath (2PCG R1811). Mk.
Vol lrath told M. Collins that she did not know what position
the State woul d take at Endress’s parole hearing (1d.). Endress
di d not know what position the State would take until the parole

hearing, when the State “got ne 20 years” (1d.).
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Bef ore the parol e hearing, the Departnent of
Corrections showed Endress a list of arrests and charges agai nst
hi m whi ch had been nol prossed (2PC-R1812). Endress did not
under st and what they were (1d.). M. Byrd introduced Defense
Exhibit 21, which was a docunent M. Byrd's counsel “received
fromthe State Attorney’s Ofice reflecting a nol-pros of an
attenpted burglary on Novenmber 16'" 1981" (2PC-R1812) (Def. Ex.
21; 2PC-R726). Endress testified that he was arrested in
Septenber 1981 for attenpted burglary (2PC-R1813). Defense
Exhi bt 21 indicated that the date of the offense was January 26
1981 (2PC-R1816). Endress testified he did not think he knew
Sullivan at that tinme and did not know whether Sullivan was a
suspect in any burglaries (2PC-R1816). Endress had net Sullivan
a year or a year and a half before October 1981, but did not
becone closer friends with himuntil June or July of 1981 when
Endress rented a notel roomfor Sullivan (2PC-R1817).

On cross-exam nation, Endress explained that when
he testified in deposition that there was no agreenent between
himand the State Attorney’s Ofice, he neant “[a] deal, forna
is what | was trying to — like in witing. To ne that’s what a
deal is. M understanding of what a deal is” (2PC-R1820).

Endr ess acknow edged his deposition testinony that there was no

deal, prom se or witten agreenent between himand the State
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(2PC- R1820-24). Endress al so acknow edged hi s deposition
testinmony that Ms. Vollrath had told himthe nost the State
could do was send a letter to the parole conm ssion and that he
di d not renenber whether the letter woul d be favorable (2PCG
R1823). Endress testified that no one fromthe State ever

prom sed that they would reconmend his parole rel ease (2PC-
R1824). At his parole hearing, the State nentioned that he
testified at the 2002 hearing and also said “that |I’'d never be
called again by the state . . . . They had no interest in ne,
didn’t want any nore fromne. . . . [and] that the state had no
interest in nmy testinony and that | would not be called back to
testify for the State of Florida in MIford Wade Byrd' s case”
(2PC- R1826) .

On redirect, Endress explained that his
deposition testinony regarding no agreenents with the State
nmeant there was no “witten agreenent,” so “it wasn’t a witten
deal as | know deals are supposedly made” (2PCG R1827). Endress
read fromhis February 16, 2004, letter to M. Cber: “My wife
related to nme that you had spoken to Ms. Vollrath and that your
office intended to keep their end of our agreenent” (2PC-R1827)
(Def. Ex. 19; 2PC-R635). The word “agreenent” in that letter
referred to a verbal agreenent that the State “woul d speak

favorably on ny behal f” (2PC-R1828). Wen he testified in
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deposition that “nothing was prom sed to ne in exchange for ny
testinmony at that tinme,” M. Endress neant that the State did
not prom se himhe would get parole, but was referring to the
State having said that the best they could do was speak
favorably for him (ld.). Endress believed the State had told
himthey woul d do sonething and that they should have delivered
(2PC-R1829). \When he testified at deposition that “nothing was
prom sed,” Endress neant that he had nothing “in witing.

Formal deal of any kind. | just had the best we can do for you
is this” (2PG R1829-30). He did have an expectation and that
was the reason for his letters to M. Ober (2PC-R1830). He
testified in 2002 because he thought it would help him*“[t]o a
degree. | mean that was part of it” (2PG R1831).

The State called M. Ober (2PC-R1839). M. Qoer
testified that before the 2002 evidentiary hearing, Ms. Vollrath
was unsure of what Endress’s testinmony woul d be and asked that
he be called as a court’s wtness (2PC-R1846). Ms. Vollrath

told M. Ober that Endress had asked for assistance with his
parol e hearing (2PG R1846-47).% Ms. Vollrath told M. Cber she

had told Endress that the nbst the State could do for himwas to

send a letter to the parole comm ssion stating that M. Endress

%But neither M. Byrd nor his counsel were inforned at the tine
of the Septenber, 2002, or before, that Endress had sought
assistance with his parol e hearing.
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had testified against M. Byrd (2PC-R1847). M. Cber did not
di spute that Ms. Vollrath told himthat her conversation with
Endress about the parole hearing had occurred in the hol ding
cell and that her conversation with M. Ober had occurred

i mredi ately after the 2002 hearing (PC-R1848). At that tine,
the State did not contenplate recomrendi ng that Endress be
rel eased on parole (2PC-R1849).

After the 2002 evidentiary hearing, M. Cber
received a fax from M. Cannella, and attached to the fax was a
| etter dated October 15, 2002, from Endress to M. Cannella
(2PC-R1849). The letter asked M. Cannella to try to secure an
agreenment with the State for Endress’s 2002 testinony (2PC-
R1850). M. (Qber talked to M. Cannella and told himthat if he
was asked, M. Ober would tell the parole conm ssion that
Endress had testified against M. Byrd at the Septenber 2002
evidentiary hearing (2PG R1850). M. CQber did not tell M.
Cannella that the State woul d favorably recommend Endress’s
rel ease on parole (1d.).

M. Cber testified that he received a phone call
from M. Endress on January 28, 2004 (2PG R1852). M. (Cber told
Ms. Endress that he was aware Endress had testified in M.

Byrd' s case and that if it was requested, he would informthe

parol e conm ssion that Endress had participated in M. Byrd' s
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case (2PC-R1853). He “made no specific prom ses to her
what soever regarding a favorable” parole recommendati on (2PC-
R1853-54). He did not tell Ms. Endress that the worst the State
woul d do was remain neutral at the parole hearing (2PG R1854).
He did not tell Ms. Endress that the State would recomend
parol e (2PCG R1856).

M. Cber received a letter from Endress in
February 2004 (2PC-R1857). |In the letter, Endress asked M.
(ber to affirmtheir previous agreenent and do nore than stand
neutral at the parole hearing (2PG R1858). Endress stated he
wanted the State “to live up to what he believed our agreenent
was or that there was, in fact, an agreenment and that agreenent
was that we would — the State Attorney’'s O fice woul d speak
favorably at his parole hearing” (l1d.).

Norman Cannella testified that he represented
Endress at his trial in 1983 (2PC-R1874). M. Cannella did not
recall the 2002 evidentiary hearing in M. Byrd s case (2PCG
R1875-76). Endress’s QOctober 2002 letter to M. Cannella, which
made reference to Endress having met with M. Cannella, did not
refresh M. Cannella’ s recollection regarding events in
Sept enber 2002 (2PG R1877). M. Cannella recalled neeting with
Endress at Zephyrhills Correctional Institution, but did not

recall when that neeting occurred other than that it occurred
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before COctober 2002 (2PCG R1877). M. Cannella did not have any
contact with M. Cber or Ms. Vollrath before neeting wth
Endress at Zephyrhills (1d.). M. Cannella did not recal
nmeeting with Endress at the county jail (2PG R1878). M.
Cannell a had no specific nenory of the details discussed in the
nmeeting at Zephyrhills, except that Endress “was interested in
seei ng what could be done to further his efforts to be parol ed
at the end of 25 years” (2PC-R1879). Endress “was obsessed
with getting out” of prison and was trying to figure out ways of
doing that (2PC-R 1880). After sending M. Cber the letter
Endress had witten to M. Cannella, M. Cannella had a
conversation with M. Qober in which M. Cber said he had

recei ved comuni cations fromEndress’s wife and father (1d.).
M. Cannella did not recall any conversations with M. GCber
regardi ng what position the State would take at the parole
hearing (2PC-R1881). M. Cannella “never asked M. Cber to do a
thing with regard to securing any consideration for” M. Endress
(ld.). M. Cannella thought he and Endress m ght “have

di scussed the fact that if he was inclined to testify in M.
Byrd' s proceedi ngs that he indeed should do that” (2PG R1882).
M. Cannella recalled that he visited Endress at his father’s

request because the father had told Endress not to testify (2PC-
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R1882-83). M. Cannella’ s 2004 deposition was admtted as
Def ense Exhibit 22 (2PC-R1884) (Def. Ex. 22; 2PC R641l).

On cross-exam nation, M. Cannella testified that
he did not reach any agreenment with the State that the State
woul d recomrend Endress’s parole (2PC-R 1884). Endress did not
tell M. Cannella that there was such an agreenent (ld.).
Endress’s testinony that Ms. Vollrath had told him M. Cannella
woul d be conming to see Endress was “absurd” (2PC-R1885).

The parties filed closing nenoranda (2PC-R498-
534, 535-45, 745-65; Supp2PC-R25-45). The court entered an
order denying relief (2PC-R797-835). This Court granted M.

Byrd’'s notion for a bel ated appeal .
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SUMVARY OF THE ARGUMENT

1. M. Byrd was deprived of his rights under
t he Due Process C ause of the Fourteenth Amendnment and under the
Ei ght h Arendnent when the prosecutors took inconsistent
positions as to the credibility of M. Byrd s co-defendant,
Ronald Sullivan, at M. Byrd' s trial when the State relied upon
Sullivan’s credibility to obtain a sentence of death and at
Sullivan’s revocation of probation hearing when the State
mai nt ai ned that Sullivan was a |iar and unworthy of belief.

2. M. Byrd was deprived of his due process

rights under G glio, Brady, and Strickland v. Washi ngton when

the State presented fal se and/or m sl eadi ng evidence as to

whet her Sullivan had advised the State of whether he would
incrimnate M. Byrd prior to agreeing to probation in exchange
for his testinony and as to Sullivan’s credibility generally,
and when the State wi thheld favorabl e information regarding
other crimnal activity that Sullivan and Endress had engaged in
whi ch woul d have supported the defense’s contention that they
committed the nurder, and when M. Byrd received ineffective
assi stance of counsel in light of information avail able now t hat
was not available in 1989. M. Byrd' s claimis cognizabl e at
this time because the new information generally flowed from

Endress’s decision in 2002 to speak to M. Byrd s counsel for
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the first time. The new information establishes a manifest
injustice arising fromM. Byrd s sentence of death.

3. Due process was viol ated when the sentencing
judge entertained a letter fromthe prosecuting attorney that
was not provided to M. Byrd nor his counsel that asked the
judge to find that no mtigating circunstances were present in
M. Byrd's case. M. Byrd was prejudiced by the due process
vi ol ati on when the sentencing judge nmade the changes in his
witten findings that the prosecutor sought in his ex parte
letter.

STANDARD COF REVI EW

The clains presented in this appeal are
constitutional issues involving m xed questions of |aw and fact

and are reviewed de novo, giving deference only to the trial

court’s factfindings. Stephens v. State, 748 So. 2d 1028, 1034

(Fla. 1999); State v. datzmayer, 789 So. 2d 297, 301 n.7 (Fla.

2001). The denial of Brady and G glio clainms involve m xed

guestion of |aw and fact which are subject to de novo review by

this Court. Rogers v. State, 782 So.2d 373, 377 (Fla. 2001).

The circuit court denied relief on M. Byrd' s Brady and Gglio
clainms after conducting an evidentiary hearing. The circuit

court’s legal analysis is subject to de novo review by the

Court.
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its decisi
Fol | owi ng

and expl ai

ARGUMENT
ARGUMENT |

MR. BYRD WAS DEPRI VED OF DUE PROCESS
UNDER THE FOURTEENTH AMENDMENT TO THE UNI TED
STATES CONSTI TUTI ON WHEN THE PROSECUTI ON
PRESENTED THE TESTI MONY OF CO DEFENDANT
SULLI VAN AGAI NST MR, BYRD ARGUI NG THAT
SULLI VAN WAS CREDI BLE AND RELYI NG UPON HI S
TESTI MONY TO OBTAIN A CONVI CTI ON AND A DEATH
SENTENCE, AND THEN ARGUED LESS THAN A YEAR
LATER I N A PRCCEEDI NG TO REVOKE SULLI VAN S
PROBATI ON THAT SULLI VAN WAS A LI AR WHO HAD
PROVI DED FALSE TESTI MONY TO THE COURT AND
SUBORNED THE PERJURED TESTI MONY OF H S
FAM LY MEMBERS ALL IN AN EFFORT TO AVA D
| MPRI SONMENT.

Recently, the United States Suprene Court issued

on in Bradshaw v. Stunpf, 545 U. S. 175 (2005).

t hat decision, this Court addressed Bradshaw v. Stunpf

ned its significance:

In Stunpf, the state first tried Stunpf under the
theory that he was the principal actor in the shooting
death of the victim 1d. at 2403-04. Then, based upon
new evi dence that came to light after Stunpf had been
tried and convicted, the state tried Stunpf's

codef endant under the inconsistent theory that the
codef endant was the principal actor in the shooting
death of the same victim |ld. The United States
Suprene Court held that the use of such inconsistent

t heories warranted remand to determ ne what effect
this may have had on Stunpf's sentence and to
determ ne whet her the death penalty violated due
process.
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Ral eigh v. State, 932 So. 2d 1054, 1066 (Fla. 2006). In denying

relief in Raleigh, this Court found the constitutional concerns

outlined in Bradshaw v. Stunpf were not inplicated because:

the State did not take an inconsistent position as the
prosecution did in Stunmpf. In Figueroa' s trial, the

State never contradicted the position it took at

Ral eigh's trial regarding Raleigh's culpability. It

di d not change course by seeking to prove that

Fi gueroa, not Ral eigh, was the principal actor in

Eberlin's death. Therefore, the due process concerns

raised in Stunpf do not apply.
Ral ei gh, 932 So. 2d at 1066. Fromthis Court’s analysis, it is
clear that a clai munder Stunpf arises on the basis of the Due
Process Cl ause of the Fourteenth Amendnent and on the basis of
t he Ei ghth Amendnent.

In Ral eigh, the claimwas raised on the basis of

Stunpf while M. Raleigh' s case was pendi ng on an appeal from
the denial of a Rule 3.851 notion. This claimwas raised for
the first tinme at oral argunent after counsel had filed a notice
of supplemental authority prem sed upon the decision in Stunpf.
Presumabl y because Stunpf had not been available at the tinme the
Rul e 3.851 had been filed in circuit court, M. Raleigh was
permtted to raise his claimprem sed upon that decision in the
course of his appeal. Though this Court found the cl aimwthout

merit in Raleigh, this Court did not question the manner in

whi ch the issue was brought before the Court.
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The decision in Stunpf issued on June 13, 2005.
This was after the evidentiary hearing in M. Byrd s case had
been concluded, this was after final witten closing argunents
in M. Byrd s case had been submtted, and this was after the
trial judge had issued an order on February 8, 2005, instructing
counsel to refrain from*“filing any nore notions while the Court
del i berates on the pending Mdtion for Post Conviction Relief.”

( Supp2PG R102).

Moreover, this Court’s decision in Raleigh issued
on June 1, 2006, well after M. Byrd s case was al ready pending
inthis Court. It is in Raleigh that this Court recogni zed that
a claimcognizable in Rule 3.851 proceedi ngs had ari sen under
Stunpf. On the basis of the procedure followed in Raleigh which
this Court found to be an acceptable nmeans of raising a claim
under Stunpf, M. Byrd submits that this claimis properly
brought before the Court and that on the basis of the principle
recogni zed in Stunpf and in Raleigh, Rule 3.851 relief is
war r ant ed.

M. Byrd recogni zes that the specific issue in
bot h Stunpf and Ral ei gh concerned the prosecution in different
crim nal proceedi ngs agai nst two co-defendants had taken
i nconsi stent positions as to the respective roles of the co-

defendants in the honicide at issue. But, there is no
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i ndi cation that the inconsistent position has to be concerning

t he respective roles of the co-defendants during the nurder. In
fact, the logic and rationale is equally applicable in M.
Byrd' s case where the prosecution took inconsistent positions as
to the truthful ness and credibility of M. Byrd' s co-defendant,
Sullivan. When Sullivan testified for the State against M.
Byrd, the State maintained he was truthful and credible. Yet,

| ess than a year |ater when seeking to revoke the probation that
Sullivan received for the nurder, the prosecution argued that
Sullivan was a liar, that his testinony was unworthy of belief,
and that not only had he lied to the court, he called his famly
menbers to lie, all in order to avoid incarceration on the

mur der case.

This Court in Ral ei gh focused on whether the
prosecution had taken inconsistent positions as to the different
co-defendants. Here, an exam nation of the prosecutor’s closing
argunents show substantial inconsistency. At M. Byrd s trial,
t he prosecutor argued:

The first time we knew of what happened here is Apri
19'", when Ronal d Sullivan, after being given
probati on, prom sed probation for truthful testinony,
came and gave us a statenent inplicating M. Byrd in
this homcide. If M. Sullivan had told M. Cber and
nyself, “1 did it, guys, Wade Byrd didn’'t have
anything to do with it,” we would have been bound by

t hose pl ea negotiations. He would have still received

probation. M point being, | don’'t think he has got
any notive to come in here and purposely try to put
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sonmebody in prison or in the electric chair. He would
have been given probation either way.

If M. Sullivan was going to go lie to you, he was
going to lie to us, would he admt putting his hands
around the lady’ s neck and strangling her? 1t’s not
pl easant, | know that, but he admits participating in
a first-degree nurder.

(R1206- 07) . %

But then less than a year | ater when seeking to

revoke Sullivan's probation on the nurder charge, the very sane

prosecutor confronted Sullivan in the foll ow ng fashion:

2’0f course, the prosecutor in this argunent failed to

acknow edge that on Decenber 17, 1981, Sullivan advised a police
officer that if he was given a deal, he would give them “Wade
and Endress really good” (Supp2PC-R515). So that contrary to
his argunment, the prosecutors knew when Sullivan was given a
deal that he was going to give them “Wade and Endress really

good.”
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( Def .

Ex.

Q You are an admitted liar, are you not?
MR. CURY: (bjection. Qutrageous.

MR LOPEZ: | can prove that, Judge.

THE COURT: Overrul ed.
BY MR LOPEZ:
QD dyou not admt to Frank Johnson that you lied to
t he Tanpa Police Department during the pendency of
your nurder [sic]?
Al don’t quite understand what you nean.
Q Let me direct your attention, sir, to October, 1981,
when you were arrested by the Tanpa Police Departnent
for the charge of first-degree nurder. Do you
remenber that?
A Yes, sir.
QD d you give the police a statenment that night?
A Yes, sir.
Q Was that statenent a lie?
A Parts of it.
Q Ckay. You are admitted liar, are you not?

A As far as you look at it, | guess |I am

12 at 122-23; Supp2PC R468-69). During the redirect

exam nation, M. Sullivan testified:

QD d you take the stand to testify on behalf of the
State in the one which Frank Johnson was questi oning
you on?

A Yes, sir.

QD dthe State vouch for you as a wtness?
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A Yes, sir.

Q Weren't you a critical witness in that trial?

A Yes, sir.

QD dthey call you a liar then when you took the
stand -

A No.

Q —tosend a man to the electric chair?
A No, sir.

Q They believed you then?

A Yes, sir.

Q You had conversations outside the courtroomw th the
State Attorney?

A Yes, sir, quite a few tines.

Q They believed you then?

A Yes, sir.

Q They put you on the w tness stand?
A Yes, sir.

QD dthey call you a liar when you were on the
W t ness stand?

A No, sir.
(Def. Ex. 12 at 126; Supp2PC R471).
M. Lopez argued for revocation of Sullivan's
probation. M. Lopez stated that the testinony of Sullivan's
famly coul d be expl ained by one fact: “They do not want to see

this young man go to prison.” (Def. Ex. 12 at 128; Supp2PC-
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R473). The clear inference was that Sullivan and his famly
lied on the witness stand in order to keep himfromgoing to
jail. M. Lopez concluded by saying:

| believe that you gave this young man a great
break, with our reconmendati on, of course, because you
listened to us. You had serious reservations about
doing that due to the circunstances of that nurder
but you did it because we asked you to.

You gave that gentleman, M. Sullivan, a break.
He has abused his own rights, Judge. He has taken

advantage of hinself. |In nmy hunble opinion, you have
no choice but to sentence him if you find himaguilty,
to the maxi mum under the law and that's all | have to
say.

(Def. Ex. 12 at 128-29; Supp2PG R473-74).%8

Thus, in M. Byrd' s case the State maintained
that Sullivan was credible. |In fact, the prosecutor stated that
until Sullivan told themwhat had occurred the State was unaware
of the roles of each of the co-defendant’s in the nurder
(R1206) (“The first time we knew of what happened here is Apri
19'" when Ronald Sullivan, after being given probation, pronised
probation for truthful testinony, canme and gave us a statenent

inplicating M. Byrd in this homcide.”). It was on the basis

Subsequent |y, Sullivan testified agai nst Endress at his tri al
and admtted that he had testified falsely at the revocation of
probation hearing and that he got his famly nenbers to al so
testify falsely in order to vouch for his fal se testinony.
Sul l'i van acknowl edged that his false testinmony and his famly
menbers fal se testinony was all presented in order to try to
avoi d bei ng i ncarcerat ed.
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of Sullivan's testinony that aggravating circunmstances were
f ound.

Yet, in the case against Sullivan when the State
sought to revoke his probation, the State took an inconsistent
position as to Sullivan’s credibility. According to the State,
Sul l'ivan was credible enough to rest a death sentence agai nst
M. Byrd upon his testinony, but he was not credible enough when
he denied violating his own probation. It cannot be the State’s
position that Sullivan is only credible when it |ikes what he is
saying. Such a position is precisely what Stunpf and Ral ei gh
are concerned with. There nust be sone principled basis for the
State’s position. It cannot be free to arbitrarily or
capriciously change its position and prem se a death sentence
upon such arbitrarily shifting sand. Either the man is worthy
of belief, or he isn't.

In Iight of Bradshaw v. Stunpf and this Court’s

di scussion in Raleigh v. State, M. Byrd submts his death

sent ence was i nposed under circunstances inconpatible with the

Ei ghth and Fourteenth Amendnents.
ARGUMENT 1| |

MR. BYRD WAS DEPRI VED OF H' S RI GHT TO DUE PROCESS
UNDER THE FOURTEENTH AVENDVENT AS WELL AS HI' S RI GHTS
UNDER THE FI FTH, SI XTH, AND EI GHTH AMENDVENTS, BECAUSE
El THER THE STATE FAI LED TO DI SCLOSE EVI DENCE VWH CH WAS
MATERI AL AND EXCULPATORY I N NATURE AND/ OR PRESENTED

M SLEADI NG EVI DENCE ANDY OR DEFENSE COUNSEL
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UNREASONABLY FAI LED TO DI SCOVER AND PRESENT

EXCULPATORY EVI DENCE, AND/ OR THE PROSECUTOR VI OLATED

G GLI O AND) OR NEW EVI DENCE ESTABLI SHES MANI FEST

| NJUSTI CE
A I ntroduction

In order to insure that a constitutionally

adequat e adversarial testing, and hence a fair trial occurs
certain obligations are inposed upon the prosecuting attorney.
Due process requires a prosecutor in a crimnal prosecution to

refrain frompresenting fal se and/ or m sl eadi ng evi dence.

Strickler v. Geene, 527 U. S. 263, 281 (1999)(the State’'s

interest “in a crimnal prosecution is not that it shall wn a
case, but that justice shall be done”). |If a State’'s w tness
m srepresents a material fact, the prosecutor is obligated to

stand up and correct the witness’ misstatenment. Gglio v.

United States, 405 U.S. 150, 153 (1972), Napue v. Illinois, 360
U S 264 (1959). “Truth is critical in the operation of our
judicial system . . .” Florida Bar v. Feinberg, 760 So.2d 933
(Fla. 2000).

Further, the prosecutor as the State’'s
representative has an obligation to |l earn of any favorable
evi dence known by individuals acting on the governnment’s behal f
and to disclose any excul patory evidence in the State's

possession to the defense. Strickler, 527 U S. at 280. The
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Fl ori da Suprenme Court has not hesitated to order newtrials in
capi tal cases wherein confidence was undermned in the

reliability of the conviction as a result of the prosecutor’s
failure to conply with his obligation to disclose excul patory

evi dence. Cardona v. State, 826 So.2d 968 (Fla. 2002); Hoffman

v. State, 800 So.2d 174 (Fla. 2001); State v. Hugins, 788 So.2d

238 (Fla. 2001); Rogers v. State, 782 So.2d 373 (Fla. 2001);

State v. Qunsby, 670 So.2d 920 (Fla. 1996); Gorhamyv. State, 597

So.2d 782 (Fla. 1992); Ronman v. State, 528 So.2d 1169 (Fl a.

1988).

In M. Byrd' s case, the prosecution presented
fal se and/ or m sl eadi ng evidence at the capital trial. This
fal se and/ or m sl eadi ng evidence was used to obtain a
conviction. This failure was not harm ess beyond a reasonabl e
doubt .

In addition, the prosecutor failed to disclose
excul patory evidence that was known to the State. This failure
undernines confidence in the reliability of the verdict
convicting M. Byrd of first degree nurder and the penalty phase
proceedi ngs resulting in a sentence of death.

B. The Presentation of False and/or M sl eadi ng Evidence O aim

In Gglio v. United States, 405 U S. 150, 153

(1972), the United States Suprene Court recognized that the
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“del i berate deception of a court and jurors by the presentation
of known fal se evidence is inconpatible with ‘rudi nentary
demands of justice.” This result flowed fromthe Suprene
Court’s recognition that a prosecutor is:
the representative not of an ordinary party to a
controversy, but of a sovereignty whose obligation to
govern inpartially is as conpelling as its obligation
to govern at all; and whose interest, therefore, in a

crimnal prosecution is not that it shall wn a case,
but that justice shall be done.

Berger v. United States, 295 U.S. 78, 88 (1935). Accordingly,

the Court concluded that the Fourteenth Amendnent “forbade the

prosecution to engage in ‘a deliberate deception of court and

jury. Gray v. Netherland, 518 U S. 152, 165 (1996), quoting

Mooney v. Hol ohan, 294 U.S. 103, 112 (1935). |If the prosecutor

intentionally or knowi ngly presents false or m sl eading evi dence
or argunment in order to obtain a conviction or sentence of
deat h, due process is violated and the conviction and/ or death
sentence nust be set aside unless the error is harnl ess beyond a

reasonabl e doubt. Kyles v. Wiitley, 514 U S. 419, 433 n.7

(1995). The prosecution has a duty to alert the court, the
defense, and the jury when a State’s witness gives fal se

testinony, Napue v. Illinois, 360 U S. 264 (1959). The

prosecutor nust refrain fromthe know ng deception of either the

court or the jury during a crimnal trial. WMoney v. Hol ohan.
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A prosecutor is constitutionally prohibited fromknow ngly
relying upon false inpressions to obtain a conviction. Alcorta
v. Texas, 355 U. S. 28 (1957).

I n cases “involving knowi ng use of false evidence
the defendant’s conviction nust be set aside if the falsity

could in any reasonable |ikelihood have affected the jury's

verdict.” United States v. Bagley, 473 U. S at 678, quoting

United States v. Agurs, 427 U.S. at 102. (enphasis added). |If

there is “any reasonable |ikelihood” that uncorrected false
and/ or m sl eadi ng argunent affected the jury’'s determ nation, a
new trial is warranted. As the United States Suprene Court

expl ained in Bagley, this standard is the equivalent of the
harm ess beyond a reasonabl e doubt test. Thus, where the
prosecution violates Gglio and knowi ngly presents either false
evi dence or false argunent in order to secure a conviction, a
reversal is required unless the error is proven harnl ess beyond

a reasonabl e doubt. Bagley, 473 U.S. at 679 n.9. See United

States v. Alzate, 47 F.3d 1103, 1110 (11'" Gir. 1995).

This Court recently recognized that as to Gglio
clains that it had been applying the wong standard in
determi ning whether a newtrial was warranted when the State
deli berately presented fal se of m sleading testinony:

We recede from Rose and Trepal [v. State, 846 So. 2d
405, 425 (Fla. 2003)] to the extent that they stand
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for the incorrect legal principle that the
“materiality” prongs of Brady and Gglio are the sane.

Guznman v. State, 868 So. 2d 498 (Fla. 2003). This Court

proceeded to explain, “[t]he State as beneficiary of the Gglio
vi ol ati on, bears the burden to prove that the presentation of
false testinony at trial was harnm ess beyond a reasonabl e
doubt.” 1d. This Court explained that this was a “nore defense
friendly standard” than the one historically used by the Court.
I d.

In 1988, M. Byrd presented in his first notion

to vacate a claimthat the State had violated Gglio v. United

States by know ngly nmaking fal se argunments and presenting fal se
evi dence, and otherw se engaging in inproper prosecutoria
behavior. M. Byrd did not receive an evidentiary hearing on
this claim The circuit court indicated that the issue should
have been raised on direct appeal (PC-R 409).%° |n affirmng
the denial of Rule 3.850 relief, this Court did not specifically
address M. Byrd’'s Gglio claim nor distinguish it fromM.

Byrd's Brady claim Byrd v. State, 597 So.2d 252, 255 (Fla.

1992). On appeal, this Court failed to recognize, |et al one

Under Florida law, Gglio clains are cognizable in Rule 3.850
proceedi ngs. Guzman v. State, 868 So. 2d 498 (Fla. 2003);
Ventura v. State, 794 So.2d 553 (Fla. 2001); Rose v. State, 774
So.2d 629 (Fla. 2000); Routly v. State, 590 So.2d 397 (Fla.
1991). This is clearly because such clains require evidence
that was not of record at the trial.
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address, the distinction between the standard of review for a
Gglio claimand the standard of review for a Brady claim

In M. Byrd' s case, the State failed to correct
fal se and/ or m sl eading testinony of a crucial w tness, Ronald
Sullivan, M. Byrd's other co-defendant. The State relied upon
this false and/or m sleading testinmony in convincing the jury to
convict M. Byrd.® At M. Byrd's trial, the State elicited from
Sullivan the follow ng testinony regarding the consideration he
received fromthe State in exchange for his testinony agai nst

M. Byrd:

%pgain in 1989, M. Byrd was not granted an evidentiary hearing

on his Gglioclaim only on his Brady claim The current
proceeding is the first tinme that M. Byrd has been able to
present the evidence in support of his Gglio claim
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Q [ M. Lopez]: Al right, sir. Wen were you
arrested on these particular charges, M. Sullivan?

A | believe it was Cctober 27th or the 28th of '81.
Q What were you charged with at the outset, sir?
A First Degree Miurder

Q Did the State offer you sone negotiations in
reference to the nurder, sir?

A Yes, sir.
Q What were those negotiations?
A That | was to give a full and truthful testinony

to receive sone termof probation and it was to the
judge to determ ne how nuch probation | get.

Q At the end of your statenent, is that correct?

(R382-383). On cross-examnation, M. Sullivan testified:

Q The only person that you have spoken to about
this case have been the one police officer on Cctober
13 and the statenent that you gave at the police
department on October 28 prior to April 19th when you
gave this statenent?

A April 19th.

Q Do you understand the question, M. Sullivan?

A Sir, you asked ne did I talk to anybody besi des
that, and | just answered your question yes, | did, on
April 19th.

Q But other than April 19th, you have given no
statenents at all other than the one statenment on

Cctober 13th and then this statement on October 28th?

A No, sir.
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Q And in both the statenents, on October 13 and
Cct ober 28 you |ied?

A Yes, sir.
(R438).

However in Decenber 1981, Sullivan had told Det.
Ed Carter that he could give them “Wade [Byrd] and [ E] ndress
really good.” (Def. Ex. 16). As Det. MAIlister explained in
his report, Det. Carter had been talking with Sullivan in the
Hi | | sborough County Jail on Decenber 17, 1981, about “burglarys
[sic]” when Sullivan proffered his assistance agai nst M. Byrd.
This Notice of this statenment of Sullivan, the prinme State’s
W tness, was not included in the January 6, 1982, Notice of
Di scovery (R1728).%

In Ilight of the Decenber 1981 police report
detailing Sullivan’'s statenent, Sullivan's trial testinony was
not true and not corrected by the State. In fact, in his
cl osing argunment the prosecutor repeated to the jury the
fal sehood (“the first tinme we knew of what happened here is
April 19'" when Ronald Sullivan, after being given probation

prom sed probation for truthful testinony, cane and gave us a

lbviously, Sullivan's trial testinony was fal se when he cl ai med
that he had not spoken with any police officers about the nurder
case between Cctober 28, 1981, and April 19, 1982. This false
statenent was not corrected, but in fact exploited by the
prosecuti on.
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statenment inplicating M. Byrd in this homcide. |If M.
Sullivan had told M. Qober and nyself, ‘1 did it guys, Wade Byrd
didn’t have anything to do with it,” we would have been bound by
t hose pl ea negotiations”), again msleading the jury (R1206).

M. Lopez explained in the guilt phase cl osing:

[Ronal d Sullivan] was given probation --

pl ease understand this -- he was given probation

before he told the State Attorney's O fice anything.
(R1206-1207). In the first post-conviction proceedings, M.
Lopez stated, “I certainly know we talked to Ronnie a |ot.

Myself and M. Qoer.” (PC-R89). And Detective MAlIlister had
reported Det. Carter’s interview of Sullivan regarding
“burglarys [sic]” four nonths prior to the deal during which
Sullivan indicated that if he got a deal, he would give the
State Byrd and Endress really good.

At the 1989 evidentiary hearing on the Brady
claimarising fromthe non-disclosure of this police report, the
prosecutor admtted that his closing was a bit inconsistent with
McAl lister’s report:

Q Do you indicate in the closing argunent that
you didn't know as the prosecutor what M. Sullivan
would say as to M. Byrd prior to the April 19th plea
negoti ati on?

A I nmake a statenent, | think, somewhere al ong
those lines in here. | allude to April 19 and after
he had been given probation, giving us a statenent

inplicating M. Byrd. | say that in ny sunmation
her e.
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Q Is that inconsistent at all with the fact
that the Decenber 17 report indicates he woul d get M.
Byrd or get Wade real good?
[ Obj ection overrul ed]

Q My question is, what is reflected in that
report, is that at all inconsistent with what you
indicated in the closing argunent?

A It is alittle bit inconsistent in that, in
t hat context, yes.

(PG RO3-94). M. Lopez elaborated that M. Byrd s counsel, if
he had the McAllister police report, “should have known” t hat
what M. Sullivan was saying wasn’'t true (PG R91).

The record clearly establishes that M. Lopez
knew that Sullivan was a liar. As noted previously after M.
Byrd was convicted and sentenced to death, M. Lopez sought to
revoke M. Sullivan’s probation in a proceedi ng before Judge
Al varez. The revocation hearing was held on June 24, 1983. M.
Lopez presented evidence that Sullivan had in January of 1983
sold marijuana to an undercover |aw enforcenent officer. M.
Sul livan and nenbers of his famly testified that he was not the
person who sold marijuana to the undercover cop. In seeking
revocation of Sullivan’s probation, M. Lopez argued to Judge
Alvarez that the testinony of M. Sullivan's famly could be
expl ai ned by one fact: “They do not want to see this young man

go to prison.” The clear inference was that Sullivan and his
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famly lied on the witness stand in order to keep Sullivan from
going to jail.

On Septenber 23, 1983, Sullivan was called as a
Wi t ness against Endress. Sullivan at that tinme testified that
he sold hash to undercover | aw enforcenent officers on January
14, 1983. He admitted |lying under oath at his revocation
hearing. He explained that he |lied because “I didn't want to
receive a life sentence in prison.” Since his fam |y had
corroborated his false testinony, he had procured perjured
testinony. He also admitted that he refused to be deposed by
M. Endress’s counsel in August of 1983. He explained that *
figured the State would offer ne a deal.” And the State did
make an offer of a sentence reduction to 25 years. Sullivan
rejected the offer "[b]ecause | figured they would offer ne a
better deal.” Finally when the State offered a maxi num of 10
years, Sullivan agreed to testify agai nst Endress. (Endress ROA
at 1309-22).

In February of 2002, M. Byrd initially filed the
pendi ng notion to vacate after Endress for the first tine agreed
to speak to undersigned counsel’s investigator. At that tine,
he indicated that Sullivan was a liar and that he had lied in
his testinony against both M. Byrd and Endress. Endress

expl ained that Sullivan's testinony during his (Endress's) trial
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was fal se; according to Endress, Sullivan's story, as told at
M. Byrd s trial and again at Endress’s trial, was sinply fal se.
Endress al so expl ai ned that he has continually been advi sed not
to talk to anyone about his conviction and/ or sentence, and thus
until February of 2002 refused to talk to anyone about the case.
Endress al so stated that he was offered a |life sentence to
testify against M. Byrd but refused, and the State tried to
give hima death sentence.

I n Septenber of 2002, Endress took the w tness
stand and testified. Endress testified that Sullivan was a |iar
who had lied to get benefit for hinself. During his testinony,
Endress indicated that when he was initially interrogated in
Oct ober of 1981, |aw enforcenent officers accused himof having
committed a number of robberies with Sullivan.® Endress

indicated it would not surprise himif Sullivan had commtted

any or all of the 13 robberies.® Endress’s testinony thus

I'n this regard, Endress stated, “I do remenber that, you know,
we were given a |lot of robbery cases at that tinmne. He and I -
- | think both and - - or the robbery cases that he gotten were

ones that they also gave ne.” (2PG R1564). Endress testified
t hat he “had seen [Sullivan] strong arm peopl e before hisself
[sic]. So | nean | wouldn’t have put that passed him” (2PC-
R1565) .

3When M. Byrd alleged in 1989 collateral proceedings that

"ot her uncharged crinmes" were not pursued against Sullivan in
return for his testinony, the trial prosecutors testified that
t hey were unaware of any ot her uncharged crines involving
Sul l'i van (PC-R95, 143).
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reveal ed new information for the first time that Sullivan got
nore consi deration than he testified to.

Endress’s testinony in this regard finds support
in Det. McAllister’s report that Det. Carter had gone to talk to
Sul l'ivan on Decenber 17, 1981, about burglaries (Def. Ex. 16).
It is also supported by the testinony of Francisco Garcia in his
February 24, 2004, testinony that Endress had advi sed himwhile
they were incarcerated together in early 1982 that the police
were investigating himfor “a few burglaries.” Garcia indicated
that this was “10, 15, 20. | amnot sure.” (2PC R514).

However, the fact that |aw enforcenent was
i nvestigating Endress and Sul livan for 13 robberies was of nore
significance than sinply denonstrating Sullivan s testinony
about the consideration he received was false. This undisclosed
evi dence provi ded corroboration of M. Byrd s defense that
Sul l'i van and Endress robbed Debra Byrd as part of their pattern.
After the robbery went awy and the police canme | ooking for
them they each decided to try to shift culpability to M. Byrd
by alleging that he put themup to killing his wife. At trial,
t he defense maintained that Sullivan and Endress had comm tted
the nurder and that M. Byrd was not involved. The false and
m sl eading testinony fromSullivan precluded the jury from

knowi ng of Sullivan’s and Endress’s crimnal activity that woul d
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have provi ded powerful support for the defense. Mary Jane
Taylor’s allegation that Endress forced his way into her
resi dence at knife point and robbed her (Def. Ex. 13) and
Benjamn Parry’s allegation that Sullivan robbed himat gunpoint
(Def. Ex. 14) provide corroboration of M. Byrd' s defense at
trial that Endress and Sullivan commtted the nmurder and fal sely
tried to shift the blame to him M. Taylor’s description of
Endress’s actions toward her denonstrate a course of conduct by
Endress that is parallel to his actions against Ms. Byrd as
reported by Debra WIlians and establishes a nodus operandi.

The State cannot denonstrate that the fal se and
m sl eadi ng evi dence and argunent presented by the State was
harm ess beyond a reasonabl e doubt at M. Byrd's trial and
penal ty phase proceedings. Both the guilty verdict and the
sentence of death were affected by the deception. Had the jury
known the truth regarding Sullivan and Endress, a conviction
finding guilt beyond a reasonabl e doubt could not have been
returned. Certainly, a sentence of death would not have been
i nposed and/or affirmed on direct appeal had the fact that
Sul l'ivan, on whomthe aggravating circunstances entirely rested,

was a known liar who had commtted a simlar robbery just over
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two weeks before Debra Byrd was shot and killed.® Rule 3.850
relief is warranted. A newtrial and/or a resentencing are

requi red under Guzman v. State.

C. The Undi scl osed Excul patory Evi dence

In order to insure that a constitutionally
sufficient adversarial testing, and hence a fair trial, occur,
certain obligations are inposed upon the prosecuting attorney.

Banks v. Dretke, 124 S. C. 1256 (2004). The prosecutor is

required to disclose to the defense evidence “that is both
favorable to the accused and ‘naterial either to guilt or

puni shnent.’” United States v. Bagley, 473 U S. 667, 674

(1985), quoting Brady v. Maryland, 373 U. S. 83, 87 (1963). The

State also has a duty to learn of any favorable evidence known

to individuals acting on the governnment's behalf. Strickler v.

Greene, 527 U.S.at 281. It is reasonable for defense counsel to
rely on the “presunption that the prosecutor would fully perform
his duty to disclose all excul patory evidence.” [d. at 284.
Excul patory and material evidence is evidence of a favorable
character for the defense which creates a reasonable probability
that the outcone of the guilt and/or sentencing phase of the

trial would have been different. Garcia v. State, 622 So. 2d

%At the evidentiary hearing, Judge Al varez acknow edged that the
jury’s death recommendation “by a majority of 12" could have
meant that the death recomendati on was by a vote of 7 to 5.
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1325, 1330-31 (Fla. 1993). This standard is net and reversal is
required once the review ng court concludes that there exists a
"reasonabl e probability that had the [unpresented] evidence been
di scl osed to the defense, the result of the proceeding would
have been different." Bagley, 473 U. S. at 680. “The question
is not whether the defendant would nore |ikely than not have
received a different verdict with the evidence, but whether in
its absence he received a fair trial, understood as a trial

resulting in a verdict worthy of confidence.” Kyles v. Witley,

514 U. S. 419, 434 (1995).

During the course of the proceedings in circuit
court new undi scl osed excul patory evidence was reveal ed which
nmust be eval uated cunul atively with the undi scl osed/ unpresent ed
excul patory evidence presented in the 1989 col | ateral
proceedi ngs. The new information presented in the proceedi ngs
bel ow all flowed fromthe decision nmade by Endress in early 2002
to speak with M. Byrd' s counsel for the first tine.

At that time of the 1989 hearing, evidence
regardi ng the undi scl osed Decenber 17, 1981, police report

witten by Det. MAl lister was presented.®*® This report

*®The claimwas presented in the alternative as either evidence

of a Brady violation or evidence of ineffective assistance of

counsel because the defense attorney, Frank Johnson, had | ost

his trial file, and it could not be reviewed to ascertain

definitively whether the police report was in defense counsel’s
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denonstrates that Hi |l sborough County Sheriff detectives spoke
to Ronald Sullivan regarding “Burglarys” on Decenber 17, 1981.
Though “Burglarys” is clearly msspelled, the spelling clearly
conveyed that nore than one burglary was at issue. The State
Attorney’'s Ofice was copied with the report. The report
indicates that M. Sullivan discussed his know edge of where M.
Endress “trew [sic] the gun,” and that he wanted the hom cide
detective to know that “He could give us Wade and | ndress [sic]
really good.” The report finally indicates that the hom cide
detective, Det. MAllister, was to “re-interview Sullivan in the
near futher [sic]”. Notice of this statenent of Sullivan, the
prinme State’s witness, was not included in the January 6, 1982,
Notice of Discovery (R1728). This evidence conpletely inpeached
Sullivan’s testinony that he had not advised the State before

the deal with himwas nade as to whether he had anything to say

that incul pated M. Byrd.>®

possession. Either the State unreasonably failed to disclose or
def ense counsel unreasonable failed to present the evidence to
the jury.

%Al so presented in 1989 was the fact that M. ver had referred
Debra Byrd' s sister to his brother-in-law for representation.

As a result of the conviction of M. Byrd, Ms. Byrd' s sister was
able to obtain life insurance proceeds that otherw se woul d have
gone to M. Byrd. M. Ober’s brother-in-law received a | arge
contingency fee. Shortly thereafter, the brother-in-|law gave
M. Cber approximtely 10 percent of the contingency fee. The
fact that M. Cber’s brother-in-law was representing Ms. Byrd's
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Now, new undi scl osed excul patory evi dence has

cone to light. Under Kyles v. Witley, this new evidence nust

be eval uated cunul atively with the previously presented
evidence. Endress reveal ed that he and Sullivan were suspects
in approximately 13 other robberies. This was evidence that
woul d have been useful to the defense to use as inpeachnment of
Sul l'ivan and as corroboration for the argunent that Sullivan and
Endress commtted the nmurder and blamed M. Byrd to limt their
crimnal responsibility.

Endress also testified that he was offered a
seven year sentence to testify against M. Byrd but the offer
was refused by his father who did not communicate the offer to
Endress. Endress’s father, James Endress, Sr., has confirned
this plea offer in his February, 2003, deposition. Wen
Endress’s father vetoed a plea, the State turned to Sullivan and
gave hima deal. This constitutes new evidence of the
prosecutorial decision to target M. Byrd as opposed to the
career crimnals with a violent history. Such evidence furthers
supports M. Byrd's claimthat famlial considerations regarding
M. LaRussa’'s representation of Ms. Byrd s sister affected the

prosecutorial decision to target M. Byrd.

sister and stood to nake a large fee if M. Byrd was convicted
was not disclosed at the tinme of trial.
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Mary Jane Taylor’s allegation that Endress forced
his way into her residence at knife point and robbed her (Def.
Ex. 13) and Benjamn Parry’s allegation that Sullivan robbed him
at gunpoint (Def. Ex. 14) provides corroboration of M. Byrd' s
defense at trial that Endress and Sullivan comm tted the nurder
and falsely tried to shift the blame to him M. Taylor’s
description of Endress’s actions toward her denonstrate a course
of conduct by Endress that is parallel to his actions against
Ms. Byrd as reported by Debra WIlianms and establishes a nodus
operandi (Def. Ex. 15). The file contained informtion
favorable to M. Byrd that has now been disclosed in the wake of
Endress’ s 2002 testinony.

This Court has indicated that the question is
whet her the State possessed excul patory “information” that it

did not reveal to the defendant. Young v. State, 739 So.2d at

553. The information need not be in adm ssible form |If the
St at e possessed excul patory information and it did not disclose
this information, a newtrial is warranted where the non-

di scl osure underm nes confidence in the outcone of the trial.
In making this determ nation, “courts should consider not only
how the State’ s suppression of favorable information deprived

t he defendant of direct rel evant evidence but also how it

handi capped the defendant’s ability to investigate or present
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ot her aspects of the case.” Rogers v. State, 782 So.2d at 385.

Thi s i ncludes i npeachnment presentabl e through cross-exam nation
chal | engi ng the “thoroughness and even good faith of the

[ police] investigation.” Kyles v. Witley, 514 U S. at 446.

I nformation regardi ng “coaching” of State wi tnesses is Brady
materi al because it gives the defense a tool to argue agai nst

the witness's credibility. Rogers v. State, 782 So.2d at 384.

Wthout this information, trial counsel was
seriously “handi capped” in his representation of M. Byrd.
Rogers, 782 So.2d at 385. Furthernore, without this
information, counsel was limted in his ability to inmpeach the
“t horoughness” and “good faith” of the State’s investigation of
this case. Kyles, 514 U. S. at 446.

In the Brady context, the United States Suprene
Court and this Court have explained that the materiality of
evi dence not presented to the jury nust be consi dered

"collectively, not itemby-item"” Kyles v. Witley, 514 U S. at

436; Young v. State, 739 So.2d at 559.% In Lightbourne v.

State, 742 So. 238 (Fla. 1999), this Court, in explaining the

3" The Florida Supreme Court has al so held that cunul ative

consi deration nust be given to evidence that trial counse
unreasonably failed to discover and present at the capital
trial. State v. @Qunsby, 670 So.2d 920 (Fla. 1996). Thus, this
argunment must be evaluated curmul atively with M. Byrd's

i neffective assistance of counsel claim and his claimof newy
di scovered evi dence.
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anal ysis to be used when evaluating a successive notion for
post -conviction relief, reiterated the need for a cumul ative
anal ysis. Accordingly, this Court cannot limt its
consideration solely to the m sconduct detailed above. Cearly,
a cunul ative analysis of all of the w thheld evidence underm nes
confidence in the outcone of the trial and requires that this
Court grant a newtrial. |In particular, the undiscl osed
excul patory evi dence causes confidence to be underm ned in the
reliability of the resulting death sentence. Rule 3.850 relief
must issue.
D. I neffective Assistance of Counsel

In Strickland v. Washi ngton, 466 U. S. 668 (1984), the

United States Suprene Court explained that under the Sixth
Amendnent :

a fair trial is one which evidence

subject to adversarial testing is presented

to an inpartial tribunal for resolution of

i ssues defined in advance of the proceedi ng.
466 U.S. 668, 685 (1984). In order to insure that a
constitutionally adequate adversarial testing, and hence a fair
trial, occur, defense counsel nust provide the accuse wth
ef fective assistance. Accordingly, defense counsel is obligated

"to bring to bear such skill and know edge as will render the

trial a reliable adversarial testing process.” Strickland, 466

U S. at 685. Were defense counsel fails in his obligations and
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renders deficient performance, a newtrial is required if

confidence is undermned in the outcone. Smth v. Winwight,

799 F.2d 1442 (11th Gr. 1986).

M. Byrd previously presented an ineffective
assi stance of counsel claimthat was largely plead in the
alternative to his Brady claim This was due to the fact that
his trial counsel, Frank Johnson, had lost the trial file.

The ineffective assistance of counsel clai m nust
now be revisited in light of the new excul patory evi dence that
was not presented to M. Byrd's jury to the extent that this
Court concludes that the failure was trial counsel’s and not the
State’s. Additionally, however, there is new evidence regarding
Frank Johnson and his disbarnent. M. Byrd' s lead trial counsel
was Frank Johnson. M. Johnson becane licensed to practice on
April 11, 1979, just over two years before undertaking M.
Byrd's capital case. He worked for the State Attorney’'s Ofice
from 1979 until 1981. Gven his short tenure as |lawer, it is
not surprising that M. Byrd' s case was his first capital case
as a defense attorney (PC-R160).

On Cctober 28, 2002, this Court granted M.
Johnson’ s petition for disciplinary resignation wthout |eave to
seek readm ssion (Def. Ex. 7). In his Petition, M. Johnson had

detailed his extensive legal difficulties with the Gievance
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Committee of the Florida Bar. Besides the three matters pending
in 2002, the Petition noted that M. Johnson had been sancti oned
eight different tines (Def. Ex. 8). Seven of those eight tines
were for failing to fulfill his obligations to his clients (Def.
Ex. 8). Counsel for the Florida Bar, WII|iam Thonpson,

descri bed the basis for M. Johnson's sanctions: “It’s a |ack of
diligence, a lack of ability.” (Def. Ex. 9 at 20)(enphasis
added) .

The Florida Bar records that have been introduced
into evidence also reflect upon the credibility of M. Johnson’s
testinony at the 1989 evidentiary hearing. The previous finding
in 1989 that trial counsel was not ineffective nust be
revisited. During those proceedi ngs, neither defense counsel,
Frank Johnson, nor the State disclosed that bar grievances were
pendi ng agai nst him® The pendency of bar grievances agai nst an
attorney are no different than the pendency of crimnal charges

against a State’s witness. See Davis v. Al aska, 415 U. S. 308

(1974). It is a matter that goes to the notive of the w tness

%The State acknow edged in its witten closing of May 10'" that
conplaints were filed against M. Johnson in 1988, prior to the
1989 evidentiary hearing.
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to testify in a manner that curry favors with the State and the
Fl orida Bar.®

To the extent that the State in 1989 attenpted to
shift responsibility for the unpresented excul patory evidence to
M. Johnson, “his lack of diligence, [his] lack of ability”
constituted ineffective assistance of counsel. To the extent
that this Court finds that any or all of the docunments and

information in the State’s possession (discussed in parts B and

¥nits May 10, 2004, closing, the State argued that “Defendant
Byrd's position is preposterous and if the State tried to use

t he sane techni que agai nst a defendant saying he commtted a bad
act in 2003, thus he nmust have also commtted one in 1993, the
State would be cited for m sconduct.” State’'s May 10, 2004
Closing at 9. However, M. Johnson was not a defendant, he was
a wtness. Surely, the State recognizes that the crimnal right
af forded under the Sixth Anendnent to the crimnally accused do
not extend to witnesses. As to a witness called by M. Byrd,
the State argued in that same witten cl osing of May 10t h:

M. Love is sinply enbittered because the State of
Fl ori da never offered himanything for his
testinmony. That is the notivation for M. Love’'s
testinmony in this evidentiary hearing. He sees it
as his chance to get back at the State. M. Love is
a multi -of fender and has nunerous felony convictions
- three convictions of Robbery with a Deadly Wapon,
Grand Theft Mtor Vehicle, Aggravated Assault,
Battery on a Law Enforcenment O ficer, Attenpted
Second Degree Murder and Grand Theft. M. Love did
not testify and that probably is best, given his
penchant for committing crimes involving dishonesty.

State’s May 10, 2004, dosing at 5(enphasis added).

So it would seemthat in light of the State’s argunent as
to M. Love, it is proper to inpeach a witness with bad conduct
frommany years ago, unless the State wi shes to abandon its
argunent as to M. Love.
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C, infra) which did not reach the jury were available to M.
Johnson, trial counsel’s performance in not using and presenting
t hose docunents or the information contained therein to M.

Byrd' s jury was deficient. State v. Qunsby, 670 So.2d 920 (Fl a.

1996); Smth v. Wainwright, 799 F.2d 1442 (11th Cr. 1986). As

a result, confidence is undermned in the reliability of the

convi ction and sentence of death.

E. Concl usi on

Al t hough the facts underlying M. Byrd's clains

are raised under alternative legal theories -- i.e., Brady,
Gglio, and ineffective assistance of counsel -- the cunulative

effect of those facts in light of the record as a whol e nust be
nevert hel ess be assessed. Not only should this Court consider
M. Byrd's claims in light of the record as a whole, but it
shoul d al so consider the cunul ative effect of the evidence which
M. Byrd s jury never heard. This Court nust consider M.
Byrd' s clains cunulatively in order to determne if he received
the fair adversarial testing he was entitled to. Wen this is
done, it will be clear to this Court that M. Byrd did not
receive a constitutionally adequate adversarial testing. M.
Byrd' s jury was prevented from hearing significant amounts of

favorabl e and excul patory evidence which now results in a |oss
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of confidence in the reliability of the outcone of both the
guilt and penalty phases of the trial.

As with Brady error, the effects of the deficient
performance nust be eval uated cunul atively to determ ne whet her
the result of the trial produced a reliable outcone. Cunulative
consideration nmust also be given to the State’s failure to

di scl ose favorabl e evidence to the defense. State v. GQunsbhy,

670 So.2d 920 (Fla. 1996). Wen cunul ative consideration is
given to the wealth of excul patory evidence that did not reach
M. Byrd' s jury, either because the State failed to disclose or
because trial counsel failed to discover, confidence in the
reliability of the outconme is underm ned.

Thi s evidence could not be discovered before
because as Endress has indicated, he woul d not speak about his
case to anyone, including M. Byrd' s legal team Further,
Endress’s testinony is new evidence that the State provided
undi scl osed consideration to Sullivan. This directly
contradicts the testinony at the 1989 evidentiary hearing from
the trial prosecutors that they did not recall that there were
other crinmes that were believed to be conmtted by Sullivan. As
aresult, it requires reconsideration of M. Byrd s Brady and
i neffective assistance of counsel clains. Endress’s testinony

establishes that Sullivan was in greater jeopardy than he
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acknow edged in his testinmony. Either the State failed to

di sclose or trial counsel failed to investigate and elicit this
evi dence. Since Brady and ineffectiveness clains nust be

eval uated cunul atively, the matter nust now be revisited in
light of this new evidence so that the proper cumul ative

consi deration can be conduct ed. Roberts v. State, 840 So.2d

962, 972 (Fla. 2002). Endress’s recent testinony also supports
M. Byrd’s Gglio claimon which he was never provided an
evidentiary hearing. In light of this testinony, the claimnust
be revisited. Accordingly, Rule 3.850 relief mnmust issue and a
new trial nust be granted.

Alternatively, if neither the State nor the
defense counsel failed in their constitutional duties, the
evi dence constitutes newy discovered evidence under the

standard recognized in Jones v. State, 591 So.2d 911 (Fl a.

1991). \Where neither the prosecutor nor the defense attorney
violated their constitutional obligations in relationship to

evi dence the exi stence of which was unknown at trial, a new
trial is warranted if the previously unknown evi dence woul d

pr obably have produced an acquittal or a life sentence had the
evi dence been known by the jury. Were such evidence of

i nnocence woul d probably have produced a different result, a new

trial is required. |I|npeachnent evidence may qualify under Jones
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v. State as evidence of innocence that nay establish a basis for

Rule 3.850 relief. See State v. Robinson, 711 So.2d 619, 623

(Fla. 2d DCA 1998). Evidence which qualifies under Jones v.
State as a basis for granting a new trial nust be considered
cunul atively in deciding whether in fact a newtrial is

warranted. State v. Gunsby, 670 So.2d 920 (Fla. 1996).

M. Byrd' s previously presented cl ai ns under
Brady and G glio and his ineffective assistance of counse
cl ai ms nmust be evaluated cunul atively with new evi dence not
previ ously avail abl e that inpeaches M. Sullivan, the crucial
W t ness upon whomthe State’'s case rests. The crux of the
State's case was the testinony of M. Sullivan. M. Lopez, one
of the prosecutors, testified that it would be an

"understatenent” to say that M. Sullivan's credibility was "a
big issue" in the trial (PC-R 91). M. Sullivan testified that
M. Byrd hired himto kill Ms. Byrd, and then actually
participated in the nurder. When all of the excul patory
evidence that the jury did not hear is considered, it is clear

that M. Byrd did not receive an adequate adversarial testing

under State v. GQunsby, and Lightbourne v. State. Confidence is

undernmined in the outcone of the trial and the sentence of

death. Under the mandated anal ysis, confidence in the outcone
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of both the guilt and penalty phases nmust be undermned. Rule
3.850 relief is required.
ARGUVENT | | ]

THE SENTENCI NG JUDGE ERRED BY FAILING TO

| NDEPENDENTLY WEI GH AGGRAVATI NG AND

M Tl GATI NG Cl RCUMSTANCES AND BY FAI LI NG TO
DI SCLOSE TO MR BYRD ANDY OR HI' S COUNSEL THE
FACT THAT THE STATE PREPARED THE FI NDI NGS I N
SUPPORT OF THE DEATH SENTENCE

In State v. Riechmann, 777 So.2d 342, 352 (Fla.

2000), this Court recogni zed that when a State’s representative
drafted the findings in support of a death sentence on an ex
parte basis, two legal principles were inplicated. Florida |aw
requires the sentencing judge to i ndependently wei gh the
aggravation and mtigation. 8 921.141, Fla. Stat. (1985). Due
process precludes ex parte comuni cations concerning a pending
matter.

In R echmann, reversible error occurred when a
judge had the State draft the findings in support of a death
sentence on an ex parte basis:

In the present case, the trial court’s order reflects
that the evidentiary hearing judge considered these
factors in concluding that R echmann was deni ed an

i ndependent wei ghing of the aggravating and mtigating
circunstances. Specifically, the judge found: “Unlike
t he cases distinguished in Patterson, the record
contains no oral findings independently nmade by the
trial judge, which satisfies the weighing process

required by Section 921.141(3), nor did defense
counsel know that the State had prepared a sentencing
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order to which he failed to object.” Oder at 50.
The record supports the trial judge s findings.

R echmann, 777 So.2d at 352.

I n Roberts v. State, 840 So.2d 962, 969 (Fl a.

2002), this Court found a resentencing warranted where a judge
had ex parte contact wwth the State regarding the drafting of a
sentencing order. This Court stated, "there is nothing ‘nore
dangerous and destructive of the inpartiality of the judiciary
t han a one-sided communi cati on between a judge and a single
l[itigant.”" The Ri echmann and Roberts cases are not the only
ones in Florida where resentenci ngs have been ordered because

t he sentencing judge obtained a draft of findings in support of
death fromthe State on an ex parte basis. However, they are

t hree death sentences handed down by Judge Sol onon who testified
that he foll owed the sane procedure in all three cases — he had
the State draft the findings in support of the death sentence.
This Court in its order in R echmann nade reference to its
earlier opinion remanding for an evidentiary hearing on this

claimin Card v. State, 652 So.2d 344 (Fla. 1995). After the

evi dentiary hearing was conducted in Card, error was found and a
resentencing was ordered. In Card, the State did not appeal the

order granting Rule 3.850 relief.
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In M. Byrd s case, there were no oral factua
findi ngs made when the sentence of death was announced in August
of 1982. After Sullivan’s sentencing in Cctober of 1982 at
whi ch a reluctant Judge Al varez was convinced by M. Lopez to
grant Sullivan probation and at which M. Byrd had no
representation, Judge Alvarez prepared and filed witten
findings in support of the death sentence. When witten
findings were filed, a copy was sent to M. Lopez. He responded
by sending a letter back to Judge Al varez asking the judge to
alter the order to indicate that no mtigating circunmstances had
been found (Def. Ex. 1). M. Lopez sent a copy of his letter to
M . Johnson who had wi thdrawn and was no | onger representing M.
Byrd. No one actually representing M. Byrd was notified of M.
Lopez’s efforts to get the findings revised to elimnate the
finding of a mtigating circunstance. At the tinme of the
exchange between Judge Alvarez and M. Lopez, Robert Moeller had
been appointed to represent M. Byrd. The contact between Judge
Al varez and M. Lopez can only be described as ex parte. It is
apparent that Judge Alvarez did not engage in the independent
wei ghing required by the statute and then reduce the results of
hi s i ndependent weighing to witing. And even now, siXxteen
years | ater, Judge Alvarez has not submtted witten findings

t hat were the product of his independent weighing. See
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Muehl eman v. State, 503 So.2d 310 (Fla. 1987)(trial court’s

witten findings were filed two and one half nonths after
sentenci ng and thus Van Royal did not apply). Due process was
vi ol ated by the ex parte communication between the judge and the
prosecut or regarding the content of the findings of fact in
support of a death sentence. Rule 3.850 relief should issue

Shortly before the evidentiary hearing, the State
for the first tinme disclosed M. Lopez’s letter to Judge
Alvarez. Since the basis for this claimarises fromthat
letter, the ex parte contact between the State and Judge Al varez
in the drafting of the findings in support of the death penalty
coul d not have been pled until it was disclosed. M. Byrd did
not plead this claimuntil his counsel |earned that in other
cases during the 1980's the Hillsborough County State Attorney’s
O fice had a standard practice of ex parte contact in the
preparation of findings in support of death sentences.

Due process requires that this Court grant 3.851
relief and order a re-sentencing.

CONCLUSI ON

In light of the foregoing argunents, M. Byrd
requests that this Court reverse the |ower court, vacate M.
Byrd' s conviction and death sentence and grant other relief as

set forth in this brief.
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