I N THE SUPREME COURT OF FLORI DA

CHAVI S ZI EGLER AND TRI STAN ELLI S,

Petiti oners,
Case No. S@6-589
V.

STATE OF FLORI DA,

Respondent .

RESPONDENT' S ANSVWER BRI EF

CHARLES J. CRIST, JR
ATTORNEY GENERAL

ROBERT R WHEELER

TALLAHASSEE BUREAU CHI EF,
CRI M NAL APPEALS

FLORI DA BAR NO. 0796409

DANI EL A. DAVI D
ASSI STANT ATTORNEY GENERAL
FLORI DA BAR NO 0650412

OFFI CE OF THE ATTORNEY GENERAL
PL- 01, THE CAPI TOL
TALLAHASSEE, FL 32399- 1050
(850) 414- 3300

(850) 922- 6674 (FAX)

COUNSEL FOR RESPONDENT



TABLE OF CONTENTS

PAGE( S

TABLE OF CONTENTS. . . . . e e e [
TABLE OF ClI TATIONS. . . .. i i
PRELI M NARY STATEMENT . . . . . e e e 3
STATEMENT OF THE CASE AND FACTS .. ... ... . . 3
SUMMARY OF ARGUNMENT . . . . e e 3
ARGUMENT. . . 5
I SSUE | . 5
VWHETHER THE TRI AL COURT XXXXX BY XXXX? (Restated) .......... 5
CONCLUSI ON. . . .o e e e e e e 13
SI GNATURE OF ATTORNEY AND CERTI FI CATE OF SERVICE. ... ......... 25
CERTI FI CATE OF COVPLIANCE . . .. ... . e 26



CASES

FLORI DA STATUTES

OTHER

TABLE OF ClI TATI ONS




PRELI M NARY STATEMENT

Respondent, the State of Florida, the Appellee in the
District Court of Appeal (DCA) and the prosecuting authority in
the trial court, will be referenced in this brief as Respondent,
the prosecution, or the State. Petitioners, Chavis Ziegler and
Tristan HIlis, the Appellants in the DCA and the defendant in
the trial court, will be referenced in this brief as Petitioner
or proper nane.

The record on appeal consists of four volunmes, which wll
be referenced according to the respective nunber designated in
the Index to the Record on Appeal. "IB*" wll designate
Petitioner's Initial Brief. Each synbol will be followed by the
appropri ate page nunber in parentheses.

Al enphasis through bold lettering is supplied unless the

contrary is indicated.

STATEMENT OF THE CASE AND FACTS

The State accepts petitioner’s statenent of the case and
facts as being generally supported by the record subject to the
foll ow ng additions:

The trial court denied the suppression notions by witten order

as foll ows:



ORDER ON DEFENDANTS MOTI ONS TO SUPPRESS

At hearing January 13, 2005, the Court received
the following in evidence: depositions of Deputy
Brownfield and Deputy Jackson (stipulated in by
all three attorneys: A S. A Hi ngson, Siegneister,
Baker); the video tape of the stop which led to
the recovery of the itens sought to be suppressed,;
and the live testinony of Deputy Brownfield.
Additionally, the Court heard argunent of counse
and received several cited cases for review

Based upon the evidence before nme, the Court
finds as follows:

1) At the time of the stop, the officers had
probabl e cause to believe the tenporary tag on the
vehicle as not “conspicuously displayed ... as to
be clearly visible fromthe rear of the vehicle.”
[Florida Statute 320.131(4)].

2) The fact that when a very high-intensity |aw-
enforcenment spotlight pointed at the tag made it
vi si bl e, still does not neet the statutory
requirements.

3) The high-intensity spotlighting of the tag
woul d have been dangerous if done before the
vehicle was out of the usual traveling |anes. The
tenporary tag was not “clearly visible” wth
normal headl i ghts at normal distances.

4) Once the stop was started (blue lights) based
on the 320.131(4) violation, and the car pulled
over, it was reasonable to walk up to the car and
make an explanation — this put the officer in a
position to better see the tag, but clearly does
not neet 320.131(4) criteria.

5) Wen the officer went to the stopped/pulled-
over vehicle, that is when he snelled the burnt
cannabi s/ marijuana snell. \Wether he was there for
a few seconds nmking an explanation, or longer is
not significant — the odor had been detected - and
probabl e cause was exi sting.

6) Additionally, <consent was obtained for the
search. However, this was after the stop and
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contact — which if invalid/unconstitutional would
i nval i date the consent.

The Mdtions to Suppress are DEN ED

DONE AND ORDERED i n Chanbers at Lake City,

Col unbi a County, Florida, this 13'" day of Jan. |,
2005.

/s/ Paul S. Bryan
PAUL S. BRYAN
Circuit Judge

(1:51-52)



SUVWARY OF ARGUMENT

| ssue One. The First District below properly found State V.
Diaz, 850 So.2d 435 (Fla. 2003) distinguishable on the facts of
this case. The non-visible tenporary tag stop was valid under

Diaz. The deputy had every right to be where he was under D az

when he snelled the odor of burned nmarijuana. Thus, even if he
had been in the process of explaining and releasing under D az
rather than asking for identification, he wuld have been
presented with this independent probable cause. That probable
cause permtted search of the passenger conpartnent and

di scovery of the narcotics in this case.

| ssue Two. The First District below properly held the contraband
in Petitioners’ car would have been inevitably discovered. Under
a totality of the «circunstances approach, there was an
investigation wunderfoot. Alternatively, even if inevitable
di scovery is found wanting, there is independent source. The
deputy was lawfully at the passenger side wndow under Diaz. The
inpropriety occurred in what he was saying at this | awful
vant age point — asking for identification rather than expl aining
and releasing. At that |awful vantage point he would have been
presented with probable cause via the burnt marijuana snell even

if the D az post stop explanation elenent had been literally
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conplied with. Lastly, Petitioners’ fornulation that the deputy
could only communicate with the car occupants through a rolled
up w ndow i s an untenable position. Asking a stopped notorist to
roll down a window to facilitate communication is a de mnims

action that would hardly be intimdating or intrusive to a

reasonabl e notori st.



ARGUMENT
| SSUE |

VWHETHER THE TRIAL COURT ERRED BY DENYI NG
SUPPRESSI ON I N THI S CASE? ( Rest at ed)

St andard of Revi ew

Connor _v. State, 803 So.2d 598, 608 (Fla. 2001):

[ Al ppell ate courts should ... accord a presunption
of correctness to the trial court's rulings on
notions to suppress with regard to the trial
court's determnation of historical facts, but
appellate courts nmust independently review m xed

guestions of law and fact t hat ultimatel y
determ ne constitutional issues arising in the
context of the Fourth and Fifth Anmendnent and, by
extension, article I, section 9 of the Florida

Constitution.

Moreover, "The ruling of the trial court on a notion to
suppress conmes to us clothed with a presunption of correctness
and we nust interpret the evidence and reasonable inference and
deductions in a manner nost favorable to sustaining the trial

court's ruling." Johnson v. State, 608 So. 2d 4, 9 (Fla. 1992),

citing Onen v. State, 560 So. 2d 207, 211 (Fla. 1990), cert.

denied, 112 L. Ed. 2d 118, 111 S. C. 152 (1990).
Under Art. 1, 8§ 12, Fla. Const. (1968), Florida courts nust
deci de suppression issues "in conformty wth the 4th Anmendnment

to the United States Constitution, as interpreted by the United



States Suprene Court." Florida courts are nmandated under this
provision to follow United States Suprenme Court rulings on the

subject matter, Bernie v. State, 524 So.2d 988 (Fla. 1988), and

Florida s constitutional privacy provision does not alter this

obligation. State v. Hune, 512 So.2d 185 (Fla. 1987). Bernie

states, 524 So.2d at 990-991, that under the conformty clause,
Florida courts are "bound to follow the interpretations of the
United States Supreme Court wth relation to the fourth
amendnent and provide no greater protection than those

interpretations.”

Burden of Persuasion
In a direct appeal or <collateral proceeding, the party
chal l enging the judgenent or order of the trial court has the
burden of denonstrating that a prejudicial error occurred in the
trial court. A conviction or sentence may not be reversed absent
an express finding that a prejudicial error occurred in the
trial court. 8§ 924.051(7), Fla. Stat. (2001), provides:
In a direct appeal ... the party challenging the
judgnment or order of the trial court has the
burden of denonstrating that a prejudicial error
occurred in the trial court. A conviction or
sentence may not be reversed absent an express

finding that a prejudicial error occurred in the
trial court.



Accord, Abbott v. State, 334 So. 2d 642, 646-647 (Fla. 3d

DCA 1976), cert. den., 431 U.S. 968, 97 S. C. 2926, 53 L.Ed.2d
1064 (1977):

The burden of establishing error is always on the
appel l ant. The verdict or judgnent of guilt having
arrived in this court clothed with a presunption
of correctness, all inferences to be drawn from
the evidence are to be in favor of the verdict or
judgnment of guilt. Cumv. State, Fla. App. 1965,
172 So. 2d 24, 25. As a general proposition, it is
the burden of appellant to mnmeke error appear in
the record. Bryant v. State, Fla. App. 1967, 204
So. 2d 9.

A trial court’s ruling is presunmed correct. Applegate v.

Barnett, 377 So.2d 1150 (Fla. 1979). The trial court’s decision
not its reasoning, is reviewed on appeal and will be affirmed

even when based on erroneous reasoning. Caso v. State, 524 So.2d

422, 424 (Fla. 1988). A trial court may be right for the wong

reason. Grant v. State, 474 So.2d 259, 260 (Fla. 1st DCA 1985).

Because the trial court’s decision is presuned correct, "the
appel | ee can present any argunent supported by the record even

if not expressly asserted in the lower court."” Dade County

School Bd. v. Radio Station WXBA 731 So. 2d 638, 645 (Fla.

1999) .



Merits
Respondent recogni zes the holding of this Court in State v.
Diaz, 850 So.2d 435 (Fla. 2003). Respondent here argues for
neither reversal nor nodification of Diaz. Respondent recognizes
that under Diaz, once a vehicle is stopped for a non-visible
tenporary tag and upon wal king up to that vehicle the officer
can see the tag is good, then
the sheriff's deputy could lawfully make personal
contact ... only to explain ... the reason for the
initial stop. ...anything nore than an expl anation
of the stop was a violation of M. Diaz's Fourth
Amendmrent ri ghts.
Id. at 440
Succinctly, Respondent argues, as was found by the First
District below, Diaz is not applicable to the facts of this case
and hence does not control the outconme. In sum the stop for a

non-visible tag was perm ssible under Diaz. Once the visibility

of the tag was ascertained, then under Diaz all the deputy could

do was “make personal contact ... only to explain ...the reason
for the initial stop.” And it is here, and precisely here,
during this permtted “personal contact .. to explain ... the

reason for the initial stop” that D az becones non-applicable.
That is because during that |awful personal contact to
explain the reason for the stop, the deputy snelled burnt

marijuana per the factual findings of the circuit court. Once



the burnt marijuana odor was detected, the |law applicable to
events changed.

Because of the burnt marijuana odor, it was no |onger under
Diaz a situation where “after the officer is fully satisfied
that the notorist has not commtted a violation of the |aws of
the State of Florida,” id. at 440, the officer’s only
permssible role is to make personal contact, explain the reason

for the stop, and send that notorist who has “not committed a
violation of the laws of the State of Florida” back on his
journey. In distinction here, once the burnt marijuana snmell was
detected, the deputy had a discrete, ascertainable, viable fact
upon which to believe the laws of the state of Florida were, at
that very nonent, before his very eyes, being violated.
Ascertainnent of this violation of Florida Statutes occurred at
atime and a place where the deputy had every right to be: on a
public roadway, at the wi ndow of the stopped car, where he was
supposed to, wunder Diaz, nmake personal contact, explain the
reason for the stop, and send the car on its way.

Even if Diaz had been inarguably and exactly followed by
the Deputy on the side of the Interstate in this case, the
followi ng would have occurred: the Deputy stops the car for a

non-visible tenporary tag. On walking up to the stopped car he

sees the tag. He wal ks to the passenger side w ndow, furthest



from passing trafficl. To make personal contact, he taps on the
wi ndow. He says, in effect, “I at first couldn't see your
tenporary tag, but | now can and it is good. You' re free to go
on your way.” During that explanation period he can snell the
burnt marijuana from the stopped car while he is doing exactly
what D az commands.

Once the burnt marijuana aroma is detected, the deputy has
a valid basis to detain and investigate further. “As the odor of
previously burnt marijuana certainly warranted a belief that an
of fense had been commtted, this unquestionably provided the
police officers on the scene probable cause to search the
passenger conpartnment of the respondent's vehicle.” State v.
Betz, 815 So. 2d 627, 633 (Fla. 2002)2.

The stop for a non-readable tenporary tag is valid. D az.
Once a valid stop is effected, the officer or officers could

order both the driver, Pennsylvania v. Mms, 434 U S. 106, 98

P'Working fromthe shoul der of the road furthest away from
passi ng highway traffic is a legitimte police technique. “The
hazard of accidental injury frompassing traffic to an officer
standing on the driver's side of the vehicle may al so be

appreci able in sone situations. Rather than conversing while
standi ng exposed to noving traffic, the officer prudently may
prefer to ask the driver of the vehicle to step out of the car
and off onto t he shoul der of the road where the inquiry may be
pursued with greater safety to both.” Pennsylvania v. Mms, 434
U S. 106, 110-111 (U.S. 1977). Hence the officer-occupant
contact here through the passenger as opposed to the driver side
W ndow.

2 Both the cannabis and the cocai ne were found in the passenger
conmpartnment. (I1:4).
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S. &. 330, 54 L. Ed. 2d 331 (1977) and the passenger, Maryl and
v. Wlson, 519 U S. 408, 117 S. C. 882, 137 L. Ed. 2d 41 (1997)
out of the car with no specific or articulable reason to do so,
just on the basis of officer safety. If such police orders to
drivers and occupants are sustai nabl e under the Fourth Amendnent
when there is no specific or articulable reason to do so, there
can be no plausible argunent against them when the officer has a
specific articulable reason to believe a law violation is
underway through the detection of the burnt marijuana snell from
t he car.

A stop based on a non-visible or non-readable tenporary tag
is permissible. Diaz. The officer had probable cause through the
snmell of burned marijuana fromthe car to believe a violation of
Florida statutes was underway. Betz. He could order out both the
driver, Mns, and the passenger, WIson. He developed this
probabl e cause in a place and manner where he had every right to

be, meking personal contact with the occupants of the stopped

car. D az.

It is thus seen that the officer’s request during the
perm ssi bl e encounter under Diaz for identification rather than
telling the car occupants why they were stopped and that they
were free to go is immterial. Wether explaining under this

Di az encounter that they were free to go or requesting I.D., it

11



is seen that in either circunstance the officer would have
snelled the marijuana. Once the probable cause presented itself
during the D az contact after the stop, the officer could
lawful Iy take the actions he did.

Hence, the trial court properly denied suppression on this
record and the First District properly found Diaz non-
controlling. The decision of the First District should thus be

uphel d here.

12



| SSUE 11
WHETHER THE FI RST DI STRI CT ERRED BY HOLDI NG THAT

THE CONTRABAND IN THE PETI TI ONERS' VEH CLE WOULD
HAVE BEEN | NEVI TABLY DI SCOVERED ( Rest at ed)

St andard of Review
Respondent has been wunable to ascertain a case which
precisely states the standard of review for the inevitable

di scovery doctrine. Respondent asserts, based on Onelas .

United States, 517 U S. 690, 116 S. . 1657, 134 L. Ed. 2d 911

(1996) and Nix v. WIllianms, 467 U S. 431, 81 L. Ed. 2d 377, 104

S. . 2501 (1984) that it is a mxed question of |aw and fact,
with factual findings presunptively correct and the |egal issue

subj ect to de novo revi ew.

Merits
Petitioners fault the First District for finding that the
contraband in Petitioners’ vehicle would have been inevitably
di scovered. The First District wote, in pertinent part, Zeigler

v. State, 922 So. 2d 384, 385 (Fla. 1% DCA 2006):

Al though O ficer Brownfield inpermssibly asked
for Appellants' identification, the trial court
correctly determned that the contraband was not
required to be suppressed. Under the inevitable
di scovery rule, when evidence is obtained through

13



the result of unconstitutional police procedures,
the evidence will still be admssible if it would
have been discovered through |egal neans. See
Jeffries v. State, 797 So. 2d 573, 5/7-578 (Fla
2001). Here, the trial court determned that
Oficer Brownfield snelled marijuana when he went
to Appellants’ st opped vehicle. Had O ficer
Brownfield imrediately explained the reason for
the stop when he nmnmade personal contact wth
Appel l ants, rather than first asking Appellants
for their identification, he wuld have stil
snelled marijuana and thus developed probable
cause to detain Appellants.

This is an unremarkable exposition of Ilaw Petitioners
argunent seens to be centered on two particular contentions:
one, there was no on-going crimnal investigation into
petitioners’ drug trafficking, and two, it is “specul ation that
petitioners would have lowered their car w ndow even if Deputy
Brownfield had not denmanded identification.” (IB, p. 24).

Taking those assertions in order, as to point one,
Petitioners endeavor to break the traffic stop into discrete
smal |l segnents to defeat inevitable discovery. Essentially,
because the deputy, upon walking up to the car, was satisfied
there was no issue as to the tenporary tag, there was no
crimnal investigation afoot. Because no crimnal investigation
was underway, the aroma of marijuana comng from the car
occurred during a non-investigation phase, hence it nmust be

i gnor ed.

14



Petitioners’ contention ignores that it is the totality of
the circunmstances that govern Fourth Amendnent analysis. United

States v. Arvizu, 534 U S. 266, 273, 122 S. C. 744, 151 L. Ed.

2d 740 (2002):
When discussing how review ng courts should nake
reasonabl e-suspi cion determ nati ons, we have said
repeatedly that they nust ook at the "totality of
t he circunstances"” of each case to see whether the
detaining officer has a "particularized and

obj ecti ve basis" for suspecting | egal w ongdoi ng.
(trailing citation del eted)

Arvisu clearly rejects breaking down an event into discrete
sub-parts, sone or all of which are innocent in isolation, and
relying on them individually, rather than considering the
episode as a whole wunder the totality of the circunstances

approach. 534 U S. at 274-275. The Arvisu court |abeled the

breaking down of the event into discrete sub-parts an
i nperm ssi ble “divide-and-conquer analysis.” 1d. at 274. And
that is precisely what Petitioners endeavor to do here, in

contravention of the holdings of the United States Suprene Court
on Fourth Amendnent anal ysis.

Mbody v. State, 842 So.2d 754 (Fla. 2003) is not to the

contrary. Petitioners incorrectly interpret Mody to require an
active drug trafficking investigation be underway so as to all ow

application of the inevitable discovery doctrine. (1B, p. 24).

15



Mbody was decided in the context of a nurder investigation, but
does not require any specific type or focus of an investigation
to be underway. This Court stated, citing to Justice Stevens’

concurrence in Nix v. Wllianms, 467 U S. 431, 457, 104 S.C.

2501, 81 L.Ed. 2d 377 (1984): “In making a case for inevitable
di scovery, the State nust show "that at the tine of the
constitutional violation an investigation was already under
way." Moody at 759

In this case, wunder a totality of the circunstances
approach, Arvisu, a narcotics investigation was triggered as
soon as the deputy snelled the burnt marijuana comng from the
car. Moreover, Respondents assert that this snell of marijuana
would be triggered independent source, a sister to inevitable

di scovery. Nix v. Wllians, 467 U S. 431, 443-444, 104 S. C.

2501, 81 L. Ed. 2d 377 (1984):

The independent source doctrine allows adm ssion
of evidence that has been discovered by neans
whol |y i ndependent of any constitutional
violati on. That doctrine, although closely related
to the inevitable discovery doctrine, does not
apply here; WIllians' statenents to Leam ng* i ndeed
led police to the child' s body, but that is not
the whole story. The independent source doctrine

31t nust be noted that a statenents “contained in a concurrence
[do not] constitute[] binding precedent.” Maryland v. WIson,
519 U. S. 408, 412-413, 117 S. C. 882, 137 L. Ed. 2d 41 (1997)

4 This was regarding the fanous “Christian burial speech” that
triggered the suspect to point out to police where the victins
body was.
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teaches wus that the interest of society in
deterring unlawful police conduct and the public
interest in having juries receive all probative
evidence of a crinme are properly balanced by
putting the police in the same, not a worse,
position that they would have been in if no police
error or misconduct had occurred. See Mirphy v.
Waterfront Commin of New York Harbor, 378 U S. 52

79 (1964); Kastigar v. United States, 406 U. S
441, 457, 458-459 (1972). Wen the chall enged
evi dence has an independent source, exclusion of
such evidence would put the police in a worse
position than they would have been in absent any
error or violation. There is a functional
simlarity between these two doctrines in that
exclusion of evidence that would inevitably have
been di scovered would also put the government in a
worse position, because the police would have
obt ai ned that evidence if no m sconduct had taken
pl ace. Thus, whi | e t he i ndependent source
exception would not justify adm ssion of evidence
in this case, its rationale is wholly consistent
with and justifies our adoption of the ultimte or
i nevi tabl e di scovery exception to the exclusionary
rul e.

(one footnote added and one del et ed)

The inperm ssible conduct here was not the stop. The stop
for the non-readable tenporary tag was good under Diaz. Were
the inpropriety occurred was during the perm ssible personal
encounter at the passenger wi ndow. As set out in |Issue One, even
if Diaz had been followed to the letter during this persona
encounter, the olfactory probable cause would have presented
itself.

Thus, the presentation of probable cause during the

perm ssi ble personal encounter is an intervening independent

17



factor that allowed continued detention and investigation.
Again, the stop was permssible and the personal contact was
perm ssible under Diaz. It was only what the deputy said during
this perm ssible personal encounter (asking for ID as opposed to
explaining the basis for the stop and releasing) that runs af oul
of Diaz. Even if he had been nerely explaining the basis for the
stop under Diaz, he would have snelled the burnt marijuana,
whi ch i s probable cause under Betz for a search of the passenger
conpartnment of the vehicle.

The independent presentation of probable cause during the
perm ssi bl e personal encounter obviates the D az taint of the
deputy asking for ID rather than explaining the basis for the

stop. Instructive is State v. Frierson, 926 So. 2d 1139 (Fla.

2006). Appellee in Frierson was stopped for a traffic infraction
that in itself was invalid, and after the stop, the officer
obtained his license, ran a check, and arrested himon a warrant
that turned out to be issued to another person. Frierson was
arrested on the warrant, and a search incident to arrest
revealed a firearm which led to a charge of possession of a
firearmby a convicted felon.
This Court in Frierson framed the issue thusly, 926 So.2d

at 1143:

Whet her evi dence seized in a search incident to an
arrest based upon an outstanding arrest warrant

18



shoul d be suppressed because of the illegality of
the stop which led to the discovery of the
out standi ng arrest warrant.

It is of course noted that there was no warrant based
arrest. However, it is submtted the occurrence of independent
probabl e cause during the stop acts as a sufficient intervening
cause to obviate the taint of the illegality, just as the
warrant did in Frierson.

This Court in Frierson did state, id. at 1144: “Crucially,
the search was incident to the outstanding warrant and not

incident to the illegal stop.” However, the stop here was |ega

per Diaz. It is only the post-stop action of the deputy in

asking for ID, rather than explaining and then releasing, that
runs afoul of Diaz.
Frierson, id. at 1143 sets out a three part test to

i npl ement a Wong Sun® fruit of the poisonous tree analysis, which

cones from United States v. Geen, 111 F. 3d 515 (7th Cr. 1997)

as cited in Judge Gross’ concurrence in Frierson v. State, 851

So. 2d 293 (Fla. 4th DCA 2003):

(1) the tinme elapsed between the illegality and
the acquisition of the evidence; (2) the presence
of intervening circunstances; and (3) the purpose
and flagrancy of the official msconduct.

SWng Sun v. United States, 371 U. S. 471, 83 S. C. 407, 9 L.
Ed. 2d 441 (1963).

19



The tinme span here between “illegality” (asking for 1D
during permssible encounter rather than explaining and
releasing) is admttedly short, which would counsel against
attenuation of the taint. However, the brevity of the time span
“is not dispositive.” Id. at 1144. This Court continued, id.,

In turning to the next factor, the outstanding
arrest warrant was an intervening circunstance
that weighs in favor of the firearm found in a
search incident to the outstanding arrest warrant
bei ng sufficiently di stinguishable from the
illegal stop to be purged of the "primary taint"
of the illegal stop.

This Court was inpressed by the warrant being an entirely
separate intervening cause, a judicial directive to take the
person nanmed therein into custody, and wholly irrelevant to the
original illegal stop. Respondent notes anew that this stop was
perm ssible under Diaz, the violation only occurring after the
perm ssible stop during the perm ssible personal encounter, and
the violation during that encounter was asking for ID instead of
expl ai ni ng and rel easi ng.

Respondent submts that the occurrence of independent,
verifiable probable cause during the permssible persona
encounter should count in virtual equal neasure to that of a
warrant. The deputy here needed to go on no fishing expedition

rather the aroma of illegality presented itself to him as he

cane into contact with the car occupants. Wen the deputy had
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probabl e cause via the burnt marijuana snell, it was his duty to

proceed to investigate.
As to the third Whng Sun factor, this Court in Frierson
stated, id. at 1144-1145:
We believe to be very significant the third factor

in the Brown® analysis, which is whether the
purpose and flagrancy of the official m sconduct

in making the illegal stop outweighs the
Intervening cause of the outstanding arrest
warrant so that the taint of the illegal stop is

so onerous that any evidence discovered follow ng
the stop nust be suppressed. In this case, we do
not find that the purpose and flagrancy of

m sconduct in illegally stopping respondent was
such that the taint of the illegal stop required
t hat the evidence seized i nci dent to the

outstanding arrest warrant should be suppressed.
The law enforcenent officer made a mstake in
respect to the enforcenent of the traffic Iaw,
but there was no evidence that the stop was
pretextual or in bad faith

(f oot not e added)

It nust be stated here again: under Diaz, there was nothing
flagrant or illegal in Petitioners’ traffic stop. It was only
after the permssible stop during the |ikew se permssible
encounter, that |aw enforcenent error occurred. Like Frierson,
there is no evidence here of pretext or bad faith. The deputy

sinply failed to conply with the Diaz post-stop permssible

di al ogue.

®Brown v. Illinois, 422 U S. 590, 95 S. . 2254, 45 L. Ed. 2d
416 (1975), as explained in United States v. Geen, 111 F. 3d
515 (7th Gr. 1997). G een was clearly the foundation stone of
this Court’s reasoning and decision in Frierson.
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The question here is should |aw enforcenent be put in a
worse position when during a valid Diaz stop the officer asks
for identification rather than explaining and releasing.
Respondent respectfully submts that the answer should be no: As
explained in detail prior, whatever the conversation during the
Diaz “explanation phase” the officer would have been presented
wi th i ndependent ol factory probabl e cause.

To require that this independent ol factory probable cause
must be ignored would put |aw enforcenent in a worse position
contrary to the teaching of N Xx. Requiring that independent
probabl e cause be ignored would do little or nothing to further
the prophylactic rule of Diaz. There would still be personal
contact between police and driver under Diaz to explain the
basis for the stop in any event. Thus, drivers would not be
shi el ded from additional police contact.

Lastly, Petitioners’ argunent that police should have had
exclusive contact with them solely through a closed vehicle
w ndow should be rejected. The record shows this was a night-
time stop on the shoulder of an Interstate highway, w th passing
cars and trucks speeding by. It is not reasonable to conclude
that a conversation could be intelligently held under these
circunstances through a pane of glass. Nor does such position as

advanced by Petitioners contenplate a thunderstorm heavier
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traffic (perhaps in an urban setting), noise from independent
sources, or a driver who wears a hearing aid.

A police request or directive to roll down a w ndow during
a traffic stop is de mnims and, it is submtted, sonething
that a reasonable notorist would expect during such stop. The
United States Supreme Court in both Mms and W] son described
ordering drivers and passengers out of pulled-over cars as de
mnims. There can be no principled contention that directing a
wi ndow to be rolled dowm to facilitate conversation is nore
intrusive. Thus, a police officer asking a stopped notorist to
roll down a w ndow should not be held as a basis to overturn the

ruling of the First District bel ow
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CONCLUSI ON

Based on the foregoing, the State respectfully submts the

decision of the First District below, Zeigler and Ellis v.

State, 922 So. 2d 384 (Fla. 1% DCA 2006), also reported at 31
Florida Law Weekly D706 (Fla. ' DCA March 7, 2006) should be

af firned.
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