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/

I NI TI AL BRI EF OF PETI TI ONERS
PRELI M NARY STATEMENT

Petitioners Chavis Zeigler and Tristan Ellis were the
appellants in the First District Court of Appeal and the
defendants in the trial court. They will be referred to in
this brief as petitioners, or by their proper nanes.
Respondent, the State of Florida, was the appellee in the
First District Court of Appeal and the prosecution in the
trial court. The state will be referred to herein as the
state or as respondent.

This case involved two separate and conpl ete appell ate
records. Those cases were consolidated by the district court,
and one opinion was issued for both petitioners. The
appellate records in both cases are identical in all material

respects, but have different page nunbers.



In this Court, references to the record will be the
record in Chavis Zeigler=s case. That record consists of four
vol unes. The supplenmental record will be referred to as
volunme 1V; all others will be referred to by the number
assigned by the clerk of the circuit court. There is also a
vi deotape of the entire traffic stop that was taken from
Deputy Brownfiel d=s car.

References to the record on appeal will be nade by use of
t he synbol AV, (0 foll owed by the appropriate volunme and page
nunbers.

Al'l enphasis is supplied unless the contrary is

i ndi cat ed.



STATEMENT OF THE CASE

Petitioners were charged by information with trafficking
in cocai ne and m sdeneanor possession of marijuana (V1 9-10).

Petitioners noved to suppress the contraband seized from
their autonobile by Deputy Brownfield (V1 27-28). Each
petitioners adopted the other=s argunments in their notion to
suppress (V2-109).

Petitioners argued that the reason for their traffic stop
di ssipated shortly after the stop began and that their
continued detention was w thout |egal authority.

The state argued that Deputy Brownfield made contact with
the petitioners after he discovered that they in fact had a
valid, and properly posted, tenporary tag in their rear w ndow
Ato tell them the purpose of the stop, that he could not see
the tag@ (Vv2-101).

The trial judge denied the motion (V1 56-57). That court
found that the tenporary tag did not neet the requirenents of
Section 320.131(4), Florida Statutes, which requires a
tenmporary tag to be conspicuously displayed in the rear
license plate bracket or attached to the inside of the rear
wi ndow in an upright position so as to be clearly visible from

the rear of the vehicle.



Thereafter, both petitioners entered pleas of nolo
contendere to the charges in return for seven year terns of
i mprisonnent. They also reserved their right to appeal the
denial of their notion to suppress (V3-132).

Thereafter, the First District Court of Appeal affirned

t heir convictions and sentences. Zeigler v. State, 922 So. 2d

384 (Fla. 1°" DCA 2006). In so doing, the district court found
that Aa tenporary tag was properly displayed, @ but that Deputy
Brownfield was within his rights to continue petitioners:
detention and ask for identification on authority of this

Court=s decision in State v. Diaz, 850 So. 2d 435 (Fla. 2003).

Zeigler v. State, supra. The district court went on to opine

that even if Diaz did not authorize the petitioners: continued
detention, the contraband in their vehicle would have been
i nevitably discovered. |Id.

Petitioners petitioned this Court to review the decision

in Zeigler v. State, supra, as asserted that it was in direct

and express conflict with this Court=s decision in State V.
Di az, supra. Petitioners also asserted that the inevitable
di scovery ruling was in express and direct conflict with this

Court=s decisions in Fitzpatrick v. State, 900 So. 2d 495 (Fl a.

2005, and Moody v. State, 842 So. 2d 754 (Fla. 2003).




On August 7, 2006, This Court accepted jurisdiction and

directed the instant brief be filed.



STATEMENT OF THE FACTS

The petitioners were charged by information with
trafficking in cocaine and m sdeneanor possession of marijuana
(V1 9-10).

The contraband was discovered in the car petitioners were
traveling in after Deputy Brownfield stopped that vehicle
because he did not see their lawfully posted tenporary tag in
t he rear wi ndow.

Before trial, they noved to suppress the contraband (V1
27-28), and argued that they were illegally detained after
Deputy Brownfield determ ned that they had a valid tenporary
tag on their car. Thus, they argued, all evidence obtained
during the continued detention nust be suppressed as the fruit
of the poisonous tree.

At an evidentiary hearing on the notion to suppress, the
parties stipulated that depositions of Deputies Brownfield and
Jackson woul d be adm ssi ble as evidence as would the videot ape
of his stopping the petitioners (V2-91). Thereafter, Deputy
Brownfield authenticated a videotape of his stopping
petitioners:= vehicle that was taken fromhis car (V2-91).

In his deposition, Deputy Brownfield testified that he
was patrolling Interstate 75, doing drug interdiction when the

petitioners passed him Brownfield Acoul dn:t see a tag on the



vehicle, at which time [he] pulled behind the vehicle in order
totry to find a tag on it (V1-34). Because it was a dark
stretch of roadway, according to Brownfield (V1-34), he
followed the car Aa little bit trying to find a tagé (V1-34).

Brownfield activated his enmergency |ights and stopped the
vehicl e once he Agot to a rest area, or |lighted area@d (V1-35).

He testified, A T]he first time when | first seen a tag | was
passing by the vehicle, near the passenger side, walking up to
the car@ (V1 35-36).

The vi deot ape shows Deputy Brownfield walk to the
passenger side of the vehicle, knock on the window with his
flashlight and direct the occupants to produce their
identification cards. The passenger is seen rolling down his
wi ndow in response to the officer:zs directive.

He continued, AAnd as | stuck ny head through the w ndow
that=s when | detected the odor of nmarijuana; went ahead and
asked for ID and all that@ (V1-36). The videotape, however,
shows Brownfield i nmedi ately demandi ng identification and the
passenger wi ndow being | owered in conpliance with his demand.

The petitioners were renoved fromtheir vehicle and held
at gunpoint (V1-41) while deputies searched the vehicle. The
search was conducted after M. Ellis purportedly gave consent

(V1-40). Neither party argued that the search was consensual .



The search of the vehicle reveal ed approximately 50 grans
of crack cocaine and a m sdeneanor amount of marijuana (V1 42-
43) .

The state conceded that, AThe first tine you see the tag
is once [Brownfield] pulls over, he pulls in behind himand
his lights hit squarely on the back of that w ndow, then you
can see the tagd (V2 100-101). Although the tag is admttedly
in plain view when Deputy Brownfield stopped behind the
petitioners:z car, Brownfield Adoesnst notice the tag until [he]
gets out and [is] walking up to make contact with the driver
and occupant@ (V2 101-102). Even though the reason for the
stop had ceased to exist, the state argued that Brownfield had
At o make sonme contact with themto |let them know | didnt see
your tag, neke sure it is on there correctly and that type of
thing and | et them go@ (V2-102). Once he tapped on the w ndow
with his flashlight and demanded that the occupants identify
t hemsel ves, Brownfield snelled burned marijuana which
justified their continued detention, according to the
prosecut or.

Appel | ant argued that Brownfield nmade no genui ne attenpt
to locate the tenporary tag on petitioners: vehicle and pointed

out that once he shined his spotlight on the rear of the



vehicle, the tenporary tag was clearly visible and in the
pl ace designated by statute for it to be (V1-105).
Petitioner continued:

Al Brownfi el d] doesn:t begin the stop by
telling them why he stopped them he begins
by asking them for identification and
license and registration and things |ike

t hat .

He spends about 90 seconds at the w ndow
before he ever explains to them why he has
st opped the vehicle as he is required.
That=s approximately two m nutes after he
stops the vehicle that he explains to them
t he purpose for the stop. It is during
that time, that illegal period of
detention, that O ficer Brownfield
testified at deposition that he observed

t he odor or cannabis fromthe vehicle..
the only reason he was put in the position
to observe the odor of cannabis in the
vehi cl e was because that illegal period of
detention prior to himinformng themfor
the reason for the stop

(V2 106-107).

Petitioners al so pointed out that the videotape proved
t he roadway i mmedi ately before the area in which the stop was
made was well illum nated@ (V2-107). Petitioners concluded:

Al Ol nce the officer determ nes that there
is atag, the only reason he can neke
contact with the vehicle is to explain the
reason for the stop. There [are] two
mnutes in there where Deputy Brownfield is
maki ng contact with the vehicle and doing
exactly the things in Diaz that the Court
found unaccept abl e, asking for
identification, asking for people:s nanes
and things of that nature. Those are the

9



exact facts in D az and that=s the two
m nutes that were tal king about.(

(V2-108).

Def ense counsel adopted each other:=s argunments for the
pur pose of the notion to suppress (V2-109).

The state conceded that the tag was visible once Deputy
Brownfield Ais pulled over and puts the spotlight on there,(
referring to petitioners:= rear wi ndow, but added t hat
Brownfi el d Adi dn:t even notice it until he was wal ki ng by the
vehicle (V2-111).

The trial court denied the petitioners: notion to suppress
(V1 56-57), and held that the tag was not Aconspi cuously
di splayed... as to be clearly visible fromthe rear of the
vehicle,(§ so that Deputy Brownfield had probable cause to stop
the car. The trial judge went on to hold that it was
reasonable for Brownfield to Awal k up to the car and make an
expl anationfl as to why he stopped the car. \When the deputy
snmel | ed burned marijuana, he had probable cause to arrest the
petitioners and search their vehicle.

Thereafter, both petitioners entered no contest pleas
(V3-120, 124), and reserved their right to appeal the denial
of their notions to suppress (V3-122, 124).

The court sentenced both nen to seven years in prison.

10
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SUMVARY OF ARGUMENT

First issue: The trial court erred by denying petitioners:

motion to suppress, and the district court erred by affirm ng
t he order denying petitioners: notion to suppress.

Petitioners were stopped because Deputy Brownfield did
not see their properly displayed tenporary tag until after the
cars pulled to the side of the interstate.

After determ ning that petitioners had a valid tenporary
tag, Brownfield approached the passenger w ndow, tapped on it
with his flashlight and, AGot sone |ID on you, man?@ See,

vi deot ape of traffic stop.

In response to the officer=s demand for identification
t he passenger rolled down his w ndow to explain that he had
none. As soon as the wi ndow was | owered, Brownfield put his
head i nside the vehicle where he detected the odor of burned
cannabis. Based on that odor, the petitioners: were renoved
fromthe vehicle which was searched and the contraband at
i ssue was di scover ed.

State v. Diaz, infra, is directly on point. There, a

deputy could not read the expiration date of a tenporary tag
so he stopped the vehicle. Before he nmade personal contact
with the driver, he determ ned that the tenporary tag was

val i d. Nevert hel ess, he nade contact with the driver to check

12



his license. The driver was then arrested for felony driving
with a suspended |icense.

This Court held that once the reason for the traffic stop
di ssi pated, the deputy had no | awful authority to continue his
detention of the notorist and demand identification. This
Court held that the officer could only make contact with the
drive to explain why he stopped the car, and that Aanything
nore than an explanation of the stop was a violation of M.

Di az:s Fourth Anmendnent rights.(§ State v. Diaz, infra.

Based on the authority of State v. Diaz, infra, both of

the lower courts erred by not granting the petitioners the
relief to which they were constitutionally entitled.

Second issue: The district court erred by applying the

i nevitabl e discovery doctrine to the instant case because (1)
t here was no on-going investigation into the petitioners: drug
trafficking at the tinme the constitutional violation occurred,

Moody v. State, infra, and (2) because the concl usion that

Deputy Brownfield would have inevitably snelled burned
cannabis required one to assune petitioners would have | owered
their car wi ndow absent being required to do so. Jeffries

v.State, infra.

In Moody v. State, infra, this Court ruled that for the

i nevitabl e discovery doctrine to apply Athe State nmust show

13



that at the time of the constitutional violation an
i nvestigation was al ready under way.: There was no such
i nvestigation under way in the instant case.

In Jeffries v. State, infra, this Court held that Anere

assunptionsf are not enough to neet the reasonable probability
standard for application of the inevitable discovery doctrine
toillegally seized evidence.

Here, Deputy Brownfield positioned hinself at the
passenger w ndow and demanded identification. The petitioners
obvi ously heard Brownfi el dz=s demand because they responded to
it by winding dowmn their car window and telling himthey had
none. Brownfield then Astuck [his] head through the w ndow
[and] that=s when [he] snelled the odor of marijuanal (V1-36).

Had Brownfield sinply explained why he erroneously stopped
the petitioners:= vehicle, there is no reason to believe the car
wi ndow woul d have been | owered and he woul d have been able to
stick his head inside the car and snell the cannabis. Thus,
to conclude Brownfield would have inevitably discovered the
odor or marijuana, one nust assume petitioners would have
| owered their car w ndow for no apparent reason. Such an

assunption violates this Court:=s holding in Jeffries v. State,

infra.

14



Accordingly, the inevitable discovery doctrine was

i napplicable to the instant case.
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ARGUMENT
FI RST | SSUE PRESENTED

THE DI STRI CT COURT ERRED BY AFFI RM NG THE
TRI AL COURT-S ORDER DENYI NG PETI Tl ONERS:
MOTI ON TO SUPPRESS WHEN THI S COURT:S

DECI SION I N STATE V. DI AZ, 850 SO. 2D 435
(FLA. 2003) REQUI RED REVERSAL OF THE TRI AL
COURT:=S ORDER.

St andard of Revi ew

In Riggs v. State, 918 So. 2d 274 (Fla. 2005), this Court

wrot e, AVWhen reviewi ng rulings on notions to suppress, we
>accord a presunption of correctness... to the trial courts=s
determ nation of historical facts, but [we] independently
review m xed questions of |law and fact that ultimtely
determ ne constitutional issues.:(

The Merits

This case raises the question of whether it is legally
perm ssible to continue to detain a nmotorist to check his
identificationwhen the reason for a traffic stop has ceased to
exi st.

The trial judge found that petitioners: car tag was not
di spl ayed in accordance with Section 320.131(4), Florida
St at ut es because Athe tenporary tag on the vehicle was not
>conspi cuously displayed... as to be clearly visible fromthe

rear of the vehicle: (V1-56).

16



The District Court of Appeal, presumably after view ng
the videotape of the stop filmed from Deputy Brownfiel d:s car,
concl uded Athat a tenporary tag was properly displayed.

Zeigler v. State, 922 So. 2d 384 (Fla. 1% DCA 2006).

Petitioners contend that the district court:=s factual
determ nation is correct and is supported by the videotape of
the stop as well as Deputy Brownfield:s testinony that he saw
the tag when he wal ked up behind the car (V1 35-36).

Section 320.131(4), Florida Statutes, provides in
pertinent part:

(4) Tenporary tags shall be conspicuously
di splayed in the rear license plate bracket
or attached to the inside of the rear

wi ndow in an upright position so as to be
clearly visible fromthe rear of the
vehi cl e.

In this case, petitioners: state issued tenporary tag was
clearly visible as it was attached to the inside of the rear
wi ndow in an upright position for all the world to see. The
tenmporary tag is visible throughout the videotape including
before the vehicles actually came to a stop on the side of the
interstate.

Nevert hel ess, Deputy Brownfield testified that he could
not see the state issued tenporary tag until he pulled
petitioners: car over and approached it on foot (V1 35-36).

Thus, by the tinme Brownfield actually nmade contact with the

17



petitioners, he was aware that they had a valid tenporary tag
on their car, and had no valid reason to continue to detain

them State v. Diaz, supra.

Despite having determ ned that petitioners had a properly
di spl ayed, valid tenporary tag, Brownfield knocked on the
vehi cl ezs cl osed wi ndow, and demanded that both petitioners
provide himw th identification. See videotape of traffic
st op.

When t he passenger opened the car wi ndow to hand out his
identification, Brownfield put his head inside the car and
detected the snell of burned marijuana. He then ordered both
petitioners out of their car.

Petitioners contend that Brownfield:=s continued detention
of them after the reason for the traffic stop ceased to exi st
violated their right to be free from unreasonabl e gover nnent al
sei zure, and that the subsequent search of their car was the
fruit of the original illegal detention, and thus should have
been excluded from evidence at trial. U S.C.A anmend. 4; Art.

1, s. 12, Const. of Fla; State v. Diaz, supra.

An officerz=s stop of an autonobile constitutes a seizure
within the nmeaning of the Fourth Anendnent to the united

States Constitution. See, Del aware v. Prouse, 440 U.S. 648,

99 S.Ct. 1391, 59 L.Ed.2d 660 (1979).

18



Once a police officer has satisfied the purpose for which
he has initially stopped and detained a notorist, absent a
reasonabl e, articul able suspicion of illegal activity, the
of ficer no | onger has any reasonable ground or |egal basis for

continuing the detention of the notorist. See, eqg., Florida

v. Royer, 460 U. S. 491, 103 S.Ct. 1319, 75 L.Ed.2d 229 (1983).

In State v Diaz, supra, a Hillsborough County Deputy

observed a vehicle driven by Diaz pass by with a tenporary tag
on the top of the rear window. Because he could not read the
tag, the deputy initiated a traffic stop. At the suppression
hearing, the deputy testified that as he approached the car he
could clearly read the tag including the expiration date and
found nothing inproper. He walked up to the driver:zs side of

t he car and obtained information from Diaz, the driver, which
ultimately led to the charge against Diaz of felony driving
with a suspended |icense.

This Court ultimately held that the officer had no
justification for continuing the restraint of Diaz and
obtaining information fromhimafter it was clearly determ ned
t hat no question remai ned concerning a violation of |aw, or
the validity of the car=s tenporary license plate.

This Court characterized the reason for the stop as being

Aprem sed upon the very slimmest of rationales,@ but

19



neverthel ess concluded Athe initial stop by the deputy sheriff
was |legitimate, albeit based upon a barely justifiable
purpose. @ 1d, at 437.

The Court also found Athat before the personal encounter
between M. Diaz and the deputy sheriff occurred, the initial
al | eged purpose for the stop had been satisfied and renoved. (

Id. Cting Delaware v. Prouse, supra, the Court noted that

Ast oppi ng an autonobile and detaining the driver in order to
check his driver:zs license and registration of the autonobile
are unreasonabl e under the Fourth Amendnment.@ Follow ng the
Prouse decision, the Court further held that Aunder the Fourth

Amendment, a citizen >may not be detained even nonentarily

wi t hout reasonabl e, objective grounds for doing so.:f State v.
Di az, supra.

This Court concluded that Athe continued detention of M.
Diaz after full know edge had been acquired that totally
removed any articul ated question constituted an infringenent
upon his Fourth Amendnment rights.@ This Court wrote:

AUpon approaching the vehicle and prior to
personal contact, the deputy was able to
read the tag, which was in a proper

| ocation, and clearly determned it to be
valid. Therefore, under Royer, when the
officer clearly determ ned the validity of
the tag, the purpose for the stop was
satisfied, and the continued detention of
M. Diaz was inproper. The investigative
procedures and personal exam nati on,

20



State v.

requiring the production of further

i nformati on, was beyond that which was
necessary or reasonable to satisfy the
st at ed purpose of the stop. Before the
personal encounter ever occurred the
officer had totally and conpletely
satisfied the purpose for the stop.(

Di az, supra, at 4439.

The Court reasoned:

Al't woul d be dangerous precedent to all ow
over zeal ous | aw enforcenent officers to

pl ace in peril the principles of a free
soci ety by disregarding the protections
afforded by the Fourth Anmendnent. To
sanction further detention after an officer
has clearly and unarguably satisfied the
stated purpose for an initial stop would be
to permt standardl ess, unreasonabl e
detentions and investigations. Further,
detenti ons such as that which occurred here
are not sufficiently productive for |aw
enforcenent purposes, any nore so than the
random st ops decl ared unconstitutional in
Prouse. Allow ng such investigations would
result in boundless interrogations by |aw
enforcenment officers, unrecogni zed by the
Court before, and also an erosion of Fourth
Amendment protections.{

The Court concl uded:

AHavi ng verified the total validity of M.
Di az:s tenporary tag, the sheriff:s deputy
could awfully make personal contact with
M. Diaz only to explain to himthe reason
for the initial stop. Because the
sheriff:=s deputy had no justification for
further detention, anything nore than an
expl anation of the stop was a vi ol ati on of
M. Diaz:s Fourth Anmendment rights.

1d. at 440.
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In the case at bar, petitioners:=tag is clerly visible on
the videotape as their car passed a well |ighted rest stop or
wei gh station. Nevertheless, Deputy Brownfield, who was on
drug interdiction patrol (V1-33), activated his overhead
lights and the petitioners immediately pulled to the side of
the interstate. Once both cars canme to a conplete stop
petitioners:=tag is still cleraly visible in the back w ndow of
their vehicle.®

Deputy Brownfield is then seen wal king to the passenger
side of petitioners: vehicle where he shined his flashlight
i nsi de, tapped on the wi ndow, and requested AlD and
registration.@ See videotape of traffic stop admtted in
evidence in this case. Brownfield then says to the passenger,
t hrough the cl osed w ndow, AGot sone |ID on you, man?@ The

passenger responds by w nding down his w ndow, at which pont

! There is no requirement that sonmeone be able to read a

tenmporary tag fromany particular distance. As the Diaz

opi nion points out, the state manufactures tenporary tags.
Consequently, it is not the petitioners fault if the state
sold thema tag that could not be read froma particul ar

di stance as long as the tag was Ainside the rear wi ndow in an
upright position and clearly visible fromthe rear of the
vehicle.@ S. 320.131(4), Fla. Stat. The prosecutor and deputy
did not dispute that petitioners: tag was properly displayed,
notw thstanding the trial judge:s finding that the tag was not
properly displayed. The videotape is the best evidence of
this.

22



Brownfield physically inserts his head inside the vehicle
where he snell ed burned marijuana.

Approxi mately one mnute |later, Brownfield explained to
the petitioners why he stopped their car.

The state conceded the tag was clearly visible when the
petitioners: vehicle pulled to the side of the interstate and
Brownfi el d=s headl i ght shone squarely on it (V2 100-101).
Brownfield admtted that he observed a valid tenporary tag
posted on the rear wi ndow of the petitioners:z car before he
made contact with the petitioners (V1-35-36).

Under these circunstances, the purpose for the stop was
satisfied and the continued detention of the petitioners was

i nproper. State v. Diaz, supra. That is, Brownfield no

| onger had reasonabl e grounds or any other basis, |egal or
otherwise, to further detain the petitioners. 1d.
Brownfi el d=s continued detention of the petitioners to

check their licenses and registration was as i nproper under

the Fourth Amendnment as it was in Delaware v. Prouse, supra.

The passenger in the vehicle could clearly hear
Brownfi el d=s voice through the closed window. He responded to
Brownfi el d:s demand for |icense and registration by w ndi ng
down the wi ndow and expl ai ning that he had none. Only after

t he passenger rolled down the w ndow and Brownfield put his

23



head i nside the vehicle did the aronma of burned cannabis
becone evident (V1-36).

Under the dictates of State v. Diaz, supra, the only

| awful contact Brownfield could make with the occupants of the
car was to give an explanation why he stopped their vehicle.
But here, during Brownfield:s initial contact, he denmanded
identification and vehicle registration. Certainly neither
occupant of the vehicle would feel he was free to go under
such circunstances. It was only after petitioners responded
to the demand for identification papers that the car w ndow
was | owered and the officer inserted his head inside the
vehi cl e where he snelled cannabis. There is no reason to
beli eve that petitioners would have |owered their car w ndow
wi t hout being ordered to produce identification. They
obvi ously heard Brownfield:s command as they responded to it.
There was no evidence Brownfield snmelled burned cannabis until
after the wi ndow was | owered and he stuck his head inside the
car. Had he not directed the petitioners to produce
identification, they would not have | owered the w ndow and
Brownfield would not have snelled cannabis.

The detection of that contraband was the fruit of the
illegal detention that occurred once Brownfield discovered

that the reason for the stop was satisfied and he neverthel ess
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requested identification, rather than sinply explaining the

reason for the stop. Wng Sun v. United States, 371 U S. 471

83 S.Ct. 407, 9 L.Ed.2d 441 (1963).
Both | ower courts erred by denying relief to the

petitioners in this case. U S. C A anend. 4; State v. Diaz,

supr a.
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SECOND | SSUE PRESENTED
THE DI STRI CT COURT ERRED BY HOLDI NG THAT
THE CONTRABAND | N THE PETI TI ONERS: VEHI CLE
WOULD HAVE BEEN | NEVI TABLY DI SCOVERED

St andard of Revi ew

Whet her the Ainevitable discovery(@ doctrine was applicable
in the instant case is a question of law that is subject to

t he de novo standard of review. See eg., State v. Gandy, 766

So. 2d 1234 (Fla. 1° DCA 2000).

After holding that Deputy Brownfiel dss conduct in
detaining the petitioners passed constitutional nuster, the
First District Court, in the alternative, went on to rule that
Brownfield woul d have i nevitably discovered the contraband
whet her he was demandi ng identification or explaining why he

erroneously stopped petitioners: car. Zeigler v. State, 922

So. 2d 384 (Fla. 1° DCA 2006).
Petitioners contend that the inevitable discovery

doctrine was inapplicable to this case, Mody v. State, 842

So. 2d 754 (Fla. 2003). Furthernore, to conclude that the

i nevitabl e discovery doctrine would have resulted in the

di scovery of the contraband at issue, one nust assune that the
petitioners would have | owered their car window to listen to

Deputy Brownfi el d:s explanation for the stop. Mere assunptions
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are not enough to neet the reasonable probability standard for
application of the inevitable discovery doctrine to illegally

sei zed evidence. Jeffries v. State, 797 So. 2d 573 (Fla.

2001).

The burden is on the prosecution to establish by a
preponderance of the evidence that the drugs in petitioners:
car would have been inevitably discovered. |Id.

In Moody v. State, 842 So. 2d 754 (Fla. 2003), police

st opped Moody because he did not have a valid driver=s |icense.
A routine inventory search revealed a firearm Moody was
issued a citation for driving with a suspended |icense and
released. A day later, it was determ ned that the gun found
i n Moody:s car had been taken during a nurder

Moody was arrested and charged with possession of a
firearm by a convicted felon. Police searched his house and
sei zed evidence that was ultimately used at Mody:s nurder
trial. Modody noved unsuccessfully to suppress that evidence.
He was found guilty of first degree nurder and sentenced to
deat h.

On appeal, this Court determned that the trial judge
erred by not granting Mdody:s notion to suppress. The Court
wr ot e:

AAl t hough the stop was illegal, the fruit
of the poisonous tree doctrine does not
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automatically render any and all evidence
i nadm ssible. A court may admt such
evidence if the State can show that (1) an
i ndependent source existed for the

di scovery of the evidence (cites omtted);
or (2) the evidence would have inevitably
been di scovered in the course of a
legitimate investigation.

* * *

Aln maki ng the case for inevitable
di scovery, the State nust showthat at the
time of the constitutional violation an
i nvestigation was al ready under way.:
(Cites omtted.) Inevitable discovery
i nvol ves no specul ative elenments. |In other
words, the State cannot argue that sone
possi bl e further investigation would have
reveal ed the evidence. See, State v.
Duggi ns, 691 So. 2d 566, 568 (Fla. 2d DCA
1997); Bowen v. State, 685 So. 2d 942 (Fl a.
5'" DCA 1996) (hol di ng that specul ati on may
not play a part in the inevitable discovery
rule and that the focus must be on
denonstrated fact capable of verification).
In other words, the case nust be in such a
posture that the facts already in the
possessi on of the police would have led to
this evidence notwi thstanding the police
m sconduct. In this case, however, the
police had not initiated any investigation
of Moody for the Mtchell murder prior to
the traffic stop, and the police had no
reason to suspect Mody had any invol venent
in the nurder. @

Id. at 759.

In the case at bar, there is noting in the record to show
that at the tinme of the constitutional violation, an
i nvestigation was al ready under way into petitioners:

trafficking in drugs. Thus, the state failed to prove that
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the facts already in the possession of the police would have
led to this evidence being discovered.

In addition, the state cannot rely upon specul ation that
petitioners would have | owered their car wi ndow even if Deputy
Brownfield had not demanded identification. After all,
Brownfield candidly admtted that he did not snell burned
cannabis until after Al stuck ny head through the w ndow t hat:s
when | detected the odor of marijuanal (V1-36). There is no
reason to believe petitioners, who had apparently recently
snoked marijuana in the car, would wind down the w ndow unl ess
t he deputy required themto do so. There was no need to do
that since they could obviously hear the deputy with the
w ndow up - they responded to his conmmand for identification

Accordingly, the First District Court erred when it held
that the contraband in petitioners= car woul d have inevitably
been di scovered. This is because (1) there was no on-going
i nvestigation of the petitioners drug trafficking at the tine
of the constitutional violation, and (2) it would require one
to specul ate that petitioners would have opened their car
w ndow absent being given an order by police that required

themto do so.
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CONCLUSI ON
Based on the foregoing argunents, reasoning, and
citations to authority, this Court nust reverse the decisions
of the First District Court and trial court, and direct that
the petitioners be discharged fromfurther liability for these
of f enses.
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