I N THE SUPREME COURT OF FLORI DA
CHAVI S ZEl GLER,

Petiti oner,

V. SC06- 589
15T DCA CASE NO. 1D05- 314
STATE OF FLORI DA

Respondent .

TRI STAN ELLI S,

Petiti oner,

V. SC06- 589
15T DCA CASE NO. 1D05- 315
STATE OF FLORI DA,

Respondent .

SECOND AMENDED JURI SDI CTI ONAL BRI EF OF PETI TI ONERS

NANCY A. DANI ELS
PUBLI C DEFENDER
SECOND JUDICIAL CIRCUI T

PH L PATTERSON
ASS| STANT PUBLI C DEFENDER
FLA. BAR NO 0444774

LEON COUNTY COURTHOUSE

301 S. MONRCE ST., SU TE 401
TALLAHASSEE, FLORI DA 32301
(850) 606- 8524

COUNSEL FOR PETI TI ONERS



TABLE OF CONTENTS

TABLE OF CONTENTS

TABLE OF CI TATI ONS

PRELI M NARY STATEMENT
STATEMENT OF CASE AND FACTS
SUMVARY OF ARGUMENT
ARGUMENT

| SSUE PRESENTED

THE DI STRICT COURT’ S DECI SION I N ZEI GLER &
CHAVI S V. STATE, SUPRA, |S I N EXPRESS AND

DI RECT CONFLICT WTH THI S COURT' S DECI SI ON | N
STATE V. DI AZ, SUPRA, REGARDI NG THE CONTI NUED
DETENTI ON OF A MOTORI ST AFTER THE REASON FOR A
TRAFFI C STOP HAS DI SSI PATED, AND | S ALSO I N
EXPRESS AND DI RECT CONFLICT WTH THI S COURT’ S
DECI SIONS I N FI TZPATRI CK V. STATE, SUPRA, AND
MOODY V. STATE, SUPRA, CONCERNI NG THE APPLI CATI ON
OF THE | NEVI TABLE DI SCOVERY DOCTRI NE.

CONCLUSI ON
CERTI FI CATE OF SERVI CE

CERTI FI CATE OF COVPLI ANCE

17

17

18



TABLE OF ClI TATI ONS

CASES

Del eware v. Prouse,
440 U. S. 648, 653, 99 S.Ct.
1391, 59 L.Ed.2d 660 (1979)

Fitzpatrick v. State,
900 So. 2d 495 (Fla. 2005)

Jeffries v. State,
797 So. 2d 573, 577-578 (Fla

Moody v. State,
842 So. 2d 754 (Fla. 2003)

Nix v. WIIlians,
467 U.S. 431, 457, 104 S. C.
2501, 81 L.Ed.2d 377 (1984)

State v. Diaz,
850 So. 2d 435 (Fla. 2003)

Zeigler and Chavis v. State,
2006 W. 538184
(Fla. 1% DCA, March 7, 2006)

RULE(S)

. 2001)

9.030(a)(2) (A (iv), FLa. R App. P.

AVENDVENTS AND CONSTI TUTI ONS

Article 5, Section 3(b)(3),

Fl ori da Constitution

Passi m

11,12

Passi m

12

Passi m

Passi m

8



N THE FLORI DA SUPREME COURT

CHAVI S ZEI GLER, ET AL.,

Petiti oner,

VS. CASE NO  SQ06-589

Lower Tri bunal Nos.

1D05- 314

STATE OF FLORI DA, 1D05- 315
Respondent .

JURI SDI CTI ONAL BRI EF OF PETI TI ONER

STATEMENT OF THE CASE AND FACTS

In the district court of appeal, the instant two cases,
Chavis Zeigler v. State, 1D05-314, and Tristan Ellis v. State,
1D05- 314, were consolidated for direct appeal as they both
i nvol ved the identical issue and evidence.

Both petitioners were charged by information with
trafficking in cocaine and m sdeneanor possession of marijuana.

Before trial, both men noved to suppress the contraband and
asserted that it was seized during their illegal detention.

The evi dence showed that Deputy Brownfield was conducti ng
drug interdiction duties on Interstate 75 late at night.
Brownfi el d observed the petitioners drive by and did not see the
tenporary tag posted in the rear wi ndow of their car.

Consequently, he activated his overhead |ights and stopped the
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petitioners. As Brownfield approached the petitioners’ car on
foot, he noticed a properly displayed tenporary tag in the back
W ndow.

Nevert hel ess, Brownfield went to the passenger side of the
vehi cl e, knocked on the window with his flashlight and directed
the occupants to provide identification. Wen the passenger
si de wi ndow was rolled down so the deputy could exam ne their
identification papers, the deputy put his head inside the
vehi cl e and detected an odor of burned marijuana. The
petitioners were renoved fromthe vehicle and it was searched.
Cocai ne and marijuana were found inside.

The trial court found no Fourth Amendment violation with
the petitioners’ detention or the subsequent seizure of the
contraband fromtheir vehicle.

Thereafter, both petitioners entered nol o contendere pleas
and reserved their right to appeal the denial of their notion to
suppr ess.

On direct appeal, both petitioners asserted that the
cont raband shoul d have been suppressed on the authority of this

Court’s decision in State v. Diaz, 850 So. 2d 435 (Fla. 2003).

In that case, a deputy stopped a car because he could not read
the tenporary tag posted on the rear wi ndow. As he approached

the car he was able to read the tag and determ ned that it was



valid. Neverthel ess, he approached the driver and asked for his
driver’s license. That led to the discovery that D az did not
have a valid driver’s |icense.

This Court ultimately ruled that once the reason for the
stop had dissipated, “the sheriff’s deputy could [awfully make
personal contact with M. Diaz only to explain to himthe reason
for the initial stop. Because the sheriff’s deputy had no

justification for further detention, anything nore than an

expl anation of the stop was a violation of M. Diaz’s Fourth

Anendnent rights.” |d. at 440 (enphasis addes).

The First District Court ruled that State v. D az, supra

was di stinguishable fromthis case. The District Court opined:

According to the supreme court’s ruling, Oficer
Brownfield had the legal authority to nake
personal contact with Appellants and to be in a
position to snell the marijuana. An officer may
use his sense of snell froma place where he may
lawfully be to devel op probabl e cause for a
detention. See Lara v. State, 497 So. 2d 1311,
1312 (Fla. 1% DCA 1986). Once Oficer Brownfield
snel led the marijuana, he was entitled to detain
Appel lants. See, eg., State v. Betz, 815 So. 2d
627 (Fla. 2002).

Al t hough O ficer Brownfield inpermssibly asked
for Appellant’s identification, the trial court
correctly determ ned that the contraband was not
required to be suppressed. Under the inevitable
di scovery rul e, when evidence is obtained through
the result of unconstitutional police procedures,
the evidence will still be adm ssible if it would
have been di scovered through | egal nmeans. See
Jeffries v State, 797 So. 2d 573, 577-578 (Fl a.
2001).




Zeigler and Chavis v. State, 2006 W. 538184 (Fla. 1°' DCA, March

7, 2006).

SUVVARY OF ARGUMENT

This Court has discretionary jurisdiction to reviewthe

decision in Zeigler and Chavis v. State, supra because the

holding in that case is in express and direct conflict with this

Court’s decision in State v. Diaz, supra.

In Diaz, supra, this Court held that once the reason for a
traffic stop had dissipated, a police officer could nmake
personal contact with the driver only to explain the reason for
the stop, and that it was a violation of the Fourth Amendnent to
detain the driver to check his driver’s license. |In Diaz
supra, the inproper driver’s license check led to M. D az’
arrest for driving with a suspended |i cense.

Here, Deputy Brownfield realized that the petitioners had a
valid tenporary tag on their car before he made contact with
them Neverthel ess, rather than explaining the reason for the
stop, Brownfield knocked on the passenger’s side window with his
flashlight and requested identification. Wen the car w ndow
was | owered so that identification could be handed to the
of ficer, he stuck his head inside the vehicle and snelled burned

mari j uana.



The opinion at issue is also in express and direct conflict

with Mody v. State, 842 So. 2d 754 (Fla. 2003) and Fitzpatrick

v. State, 900 So. 2d 495 (Fla. 2005) concerning the inevitable
di scovery doctrine.

The district court ruled that Deputy Brownfield woul d have
i nevitably snelled burned marijuana conming fromthe petitioners’

vehi cl e because State v. Diaz, supra, authorized himto nake

personal contact with the petitioners to explain the reason for
their being stopped.

I n both Mdody, supra, and Fitzgerald, supra, this Court

hel d that in making a case for inevitable discovery, the state
nmust show that at the tine of the constitutional violation an
i nvestigation was al ready under way.

In the case at bar, there was no evi dence what soever that
either Chavis or Zeigler was already under investigation by any
| aw enf orcenment organi zati on when the constitutional violation
occurred. Thus, the district court’s application of the
i nevitabl e discovery doctrine is in express and direct conflict

with this Court’s holdings in both Fitzpatrick, and Mody.

Accordingly, this Court has jurisdiction to reviewthe

holding in Zeigler & Chavis v. State, supra. See, Art. V, S

3(b)(3), Const. of Fla., and Fla. R App. P. 9.030(a)(2)(A)(iv).



ARGUMENT

| SSUE PRESENTED

THE DI STRI CT COURT' S DECI SION | N ZEI GLER &
CHAVI S V. STATE, SUPRA, |S I N EXPRESS AND
DI RECT CONFLICT WTH THI S COURT’ S DECI SI ON
I N STATE V. DI AZ, SUPRA, REGARDI NG THE
CONTI NUED DETENTI ON OF A MOTORI ST AFTER THE
REASON FOR A TRAFFI C STOP HAS DI SSI PATED,
AND | S ALSO I N EXPRESS AND DI RECT CONFLI CT
WTH TH S COURT’ S DECI SIONS | N FI TZPATRI CK
V. STATE, SUPRA, AND MOCDY V. STATE, SUPRA,
CONCERNI NG THE APPLI CATI ON OF THE | NEVI TABLE
DI SCOVERY DCCTRI NE

|1l egal Detention

In State v. Diaz, supra, this Court held that when the

reason for an auto stop had di ssipated, a | aw enforcenent

of ficer could make contact with the occupants “only to explain
to himthe reason for the initial stop,” and that “anything nore
than an explanation for the stop was a violation of M. D az’
Fourth Amendnent rights.” The Court explained that “as soon as
the officer determned the validity of M. Diaz’ tenporary tag,
he no | onger had reasonabl e grounds or any other basis, |egal or
otherwi se, to further detain M. Diaz.” The Court went on,
“further detaining M. Diaz equated to nothing | ess than an

i ndi scrimnate, basel ess detention, not unlike that held to be

i nappropriate and unconstitutional by the United States Suprene

Court in Prouse.”! The Court concluded that, “The investigative

! Del eware v. Prouse, 440 U. S. 648, 653, 99 S.C. 1391, 59
L. Ed. 2d 660 (1979).




procedures and personal exam nation, requiring the production of
further information, was beyond that which was necessary or
reasonabl e to satisfy the stated purpose of the stop.” 1d.

In Zeigler and Chavis v. State, supra, the First District

Court of Appeal unconstitutionally expanded this Court’s hol ding
in Diaz by allow ng Deputy Brownfield to require that
identification be shown before an explanation for the stop is
given. Had Brownfield not required the petitioners to roll down
their car wi ndow and provide identification, no marijuana snoke
woul d have been detected, and the petitioners would have been on
their way. That is, Brownfield testified at deposition, “And as
| stuck nmy head through the wi ndow that’s when | detected the
odor of marijuana....” Deposition of Deputy Brownfield, page
36. Moreover, the videotape of the stop shows Brownfield
tappi ng on the passenger side wi ndow and denmandi ng
identification. The windowis rolled dow and identification is
passed to the deputy as he sticks his head inside the car.

On authority of State v. Diaz, supra, Brownfield was

limted to explaining the reason for the stop. He was then
required to allow the petitioners to go on their way.

The decision by the First District Court in this case is in
express and direct conflict wwth this Court’s decision in D az

supra, in that it permts an officer to detain a notorist and



check their identification w thout any suspicion of illega
activity. Diaz, supra, expressly forbid such an investigative
pr ocedur e.

| nevi tabl e Di scovery Doctrine

The decision of the First District Court also expressly and

directly conflicts with this Court’s decisions in Fitzpatrick v.

State, 900 So. 2d 495 (Fla. 2005), and Mbody v. State, 842 So.

2d 754 (Fla. 2003), regarding application of the inevitable
di scovery doctrine.

In Zeigler and Chavis v. State, supra, the district court

hel d that “Under the inevitable discovery rule, when evidence is
obt ai ned through the result of unconstitutional police
procedures, the evidence will still be adm ssible if it would

have been di scovered through | egal neans. See Jeffries v.

State, 797 So. 2d 573, 577-578 (Fla. 2001).” The district court
went on: “Here, the trial court determ ned that Oficer
Brownfield snell ed marijuana when he went to appellant’s stopped
vehicle.? Had Oficer Brownfield i mediately explained the
reason for the stop when he nmade personal contact with

Appel l ants, rather than first asking Appellants for their

2 It should not be overlooked that earlier in the opinion,
the district court wote, “Appellant Zeigler rolled down his
wi ndow [to produce the demanded identification], and al nost
i medi ately Oficer Brownfield snelled burnt maraj uana emanati ng
fromthe vehicle.” Zeigler and Ellis v. State, supra.

8



identification, he would have still snelled marijuana and thus
devel oped probabl e cause to detain Appellants.”?

O course, that conclusion necessarily includes the
assunption that the petitioners would have rolled down their

w ndow wi t hout being asked for identification, which,

ironically, Jefferies v. State, supra, expressly forbids (“Mere

assunptions are not enough to neet the reasonable probability
standard set forth in Brookins.”)

Moreover, in Mody v. State, supra, this Court held that

“I'n maki ng a case for inevitable discovery, the State nust show
that at the tinme of the constitutional violation an

i nvestigation was al ready under way” citing Nix v. WIllians, 467

U S. 431, 457, 104 S.Ct. 2501, 81 L.Ed.2d 377 (1984). See also,

Fitzpatrick v. State, supra.

There is no evidence, or even a suggestion, in the instant
record that “at the tinme of the constitutional violation an
i nvestigation was al ready under way” concerning either
petitioner. Thus, to find that police would have inevitably
snel l ed the marijuana snoke or found the drugs in petitioners’
car without the constitutional violation is an assunption

wi t hout an evidentiary basis. See, Jeffries v. State, supra.

3 Petitioners concede that if Deputy Brownfield had detected
t he odor of marijuana before the w ndow was rolled down that the
subsequent sei zure of drugs woul d have been lawful. That,
however, is sinply not what the evidence showed.

9



Mor eover, such an assunption is in express and direct conflict

wth this Court’s decisions in Fitzpatrick and Mbody because in

this case, there was no investigation of either petitioner
al ready under way when the constitutional violation occurred.

CONCLUSI ON

The First District Court’s decision in Zeigler and Chavis

v. State, supra, is in direct and express conflict with this

Courts decision in State v. Diaz supra, concerning continued

detention of a notorist after the reason for a traffic stop has
di ssi pated. The district court’s decision is also in express
and direct conflict with this Court’s decisions in Mody v.

State, supra, and Fitzpatrick v. State, supra concerning

application of the inevitable discovery doctrine. Consequently,
this Court should accept jurisdiction of this case and resol ve
the conflicts in the existing case | aw
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