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/
REPLY BRI EF OF PETI TI ONERS
PRELI M NARY STATEMENT
The parties and the record will be referred to herein by

use of the sanme nanes and synbols as were used in petitioners:
initial brief, with one addition. The answer brief of the
state will be referred to by use of the synbol AAB, @ foll owed
by the appropriate page nunber.

Al'l enphasis is supplied unless the contrary is indicate.



ARGUMENT
FI RST | SSUE PRESENTED

THE DI STRI CT COURT ERRED BY AFFI RM NG THE
TRI AL COURT-S ORDER DENYI NG PETI Tl ONERS:
MOTI ON TO SUPPRESS WHEN THI S COURT:S

DECI SION I N STATE V. DI AZ, 850 SO. 2D 435
(Fla. 2003) REQUI RED REVERSAL OF THE TRI AL
COURT:=S ORDER.

Deputy Brownfield stopped petitioners: autonobil e because
he did not see their lawfully posted tenporary tag in the rear
wi ndow. Before he made contact with the petitioners he
di scovered his m stake. Nevertheless, he proceeded to the
passenger w ndow, knocked on it with his flashlight, and said,
AGot any I D on you, man?@ See, videotape of traffic stop in
evi dence.

The state has argued that this Court:=s decision in State
v. Diaz, 850 So. 2d 435 (Fla. 2003) authorized Deputy
Brownfield to make personal contact with the petitioners,

i ncl udi ng demandi ng identification, and that while doing just
that, Brownfield snelled burned marijuana which gave him
probabl e cause to seize the petitioners and search their
vehicle. The state, however, later admtted that Deputy
Brownfi el d=s conduct Aruns afoul of Diaz@ because of Awhat the
deputy said during this perm ssible encounter (asking for ID
as opposed to explaining the basis fo the stop and rel easing)d

( AB- 18) .



Petitioner respectfully asserts that the state has cherry
pi cked facts to argue this issue, and ignored the unanmbi guous
hol ding in Diaz, supra.

The Di az decision authorized Brownfield to make personal
contact with the petitioners to explain why he erroneously
stopped their vehicle. The Diaz decision expressly forbid
Brownfield fromrequesting identification and continuing the
detention of petitioners |onger than was necessary to explain
his m stake and to tell petitioners they were free to go. |Id.

Here, Brownfield is seen and heard on vi deotape tapping
on petitioners: car wi ndow and demandi ng identification. Wen
t he passenger opened the car wi ndow to explain that he had no
identification, Brownfield, by his own adm ssion, stuck his
head i nside the vehicle. Only then did the officer detect an
order of burned marijuana.

Brownfield did not detect an odor of burned marijuana
until he gave a command that required the passenger to rol
down the car wi ndow, and until after he inserted his head
inside the petitioners: car (V1-36). Brownfield had no | awf ul
authority to command petitioners to produce identification.
What:=s nore, he had no |awful authority to enter the

petitioners:= car at that point.



Thus, respondent:=s argunent that Athe deputy had every
right to be: on a public roadway, at the w ndow of the stopped
car, where he was supposed to, under Di az, make personal
contact, explain the reason for the stop, and send the car on
its way (AB-9).

The flaw in the state=s version of events is that
Brownfield did not sinply explain why he stopped the vehicle
and then send it on its way. He issued a command for
identification that an ordinary citizen would not feel free to
ignore and drive away. He had no |awful authority to detain
the petitioners and issue the conmand for identification.

State v. Diaz, supra.

Next, the state clains that Brownfield approached the
petitioners: car and Asays, in effect, > at first couldnst see
your tenporary tag, but | now can and it is good. Youre free
to go on your way.: During that explanation period he can
snmell the burnt marijuana fromthe stopped car while he is
doi ng exactly what Diaz commands@ (AB-10). That version of
events is a conplete re-wite of the facts of this case.

What happened, and what is clear to see and hear is
Deputy Brownfield wal king up to the passenger w ndow, by which
time he admtted he had seen the lawfully posted tenporary tag

(V15-36). He then knocks on the passenger:=s wi ndow with his



flashlight and says, AGot some |ID on you, man?@ See vi deotape
of traffic stop in evidence. In response to Brownfi el d:s
demand for identification, the passenger window is rolled
down, at which time Brownfield puts his head inside the
petitioners:z vehicle and, for the first time, snells burned
marij uana (V1-36).

It is significant that Brownfield never said he could
smell marijuana until the car w ndow was | owered, and he
inserted his head into the vehicle (V1-36). He did not
i ndi cate whether the odor he snelled was a faint odor of
burned marijuana or a strong one. But the evidence is clear.

Brownfield did not detect an odor of marijuana until he
directed the petitioners to show identification, the
petitioners responded by rolling down their car wi ndow, and he
put his head inside their vehicle (V1-36).

Since Brownfield did not have | awful authority to demand

identification at that point, State v. Diaz, supra, his

continued detention of the petitioners to check their
identification constituted an illegal seizure of the vehicle:s
occupants, and the subsequent seizure of contraband inside

constituted the fruit of the poisonous tree. Wng Sun v.

United States, 371 U S. 721, 89 S.Ct. 1394, 9 L.Ed.2d 441

(1963).



Respondent also clains that AOnce a valid stop is
effected, the officer or officers could order both the driver,

Pennsyl vania v. Mms, 434 U. S. 106, 98 S.Ct. 330, 554 L.Ed. 2d

331 (1977) and the passenger, Maryland v. WIlson, 519 U S.

408, 117 S.Ct. 882, 137 L.Ed.2d 41 (1997) out of the car with
no specific or articul able reason to do so, just on the basis
of officer safety@ (AB 10-11).

That is a correct statenment of law. The problemw th
relying on those two cases is that they are i medi ately
di stingui shable fromthe case at bar in that here, Brownfield
was not working a lawful traffic stop at the point he denanded

the petitioners: identification.' State v. Diaz, supra. The

reason for the stop had been satisfied already, and al
Brownfield could legally do is advise the petitioners of his
error and tell themthey were free to go. 1d. He did not do
that. He further detained the petitioners to check their

papers. See also, Popple v. State, 626 So. 2d 185 (Fla. 1993)

where this Court, citing Pennsylvania v. M nms, supra, noted

Awe do not hol d today that >wherever an officer has an occasion

! I'n Pennsylvania v. Mnmrs, supra the accused was validly

st opped and detained for driving with an expired |icense
plate. In Maryland v. WIlson, supra, the accused was stopped
and detai ned for speeding.




to speak with the driver of a vehicle, he may al so order the
driver out fo the car.:f

| f Pennsylvania v. M ms, supra and Maryland v. W/ son,

supra, were applicable here, then any officer could nake a
bogus traffic stop and demand the occupants of the car exit
their vehicle, presumably while he or she checked the
occupant s: paperwork. Fortunately, Americans are not subject
to such treatnment by their governnent officials.

Last, respondent concludes that it is Ainmaterial@ that
Brownfield asked for identification rather than telling
petitioners they were free to go because that was a
Aper m ssi bl e encounter under Diaz for identification rather
than telling the car occupants why they were stopped and that
they were free to goé (AB-11).

In State v. Diaz, supra, this Court, citing Del eware v.

Prouse, 440 U. S. 648, 99 S. Ct. 1391, 59 L.Ed.2d 660 (1970),

and Florida V. Royer, 460 U.S. 491, 103 S.Ct. 1319, 75 L.Ed. 2d

229 (1983), opined that Aonce a police officer has totally
satisfied the purpose for which he has initially stopped and
detai ned the nmotorist, the officer no | onger has any
reasonabl e grounds or |egal basis for continuing the detention
of the motorist. Here, as soon as the officer determ ned the

validity of M. Diaz:s tenporary tag, he no | onger had



reasonabl e grounds or any other basis, legal or otherwise, to

further detain M. Diaz.( State v. Diaz, supra.

The Court expl ai ned, Adetention nust be limted to
satisfying the purpose for the initial intervention.f§ The
Court concluded, APermtting an officer to further detain and
interrogate a notorist, after the office is fully satisfied
that the notorist has not conmtted a violation of the | aws of
the State of Florida, violates the precepts established in
Prouse and Royer.@ 1d.

AHavi ng verified the total validity of M. Diaz:s
tenporary tag, the sheriff:=s deputy could | awfully make

personal contact with M. Diaz only to explain to himthe

reason for the initial stop.@ Id.

Thus, under Diaz, Deputy Brownfield had two options: nmake
no contact with the petitioners and sinply drive away, or he
coul d explain the reason for the stop and tell the petitioners
they were free to leave. In this case, Brownfield did exactly
what the officer did in Diaz. He denmanded identification,
whi ch required petitioners to open the w ndow of their
vehicle, at which point Brownfield entered their vehicle
w t hout a warrant or probable cause, and snelled burned

mar i j uana.



Brownfield=s conduct in this case was exactly the sane as

the officer in State v. Diaz, supra. For exactly the sane

reasons as were stated in Diaz, this Court should find that
the petitioners: right to be free from unreasonabl e
governnent al sei zures and searches was viol ated, and remand
this cause to the First District Court of Appeal with
directions to quash the decision of the trial judge and to

grant the petitioners: notion to suppress.



SECOND | SSUE PRESENTED
THE DI STRI CT COURT ERRED BY HOLDI NG THAT
THE CONTRABAND | N THE PETI TI ONERS- VEHI CLE
WOULD HAVE BEEN | NEVI TABLY DI SCOVERED

Respondent has mi srepresented petitioners: argunent on
this issue, assuned facts not in evidence, and has m sapplied
the inevitable discovery doctrine.

Petitioners assert that the inevitable discovery doctrine
does not apply to the case at bar because at the tine of the
constitutional violation there was no on-going crim nal
investigation into petitioners drug trafficking. Mody v.
State, 842 So. 2d 754 (Fla. 2003).

Respondent clains that petitioners:z argunment is
AEssential ly, because the deputy, upon wal king up to the car,
was satisfied there was no issue as to the tenporary tag,
there was no crimnal investigation afoot@ (AB-14). That was
not what petitioner:zs asserted in their initial brief, and that
i's not what petitioners assert now.

The Moody case involved a traffic stop that resulted in
the police finding a gun that, a day later, they determ ned
was involved in a nmurder. Based on this discovery a search

warrant was issued for Mody:s car and hone. Evi dence |i nking

Moody to the nmurder was found when the search warrant was

10



executed. Moody noved to exclude that evidence fromtrial,
but the trial judge denied the notion.

The case eventually was heard by this Court where it was
held that the original traffic stop of Moody was illegal. The
Court then went on to discuss the inevitable discovery
doctrine at length. This Court found the inevitable discovery
doctrine was not applicable and expl ai ned what was required
before it woul d be:

Aln other words, the case nust be in such a
posture that the facts already in the
possessi on of the police would have led to
this evidence notw thstandi ng the police

m sconduct. In this case, however, the
police had not initiated any investigation
of Moody for the Mtchell nmurder prior to
the traffic stop, and the police had no
reason to suspect Mody had any invol venent
in the nurder.(

1d., at 759.

In the case at bar, the police had not initiated any
i nvestigation of the petitioners for drug trafficking prior to
the traffic stop, and the police had no reason to suspect the
petitioners were involved in drug trafficking. Thus, as in
Moody, the inevitable discovery doctrine was not applicable.
That is, there is no reason to believe the police would have
i nevitably found what they were not |ooking for and did not,

at that point, know exi sted.

11



Next, respondent clains that Aa narcotics investigation
was triggered as soon as the deputy snelled the burnt
marijuana comng fromthe car@ (AB-16), and Aeven if Diaz had
been followed? to the letter during this personal encounter,
the ol factory probable cause woul d have presented itsel f@ (AB-
17) .

The fallacy of the state:s position is that Deputy
Brownfield did not snmell burnt marijuana when he wal ked up to
petitioners:z vehicle; he did not snmell burnt marijuana when he
demanded the petitioners provide their identification, and; he
did not snell burnt marijuana when the passenger rolled down
the wi ndow in response to Brownfiel d:s demand for
identification. Brownfield freely admtted that he did not
smell burnt marijuana until after he Astuck [his] head through
t he wi ndow t hat=s when [he] detected the odor of marijuanal
(V1- 36).

Thus, the state=s argunent that Brownfield would have
snmel |l ed burnt marijuana had he conplied with the dictates of
Diaz, is refuted by Brownfield:s own testinony.

Last, the state nakes a series of argunents to try to

persuade this Court that the exclusionary rule does not apply

2 Again, the state tacitly admits that Deputy

Brownfi el d=s conduct violated this Court:zs holding in Diaz.

12



because AA police request or directive to roll down a w ndow
during a traffic stop is de mninus and, it is submtted,
sonet hing that a reasonable notorist would expect during such
st opld (AB-23).

Respondents di sagree. Police may not lawfully detain
soneone by ordering themto take their hands out of their

pockets, Palnmer v. State, 625 So. 2d 1303 (Fla. 1% DCA 1993).

Respondents argunent that police nmay continue an ill egal
detention to nake a notorist open their vehicle for further
investigation is no different. Once police discover they have
no |lawful authority to detain a notorist, they nust |et that
nmot ori st go. They can not continue an illegal detention
sinmply because their demands seemto be de mninus to
respondent.

Deputy Brownfield had no |lawful authority to detain the
petitioners any longer than it took to realize his error.

State v. Diaz, supra. The state argues that this Court should

permt officers who make invalid traffic stops to continue
their illegal detention by Achatting up@d the notorist they
st opped and by having the notorist open their car wi ndows in
hopes of finding sonmething incrimnating. Fortunately, the

Fourth Amendnment and this Court:=s prior decisions protect

13



citizens fromsuch arbitrary and capricious detentions. State

v. Diaz, supra; Popple v. State, supra.

14



CONCLUSI ON

Based on the foregoing argunents, reasoning and citations
to authority, this Court nust reverse the decisions of the
First District Court and trial court, and direct that
petitioners be discharged fromfurther liability for these
of f enses.
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