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PRELI M NARY STATEMENT

Respondent, BRUCE BELVIN, was the defendant in the
trial court, Appellant before the Crcuit Court, and was
the Petitioner before the Fourth District Court of Appeal.
Respondent will be referred to as “Respondent” or by nane.
Petitioner, State of Florida, was the prosecuting authority
in the trial court, the Appellee before the Crcuit Court
and the Respondent before the Fourth District Court of
Appeal . Petitioner will be referred to as “Petitioner” or
“the State”.

STATEMENT OF THE CASE AND FACTS

The pertinent history and facts are set out in the
decision of the lower tribunal, which can be found at

Belvin v. State, 922 So2d 1046 (Fla. 4'™ DCA 2006), (en

banc) (App. A):

Respondent was arrested and charged with Driving Under
the Influence of Al cohol to the extent his normal faculties
were inpaired contrary to Section 316.193(1), Florida
St at ut es. Respondent was transported to a breath testing
facility. Ther e, he submtted to a breath test.
Respondent’s breath test results nmeasured 0.165, 0.144 and
0. 155. A trial by judge commenced on February 5, 2002
before the Honorable Paul D Amico. At trial, the arresting

officer testified that he nade the traffic stop and



requested the breath sanples. The breath test technician,
Rebecca Smith, admnistered the breath test and prepared
the breath test affidavit, but she did not testify at
trial. Respondent objected to the introduction of the
breath test affidavit wthout the breath test technician
being present at trial and subject to cross-examnation.
Respondent argued that the affidavit was hearsay and that
he had a statutory right to subpoena the technician for
trial, pursuant to Section 316.1934(5), Florida Statutes.
The Trial Court overruled Respondent’s objection and
admtted the affidavit into evidence. The Trial Court
found Respondent guilty of DU and sentenced him to the
penal ti es mandated by statute.

Respondent appeal ed the conviction and sentence to the
Circuit Court of the Fifteenth Judicial Crcuit. On appeal
Respondent argued that the confrontation clause under the
Feder al and Florida Constitutions and the statutory
| anguage of 836.1934(5), Florida Statutes, provided the
Respondent the right to confront and cross exam ne at trial
the breath technician who adm nistered the breath test and
prepared the breath test affidavit prior to the adm ssion
of the breath test results. The wunavailability of the
breath technician at trial violated the Respondent’s right

to confrontation.



The Circuit Court initially reversed the County Court
conviction and ruled that the breath test affidavit is
testinonial hearsay and therefore, inadm ssible because
Respondent did not have an opportunity to cross exanm ne the

breath test technician. Belvin v. State, 11 Fla.L.Wekly

Supp. 792 (Fla. 15'"™ cr. . July 2004). On rehearing,
however, the Court affirnmed Respondent’s conviction hol ding
that the breath test affidavit is not testinonial in
nature, and therefore the confrontation clause does not

apply. Belvin v. State, (Fla. 15" Judicial Grcuit

Appel | ate  Deci si on, Case Nunber 02-11AC Cct ober 4,
2004) (unpubl i shed opi ni on) (App. B).

Respondent sought certiorari review in the Fourth
District Court of Appeal of the decision of the Crcuit
Court rendered in its Appellate capacity, affirmng the
conviction and sentence. On June 8, 2005 the Fourth
District Court of Appeals issued an opinion granting the
Wit of Certiorari and quashing the Crcuit Court decision.

Belvin v. State, 30 Fla.L.Wekly D1421(Fla. 4'" DCA June 8,

2005). On rehearing, the June 8, 2005 opinion was w thdrawn
and substituted with the Fourth District’s En Banc opinion
dated March 8, 2006. The Fourth District affirmed its
prior holding, and certified a question of great public

inmportance to this Court in Belvin v. State, 922 So2d 1046




(Fla. 4'" DCA 2006). (App. A . The Petitioner then filed a
Notice to Invoke Discretionary Jurisdiction wth this
Court. On April 28, 2006 this Court accepted jurisdiction.

SUWARY OF THE ARGUMENT

Poi nt One

The breath test affidavit s generated by |aw
enforcenent for use at a later crimnal trial and when
admtted into evidence establishes an essential elenent of
Driving Under the Influence. The breath test affidavit
falls into the “core class of testinonial statenments”
referred to in Crawford. Were testinonial hearsay is at
i ssue, the Confrontation Clause bars admission of
testinonial statenents of a witness who did not appear at
trial wunless he was wunavailable to testify and the
defendant had a prior opportunity for cross exam nation.
Adm ssion of the breath test affidavit w thout establishing
the bright line test of unavailability and prior
opportunity for cross examnation violated Respondent’s
constitutional right to confront the w tness.
PO NT 11

“Clearly established law can be derived from recent

controlling case |aw At the tinme the Fourth District

Court of Appeals decided Belvin v. State, 922 So2d 1046

(Fla. 4'" DCA 2006), Crawford was controlling case law. The



Fourth District Court of Appeals was bound by Crawford and
properly held that adm ssion of the breath test affidavit
at trial violated Respondent’s constitutional right to
confrontati on.

ARGUNVENT

PO NT ONE

DOES ADM SSI ON OF THOSE PORTI ONS OF THE BREATH
TEST AFFIDAVIT PERTAINING TO THE BREATH TEST
OPERATOR' S PROCEDURES AND OBSERVATIONS | N
ADM NI STERING THE BREATH TEST  CONSTI TUTE
TESTI MONI AL EVIDENCE AND VI OLATE THE SI XTH
AVENDVENT' S CONFRONTATI ON CLAUSE N LIGHT OF
THE UNITED STATES SUPREME COURT'S HOLDING I N
CRAWEORD V. WASHI NGTON, 541 U.S. 36 [124 S.Ct.
1354, 158, L.Ed.2d 177] (2004)?

The Trial Court accepted the breath test affidavit
into evidence over Respondent’s objection that the breath
technician and author of the breath test affidavit was not

present at trial and subject to cross exam nation, pursuant

to the public records exception to hearsay. Sections
316.1934(5); 90.803(8), Florida Statutes. The Sixth
Amendnent of the United States Constitution provides: “In
all crimnal prosecutions, the accused shall enjoy the

right.to be confronted with the wtnesses against him.
This right to confrontation is applicable to the states

t hrough the Fourteenth Amendment, see |daho v. Wight, 497

U S 805 110 S.C. 3139, 111 L.Ed. 2d 638 (1990), and is

10



repeated in Article I, Section 16 of the Florida

Constitution, which states: “In all crimnal prosecutions
the accused.shall have the right.to confront at trial
adverse w tnesses...”. This right, the Fourth District

Court held was violated in the instant matter. U S. Const.
Anmend. VI ; Florida Constitution Article | Section 16
(enmphasis added). A District Court’s decision declaring a
State Statute unconstitutional 1is subject to a denovo

standard of review State v. Hosty, So2d__ (Fla.

2006), 31 Fla.L.Wekly S369 (Fla. 2006); Fla. Departnent of

Children and Famlies v. F.L. 880 So2d 602 (Fla. 2004).

In Crawford v. Wishington, 541 U S. 36 (2004), the

Supreme Court overruled the reliability test previously

established in GChio v. Roberts, 448 U S. 56 (1980), for

determning the adm ssibility of testinonial hearsay. The
Crawford Court examned the roots of the Confrontation
Clause, a “bedrock procedural guarantee that applies to
both federal and state prosecutions”, and the evils it
sought to prevent. Crawford, 541 U S. 36 at 42. The
Suprene Court also applied a textual analysis, explaining
that the clause itself references “w tnesses” against the
accused and a “wtness” is soneone who “bears testinony...
“testinony”, in turn, is typically a solem declaration or

affirmati on made for the purpose of establishing or proving

11



sone fact”. |d at 51, (quoting 1 Noah Webster, an Anerican
Dictionary of the English Language (1828)). Using this
definition, the Court distinguished between casual renarks
and “formal statenents to governnent officers”. ld. The
formal statenments nmade to governnment officers enconpass
testinonial statenents and are specifically the type of
statements the franmers intended to be subject to the
Confrontation C ause. Id at 53-54. The Suprene Court in
Crawford established a bright-line rule when testinonial
hearsay is at issue by holding that the provision of the
Confrontation Clause bars *“admi ssion of testi noni al
statenents of a witness who did not appear at trial unless
he was wunavailable to testify, and the defendant had a
prior opportunity for cross exam nation.” Id at 53-54.
Therefore, to answer the certified questions presented,
this Court nust first decide whether those portions of the
breath test affidavit that pertain to the breath test
operator’s procedures and observations in adm nistering the
breath test, and presented at trial to establish an el enent
of Driving Under the Influence is testinonial wthin

Cr awf or d.

12



THE PORTI ONS OF THE BREATH TEST AFFI DAVI T PERTAI NING TO THE
BREATH TEST OPERATOR' S PROCEDURES AND OBSERVATIONS I N
ADM NI STERI NG THE BREATH TEST ARE TESTI MONI AL EVI DENCE

Breath testing operators are required to follow
certain procedures to ensure the reliability of the breath
test results, including maintaining a breath test |[og,
observing the defendant for a fixed period of tinme and
analyzing the requisite nunmber of sanples wthin a
specified time frame. The affidavit has several conponents
and includes information pertaining to the procedures
followed and the observations made during the breath
testing process as well as docunentation regarding the
mai nt enance and inspection of the breath test instrunent.
The affidavit is generated by |aw enforcenent for use at a
later crimnal trial and when admitted into evidence
establishes a critical element of Driving Under the

| nfl uence. (See Belvin v. State, 922 So2d 1046 at 1050-

1051(Fl a. 4'" DCA 2006).

The Crawford Court provided a generic definition of
testinmonial in the textual analysis of the Confrontation
Cl ause, explaining that +the clause itself references
“W tnesses” against the accused and a “witness” is someone
who “bears testinony...”testinony”, in turn, is typically “a
solem declaration or affirmation nmade for the purpose of

establishing or proving sone fact.” Crawford 541 U S. 36,

13



51 (2004). Declining to spell out a conprehensive
definition of testinonial the Court stated, “whatever else
the term covers, it applies at a mnimumto prior testinony
at a prelimnary hearing, before a grand jury, or at a
former trial; and to police interrogations”. 1d at 67. In
di scussing interrogations by police officers, the Court
stated in a footnote, we use the term “interrogation” in
its colloquial, rather than any technical |egal sense. Cf.

Rhode Island v. Innis, 446 U.S. 291, 300-301, 100 S Ct.

1682, 64 L.Ed.2d 297 (1980). Just as various definitions
of “testinonial” exist, one can imagine various definitions
of “interrogation” and we need not select anong them in
this case. The Court further comented that Sylvia
Crawford s recorded statenent, knowi ngly given in response
to structured police questioning, qualifies under any
concei vabl e definition. Crawford, 541 U S. 36, 53 (2004).
As recent as June 2006 the United States Suprene Court in

Davis V. Washi ngt on, considered police interrogations

during a 911 call and in Hamon v. |Indiana, considered

police interrogations when responding to a donestic
di sturbance call. 547 Uu.Ss. , 126 S. O, 2266, 165
L. Ed2d244(2006) . Wthout <classifying all conceivable

statements as either testinmonial or non-testinonial the

Court held that statenents are non-testinpnial when made in

14



the course of police interrogations under circunstances
objectively indicating that the primary purpose of
interrogation is to enable police assistance to neet an
ongoi ng enmergency. |Id. The Court held that statenents are
testinmonial when the circunstances objectively indicated
that there is no such ongoing energency, and the primry
purpose of the interrogation is to establish or prove past
events potentially relevant to later crimnal prosecution
ld. As applied to the breath test affidavit in the instant
case, the fact that the breath test affidavit prepared post
arrest in a non-energency setting, for the primary purpose
of establishing or proving a defendant’s bl ood alcohol
content for future presentation in a crimnal tria
gqualifies the breath test affidavit as testinonial hearsay.
The Confrontation Clause is concerned with testinonial
hearsay and the definition of testinonial set forth in
Crawford includes interrogations by |aw enforcenent
officers as statenents falling squarely within that class.
The Dbreath test affidavit is a series of structured
questions devel oped by |aw enforcenent and answered by the
breath technician who admnisters the breath test and
records specific observations nade at the tine of testing

t he accused. This affidavit is nmade for the purpose of

15



proving an elenent of the crime at trial. The br

af fidavit
Whi | e

provi de a

partial d

affidavit.

is testinonial hearsay by definition.

eath test

the United States Suprene Court declined to

conplete definition of testinonial hearsay, its

efinition clearly enconpasses the breath test

Various formulations of this core class

of “testinonial” statenments exit: “ex
parte i n-court t esti nony or its
functional equivalent that is, material
such as affidavits, cust odi al

exam nations, prior testinony that the
def endant was unable to cross-exam ne,
or simlar pretrial statenents that

declarants would reasonably expect to

be used prosecutorially,” brief for
Petitioner 23; “extrajudici al
statenents...cont ai ned in formal i zed
testi noni al mat eri al s, such as
af fidavits, deposi tions, pri or
testimony or confessions,” Wite V.

IIlinois, 502 U S 346, 365, 112 S. C

736, 116 L.Ed.2d 848 (1992) (THOVAS
J., joined by SCALIA, J., concurring in

part and concurring in judgnent);
“statenents t hat wer e made under
ci rcunst ances whi ch woul d | ead an

obj ective witness reasonably to believe
that the statenent would be avail able
for use at a later trial,” Brief for
Nat i onal Associ ati on of Crim na
Def ense Lawyers et al. as Amci Curiae
3.

Crawford v. Wshington, 541 U S. 364, 51-52,

1354, 1364, 158 L.Ed.2d 177, (2004) (enphasis suppl

124 S. .

ed). The

breath test affidavit is by its very nature an affidavit.

16



It is a formalized extrajudicial statenment. Additionally,
even if it were not an affidavit, it clearly contains
“pretrial statenents that the declarants would reasonably
expect to be used prosecutorially.” As such, the breath
test affidavit is clearly testinonial in nature. A finding
required by Crawford.

Recent decisions post Cawford provide illustrative
support to conclude that the breath test affidavit is

testi noni al evidence. In Shiver v. State, 900 So2d 615

(Fla. 1°" DCA 2005), the First District concluded a breath
test affidavit was testinonial hearsay because “the only
reason the affidavit was prepared was for adm ssion at

trial”. In Sobota v. State, So2d __ (Fla. 29 DCA July

28, 2006), 31 Fla.L.Wekly D2012 (Fla. 2" DCA 2006) the
Second District held that the test results from a |egal
bl ood draw admtted through a toxicologist who was not
involved with the testing was testinonial hearsay and
because the State did not establish the unavailability of
the toxicologist who perforned the test, adm ssion of the
test results violated the Confrontation C ause. The Second
District Court certified the question as one of great

public inportance. In Wllians v. State, So2d (Fl a.

2% DCA July 28, 2006), 31 Fla.L. Wekly D2013(Fla.2"" DCA

2006)the Second District with regards to WIllianms’ DU

17



conviction, on the identical issue as the instant case,
reversed the DU conviction that was the result of the
introduction of the breath affidavit by a person other than
the person actually admnistering the test and also
certified the question and an issue of great public
i nportance.

In Cawford’s dicta it is noted that certain hearsay

statements are by their nature non-testinonial-such as
busi ness records. Crawford 541 U. S. 36 at 56 (2004).
Petitioner argues that the breath test affidavit falls
W t hin t he public records exception to hear say.
(Petitioners Initial Brief p. 16). Only “firmy rooted”
hearsay exception can survive scrutiny against t he
confrontation clause contained in Article |, Section 16(a)

of the Florida Constitution. Connor v. State, 748 So2d 950

(Fla. 1999). For an exception to be “firmy rooted”, it
nmust have been in existence for centuries and be recognized
by the vast majority of jurisdiction. Connor. Any attenpt
by the Petitioner to claimthat the adm ssion of the breath
test affidavit is a “firmly rooted” hearsay exception
cannot withstand scrutiny. |If the public records exception
to hearsay is considered firmy rooted, equally firmy
rooted is the exception to the exception, the crimnal case

excl usi on. Records of |aw enforcenent agencies that have

18



| ong been excluded from the public records exception and
but for the breath test affidavit, |aw enforcenent records
are still excluded. Prior to the enactnment of the 1991
anendnent to Section 316.1934 with subsection (5), a cold
affidavit from a breath technician was not considered a
“firmMy rooted” hearsay public record exception against a
person’s confrontation rights. In 1991, when the Florida
Legislature created the breath test affidavit, it decided
that the firmy rooted crimnal case exclusion should not
apply to the affidavit. Ch. 91-255 84, 12, Laws of Fla.
Therefore, this public records hearsay exception as applied
to breath test affidavits is not deeply rooted as to permt
adm ssion of the test results through nmere affidavit of the
technician in violation of their respective confrontation
rights.

In Johnson v. State, 929 So2d 4(Fla. 2" DCA 2005),rev.

granted by State v. Johnson, 924 So2d 810 (Fla. March 6,

2006) the State sought to introduce the results of an FDLE
| ab test through the supervisor of the person who actually
perfornmed the test. The supervisor did not perform the
test however, was able to testify regarding general
procedures used by FDLE in preparing the reports.
Al though the lab report is a record kept in the regular

course of business, by its nature, it is intended to bear

19



W tness against the accused. The Johnson case was

di sti ngui shed fromthe pre Ctawford case of Baber v. State,

775 So2d 258 (Fla. 2000) explaining under the pre Crawford
anal ysis, that hospital records of blood test taken for
medi cal purposes qualifies as a business record and does
not violate the Confrontation Cl ause because the
“hospital ...did not have an interest in the outcone of the
future crimnal case | odged agai nst the defendant. Baber at

262. Therefore, despite Crawford’'s suggestion that

busi ness records are non-testinonial, the Second D strict
held that an FDLE |ab report prepared pursuant to police
investigation and admitted to establish an elenent of a
crime is testinonial hearsay even if it is admtted as a
busi ness record. The Second District points out that the
busi ness records exception nay have been the vehicle for
admtting the report, but the vehicle does not determ ne
the nature of the out of court statenent. The nature of
the statenent is one that is intended to |odge a crimnal
accusation against a defendant-in other words, it is
testinmonial. The out of court statenent does not lose its
testinmonial nature nerely because it is contained in a
busi ness record. Johnson is currently before this Court on

the certified question of great public inportance.

20



Post Crawford this Court considered the nentally
di sable adult exception to the hearsay rule in State v.

Hosty, So2d _ (Fla. 2006). This Court held that the

mental |y disabled adult exception to the hearsay rule is
not a firmy rooted exception to the hearsay rule. ld at
5. Two separate victins statenents were considered, one
statenment made to | aw enforcenent and one statenent nmade to
a teacher. Following Crawford this Court concluded that
the victim statement to law enforcenent could not be
adm tted because that statenent was clearly testinonial.
Id at 4. The statenment the victim nmade to the teacher was
non-testinonial and admission required the declaration to
meet certain qualifications of reliability wunder the

framework provided in GChio v. Roberts, 448 U S. 56, 100

S.Ct. 2531, 65 L.Ed.2d 597(1980).

THE BREATH TEST AFFIDAVIT I N THE | NSTANT CASE IS
| NADM SSI BLE UNDER CRAWFORD

Exam ning the history of hearsay objections and the
rights of confrontation the Suprene Court in Crawford
ultimately came to the conclusion that the Franers of the
Constitution woul d not have al I owed adm ssi on of
testinonial statenments of a witness who did mt appear at

trial unless they were wunavailable to testify, and the

21



defendant had a prior opportunity for cross examnation.
“Where testinonial evidence is at issue [.] the Sixth
Amendnent demands what t he conmon |l aw  required;
unavai l ability and a pri or opportunity for Cross
exam nation.” 124 S. C. at 1374. The Suprenme Court found
there is no substitute for <cross examnation as the
cornerstone of the right of confrontation.

Di spensing with confrontation because

testinony is obviously reliable is akin

to dispensing with a jury trial because

a defendant is obviously guilty. Thi s

is not what the Sixth Amendnent

prescri bes.
Id. As such, a two prong test of current unavailability
and the opportunity for prior, adequate cross-exam nation
are a prerequisite for the admssion of testinonia
hear say.

The first prong to be considered is whether the breath
technician was unavailable for trial. Cawford 541 U. S.
36(2004) did not disturb the nmeaning of unavailability from
its prior precedent; therefore, whether a wtness is
considered wunavailable is according to the pre-Crawford
deci si on. According to Roberts, before a w tness can be
deenmed wunavailable, the State nust nmake a good faith

showi ng of attenpting to secure the witness. Although the

State is not required to performa futile act, if there is
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any “renote” chance the witness may be procured, it nust go
to reasonable lengths to procure the wtness. Chio .
Roberts, 448 U.S. 56, 100 S.C. 2531, 65 L.Ed2d 597(1980);

Johnson v. State, 929 So2d 4 (Fla. 2"9 DCA 2005). Further,

the subjective nmethod of determning unavailability does

not survive GCrawford. These are the type of “vague
standards” that Crawford criticizes as “mani pul able”. 541
UsS at 68. The Sixth Anmendnent s a “categori cal
consti tutional guar ant ee” requiring nor e stringent

standards for determning when a witness is unavailable so

that out of Court testinony may be utilized. Contreras v.

State, 910 So2d 901 (Fl a. 4" DCA 2005) review granted.

In the instant case there is no factual guidance as to
what steps if any the State took to procure the breath
technicians attendance at trial. The opinion Belvin v.
State, 922 So2d 1046 (Fl a. 4" DCA 2006) addresses only the
State’s argunent that “if the breath test affidavit is
deenmed testinonial in nature, the Petitioner (Respondent
here) could have cross-examned the technician prior to
trial..” Id at 1053. The question begs to be asked, if the
witness could be located for a deposition why then could
she not be |ocated for trial?

In Johnson v. Sate, 929 So2d 4(Fla. 2" DCA 2005) the

State’s position was that it was “an unreasonabl e expense
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and inconvenience” to fly the witness in for trial. |d at
5. The Johnson court concluded that the State did not
establish that the w tness was unavail abl e. In Contreras
v. State, 910 So2d 901 (Fla. 4'" DCA 2005) in a child victim
sexual battery case, the Fourth District stated: W do not
believe the Trial Court’s finding of unavailability
satisfies the Confrontation Cl ause requirenent of physical
unavail ability. Generalized “harnf from testifying does
not make a wtness unavailable within the neaning of the
Si xth Amendment . The Court further stated: The essential
attribute of our accusatory system established by the
Confrontation Clause is the right of the defendant to
confront the testinony of live witnesses in Court. | f
W t nesses are unavailable for Confrontation C ause purposes
nerely because of subjective nental anguish and enotional
scarring from testinony, this protection would cease to
have the certainty and categorical effect that Crawford
holds it was designed to have. 1d at 907.

The record does not support that the State established
that breath technician Rebecca Smth was unavail abl e. It
nerely showed she was not present, clearly not the standard

set forth in Crawford.
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The second prong to be considered is whether the
Respondent had a prior nmeaningful opportunity to cross-
exam ne the w tness.

Florida Rules of Crimnal Procedure do not provide for
depositions in msdeneanor or crimnal traffic offenses.
Fla. R CrimP. 3.220(h) (1) (D). Therefore, the Petitioner
is not automatically granted the opportunity for prior
adequat e cross-examn nati on. The Petitioner did not have
the right to depose the breath technician in the present
case prior to trial.

Respondent recogni zes the conflict in decisions
regarding the issue of prior opportunity to cross exanine.

Under Blanton v. State, 880 So2d 798 (Fla. 5'" DCA 2004) the

def endant’ s di scovery deposi tion i's a satisfactory
substitute for the right to confront at trial. However

Lopez v. State, 888 So2d 693 (Fla. I DCA 2004) draws a

distinction between discovery depositions and adversari al
testing of the evidence holding that the taking of a
deposition cannot be treated as a proceeding that affords
an opportunity for cross exam nation. In drawing a
di stinction between a discovery deposition and a deposition
to perpetuate testinony wunder Rule 3.190(j) the Court
explained that the former is a discovery tool not intended

for cross-exam nati on. The defendant is not entitled to be
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present at a discovery deposition, as he or she would be
during cross exam nation at trial.
Respondent relies on the reasoning set forth in

Contreras v. State, 910 So2d 901 (Fla. 4" DCA 2005). In

Contreras where a deposition had been taken but not
introduced into evidence with the statenment at issue, the
Court reasoned that the State had the burden of proof, not
t he defendant, and not only does a defendant have no burden
to produce constitutionally necessary evidence of guilt, he
has the right to stand silent during the State’'s case in
chief, all the while insisting that the State's proof
satisfy constitutional requirenents. Contreras concl uded
that the burden is on the State to nove for the
perpetuation of testinmony to satisfy the constitutional
requirements. To hold a defendant responsible for
i ntroducing the deposition is to suppose that the accused
has sonme responsibility to clean up the State’s evidence
against himat a crimnal trial. Id at 908.

Crawford said: "the principle evil at which the
[confrontation] clause was directed was the civil-law node
of crimnal procedure, [and] particularly the use of ex-
parte exam nations as evidence against the accused’.
Contreras at 908 citing Crawford at 50. Wile Section

316.1934(5), Florida Statutes gives a defendant the right
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to subpoena the breath test operator as an adverse w tness
at trial, this provision does not adequately preserve a
defendant’s Sixth Amendnent right to confront. Accordi ng
to Contreras the burden of proof lies with the State, not
t he defendant. Contreras 910 So2d at 908. Therefore, if a
statement is “testinonial” under Crawford, a “prior
opportunity for cross exam nation” under the Sixth
Anmendnent requires face-to-face confrontation of a
def endant and a witness against him Contreras at 909.
There is nothing in the record satisfying the
Respondent’s right to prior neaningful opportunity to
cross-exam ne the breath technician.
PO NT I
THE FOURTH DI STI CT COURT OPI Nl ON BASED ON THE
CONTROLLI NG LAW OF CRAWORD V. WASHI NGTON
PROPERLY HELD THAT THE ADM SSI ON OF THE BREATH
TEST AFFI DAVIT AT RESPONDENT' S CRIM NAL TRI AL
VI OLATED H S CONSTI TUTI ONAL Rl GHT TO
CONFRONTATI ON, THEREFORE THE CIRCU T COURT
SITTING IN ITS APPELLATE CAPACITY AFFI RVED

RESPONDENT' S CONVICTION IN VIOLATION OF A
“CLEARLY ESTABLI SHED PRI NCI PLE OF LAW .

Respondent’s objection to the breath test affidavit
was based on the wunavailability of the technician who
adm ni stered the test and the Respondent’s right to cross
exam ne the technician pursuant to F.S.  8316.1934(5).

Respondent’s objection at Trial did not cite Crawford as

27



t hat decision had not been rendered. However, Respondent’s
objection was specific to the issues decided in Craw ord.
The Final Oder of the Crcuit Court acting in its
Appell ate capacity reviewed by the Fourth District Court
cites the Cawford opinion in affirmng Petitioner’s
conviction. The Crawford decision was controlling | aw when
the Crcuit Court sitting in its Appellate capacity
rendered its opinion dated Cctober 4, 2004.

For purposes of certiorari review “clearly established
law’ can be derived from recent controlling case |aw

All state Insurance Conpany v. Kaklanmanos, 843 So2d 885

(Fla. 2003). See also Giffith v. Kentucky, 479 U S. 314,

328, 107 S.C. 708, 93 L.Ed.2d 649 (1987)(all of Suprene
Court’s decisions applying or announcing rules of crimnal
| aw nmust be “applied retroactively to all cases, State or
Federal, pending on direct review or not yet final, with no
exception for cases in which the new rule constitutes a

“clear break” with the past.”); see also Smth v. State,

598 So2d 1063, 1066 (Fla. 1992)(adopting Giffith rule for
decisions mde by the Florida Suprene Court provided
defendant tinely objected at trial if an objection was

required to preserve the issue for appellate review.

28



CONCLUSI ON

Wherefore, based on the foregoing argunents and
authorities <cited herein, the Respondent respectfully
requests this Honorable Court affirm the decision of the
Fourth District Court of Appeal and hold that those
portions of the breath test affidavit pertaining to the
breath test operator’s procedures and observations in
adm nistering the breath test constituted testinonia
evidence and violated the Sixth Amendnent’s Confrontation

Clause in light of the holding in Crawford v. Washi ngt on.

Respectful ly subm tted,

RI CHARD W SPRI NGER, P. A
Attorneys for Petitioner
3003 Sout h Congress Avenue
Suite 1A

Pal m Springs, FL 33461
(561) 433-9500

By:
Ri chard W Springer, squire
Fl ori da Bar No. 176285

Cat heri ne Mazzull o, Esquire
Fl orida Bar No. 752312
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