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STATEMENT OF THE CASE AND FACTS

Respondent accepts Petitioner’s statenment of facts with the
follow ng additions and corrections:
The Information charging Petitioner reads in relevant part:

. . . State Attorney for the Twentieth
Judicial Circuit of the STATE OF FLORI DA, by
and through the undersigned Assistant State
Attorney, prosecuting for the STATE OF
FLORI DA, in the County of Collier under oath
information makes that JACKIE CORNELIUS
W LLI AMS,

Count ('s)

1. On or about May 29, 2003 in Collier
County, Florida, being eighteen years of age
or older, did unlawfully commt a sexual
battery upon [the victin, a person twelve
years of age or older but |ess than sixteen
w thout the <consent of [the victin] by
putting his penis inside of or in union with
her vagina, and in the process thereof used
or threatened to use a deadly weapon or used
act ual physi cal force Ilikely +to cause
serious personal injury, contrary to Florida
Statute 794.011(3).

(V1/ R40).

The jury was instructed to find Petitioner guilty of Sexual
Battery, they nust find the followi ng el ements proven beyond a
reasonabl e doubt :

1)[the victinm 1is 12 years of age or
ol der;

2) Jackie Cornelius WIllians conmtted an
act upon the victim in which the sexual
organ of the defendant penetrated or had
union with the vagina of the victim
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3)In the process, Jackie Cornelius
WIIlians

a) used or threatened to use a
deadl y weapon; or

b) used actual physical force
likely to cause serious personal injury.

(V1/ R78; V4 T250).

Simlarly, the jury was instructed in order to find
Petitioner guilty of Lewd and Lascivious Battery, they nust find
the followi ng el enents proven beyond a reasonabl e doubt:

1)[the victim was 12 years of age or ol der
but |l ess than 16 years of age, and

2) Jackie Cornelius WIllianms commtted an act
upon the victimin which the sexual organ or
t he defendant penetrated or had union with
t he vagina of the victim

(V1/ R81; V4/T253).

At trial, the victimtestified Petitioner’s sexual organ
penetrated her vagina. (Vv3/T31-32). Moreover, the victim
testified she was 15 at the time of the offense. (V3/ T125)
Furthernmore, Petitioner admtted to having sexual intercourse
with the victim although contending it was consensual and

claimng he did not know the victimwas only 15 years old at the

time. (V3/T119-20; 127-67; V4/T214-15, 221, 232).



SUMVARY OF THE ARGUVMENT

The trial court did not abuse its discretion in giving the
Lewd and Lascivious Battery instruction because the Information
contained all the essential elements of the offense, and the
evi dence adduced at trial supported the giving of the
i nstruction.

Furthernore, double jeopardy is not inplicated because Lewd
and Lascivious Battery would be a perm ssive, not necessarily
| esser-included offense of Sexual Battery wth Force or
Vi ol ence. Finally, the lesser offense of Lewd and Lasci vious
Battery is not greater in degree and punishnment than Sexual
Battery with Force or Violence, nor is it the same in degree or
puni shnment as Sexual Battery with Force or Violence. Therefore,
this Court should find that it is permssible for the trial
court to list the |lesser on the verdict formin an order that
gives the court the discretion to inpose a | esser penalty, even
if that order also gives the trial court the discretion to

i npose an equal or greater penalty.



ARGUNVENT

LEWD AND LASCI VOUS BATTERY CAN BE A PERM SSI VE LESSER- | NCLUDED
OFFENSE OF SEXUAL BATTERY W TH FORCE OR VI OLENCE WHERE THE
CHARGI NG DOCUMENT ALLEGES ALL THE ESSENTI AL ELEMENTS OF LEWD
AND LASCI VI OUS BATTERY AND THE EVI DENCE PRESETNED SUPPORTS THE
| NSTRUCT! ON.

In 1999, the Legislature enacted the current version of 8§
800.04, which represents a significant departure from the
previ ous versions of the statute. Prior to the 1999 anendnent,
§ 800.04, Fla. Stat. read:

800. 04 Lewd, | asci vi ous, or _indecent

assault or act upon or in presence of
child.--A person who:

(1) Handles, fondles, or assaults any child
under the age of 16 years in a |ewd,
| asci vi ous, or indecent manner;

(2) Commts actual or sinulated sexual

i nt ercour se, devi ate sexual i nt ercour se,
sexual bestiality, mast ur bat i on,
sadonmasochi sti c abuse, act ual | ewd

exhibition of the genitals, or any act or
conduct which sinulates that sexual battery
is being or will be conmmitted upon any child
under the age of 16 years or forces or
entices the child to commt any such act;

(3) Commits an act defined as sexual
battery wunder s. 794.011(1)(h) wupon any
child under the age of 16 years; or

(4) Know ngl y commts any | ewd or
| asci vious act in the presence of any child
under the age of 16 years,

w thout commtting the crinme of sexua
battery, commts a felony of the second
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degr ee, puni shable as provided in s.
775.082, s. 775.083, or s. 775.084. Neither
the victims lack of <chastity nor the
victims consent is a defense to the crinme
proscribed by this section. A nother's
breast feedi ng of her baby does not under any
circunstance violate this section.

(Enphasi s added) .

Section 794.011(1)(h), Fla. Stat. (1998) defined the act of
“sexual battery” as: “oral, anal, or vaginal penetration by, or
union with, the sexual organ of another or the anal or vagi nal
penetration of another by any other object; however, sexual
battery does not include an act done for a bona fide nedical
purpose.” The statute then differentiates between the types of
crimes constituting sexual battery and the respective
puni shments for each offense depending on the age of the victim
the relationship between the victimand the perpetrator, if any,
and whether or not force or violence was used in the comm ssion
of the sexual battery. See, § 794.011(2)(a-b); (3); (4)(a-9)
(5); (8)(a-c), Fla. Stat. (1998).

Wth regard to victins 12 years of age or older, the crine
of sexual battery with force or violence was defined as: “A
person who conmmts sexual battery upon a person 12 years of age
or older, wthout that person's consent, and in the process
t hereof uses or threatens to use a deadly weapon or uses actual

physical force |likely to cause serious personal injury conmts a
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life felony, punishable as provided in s. 775.082, s. 775.083,
or s. 775.084.” § 794.011(3), Fla. Stat. (1998).

Simlarly, the crime of sexual battery w thout force or
vi ol ence was defined as: “A person who conmmts sexual battery
upon a person 12 years of age or older, without that person's
consent, and in the process thereof does not use physical force
and violence likely to cause serious personal injury commts a
felony of the second degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.” § 794.011(5), Fla. Stat.
(1998).

Therefore, if a person commtted an act wthin the
definition of sexual battery, i.e. oral, anal, or vaginal
penetration by, or union with, the sexual organ of another or
t he anal or vagi nal penetration of another by any other object,
on a 15 year old that person commtted the crinme of Lewd,
Lasci vious, O Indecent Assault O Act Upon A Child, but not
crime of Sexual Battery wi thout regard to the issue of consent.

In enacting the current version of the statute, the
Legi sl ature sought to clarify the distinct types of sexual
of fense agai nst children under the age of 16 and the punishnents
for each. Section 800.04 was significantly anmended breaking
down the former statute into four distinct crimes: Lewd or

Lascivious Battery; Lewd or Lascivious Molestation; Lewd or

6



Lasci vi ous Conduct; And, Lewd or Lascivious Exhibition.
Additionally, with respect to Lewd and Lascivious Battery the
amended statute specifically applies to victins “12 years of age
or older but less than 16 years of age,” rather than those
“under the age of 16.” The statute now reads:

4) LEWD OR LASCI VI QUS BATTERY. --A person
who:

(a) Engages in sexual activity with a
person 12 years of age or older but Iless
than 16 years of age; or

(b) Encour ages, forces, or entices any
person less than 16 years of age to engage
i n sadonmasochi stic abuse, sexual bestiality,
prostitution, or any other act involving
sexual activity

commits |lewd or |ascivious battery, a felony
of the second degree, punishable as provided
ins. 775.082, s. 775.083, or s. 775.084.

(5) LEWD OR LASCI VI OQUS MOLESTATI ON. - -

(a) A person who intentionally touches in a
lemd or lascivious manner the breasts,
genitals, genital area, or buttocks, or the
clothing covering them of a person |ess
than 16 years of age, or forces or entices a
person under 16 years of age to so touch the
perpetrator, commts Ilewd or |ascivious
nol est ati on.

(b) An of fender 18 years of age or ol der
who commts |lewd or |ascivious nolestation
against a victimless than 12 years of age
commts a felony of the first degree,
puni shable as provided in s. 775.082, s.
775.083, or s. 775.084.

(c)1l. An offender less than 18 years of age
7



who commits |lewd or |ascivious nplestation
against a victimless than 12 years of age;
or

2. An offender 18 years of age or ol der who
commts Jlewd or lascivious nolestation
against a victim 12 years of age or ol der
but less than 16 years of age

commts a felony of the second degree,
puni shable as provided in s. 775.082, s.
775.083, or s. 775.084.

(d) An offender |less than 18 years of age
who commts |lewd or |ascivious nolestation
against a victim 12 years of age or ol der
but less than 16 years of age commits a
felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s.
775.084.

(6) LEWD OR LASCI VI OUS CONDUCT. - -

(a) A person who:

1. Intentionally touches a person under 16
years of age in a |ewd or |ascivious manner;
or

2. Solicits a person under 16 years of age
to commt a lewd or |ascivious act

commts |lewd or |ascivious conduct.

(b) An of fender 18 years of age or ol der
who conmmts |lewd or lascivious conduct
commts a felony of +the second degree,
puni shable as provided in s. 775.082, s.
775.083, or s. 775.084.

(c) An offender less than 18 years of age
who commts |lewd or lascivious conduct
commts a felony of the third degree,
puni shable as provided in s. 775.082, s.
775.083, or s. 775.084.

8



(7) LEW OR LASCIVIOUS EXHI BI TI ON. - -

(a) A person who:
1. Intentionally nmasturbates;

2. Intentionally exposes the genitals in a
| ewd or | ascivious manner; or

3. Intentionally conmts any other sexua

act that does not involve actual physical or
sexual contact with the victim including,
but not limted to, sadomasochistic abuse,
sexual bestiality, or the sinulation of any
act invol ving sexual activity

in the presence of a victimwho is |less than
16 years of age, conmmts |lewd or |ascivious
exhi bition.

(b) An of fender 18 years of age or ol der
who commts a |lewd or |ascivious exhibition
conmmts a felony of the second degree,
puni shable as provided in s. 775.082, s.
775.083, or s. 775.084.

(c) An offender less than 18 years of age
who commits a |l ewd or |ascivious exhibition
commts a felony of the third degree,

puni shable as provided in s. 775.082, s.
775.083, or s. 775.084.

The anmendnment also elimnated the |anguage, “w thout
commtting the crinme of sexual battery.” Furthernore, although
the cross reference to 8 794.011(h) was deleted the definition
of “sexual activity” tracks the | anguage used in the definition

of “sexual battery” in 8§ 794.011(h), Fla. Stat. (1999).

In Welsh v. State, 850 So. 2d 467 (Fla. 2003), this Court

hel d that under the pre-1999 version of the relevant statutes,
9



Lewd and Lasci vi ous Conduct was not a perm ssive |esser-included
of fense of Sexual Battery on a Child under the age of 12,
commonly referred to as Capital Sexual Battery. See, 8 8§ 794-
011(2)(a); 800.04, Fla. Stat. (1997). 1In so holding, the Court
noted 8§ 800.04, defined Lewd and Lascivious Conduct as,
know ngly comm tting any |lewd or |ascivious act in the presence
of any child under the age of 16 years, “w thout conmtting the
crime of sexual battery . . . .~ In 1999, the statute was
amended and elimnated the phrase without commtting the crine
of sexual battery. This Court specifically stated:
Section 800.04 was substantially anended

in 1999. The statute both elimnates the

cross reference to section 790.011(4) and

t he | anguage “without commtting the crine

of sexual battery.” W express no opinion

as to the effect of these statutory changes

on whether |lewd and | ascivious conduct is a

necessary or perm ssive lesser included

of fense of capital sexual battery.

Wel sh, 850 So. 2d at 471, n5. The Court further stated, “W
make clear, however, that the holding regarding perm ssive
| esser included offenses pertains only to the 1997 version of
the applicable statutes.” 850 So. 2d 471. Notably, the case at
bar does not deal with Lewd and Lascivi ous Conduct as a | esser
of Capital Sexual Battery (victim under the age of 12), but

rather Lewd and Lascivious Battery as a pernissive |esser-

included offense of Sexual Battery with Violence (victim 12
10



years of age or ol der).

Perm ssive | esser-included of fenses are those offenses that
may or may not be l|esser-included offenses of the charged
of fense depending on the nature of the pleadings and the

evi dence presented at trial. See, WIlcott v. State, 509 So. 2d

261, 262 (Fla. 1981). To determ ne whether an offense should be
perm ssibly included within a greater offense, the court nust
exam ne the following two factors: 1) whether the information
specifically alleges all the statutory elenments of the |esser
of fense, and; 2) whether the evidenced presented at trial would

support the | esser offense. WIlsh v. State, 850 So. 2d 467, 470

(Fla. 2003), citing, Brown v. State, 206 So. 2d 377, 383 (Fla.

1968) . Request ed perm ssive | esser-included of fense
instructions nust be given unless there is “a total |ack of

evi dence of the | esser offense.” Amado v. State, 585 So. 2d

282, 282 (Fla. 1991), quoting, In Re Use by Trial Courts of

Standard Jury Instructions, 431 So. 2d 594, 597 (Fla. 1981).

The el enments of Sexual Battery with a Deadly Wapon or G eat
Force involving a nale perpetrator and a female victim are:
1) The victimis 12 years of age or ol der;
2) The defendant commtted an act upon the
victim in which the sexual organ of the
def endant penetrated or had union with the

vagi na of the victim

3) The act was conmtted w thout the consent
11



of the victim
4) In the process, the defendant

a)used or threatened to use a deadly
weapon; or

b)used actual physical force likely to
cause serious personal injury.
8§ 794.011(3), Fla. Stat. (2003); See also, Standard Crim na
Jury Inst. F.S. 794.011(3).
Simlarly, the elenents of Lewd and Lascivious Battery where
the victimis a female and the perpetrator is a male are:

1) The victimwas 12 years of age or ol der,
but |l ess than 16 years of age, and

2) The defendant commtted an act upon the

victim in which the sexual organ of the

def endant penetrated or had union with the

vagi na of the victim
8§ 800.04(4)(a), Fla. Stat. (2003); See also, Standard Gim Jury
Inst. F.S. 800.04(4)(a).

Applying the perm ssive |esser-included offense factors in
this case reveals the trial court did not abuse its discretion
in instructing the jury as to Lewd and Lascivious Battery. The
Information alleged all the essential elenments of Lewd and
Lascivious Battery. First, the Information alleged the victim
was 12 years of age or older, but less than 16 years of age.

Second, the Information alleged Petitioner’s sexual organ

12



penetrated or had union wth the vagina of the victim
Therefore, the essential elenents of Lewd and Lascivious Battery
were alleged in the chargi ng docunent.

Further, the evidence adduced at trial supported the giving
of the instruction. The victim testified Petitioner’s sexua
organ penetrated her vagina. (V3/T31-32). Mreover, the victim
testified she was 15 at the tinme of the offense. (V3/T25) More
importantly, Petitioner admtted to having sexual intercourse
with the victim although contending it was consensual and
claimng he did not know the victimwas only 15 years old at the
time. (V3/T119-20; 127-67; VA4/T214-15, 221, 232). Therefore,
the giving of the Lewd and Lascivious Battery instruction was
proper, and the Second District Court of Appeal properly
affirmed Petitioner’s conviction and sentence.

An Instruction On Lewd And Lascivious Battery As A Perm ssive

Lesser Included OOfense O Sexual Battery Wth Force O Viol ence
Woul d Not Violate An Individual’s Right To Be Free From Doubl e

Jeopardy.

Al'lowi ng Lewd and Lascivious Battery to be a perm ssive
| esser-included offense of Sexual Battery with Violence woul d
not inplicate Doubl e Jeopardy concerns. The Fifth Amendnent to
the United States Constitution states, “No person shall . . . be
subj ect for the sane offense to be twice put in jeopardy of life
or limb. . . .” US. Const. Amend. V. Simlarly, the Florida

Constitution’s due process clause provides, “No person shall
13



be twice put in jeopardy for the sanme offense.” Fla. Const. §

The standard for determ ning whether multiple convictions
for offenses arising froma single crimnal transaction violates
Doubl e Jeopardy is whether the Legislature “intended to
aut hori ze separate punishnents” for the various crines. Gordon

v. State, 780 So. 2d 17, 19-20 (Fla. 2001), quoting, MP. v.

State, 682 So. 2d 79, 81 (Fla. 1996). This standard is codified
in 8 775.021, Fla. Stat. (2004), which reads in relevant part:

(4) (a) \Whoever, in the course of one
crimnal transaction or episode, commts an
act or acts which constitute one or nore
separate crimnal offenses, upon conviction
and adjudication of guilt, shal | be
sentenced separately for each crimna
of fense; and the sentencing judge may order
the sentences to be served concurrently or
consecutively. For the purposes of this
subsection, offenses are separate if each
of fense requires proof of an elenent that
the other does not, without regard to the
accusatory pleading or the proof adduced at
trial.

(b) The intent of the Legislature is
to convict and sentence for each crimna
offense commtted in the course of one
crimnal episode or transaction and not to
allow the principle of lenity as set forth
in subsection (1) to determ ne |legislative
i ntent. Excepti ons to this rul e of
construction are:

1. Of f enses whi ch require
i dentical elenents of proof.

2. Ofenses which are degrees of
14



t he sane offense as provided by statute.

3. Ofenses which are |esser
of fenses the statutory el enents of which are
subsunmed by the greater offense.

Where the charging docunment alleges Sexual Battery
consisting of one act - penetration - along with the other
el ements of Lewd and Lascivious Battery — the age of the victim
being 12 years of age or ol der but under 16 years of age — the
state, or the defendant can seek a perm ssive |esser-included
of fense of Lewd and Lascivious Battery. No Doubl e Jeopardy
concerns would be inplicated because the defendant could not be
found guilty of both offenses.

The intent of the Legislature to make each lewd act a
separate offense and i ndependently punishable is clear from both
§ 775.021, and the significant overhaul of 8§ 800.04. The 1999
Staff Analysis and Econom c |npact Statenment with respect to
amendi ng 8 800.04 states: Lewd and Lascivious, or |ndecent
Assault or Act on a child under § 800.04 F. S, would be anended

to provide definitions and to break down the offense to clearly

indicate the different types of crimnal behavior that woul d be

prohi bited under § 800.04.” Staff Analysis and Econom c | npact

Statenent, CS/SB 170 “Children’s Protection Act of 1999”,
February 2, 1999. (enphasis added).

Al t hough, as Petitioner states, this question is not

15



directly at issue in this case, the Second District Court of
Appeal s decision in this case notes:

| ssues concerning the 1999 anendnents to
section 800.04 seemto be arising with sone
frequency. See, e.g., Robinson v. State, 919
So. 2d 623, 31 Fla. L. Wekly D 245 (Fla. 2d
DCA 2006) (holding that defendant coul d not
be convicted of both sexual battery and | ewd
or lascivious battery based on the sane
conduct; the State argued that the 1999
amendnents to section 800.04 permtted that
result); Greshamv. State, 908 So. 2d 1114,
1115 (Fla. 1st DCA 2005) (discussing Wl sh
and the 1999 anendnents to section 800.04 in
the context of a requested jury instruction,
but not reaching the issue because the
def endant failed to preserve it). For this
reason, we certify that our decision in this
case passes on the follow ng question of
great public inportance:

Wllianms v. State, 922 So. 2d 418, 422 (Fla. 2d DCA 2006).

The Second District Court of Appeal’s parenthetical notation

regardi ng Robinson v. State, 919 So. 2d 623 (Fla. 2d DCA 2006)

stating that case held, “[a] defendant could not be convicted of
both sexual battery and | ewd or |ascivious battery based on the
sanme conduct; the State argued that the 1999 anendnents to
section 800.04 permtted that result,” (enphasis added), either
is sinply a msstatenent or an exanple of the district courts’
m sreadi ng of the amended 8§ 800. 04.

I n Robi nson, the defendant was charged with Sexual Battery

and Lewd and Lasci vi ous Ml estation. The Robi nson opinion does

16



not recite the |anguage of the charging docunent, but does
state:

The victim who was thirteen years old
at the tine of the crine, testified that the
only sexual act Robinson perpetrated was a
digital penetration of her vagina. She did
not describe any fondling or other sexual
activity. For exanple, when asked "how
[ Robi nson] used his hand under your shorts,"
she replied that he "put themin ny vagina."
VWhen the prosecutor asked the wvictim
"whet her [Robinson's fingers] went just on
the inside or the outside,"” she answered
"the inside."

919 So. 2d at 623. (enphasis added).
The court then goes on to speak of the offenses in the
general term “lewd and | asci vi ous conduct,” and cites a numnber

of cases, including this Court’s holding in State v. Hi ghtower,

509 So. 2d 1078 (Fla. 1987), for the proposition that Double
Jeopardy prohibits convictions for both Sexual Battery and Lewd

and Lasci vi ous Mol estati on.

VWhile the result m ght be correct in Robinson, the rationale

is not.* Double Jeopardy would not bar a conviction for both

L Assuming the evidence with regard to the nolestation charge was

solely the testinony of the victim that the only touching

i nvol ved was the defendant’s fingers penetrating her vagina,

there would be insufficient evidence to support the charge of

Lewd and Lascivious Molestation. If there was evidence
17



Sexual Battery and Lewd and Lascivious Molestation if the
nol estation charge alleged touching of the genitals other than
that necessary to acconplish penetration, and the state
present ed evidence of such touching. Furthernore, if there was
evi dence presented of |lewd touching of the breast, buttocks, or
genital area or clothing covering them an independent charge
and conviction for Lewd and Lascivious Ml estati on woul d not be
barred by Doubl e Jeopardy.

Simlarly, the result in Johnson v. State, 913 So. 2d 1291

(Fla. 2d DCA 2005) may be correct under the facts of that case,
but the bl anket assertion Double Jeopardy prohibits convictions
for both Sexual Battery on a Child Under 12 and Lewd and
Lasci vious Ml estation is incorrect. There, the defendant
pl eaded no contest to, and was convicted of both Sexual Battery
of a Child under 12 and Lewd and Lascivious Ml estation. He
appeal ed al l egi ng the dual convictions violated Doubl e Jeopardy.
The state did not address the Double Jeopardy issue because it
conceded that there was an insufficient factual basis to support
the Lewd and Lascivious Mol estation conviction. 1In reciting the

factual basis, the state nerely alleged Johnson “commtted a

presented of touching the genital area sufficiently distinct
from that necessary to acconplish penetration a conviction for
Lewd and Lascivious Ml estation could stand.
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sexual battery by putting his penis inside the vagina of the
ni ne-year-old victim” No other acts were alleged.

This Court has recently addressed the Doubl e Jeopardy issue
with regard to the anended version of § 800.04. In State v.
Paul , SC05-656 (June 22, 2006) this Court reviewed the Fourth
District Court of Appeal’s decision which held there was “no
| egi slative authorization for ‘separate convictions and
sentences for each of the cumulative acts occurring in the
course of one continuous and al nost sinultaneous act of |ewd and
| ascivious activity on a mnor, particularly where each |esser

act |l eads up to the nost serious of the charges.’" Quoting, Paul

v. State, 912 So. 2d 8, 11 (Fla. 4'"™ DCA 2005).

Paul was convicted of four of the six crinmes for which he
was charged. The jury found Paul (1) intentionally touched the
victims genital area or the clothing covering it, contrary to
section 800.04(5), Florida Statutes (1999); (2) intentionally
touched the victimin a | ewd or |ascivious manner by kissing the
victim s neck, contrary to section 800.04(6), Florida Statutes
(1999); (3) intentionally touched the victim in a lewd or
| asci vi ous manner by rubbing his penis on the victims stomach
area, contrary to section 800.04(6), Florida Statutes (1999);
and (4) intentionally exposed his genitals in a lewd or
| ascivious manner in the presence of the victim contrary to
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section 800.04(7), Florida Statutes (1999).

The of fenses occurred in two different roons of the victinis
house. Paul rubbed the victims genital area over his clothing
and kissed the victimis neck in the living room Paul and the
victimthen went into an enpty bedroom of the house where Paul
touched the victinm s penis underneath his clothing; exposed his
own penis; and rubbed it on the victims stomach until he (Paul)
ej acul at ed.

The district court found that the events were two distinct
crimes because they were spatially and tenporarily separated by
the act of taking the victim from one room of the house to
anot her. The district court also held, though, that the
of fenses that occurred in each roomwere a series of |esser acts
leading up to the nost serious of the charges. Ther ef or e,
Paul s Doubl e Jeopardy protection was violated by the nmultiple
convictions for each act. Paul, 912 So. 2d at 11. The Fourth
District Court of Appeal certified conflict with the Fifth

District Court of Appeal’s decision in Hunsicker v. State, 881

So .2d 1166 (Fla. 5'" DCA 2004), which held that because of the
new statutory schenme of 8§ 800.04 convictions for Lewd or
Lasci vious Ml estation, Lewd and Lascivious Conduct, and Lewd
and Lasci vious Exhibition do not violate Double Jeopardy.
Initially, this Court noted that the Doubl e Jeopardy d ause
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consists of three separate constitutional protections: "It
protects agai nst a second prosecution for the sane offense after
acquittal. It protects against a second prosecution for the sane
of fense after conviction. And it protects against nmultiple

puni shments for the sanme offense.” Quoting, North Carolina v.

Pearce, 395 U S. 711, 717, 89 S. Ct. 2072 (1969), overruled on

ot her grounds by, Alabama v. Smth, 490 U S. 794, 109 S. Ct.

2201 (1989).

This Court then enployed the Bl ockburger? test as codified

in 8 775.021, Fla. Stat. (2005) to determ ne whether the
mul ti ple convictions violated Paul’s right to be free from bei ng
twice placed in jeopardy.? In applying the test to the
convictions for Lewd and Lascivious Conduct (Kkissing the

victim s neck) and Lewd and Lascivious Ml estation (touching the

2 Bl ockburger v. United States, 284 U.S. 299 (1932).

® Respondent respectfully disagrees with this Court’s finding

that there is no clear statenent of Legislature’'s intent to
create separate offense for each of the acts conmtted. The
separation of the previous version of § 800.04 into four
distinct crinmes clearly indicates the Legislature’ s intent to
create separate offenses that can be punished i ndependent of one
anot her. It is unclear whether this Court had the benefit of
the Staff Analysis and Econom c |npact Statenment the nakes
explicit the Legislature’s intent to crimnalize each act
comm tted.
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victims genitals over his clothing) occurring in the living
room this Court found there was a Double Jeopardy violation
because while Lewd and Lascivious Mol estation has an el enent
that Lewd and Lascivious Conduct does not, Lewd and Lasci vi ous
Conduct does not have and elenent that Lewd and Lascivious
Mol estati on does not. This Court stated,

In other words, any violation of
subsection (5)(a), which prohibits the | ewd
touching of particular body parts of a
person under sixteen years of age, will also
violate subsection (6)(a), which sinply
prohibits any lewd touching of a person
under sixteen years of age. Thus, one cannot
say "each offense has an elenment that the
ot her does not." Wil e subsection (5)(a) has
an el enment that subsection (6)(a) does not,
the converse is not true-that (6)(a)(1l) has
an el ement (5)(a) does not. Therefore, dual
convi ctions and puni shnment s are not
permtted for these violations.

State v. Paul, SC05-656 (Fla. 2006).

The Court then went on to analyze the acts that were
commtted in the bedroom — Lewd and Lasci vi ous Conduct (Paul’s
exposure of his penis), and Lewd and Lascivious Mlestation
(Paul rubbing his penis on the victims stomach). Under the
same elenments test, this Court found that each offense requires
el ements the other does not. Finally, the Court applied the
| ast exception in 8 775.021, which applies to “offenses which
are |l esser offenses the statutory elenents of which are subsuned
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by the greater offense.” The Court held:

As this Court recently stressed in
[State v. Florida, 894 So. 2d 941, 947 (Fla.
2005)], "subsection (4)(b)(3) applies only
to necessarily lesser included offenses,"”
whi ch have been defined as "those [offenses]
in which the elenents of the |esser offense
are always subsunmed wthin the greater,
w t hout regard to the charging docunent or
evidence at trial." Id. In this case, |lewd
or lascivious conduct does not necessarily
include | ewd or I|ascivious exhibition. The
only reason why the two were charged based
on the one act in the bedroom is because
Paul conducted the prohibited touching wth
his genitals, therefore also exposing his
genitals in the process of touching the
victim However, if he had sinply touched
the victims stomach in a |lewd manner wth
any other portion of his body, he would have
only violated 800. 04(6) . Because the
determ nati on regardi ng a necessarily | esser
included offense is confined to the
statutory elenents of the crinme and does not
consider the evidence at trial, double
jeopardy is not violated by these two
convi ctions.

The state’s argunment before this Court is that Lewd and
Lascivious Battery is a perm ssive |esser-included offense, not
a necessarily lesser-included offense. Therefore, Double
Jeopardy principles are not affected. In conparing the
statutory elenments of both offenses, it beconmes apparent they
are not necessarily |lesser-included offenses. The nobst obvious
difference in the elenents of the two offenses is the elenents
of age and consent. Lewmd and Lascivious Battery is a |esser

included offense of Sexual Battery only where the charging
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docunment and the evidence show that the victimis over the age
of 12, but less than the age of 16. Li kewi se, where the
chargi ng docunent m ght allege |ack of consent, the perm ssive
| esser-included offense of Lewd and Lascivious Battery is
appropri ate where the evidence is conflicting with regard to the
i ssue of consent.

It |Is Perm ssible For The Trial Court To List The Lesser On The
Verdict FormlIn An Order That G ves The Court The D scretion To

| npose A Lesser Penalty, Even If That Order Also Gves The Tria
Court The Discretion To I npose An Equal Or Greater Penalty

I n addressing Petitioner’s argunment the jury was m sl ead
with regard to the descending order of the |esser-included
of fenses, the state would call this Court’s attention to the
following issues. First, Petitioner did not object to the order
in which the lesser were instructed. Therefore, this alleged
error was not preserved and nust be shown to be fundanental.
Further, Petitioner fails to point out how he was prejudiced by
this alleged error. The jury was given the option, and
apparently seized it, to exercise it so-called “pardon power” by
finding himguilty of the | esser offense of Lewd and Lasci vi ous
Battery, a second degree felony, as opposed to Sexual Battery
with Force or Violence, a life felony. Because the degree of
offense and the available punishment for both Lewd and
Lasci vious Battery and Sexual Battery w thout Force or Violence

are the sane, (|l evel eight second degree felonies) Petitioner was
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not prejudiced. Finally, in Sanders v. State, 912 So. 2d 1286

(Fla. 2d DCA 2005), rev. granted, 919 So. 2d 436 (Fla.

2006) (pendi ng before this Court in case nunber SCO05-2115) the
Second District Court of Appeal addressed a simlar issue with
regard to the order in which |esser-included offenses are |isted
in jury instructions and verdict forms. The court stated:

We conclude that the offenses |isted on the

verdict form were all appropriate |esser
offenses of the main charge and that the
order in which they were listed was also

appropri at e. This is not a situation like
Franklin® in which a “lesser” offense was
actually greater in degree and punishment
than the offense that immedi ately preceded
it on the verdict form and the sane both in
degree and puni shment than the main offense
char ged. Especially in the absence of any
obj ecti on, we concl ude t hat it i's
perm ssible for the trial court to place
| esser offenses on the verdict formin an
order that generally gives the trial court
the discretion to inpose a |esser penalty,
even if that order also gives the trial
court the discretion to inpose an equal or
greater penalty.

Sanders, 912 So. 2d at 1289 (enphasis added).
Li kew se, here, the |lesser offense of Lewd and Lasci vi ous
Battery is not greater in degree and punishnment than Sexual

Battery with Force or Violence, nor is it the sane in degree or

“Franklinv. State, 877 So. 2d 19 (Fla. 4'" DCA 2004).

25



puni shnment as Sexual Battery with Force or Violence. Therefore,
this Court should find that it is permssible for the trial
court to list the lesser on the verdict formin an order that
gives the court the discretion to inpose a | esser penalty, even
if that order also gives the trial court the discretion to
i npose an equal or greater penalty.

Based on the foregoing, this Court should affirm
Petitioner’s conviction and sentence for Lewd and Lascivious
Battery because the jury was properly instructed that under the
facts of this case Lewd and Lascivious Battery is a perm ssive
| esser-included offense of Sexual Battery wth Force or

Vi ol ence.
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CONCLUSI ON
Respondent respectfully requests that this Honorable Court

affirmthe decision of the Second District Court of Appeal.
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