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PRELI M NARY STATENMENT

Ref erences to the record:

References to the direct appeal record will be designated as
(R Vol . #/page #).

Ref erences to the resentencing record will be designated as
(RS Vol . #/ page#).

Ref erences to the post-conviction record will be designated
as (PCR Vol . #/page #).

References to the supplenmental record will be designated as

(SR Vol . #/ page #).

Vi



STATEMENT OF THE CASE AND FACTS

1989 — 1991: Trial and Direct Appeal Proceedi ngs

In May of 1989, the defendant, Perry Tayl or, was convicted
of first degree nurder and sexual battery of Geraldine Birch.?!
Tayl or confessed to killing Geraldine Birch. At trial, Taylor
clainmed that the sexual contact was consensual and that the
beating fromwhich she died was done wi thout prenmeditation. n
May 12, 1989, Hill sborough County Circuit Judge WIIliam G aybill
sentenced Taylor to death on the first-degree nurder conviction
and to life in prison on the contenporaneous sexual battery

conviction. On direct appeal, Taylor v. State, 583 So. 2d 323

(Fla. 1991), this Court set forth the follow ng summary of the

facts:

Tayl or was charged with the nurder and sexual
battery of Geral dine Birch whose severely beaten body
was found in a dugout at a little |eague basebal
field. Shoe prints matching Tayl or’s shoes were found
at the scene. Taylor confessed to killing Birch but
claimed that the sexual contact was consensual and
that the beating from which she died was done in a
rage without prenmeditation. Taylor testified that on
the night of the killing, he was standing with a snal
group of people when Birch wal ked up. She tal ked
briefly with others in the group and then all but
Taylor and a friend wal ked off. Taylor testified that
as he began to wal k away, Birch called to himand told
hi m she was trying to get to Sul phur Springs. He told
her he did not have a car. She then offered sex in
exchange for cocaine and noney. Taylor agreed to give
her ten dollars in exchange for sex, and the two of

L' Also referred to as Geral di ne Johnson.



t hem went to the dugout. [n1]?

Taylor testified that when he and Birch reached

t he dugout they attenpted to have vagi nal intercourse

for less than a ninute. She ended the attenpt at

intercourse and began performng oral sex on him

According to Taylor, he conpl ained that her teeth were

irritating him and attenpted to pull away. She bit

down on his penis. He choked her in an attenpt to get

her to release him After he succeeded in getting her

to rel ease her bite, he struck and kicked her several

times in anger.

Taylor, 583 So. 2d at 325.

On direct appeal, Taylor raised three issues related to the
guilt phase of his trial. First, Taylor argued that the trial
court erred by failing to conduct a Neil inquiry upon the
prosecutor’s perenptory challenge of a black prospective juror.

Taylor, 583 So. 2d at 326. Second, Taylor argued that the
trial court erred in excluding testinmony that the victim had
been seen purchasing or using crack cocaine on various occasions
bef ore her death. Taylor, 583 So. 2d at 328. Third, Taylor
argued that the trial court erred in denying his notions for

judgnment of acquittal. In rejecting Taylor’s second and third

claims, this Court stated, in pertinent part:

> [n1] “The testinony of defense witnesses Ois Allen and Adrian
Mtchell, friends of Taylor, corroborated this portion of
Tayl or’ s testinony. Allen testified that he heard Birch tell

Tayl or that she wanted to have sex for nobney or crack cocaine
and that he saw Birch and Taylor walk off toward the little
| eague park together. Mtchell testified that he saw Birch
talking to Taylor, then she wal ked away and he followed as
t hough they were together.” 1d. at 325.



Taylor’s defense to the sexual battery charge was
consent. He argues that the fact that Birch was a
crack cocai ne user was relevant to his defense because
it corroborated his version of the events preceding
the victims death. Tayl or argues that a crack
cocai ne user would be nmuch nore likely than a nonuser
to approach a group of men at 4 a.m in the |ocation
where this crime occurred and offer sex for noney and
dr ugs.

We find no error in the trial court’s exclusion of
this testinony. A person seeking adm ssion of
testimony nust show that it is relevant. St ano v.
State, 473 So. 2d 1282, 1285 (Fla. 1985), cert.
denied, 474 U S. 1093, 106 S. Ct. 869, 88 L. Ed. 2d
907 (1986). To be relevant, evidence nust tend to
prove or disprove a fact in issue. Id. The fact that
the victimnmay have used or purchased crack cocai ne on
occasions prior to her death does not tend to show
t hat she consented to sex with Taylor on the night in
questi on. None of the witnesses whose testinony was
excl uded had observed the victim offer sex for drugs
or noney. Absent a |ink between the prior cocai ne use
and sexual activity by the victim the testinony
sinply was not probative of whether she consented to
sexual activity with Tayl or before the fatal beating.

Next, Taylor argues that the trial court erred in
denying his notions for judgnent of acquittal. Taylor
was charged with preneditated nurder and with fel ony
nmur der based on the all eged sexual battery. He clains
that the state’s circunstantial evidence was legally
insufficient to prove |lack of consent to the sexual
battery and preneditati on. W disagree.

A court should not grant a notion for judgnent of
acquittal wunless there is no view of the evidence
which the jury m ght take favorable to the opposite
party that can be sustained under the law. Lynch v.
State, 293 So. 2d 44, 45 (Fla. 1974). In noving for
judgnment of acquittal, Taylor admtted the facts in
evi dence as well as every conclusion favorable to the
state that the jury mght fairly and reasonably infer
fromthe evidence. |If there is roomfor a difference
of opinion between reasonabl e people as to the proof
or facts from which an ultimate fact is to be
est abl i shed, or where there is room for such



differences on the inferences to be drawn from
conceded facts, the court should submt the case to
the jury. I d. We find conpetent, substanti al
evidence of preneditation and |ack of consent to
submt those issues to the jury. Hufhamv. State, 400
So. 2d 133, 135-36 (Fla. 5th DCA 1981) (“Once
conpetent, substantial evidence has been submtted on
each elenment of the crime, it is for the jury to
evaluate the evidence and the credibility of the
W tnesses.”).

To prove a fact by circunmstantial evidence, the
evidence nust be inconsistent with any reasonable
hypot hesis of innocence. Further, to establish
premedi tation by circunstantial evidence, the state’s
evidence nust be inconsistent wth every other
reasonabl e i nference. The question of whether the
evidence fails to exclude all reasonabl e hypot heses of
i nnocence is to be decided by the jury. Cochran v.
State, 547 So. 2d 928, 930 (Fla. 1989). However, the
jury need not believe the defense version of facts on
which the state has produced conflicting evidence.
I d. On_the question of lack of consent, even
accepting Taylor’s assertion that the victiminitially
agreed to have sex with him the nmedical examner’s
testinony contradicted Taylor’s version of what
happened in the dugout. According to Taylor, he had
vaginal intercourse with the victimfor |less than a
m nute without full penetration. He testified that
she then indicated that she did not want to have
i ntercourse and began performng oral sex on him The
nmedi cal exam ner testified that the extensive injuries
to the interior and exterior of the victim s vagi na
were caused by a hand or object other than a penis
inserted into the vagina. G ven the evidence
conflicting with Taylor’s version of events, the jury
reasonably could have rejected his testinobny as
untrut hful. Cochran, 547 So. 2d at 930.

Further, the jury reasonably coul d have rejected
as untruthful Taylor’s testinony that he beat the
victim in a rage after she injured him Al t hough
Taylor claimed that the victim bit his penis, an
exam nation did not reveal injuries consistent with a
bite. According to Taylor, even after he sufficiently
i ncapacitated the victim by choking her so that she




rel eased her bite on him he continued to beat and
ki ck her. The nedical examner testified that the
victimsustained a mni numof ten nmassive blows to her
head, neck, chest, and abdonen. Virtually all of her
i nternal organs were danaged. Her brain was bl eedi ng.

Her | arynx was fractured. Her heart was torn. Her
l'iver was reduced to pulp. Her kidneys and intestines
were torn from their attachnents. Her | ungs were
brui sed and torn. Nearly all of the ribs on both
si des were broken. Her spl een was torn. She had a
bite mark on her arm and patches of her hair were torn
of f. Her face, chest, and stomach were scraped and
brui sed. Although Tayl or deni ed dragging the victim
evi dence showed that she had been dragged from one end

of the dugout to the other. The evidence was
sufficient to submit the question of preneditation to
the jury. See Heiney v. State, 447 So. 2d 210, 215

(Fla.) (preneditation my be inferred fromthe manner
in which the hom cide was comm tted and the nature and
manner of the wounds), cert. denied, 469 U S. 920, 105
S.Ct. 303, 83 L.Ed.2d 237 (1984).

Taylor 1, 583 So. 2d at 328-329 (e.s.).

On direct appeal, this Court affirmed Tayl or’ s convictions
but vacated Taylor’'s death sentence due to inproper
prosecutorial argunents during the penalty phase. Therefore,
this Court remanded for resentencing before a new jury. Taylor
583 So. 2d at 330.

1992: Resentencing Proceedi ngs

Taylor’s resentencing hearing began on My 18, 1992.
O ficer Edward Batson testified that he went to the Bel nont
Heights Little League ball field at 7:24 on October 24, 1988 in
response to a report of a nude fenmal e passed out in the dugout.

He arrived and observed the dead female. (RS2/ 195-96) .



Officer Louis Potenziano observed the victim at the scene
(RS2/204) and directed that photographs be taken. The
phot ographs, State’'s Exhibits 2 - 17 were admtted w thout
obj ection (RS2/211). There were drag marks in the dugout from
one end of the dugout to the victims body. (RS2/ 211) . The
victi mwas naked fromthe chest down, a pair of white underwear
and red blouse or dress was pulled up over her breasts.
(RS2/213). A purse was on top of the victim s body. A broken
beer bottle, a broken denture and a portion of a wig was found
above the victim s body. A shoe inpression -- a sneaker -- was
out side the dugout at the crine scene (RS2/214-15). There were
brui ses on the victinm s body. (RS2/218).

Homi ci de detective George McNanmara investigated the death of
Ceral dine Burch and spoke to Perry Taylor the day after the
mur der on Cct ober 25, 1988 (RS2/227). Taylor said that he had
heard of this hom cide, that Pine (real name Allen Sherry) told
himthat the victimhad been found. (RS2/228-229). Taylor did
not indicate he had any know edge regarding the death.
(RS2/231). Taylor clained not to have frequented the area where
the victims body was found in the |ast six weeks. (RS2/231).
Tayl or consented to provide his clothing for tests. (RS2/232).

McNamara attended the autopsy and observed a tear just below

t he vagi nal area (RS2/234) and a photograph of sane, Exhibit 24,



was adm tted over objection. (RS2/235).

On October 27, McNamara agai n contacted Tayl or and gave him
M randa war ni ngs. (RS2/ 238) . Tayl or signed a consent to
interview form (RS2/239). Taylor admtted having been in the
near by basketball courts and he admtted having sex with a
femal e at the ball park on the Friday preceding the nurder. The
police told Taylor that his shoes natched the inpressions in the
dirt near the victims body. Taylor paused, then said that it
was an accident; that she’d agreed to have sex with him Tayl or
stated that during oral sex, she bit his penis; he choked her
and struck her several times in the face; he dragged her body in
t he dugout; he kicked her in the upper torso several tines, and
he stonped on her chest. Then he went home. (RS2/243). Taylor
cl ai med he had not had vaginal sex with her. Hair sanples were
taken. (RS2/244). Taylor said that he was six foot two inches
and wei ghed 235 pounds. (RS2/246). Taylor clainmd that he did
not know the victim (RS2/247).

Detective Henry Duran interviewed Tayl or and exam ned the
def endant’ s penis; he nade no observation of injuries or marks
consistent with teeth marks. Phot ogr aphs were taken and
Exhibits 30 and 31 were admtted wi thout objection (RS2/268-70)

Taylor admtted to Detective Duran that he had vaginal sex wth

the victim (RS2/271) and Taylor admtted having denied that



before to McNamara. Taylor admtted kicking and stonping the
victim (RS2/273). Taylor did not indicate kicking her in the
vagi nal area. (RS2/275).
Associ ate Medi cal Exami ner Lee Ml er performed an autopsy
on Geral dine Birch. (RS2/284). The victim was 38 years ol d.
She was 5 2" and weighed 110 pounds. (RS2/ 286) . Dr. Mller
testified that the cause of death was nmssive blunt injury of
the victims head, neck, chest and abdonmen. (RS2/286). There
was a bald spot on the victims head where a swatch of hair had
been torn away. (RS2/293). The hair could have been pulled off
by a hand or the result of a kick. (RS2/297). The victim had
no teeth of her own -- a partial |lower dental plate was not in
pl ace; the partial piece recovered by her leg fit like a jigsaw
puzzle. (RS2/298). Dr. MIller testified that it was not likely
that the wvictimis head injuries caused unconsciousness.
(RS2/ 300) . Her |arynx was fractured. (RS2/301). Pat t er ned
injuries were consistent with stonping on her chest. (RS2/302).
A broken rib had torn into the victims heart and both | ungs
were simlarly torn by conpression of the chest. Great force
woul d be required to cause those injuries. The victims liver
was crushed to a pulp, her kidneys were torn |oose fromtheir
attachnment, her spleen was torn, her pancreas was bruised and

there were tears to both the small and large intestines.



(RS2/305-09). Her ribs were fractured. Every mmjor organ of her
body suffered sone type of injury. There were ten tears inside
the vagina. (RS2/310-11). It was possible, but unlikely, that
vagi nal intercourse caused it; Dr. MIler opined that sonething
was inserted (such as a hand) to stretch it to the point of
tearing. (RS2/313). It was not an instant death. (RS2/320).

The parties stipulated that Detective Hill could testify
about Taylor’s prior offense involving another victim Tracie
Barchie; and, therefore, the State would not call Barchie.
(RS2/337-338). Detective H |l investigated a 1982 sexual battery
of Tracy Barchie; she was age 12 and Tayl or was 16. (RS2/339-
40). The statenents taken from Traci e Barchie were corroborated
by Tayl or. Tayl or penetrated Barchie with a finger and
attenpted to penetrate her with his penis. Taylor threatened to
kill her if she told anybody (RS2/342). Taylor was convicted of
sexual battery. Exhibit 29, the judgnment of conviction in the
Barchie case, was introduced w thout objection (RS2/344).
Exhi bit 28, the sexual battery conviction in this case, was
i ntroduced without objection. (RS2/345).

The defense call ed Corporal Borhoss who worked at the county
jail to testify that Taylor did not give him problens when he
was supervising him (RS3/ 356- 65) . Sergeant Sharon Smth

(RS3/365-71) and Tammy Kirk (RS3/372-77) provided simlar



testi nmony.

Ois Allen testified that the victim Geraldine, was

of fering sex for crack and that Taylor left with her. (RS3/384)
Ois Allen claimed that he told this to Detective MNamara
( RS3/ 387) .

Alvin Thomas | ast saw Tayl or when he was seven years old in
foster care (RS3/405). dOIlie May Rutl age, Tayl or’s grandnot her,
testified that Taylor first went into foster care at age seven.

(RS3/413). Taylor expressed renorse to her. (RS3/416).

Tayl or’s brother, Stanley Graham testified that his sister
has epilepsy (RS3/421), that Taylor’s father didn't help raise
hi m (RS3/420) and that Taylor was in foster care from age seven
to sixteen. (RS3/ 423) . Tayl or expressed renmpbrse to him
(RS3/ 425) .

Psychol ogi st Robert Berland testified that he adm ni stered
an MWl (RS3/437) on two occasions. (RS3/443). The first MW
indicated that Taylor was trying to hide what was wong wth
hi m (RS3/454). On the second MWPI, Taylor was feeling nore
pressure and making a greater effort to hide his problens.
(RS3/456-57) . Dr. Berland also gave the WAl S-revised test
(RS3/460); Taylor scored as having an average |.Q of 104.
(RS3/463) . In some areas, Taylor functioned |like a retarded

person and in others like a person of high average intelligence.

10



(RS3/ 468) . Dr. Berland testified that there was evidence of
brain damage. (RS3/472). This illness did not cause Taylor to
commt the crinme. (RS3/473). Taylor does not have a history of
epi | epsy. (RS3/ 479) . Tayl or had been extrenely aggressive,
extremely rebellious. (RS3/ 480) . He was placed into foster
care because of ungovernability at age 14. (RS3/482). Taylor’s
|. Q score as a whole was above average. (RS3/485). There was
no medical information to support the claim of brain damage.
(RS3/ 485) . Dr. Berland testified that Taylor is a very angry
man, a sociopath (RS3/486) and that he was “not trying to say
t hat he was a sweet and innocent person who is a victimof his
mental illness.” (RS3/488). Taylor relied on defense counsel’s
recomendation not to testify. (RS3/497).

Rebuttal w tness, Detective McNamara, interviewed Gis Alen
and Allen did not tell him he heard Geraldine Birch offer sex
for rock cocaine. According to Detective McNamara, Allen never
menti oned anyt hi ng about drugs. (RS3/502-03).

The jury recomrended the death penalty by a vote of eight to

four and Circuit Judge Allen inmposed the death penalty.® Judge

® On Taylor’s resentencing appeal, Taylor argued, inter alia,
that it was error for the trial judge to consider evidence which
had not been provided to the jury and which had not been
properly admtted wunder section 921.141, Florida Statutes
(1987). In rejecting Taylor’s resentencing claim this Court
found that, “[a]t a hearing held subsequent to the penalty phase

11



Allen’s 1992 sentencing order stated, in pertinent part:

SENTENCI NG ORDER

On May 18, 1992, a jury was convened to render an
advi sory sentence to be inposed upon the Defendant,
PERRY ALEXANDER TAYLOR, for the First Degree Murder of
GERALDI NE BI RCH. The Defendant was found guilty by a
previous jury of the First Degree Murder and Sexual
Battery of GERALDI NE BI RCH.

On May 21, 1992, after hearing evidence fromthe
State of Florida regardi ng aggravating circunstances
and from t he def ense regar di ng mtigating
circunstances, the jury recommended by a vote of 8 to
4 that the Defendant be sentenced to death in the
el ectric chair.

On June 12, 1992, the Court received, as
request ed, nenoranda from both counsel for the State
and counsel for the Defendant.

On June 18, 1992, the Court received a Notice of
Evi dence in Rebuttal to Mtigating Circunstances from
counsel for the State. On June 19, 1992, the Court
hel d a sentencing hearing and, over objection fromthe
Def endant, allowed the State to present testinmony in
rebuttal to mtigating circunstance and both the State

and the Defendant nmade further |egal argunment. The
Court set final sentencing for this date, June 23,
1992.

This Court, having heard the evidence in the
penalty phase, having had the benefit of |egal
menor anda and further argunent both for and agai nst
the inmposition of the death penalty finds as foll ows.

A) AGGCRAVATI NG FACTORS

proceeding but prior to sentencing, the trial judge allowed a
detention deputy to testify that Taylor had attacked himwth a

homemade razor at the jail. The incident had occurred after the
jury had been discharged. The evidence was submitted in
rebuttal of the argument in mtigation that Tayl or had behaved
well in custody. Taylor could not have been prejudiced by the

jury's failure to hear this unfavorable testinony. There was no
error in the adm ssion and consideration of this evidence. ”
Taylor |1, 638 So. 2d at 33.

12



1. The Defendant was previously convicted of a
felony involving the use or threat of violence to sone
person.

The Def endant was convi cted on Septenber
22, 1982, in Hillsborough County, Florida,
Case No. 82-8808, of Sexual Battery upon a
twel ve year old girl. During the course of
sai d sexual battery the Defendant told the
victim if she told anybody he would kil
her. The Defendant was sixteen years of age
at the time of that offense. Thi s
aggravating circunstance was proved beyond a
reasonabl e doubt .

2. The capital felony was commtted while the
Def endant was engaged in the commission of, or attenpt
to commit, or escape after commtting a sexual
battery.

The Def endant was charged and convicted
of commtting sexual battery upon the victim
of the hom cide. The Defendant was
convicted by the previous jury on My 12,
1989, of sexual battery with great force
Hi | | sborough County, Florida, Case No. 88—
15525, affirmed in Taylor v. State, 583 So.

2d 323 (Fla. 1991). This aggravating

ci rcunst ance was proved beyond a reasonabl e
doubt .

3. The capital felony was especially heinous,

atroci ous or cruel.

The victim died of mssive internal
injuries. The injuries occurred prior to
death as evidenced by the |arge anount of
internal bleeding. There is no evidence as
to when in the course of the brutal attack
that the victim loss [sic] consciousness.
There is evidence that the first injury
inflicted was choking of the victim The
victims larynx was crushed. Every maj or
organ in the victims body was either
crushed, lacerated or torn fromits position
within the body. Many of the victinm s ribs
wer e broken, some of which then penetrated
or tore major organs. The victim s dentures
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were broken in half and were found outside
of the body. There was a bite mark on the
victimis arm and the victims body was
dragged the length of the dugout where the

attack occurred. The victim s vagi na was
| acerated and the outside of the vaginal
area sustained a large tear. There is no

evidence to suggest that the victim |oss
[ sic] consciousness until this brutal attack
began and any one of the injuries sustained
woul d have Dbeen powerful enough and
delivered with such force that the victim
woul d have been aware of her inpending death

at the hands of her attacker. Thi s
circunstance was proved beyond a reasonabl e
doubt .

No ot her aggravating factors enunerated by statute
is applicable to this case and none other was
considered by this Court.

B). M Tl GATI NG FACTORS
Statutory Mtigating Factors

The Defendant requested the Court to consider
the follow ng statutory mtigating circunstance:

1. The wvictim was a participant in the
Def endant’s conduct or consented to the act.

The defense presented the testinony of a
witness who stated that he overheard the
Def endant and victim di scuss sex for drugs
and that the victim and the Defendant |eft
together going in the direction of the
dugout. The State put on rebuttal testinony
from the officer who interviewed this
wi tness shortly after discovery of the crine
that the witness did not tell himof such a
conversation but rather that the victim
approached a group of nales and asked for a
ri de whereupon she was told no one had a
car. The Court does not find this statutory
m tigating circunstance to exist.

Non- Statutory Mtigating Factors

The Defendant presented evidence and asked the
Court to consider the following non-statutory
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ci rcumst ances.
1. Fam |y background
2. Abuse of the Defendant as a child
3. Def endant’ s renorse

4. Suggesti on of Organi c Personal ity
Syndrone indicative of brain injury

5. Good conduct in jail

6. Li ngeri ng doubt concerni ng sexua
battery of this victim

1) & 2). The testinony of the Defendant’s
grandnot her, brother and an acquai ntance froma foster
hone established that the Defendant was placed in
foster care at the age of seven (7) and remained in
foster care with some brief exceptions until age
sixteen. During this tinme he had very linmted contact
with his nother and eight siblings. The Defendant was

beaten for bedwetting while in foster care. The
Def endant’ s father never |lived with himnor supported
hi m The Defendant’s mother suffered a brain

henbrrhage at a young age and neither reads nor

wites. The Court finds these mtigating factors to

exi st and gives them sone wei ght.

3). Defendant’s renorse was expressed by his
grandnot her who testified that the Defendant calls

once or twice a week and is renmprseful in that he
“could be honme doing things for his sisters and
mot her.” The Defendant’s brother testified that the

Def endant has expressed renorse about ten (10) tines.
The Court gave this mtigating circunstance very
little weight.

4). The testinony of Dr. Berland, a forensic

psychol ogi st, was to the effect that the Defendant is

of above average intelligence and that psychol ogi cal

testing suggests Organic Personality Syndrone. The
Def endant’s psychol ogi cal hi story of aggression
rebellion and conpul si veness coupl ed Wi th

psychol ogical testing is indicative of brain injury.

The Court gave this mtigating circunstance very
little weight.

5). The Def endant presented evi dence of good
conduct in jail through testinony of three detention
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deputies with the Hillsborough County Sheriff’s Ofice
who had contact with the Defendant in 1988 and 1991-
1992. All testified that the Defendant was one of the
better inmates and never caused a problem Thi s
mtigating circunstance was rebutted by testinony on
June 19, 1992, that the Defendant attacked a 63 year
old detention deputy, slashed him with a razor
requiring eight sutures and bruising by striking the
deputy with handcuffs. The Court gives the mtigating
circunstance of good conduct in jail very little
wei ght .

6). The Defendant argued, and the Court
considered, l|ingering doubt <concerning the sexual
battery of the victim of this homcide through the
testinony of Ois Allen and the statenents of the
Def endant to the officer that the initial contact was
consensual . The Court rejects this as a mtigating
circunstance with the observation that initial consent
to a sexual act does not preclude a subseguent sexua

battery.

The Court has very carefully considered and
wei ghed the aggravating and mtigating circunstances
found to exist in this case, being ever mndful that
human life is at stake. The Court finds, as did the
jury, that the aggravating circunstances present in
this case outweigh the mtigating circumstances
present .

* * *

/sl 23rd day of June, 1992.

(RS5/812-17) (e.s.).

1994 - Resentenci ng Appeal

On his resentencing appeal, Taylor argued that: (1) the
jury should not have been allowed to consider sexual battery as
an aggravati ng circumst ance because it al | egedly
unconstitutionally repeated an el ement of first-degree nurder;

(2) a prospective juror was inproperly excused after stating her
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opposition to the death penalty; (3) the trial court erred in
not requiring a Neil inquiry when the State exercised a
perenptory challenge of a prospective juror; (4) the Florida
death penalty statute which allows a bare majority death
recomendati on violates the Constitution; (5) the death penalty
statute conflicts with the Florida Rules of Crim nal Procedure;
(6) the penalty phase judge erred in admtting a graphic photo
into evidence; (7) the penalty phase judge failed to instruct
the jury on the intent elenent of the HAC aggravator; (8) the
penalty phase judge failed to instruct the jury on severa

nonstatutory mtigating factors; and (9) the sentence of death
was not proportional considering the balance of aggravating

versus mtigating factors. Taylor v. State, 638 So. 2d 30 (Fla.

1994). This Court rejected Taylor’s resentencing clainms and
affirmed Taylor’s death sentence, Taylor |1, 638 So. 2d at 33,
noti ng:

The new jury recomended death by an eight to four
vote. The judge found the follow ng aggravating
factors:

(1) Taylor had a previous felony conviction
involving the use or threat of violence; (2) the
capital felony occurred during the comm ssion of a
sexual battery; and (3) the capital felony was
especi ally heinous, atrocious, or cruel. The court
found no statutory mitigators but did give sonme weight
to Taylor’s deprived famly background and the abuse
he was reported to have suffered as a child. The
court considered but gave little weight to Taylor’s
renmorse, to psychol ogical testinony that while Tayl or
has above-average intelligence, he suffers from an
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organic brain injury, and to testinony concerning
Taylor’s good conduct in custody. The judge
det er m ned t hat t he aggravati ng ci rcunst ances
out wei ghed the mtigating factors and sentenced Tayl or
to death.

Taylor |1, 638 So. 2d at 32.
On November 14, 1994, the U S. Suprene Court denied

Taylor’s petition for wit of certiorari. Taylor v. Florida,

513 U. S. 1003 (1994).

1994 — 2005: Post-Conviction Proceedi ngs

On Decenber 16, 1994, Taylor submtted a Mdtion for
Extension of Time to Designate Counsel and to File Mtion under
Rul es of Crimnal Procedure 3.850 and 3.851. (Fla. S. C. Case
No. 80,121). On March 12, 1996, Taylor filed a Mdtion to Vacate
Judgrment s of Convictions and Sentences with Special Request for
Leave to Anend. On Septenber 8, 1997, the State filed its Answer
to Defendant’s Mdtion to Vacate Judgnments of Convictions and
Sentences with Special Request for Leave to Anend. On October
6, 1998, Taylor filed his Third Anended Motion to Vacate. On
Novenber 4, 1998, the State filed its Answer to Defendant’s
Third Amended Motion to Vacate. A hearing was held pursuant to

Huff v. State, 622 So. 2d 982 (Fla. 1993) on Novenber 25, 1998.

The Honorable Cynthia A Holloway, Circuit Court Judge for the
Thirteenth Judicial Circuit, entered an Order finding that it

woul d be appropriate to have an evidentiary hearing on Clains 5
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and 11 of Taylor’s Third Anended Modtion to Vacate Judgnents of
Convi ction and Sentence. *

On Septenber 19, 2003, Taylor filed anendnments to two clains
of his third anended notion. An evidentiary hearing was held
Cct ober 7-8, 2003, after which a fourth anended post-conviction
motion was filed on February 17, 2005. On April 8, 2005,

anot her Huff hearing was held to consider whether an evidentiary

* The delays in this post-conviction case were attributable to
several different factors. Among ot her things, evidentiary
hearings were reschedul ed on nmultiple occasions due, in part, to
(1) various notions for continuances, (2) the successive recusal
of three successor judges appointed in Hillsborough County, (3)
t he eventual reassignnent of this case to Pol k County, (4) the
subsequent reassignnment of this case to successor judges in Polk
County on two separate occasions, (5) the pendency of interim
Fl ori da Suprene Court proceedi ngs concerning the adm ssibility
of PET scans, (6) post-conviction depositions of nunerous expert
Wi t nesses, and (7) the authorization of neurol ogical testing of
t he defendant. For exanple, on 10-6-98, Taylor filed his Third
Amended Mtion to Vacate (with 20 issues). On 11-5-98, the
State submtted its Answer to the defendant’s Third Anmended
Motion to Vacate. On 11-24-98, Hillsborough Circuit Judge
Hol | oway granted an evidentiary hearing on issues 5 and 11. On
7-12-99, Judge Holl oway recused herself fromthis case and the
evidentiary hearing was cancell ed. On 10-4-99, a successor
judge in Polk County, Circuit Judge Robert A. Young reschedul ed
a Huff hearing. On 5-17-00, the successor trial court granted a
nmotion to continue the evidentiary hearing and notion to
transport the defendant for neurol ogical testing (PET scan). On
6-5-00, the parties stipulated that a PET scan would be
conducted of the defendant. On 6-22-00, Judge Randall MDonal d
entered an Order directing that the evidentiary hearing would be
continued until resolution of the Hoskins case by the Florida
Suprene Court on the adm ssibility of PET scans. On 8-21-00,
Tayl or was transported to Palm Beach Jail and then to testing
site for the PET scan and state’'s expert permtted to w tness
the PET scan testing. On 10-7-03, the evidentiary hearing
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hearing should include consideration of Defendant’s PET scan,
purportedly showing brain damage, to establish ineffective
assi stance of counsel, and/or to constitute newy discovered
evidence requiring a new trial. The trial court heard testinony
on Taylor’s PET scan results as part of evidentiary hearings
hel d on June 7 and 8, 2004.

On February 28, 2005, the trial court granted, in part, and
denied, in part, Taylor’s Fourth Anmended Mdtion to Vacate. The
victim s daughter, Sonya Davis, was deposed in 2005. M. Davis
confirmed that she did not want to testify for the defendant,
Perry Taylor, and that she would not have testified on Taylor’s
behal f at trial. (SR2/256-57). The trial court ruled, in

pertinent part:

The Motion is GRANTED as to the republication of
the Third Amended Motion through page 85.

The Motion is GRANTED as to Claim XXI, pages 86-
92, so far as it is a republication of the previously
granted “Ni xon Clainf amendnent; provided del etion of
citations and reference to Nixon v. State, 572 So. 2d
1336, (Fla. 1990), do not alter the original claim

The Mtion is DENIED as to “Amendnent And
Suppl enment To Claim V', pages 93-97, and Menorandum of
Law On Amendnment To Claim V, pages 97-101, as the
claimis adequately raised in the pleadings and the
i ssue has been litigated. In addition, Defendant’s
addition of this Anmendnent and Supplenent and
Menmorandum is DENIED as wuntinmely pursuant to Rule
3.851(f)(4), which allows amendnents up to 30 days
prior to the evidentiary hearing. Def endant’ s
evidentiary hearing is scheduled for March 3, 2005.

commenced before Circuit Judge McCarthy in Pol k County.
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The Motion is DENIED as to Claim XXlIl, pages 102-
13, regarding the Sexual Battery charge, as the claim
is already adequately raised in the existing
pl eadings. In addition, Defendant’s addition of this
claim is DENIED as untinely pursuant to Rule
3.851(f)(4), which allows anmendnents up to 30 days

prior to the evidentiary hearing. Def endant’ s
evidentiary hearing is scheduled for March 3, 2005.
The Motion is DENIED as to Claim XXI'l1, pages 113

— 114; Defendant’s claim that trial counsel was
i neffective pursuant to Strickland v. WAshi ngton, 466
U.S. 668 (1984), for failing to present the testinony
of the Victims sister, Goria House, in the penalty
phase. This claimwas abandoned by the Defendant in
Menmor andum I n  Support O Amendnment O Motion To
Vacate, Motion To admt Deposition O Sonya Davis Into
Evi dence, And Addressing Proposed Order On Anmendi ng
Motion To Vacate, filed on February 25, 2005. I n
addi tion, Defendant’s addition of this claimis DEN ED
as untinely pursuant to Rule 3.851(f)(4), which allows
anendnments up to 30 days prior to the evidentiary
hearing. Defendant’s evidentiary hearing is schedul ed
for March 3, 2005.

The Motion is DENIED as to Claim XXV, pages 114 —
115; Defendant’s claim that trial counsel was
ineffective pursuant to Strickland for failing to
present the testinony of the Victin s daughter, Sonya
Davis, in the Guilt Phase. Defendant’s proffer of the
deposition of Sonya Davis taken on February 24, 2005,
clearly shows Ms. Davis would not have been willing to
testify in the prior proceedings. In addition,
Defendant’s addition of Claim XXIV is DEN ED as
untimely pursuant to Rule 3.851(f)(4), which allows
amendnments up to 30 days prior to the evidentiary
hearing. Defendant’s evidentiary hearing is schedul ed
for March 3, 2005.

(PCR5/ 787- 88)
The trial court also found:

Def endant’s Motion to Admt Deposition O Sonya
Davis Into Evidence, filed on February 25, 2005, is
DENI ED. The Deposition would not have been admi ssible
as substantive evidence in the guilt phase of the
trial. In addition, the Deposition supports a new
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claim that is DENIED as untinely pursuant to Rule
3.851(f)(4), which allows anmendnments up to 30 days
prior to the evidentiary hearing. Def endant’ s
evidentiary hearing is scheduled for March 3, 2005.

( PCR5/ 788)

Post - Convi cti on Evidentiary Hearing

The Circuit Court’s final order denying post-conviction
relief set forth the follow ng conprehensive sumary of the
testinmony presented at the post-conviction hearings:

Evi dentiary Hearing October 7, 2003 — Commenci ng at
9:30 a. m

Dr. Henry Dee — Pages 10 — 51, Transcript of

Evi dentiary Hearing on October 7, 2003.

The defense called Dr. Henry Dee, a clinical
psychol ogist and clinical neuropsychologist as a
witness. Dr. Dee received his doctorate at the
University of lowa. The court accepted Dr. Dee as an
expert Wi t ness in t he ar ea of forensic
neuropsychol ogy. Dr. Dee testified that he perforned
an evaluation of Perry Taylor in My 2000. Dr. Dee
adm ni stered a Wexler battery of tests that showed
that M. Taylor had a verbal 1Q of 102, a perfornmance
| Q of 111, and a full scale 1Q of 107. There was a 9
poi nt difference between the verbal 1 Q and perfornmance
1Q and Dr. Dee testified that a 10 or 11 point
difference is considered to be clinically significant.

Dr. Dee said a 9 point difference indicated an alert
to the possibility that this is a significant finding.

Dr. Dee also adm nistered the Denman Test. Dr. Dee
testified that M. Taylor’s nenory quotient was 86
his non-menory quotient was 117, and his full scale
menory quotient was 100. Dr. Dee testified that 100
is right in the mddle of the average range. Dr. Dee
testified that the difference between the nmenory
guoti ent and nonnenory quotient would indicate to npst
neur opsychol ogists that the left hem sphere of the
brain is relatively nore inpaired that the right
hem sphere. Dr. Dee testified that the Wsconsin Card
Sorting Test he admnistered was nornmal, but the
categories test performance was in the brain damage
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range. Dr. Dee testified that the bal ance of the rest
of the tests he perforned were nornmal.

Dr. Dee testified as follows regarding his
conclusions, “That there is evidence of brain damage
and that’s evidenced by the discrepancy in the verbal

and performance 1Q and M. There’'s certainly
evi dence that behavioral disorganization, if we can
t hi nk of thinking as problem solving as behavior, is
nore apparent in left hem sphere functioning than in
right and that there is evidence of frontal | obe
i nvol venment from the testing and probably the left
hem sphere.” Page 21, Transcript of Evidentiary

Hearing on October 7, 2003. Dr. Dee agreed that he
coul d state wi thin a reasonabl e degree of
neur opsychol ogi cal probability that based on the tests
that he adm nistered and the records he reviewed that
M. Taylor suffers from brain danage. Dr. Dee
testified that he couldn’'t really coment on the
ability of the Defendant to appreciate the crimnality
of his conduct, but he testified that the nature of
t he brain damage M. Tayl or had woul d suggest it woul d
be very difficult for himto conform his conduct to
the dictates of the law. Dr. Dee also testified that
the intensity of the violence and apparent rage
mani fested by M. Taylor in the comm ssion of the
crime was consistent with the crines commtted by
patients with frontal |obe injuries or dysfunction
Dr. Dee acknow edged that Dr. Berland testified at the
second trial that M. Taylor was brain danmaged. Dr
Dee further testified that he had nothing that he
woul d bet on as being the source of the brain damage.
Dr. Dee nentioned that he knew of M. Taylor falling
down the stairs when he was 7 years old, but testified
that he would need nore confirmatory information to
make a conclusion about that incident. Dr. Dee
testified that the crines commtted by the Defendant
were conmmtted in part because of his brain damage,
because the brain damage |owers his ability to contro

his conduct. VWhen asked about the instances of
m sconduct in the Defendant’s past including a rape
and abduction of a 12 year old girl, a slashing of a

guard, and the hom cide, Dr. Dee agreed that none of
t hem appeared to be well planned crim nal episodes and
were consistent with sonmeone who has frontal |obe
brai n damage.
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M. Stanley G aham — Pages 51 — 61, Transcript of
Evi dentiary Hearing on October 7, 2003.

The defense called Stanley Gaham M. Taylor’s
brother, as a witness. Stanley G aham agreed that he
was about 7 years older than his brother. St anl ey
Graham testified that he saw his brother fall down
sone steps when he was about 5 years old and hit his
head. He testified his brother was taken to the
hospital and he thinks he was there overnight. He
further testified that when Perry Tayl or returned hone
he went back to normal child play, but began suffering
m grai ne headaches. M Gahamtestified that tw ce he
saw M. Taylor hit his head on the banister on |ater
occasions. M. Grahamtestified that when M. Tayl or
was 7 years old he pushed a principal at school, and
he was taken from his nother and went to foster care.
M. Gaham testified that M. Taylor returned hone
again at about the age of 15. M. Gaham testified
that at that age the Defendant got angry quite a few
times and would cool down after about 30 m nutes of
bei ng angry.

Ms. Edw na G aham — Pages 62 — 66, Transcript of
Evi dentiary Hearing on October 7, 2003.

The defense called Edwina Graham M. Taylor’s
nmot her, as a witness. M. G ahamtestified that she
was 82 years of age. She testified that she coul d not
remenber whet her Perry Taylor ever hurt his head. M.
Graham testified that she cane to court in 1992 to
testify, but she asked to go hone because enotionally
she couldn’t stand it.

M. Charles Kelly — Pages 66 — 75, Transcript of
Evi dentiary Hearing on October 7, 2003.

The defense called Charles Kelly, a Brinks Guard,
as a witness. M. Kelly was working as a jail deputy
at the Hillsborough County jail in 1992. M. Kelly
was asked by the defense about an attack that occurred
and what he thought m ght have caused it. M. Kelly
testified that M. Taylor wanted to use the phone at
10: 00, but circunmstances rendered it inpossible to
pull M. Taylor out to use the phone before 10:15.
M. Kelly said it was a requirenment for prisoners
using the phone to be handcuffed and in |leg irons.
M. Kelly testified that after M. Taylor was
handcuffed with his arnms in front, but before his |eg
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irons were put on, he attacked M. Kelly with a razor
in his hand. M. Kelly testified that M. Tayl or was
subdued by him and another guard and by the tinme he
was on the floor about 5 or 6 other deputies were
t here. M. Kelly testified that M. Taylor could
probably not have escaped as a result of the attack,
and it was just a vicious attack. The defense advised
the Court that this incident took place after the jury
in the second penalty phase had reached its verdict
and before the Spencer hearing. M. Kelly testified
t hat he was not armed when the incident occurred and
that he was cut on his forearmwist and received 7
stitches. He testified that Perry Taylor was trying
to hit his face and neck area, and he could have
suffered nore extensive injury.

M. Howard C. Uy — Pages 76 — 105, Transcript of
Evi dentiary Hearing on October 7, 2003.

The defense called Howard C. Uy, a Security
Officer at Media General. M. Uy was a foster child
at Ms. Rutledge’'s foster home at the same tinme as
Perry Taylor. He testified that he and the other
foster kids were not allowed to play with other kids
unl ess one of Ms. Rutledge’s own children was around.
M. Uy testified that Ms. Rutl edge would whip all
of the kids with a rubber hose when she did not know
who had done sonething. He testified that she woul d
beat them | ong enough until sonebody confessed whet her
they did it or not. He testified that he knew Perry
Tayl or got spankings, but he did not know how i ntense.
He testified that Perry Taylor got punished for
wetting the bed and that it was his responsibility to
check on himfor Ms. Rutledge. He said he would tell
on M. Taylor and he kept getting spanked, so he
eventually started deceiving Ms. Rutledge and started
covering for M. Taylor. He testified that M. Tayl or
was one of the kids that joined himin running away
fromthe hone.

Evi dentiary Hearing October 7, 2003 — Comenci ng at

1:30 p. m
M. Mke Benito, Esq. —Pages 4 — 21, Transcript of
Evi dentiary Hearing on October 7, 2003.
The defense call Mke Benito, an attorney in
private practice, who was the prosecutor at the 1989
trial. He did not recall getting an entire file from
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the medical examiner. He testified that he nornmally
just had the autopsy report. M. Benito agreed with
the defense’'s statement that in 1989 a negative
finding on acid phosphatase would have nmeant to him
there was absolutely no acid phosphatase. He
testified that he had no recollection of asking Dr.
MIller what he neant by acid phosphatase being
negative. M. Benito said he could not quantify what

reasonabl e degree of nedical probability neant. He
testified as follows regarding acid phosphatase: *“I
don’t recall how nuch a positive acid phosphatase

woul d have nade any difference to the actual trying of
the case because it wasn’t a situation where we were
concerned about his identity, that there was DNA or
anything of that nature. So | ooking back, | don't
know how concerned | would have been about that,
except for maybe the sexual battery charged, you know,
| don’t know, but he admtted having consensual sex
with her, she just —she just angered him by biting
his penis.” Page 15, Transcript of Evidentiary
Hearing on October 7, 2003. M. Benito testified that
he was sure he argued that the significant damage done
to the vaginal area of the victimwas done by either
M. Taylor hinmself or by M. Taylor using an object on
the victim and that any kind of sexual encounter M.
Tayl or had with her was not consensual based on the
damage to her vagina.

M. James R McNally — Pages 21 — 30+, Transcript of
Evi dentiary Hearing on October 7, 2003.
The defense called James R MNally, a retired

adm ni strator and clinical social worker. He got to
know M. Taylor as a clinical social worker at the
Mendez Center. He testified that the Mendez Center

conducted a program for elenentary school age children
who were not able to function in a regular classroom
setting because of behavioral and nental health
probl ens. He said the majority of the children were
call ed *“oppositional defiant behaviored children”.

See Page 24, Transcript of Evidentiary Hearing on
Cct ober 7, 2003. He testified that Perry Taylor cane
there after having some difficulty with a principal at
his regul ar school assignnment. He testified that M.

Taylor was in the group of students who had angry,

acting out type of behavior, but that he never
actually saw himin the m ddle of an angry epi sode. He
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testified he would see him after an episode and in the
counsel i ng sessions he wasn't angry.

Honor abl e Manuel Lopez, Circuit Court Judge - Pages 30
—54, Transcript of Evidentiary Hearing on Cctober 7,
2003.

The defense call ed the Honorabl e Manuel Lopez, a
Circuit Judge in Hillsborough County, as a wtness.
Judge Lopez, as a private attorney, was court
appointed to represent M. Taylor at his 1992 penalty
phase. Judge Lopez testified that at the time he was
appointed to represent M. Taylor he had handled
sonewhere between 50 to 75 trials including sone
capital cases. Judge Lopez testified that his job was
to try to find as much mtigation as he could to
defend M. Taylor. Judge Lopez testified that he made
no strategic decision not to present any mtigating
circunstances he m ght have discovered. Judge Lopez
was asked about two statutory mitigators. Section
921.141(6)(b), Florida Statutes —“The capital felony
was committed while the defendant was wunder the
i nfl uence of extrenme nental or enotional disturbance”,
and Section 921.141(6)(f), Florida Statutes — “The
capacity  of the defendant to appreciate the
crimnality of his or her conduct or to conformhis or
her conduct to the requirements of law was
substantially inpaired.” He testified that he did
conduct an investigation to see if either of the two
statutory mtigators could be presented. He testified
that he conducted a background investigation of the
Defendant’s famly, his upbringing, and he retained
Dr. Robert Berland to assist himto establish these
mtigators. Judge Lopez was asked if he thought Dr.
Berland would be the only nental health expert he
woul d be calling. Judge Lopez testified that he
recalled the policy in Hillsborough County at the tine
did not favor the appointnent of another nental health
expert w thout a showi ng of sone extraordinarily good
cause. He said | ooking back on it he may have been
able to convince the court to have some brain testing
done. Judge Lopez agreed that he was not aware in
1992 of any other neurological —neuropsychol ogica
testing that could be conducted on M. Taylor that
m ght have el aborated on the extent and nature of the
brain damage. He testified that he did not request a
jury instruction on the tw mtigators. He also
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testified that if Dr. Berland had told himthat they
exi sted, he certainly would have put them on and asked
for the instruction. Judge Lopez testified that it
was M. Taylor’s decision that he didn't want his
nmot her to testify and that he basically went along
with the decision, because M. Taylor’s grandnother
did testify and the nmother’ s testi nony woul d have been
somewhat cunul ati ve. In addition, he testified that
t he nother was pretty adanant that she didn’t want to
testify. Judge Lopez described the aggravators in M.
Tayl or’s case as being pretty strong. He recalled the
aggravators as being heinous, atrocious, and cruel
commtted during the course of a sexual battery; and
previ ous comm ssion of a sexual battery. He described
the injuries to the victimas pretty overwhelmng. He
agreed that part of his approach was to have the jury
devel op sonme degree of synmpathy for M. Taylor’s
upbringing given the conditions of being in a foster
home, not having his famly around, and other evidence
that m ght engender some conpassion. He testified
that he had the Defendant’s brother, Stanley G aham
testify regarding the Defendant’s deprived chil dhood.

He al so called Alvin Thomas, who had been in the sane
foster home as M. Taylor, to testify. He testified
t hat he woul d have thought Dr. Berland would have told
himif he believed M. Taylor’s condition rose to the
| evel of a statutory mtigator. Judge Lopez agreed
with the statement made by the State that if he had
call ed a neuropsychologist the only thing he would
have been able to testify to was that he had performed
testing and that in his opinion the Defendant was
brain damaged. Judge Lopez al so agreed that that was
exactly the same testinony that Dr. Berland gave.
Judge Lopez testified that he did not know if further
neur opsychol ogi cal testing mght have revealed the
exi stence of statutory nmental mtigation, but it could
have.

M. N ck Sinardi — Pages 56 - 140, Transcript of
Evi dentiary Hearing on October 8, 2003.

The defense call N ck Sinardi, an attorney in
private practice in Tanpa, FL, as a wtness. M .

Sinardi, was M. Taylor’s trial attorney at his trial
in 1989. M. Sinardi testified that his overall plan
for defense of M. Taylor was a second-degree nurder
defense. In addition, he testified that his plan to
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defend the sexual battery charge was that it was
consensual . M. Sinardi testified that he had no
reason to believe that M. Taylor suffered from any
ki nd of mental or neurol ogical problenms. M. Sinardi
was asked if he spoke with Dr. Missington who was
hired to examne M. Taylor before undertaking the
guilt phase of the trial. M. Sinardi testified that
he had no independent recollection of that. M.
Sinardi was asked if that was part of his normal
preparation. He testified, “lI would have —think I
woul d have spoken with the second phase attorney
and/ or see Dr. Mussington’s report. Again, | had no
basis to believe that there was any conpetency issues
or insanity issues for purposes of a defense and/or

conpetency issue.” Page 61, Transcript of Evidentiary
Hearing on October 8, 2003.
(/g Si nar di testified t hat i nvol untary

intoxication is a defense he would have explored at
the time if applicable, but that his recollection was
that M. Taylor has a nmenory of what transpired. M.
Sinardi testified about this as follows: “1’m sure
it’s sonething we would have explored. Again, | think
that we had to make a decision on the best avail able
def ense. And based on the discovery, based on ny
conversations with M. Taylor, and in light of the
statenment that were were |[sic] dealing with, it
appeared that the best defense obviously was that it
was not preneditated or felony nurder, but it was in
fact depraved m nd and consensual sex, second-degree
mur der.” Page 63, Transcript of Evidentiary Hearing on
Oct ober 8, 2003. M. Sinardi testified that he is
confident he had conversations with M. Taylor about
this plan of action. M. Sinardi testified, “lI’msure
—my best recollection would have been that based on
his statement and confession, that were were [sic]
going to have a difficult tinme negating his
i nvol venent. So the issue becanme what was the degree
of his involvenent.” Page 64, Transcript of
Evi dentiary Hearing on Cctober 8, 2003. M. Sinard

testified that they vigorously tried to get w tnesses
to substantiate the issue of consent because the
victim had a history of drugs and prostitution, but
the Court excluded the wi tnesses from com ng before
the jury. M. Sinardi testified that this weakened
his defense with aspect to consent to the sexual
battery. M. Sinardi testified that he did not seek
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an expert pathologist to assist himin preparation of
t he case.

M. Sinardi was asked by defense counsel about a
bite mark that had been exci sed and why he deci ded not
to have it examned. M. Sinardi testified he didn’t
see how it would have affected the defense because it
wasn't an identity issue. He testified that he had no
recollection of consulting an expert to see if the
bite mark could be aged and he did not recall noticing
t hat an odontol ogy report was available. M. Sinardi
testified that he did not know if a reasonabl e degree
of medical probability was quantifiable when the
def ense asked himif it would nean 51 percent. M.
Sinardi testified that he did not recall ever having a
di scussion with Dr. MIller about what a reasonable
degree of nedical probability neant. M. Sinardi was
asked if it would have affected anything he had done,
if he had known that Dr. MIler thought the standard
was far more than 51 percent, and he replied that he
didn't think so.

M. Sinardi was asked about a report from Dr.
MIller that described radial injuries in the |abia
m nora area, and he was asked if he wuld have
objected to testinmony fromDr. MIler regarding injury
to the vagina, if he had known that the |abia mnora
was not part of the vagina. M. Sinardi testified that
he possibly m ght have objected. Def ense counsel
asked M. Sinardi if he agreed that the autopsy report
did not specifically note any injuries inside the
vagina and he replied that his recollection is that
the report said no injuries to three quarters of the
vagi nal area. M. Sinardi agreed that if he had had a
better understanding of the definitions of the parts
of the femal e anatony, it m ght have hel ped himwth
his motion for judgnent of acquittal. M. Sinardi
testified that he did not recall if there was any
testimony in the record fromDr. MIler that exluded
[sic] to any degree of nedical probability that the
injuries to the genital area occurred after death.
M. Sinardi testified that his understandi ng of what
negative acid phosphatase case |evels neant was that
there was no evidence of acid phosphatase. M .
Sinardi said he had no independent recollection of
having seen a Tanpa pathology report indicating a
phosphat ase level in the vagina of 264. M. Sinardi
testified that know edge of this fact would have been
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nore consistent with their claim of consensual sex.
M. Sinardi testified that he had no independent
recollection that Dr. MIler had found anything beyond
zero on acid phosphatase. M. Sinardi testified that
had he known it was not zero this would have
rei nforced the consensual sex theory.

M. Sinardi testified that he had no specific
recol l ection of discussing with M. Taylor whether M.
Tayl or shoul d denpnstrate anythi ng about his physique
to the jury. M. Sinardi testified that he wanted the
jury to see a side of M. Taylor that showed he was a
soft spoken individual and that it was an aspect of
trial strategy to show the Defendants physical
strength in contrast to the frail nature of the
victim M. Sinardi testified that he wanted to
denonstrate to the jury that this was a big powerful
man t hat becane enraged and did not have the intent to

kill the victim M. Sinardi was asked if there was
anything he wshed he had done. M.  Sinardi
testified: “No. Obviously, | would have |iked to have

been aware of the results of the acid phosphatase.
That may have been sone benefit in the consent issue
and al so possibly to the introduction of the w tnesses
as to the victims history of drug and prostitution --
drug usage and prostitution.” P 102, Transcript of
Evi dentiary Hearing on COctober 8, 2003. M. Sinardi
testified that he had no reason to believe Dr. Mller
was not telling the truth in the autopsy report and he
saw no reason to hire an i ndependent nedi cal exam ner
in light of the facts and the defense. M. Sinardi
testified that during the course of his representation
of the defendant he saw no reason to suspect that he
had psychol ogi cal problenms. M. Sinardi agreed that
nmost of the notions he submtted were boiler plate and
part of normal representation.

M. Bill Brown — Pages 141 - 147, Transcript of
Evi dentiary Hearing on October 8, 2003.

The defense called Bill Brown, who works for
Allied Security, as a wtness. M. Brown was a
private investigator in 1989 and he was hired to
investigate M. Taylor’s case. M. Brown testified

that he met with M. Taylor in excess of four or five
tines for nore than five hours. M. Brown said that
his initial inpression of M. Taylor, regarding his
mental abilities, was that he was sl ow. He testified
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that it appeared M. Taylor had attention deficit
di sorder, or possibly an auditory processing disorder.

He testified that M. Taylor would have a bl ank | ook
on his face like he just couldn’t conprehend what they
were trying to convey to him M. Brown testified
that he discussed his concerns about M. Taylor’s
demeanor and nental abilities with M. Sinardi, and it
was his inpression that M. Sinardi would pursue it.
M. Brown was asked about the fact that he was married
to Diana Allen who had prosecuted M. Taylor six or
seven years earlier in a 1982 sexual battery case.
He testified that this was explained to M. Taylor and
M. Taylor expressed no reservations about the
Situation.

Evi dentiary Hearing June 7, 2004
Dr. Frank Wbod —Pages 6—68, Transcript of Evidentiary
Hearing on June 7, 2004, Volune I.

The defense call Dr. Frank Wod, a Doctor of
Psychol ogy and head of the section of neuropsychol ogy
at Wake Forest University School of Medicine as a
witness. Dr. Whod has a Ph.D. from Duke University in
natural sciences psychology. Dr. Wod testified that
he had done 20 years of research on functional brain
i magi ng, including Positron Eni ssion Tonography (PET).

Dr. Wod testified that he and his coll eagues built
what was at one tinme the |argest data base of truly
normal PET scans. The defense proferred Dr. Wod as an
expert in neuropsychol ogy and PET i nmaging and he was
accepted as an expert by the Court in these areas.
Dr. Wod reviewed a PET Scan of Perry Taylor and a
report about the PET scan of M. Taylor done by Dr.
Kotler, the director of a PET scan facility in Boca
Raton, FL. Dr. Wod testified that he di scovered |eft
inferior dorsolateral frontal hyponetabolism and this
meant a metabolism val ue | ower than normal in the PET
scan of M. Taylor. He testified that the left
hem sphere is abnormal in two ways. One with respect
to the whole brain maxinmum and two with respect to
asymetry. He testified that asynmetry nmeant the |eft
hem sphere is significantly less active in this region
than the right hem sphere is in that region. D. Wod
was asked how the abnormalities he found relate to

behavi or. Dr. Whod testified that the abnormalities
woul d be rel at ed to cognitive or j udgment
di sinhibition and verbal nenory problens. Dr. Wbod
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also testified that there are studies that relate
brain damage to violent behavior. Dr. Wod testified
that he is corroborating Dr. Dee’'s statenents and
narrowi ng their scope that said certain data indicated
frontal | obe dysfunction, and that he considered it
nmore likely to be left frontal |obe dysfunction. Dr.
Dee said he reviewed M. Taylor’'s social history.
This included a violent outburst against a principal
when he was seven years old and testinmony that he had
a head injury at about that time from falling off a
bani ster on to a cenment floor for which he had to
spend the night in the hospital. Dr. Wod testified
that both of these m ght be related, but he did not
have enough history to know if they were. Dr. Wbod
also testified that the history of M. Taylor’s test
scores suggested to himthat M. Tayl or was recovering
froman injury, and he was getting better as he grew
ol der in his youth.

Dr. WIliam Mosman - Pages 69 — 101, Transcript of
Evi dentiary Hearing on June 7, 2004, Vol une 1.

The defense called Dr. WIliam Mdsman, a |icensed
psychologist in the State of Florida as a wtness.
Dr. Mosman was described as a forensic psychol ogi st
able to review matters involving nental mtigation,
and he was admtted w thout objection by the state as
an expert witness in this area. Dr. Mosman said he
reviewed the original attorney notes, clinical notes
fromDr. Dee, all the testing that goes back to 1982,
the crimnal I nvestigative reports, the arrest
affidavits, police reports, the nental health and
clinical reports fromvarious placenents M. Perry was
in, jail records, all of the sentencing orders, court
findings, and Pet [sic] scans. He al so personally
evaluated M. Taylor and adm nistered sonme tests to
hi m Dr. Mosman testified that the results of his
testing were consistent with the results obtained by
Dr. Dee. Dr. Mdsman was asked by the defense whet her
he thought a full picture of M. Taylor’s brain danage
was presented in the 1992 penalty phase. Dr. Msnan
testified that he did not feel a mnimally adequate
summary was given of the brain damage. He testified
that there was absolutely no discussion of the brain
danmage and its relationship to how if mght or m ght
not affect behavior, thinking analysis, judgnent and
i npul se control. Dr. Mosman testified about
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integrating the PET findings into the data avail abl e.

He testified that M. Taylor’s nother had a brain
henorrage [sic] that had a significant effect on her
function. He testified that M. Taylor’s older sister
has a | ong history of seizure disorders. And that M.

Taylor’s brother had a brain tunor at age 7. Dr .
Mosman described this as genetic |oading that's
abnormal. Dr. Mosman al so nentioned M. Taylor’s head

injury to the left front part of his head when he was
about five and that M. Taylor suffered from m graine
headaches after returning home from hospitalization.
Dr. Mosman noted an aggressive confrontation with a
principal within 24 nonths of the injury. Dr. Msnman
testified that M. Taylor’'s testing as a mnor was
i ndi cative of sonme abnormal unusual findings. Dr .
Mosman testified that the findings of Dr. Kotler, Dr.
Wod, Dr. Dee and his own findings relate directly to
a frontal |obe issue. Dr Mosman testified that when
you have problenms with that area you have inpulse
control problens that appear to be triggered off by
situational issues. The State asked Dr. Mysman about
sone tests he had given M. Taylor. Dr. Mosman
testified that his tests showed that M. Taylor had a
verbal 1Q of 112, a performance 1 Q of 97, and a ful

| Q of 105. The State asked Dr. Modsnan if 100 was
viewed as normal, and he agreed that it was. Dr.
Mosman admitted in his testinony that no hospital
records existed to docunment the injury suffered by M.
Tayl or as a boy. Dr. Mdsman was asked about Dr

Berland’ s testinmony at the 1992 penalty phase. Dr .
Mosman read some testinony from Dr Berland that
indicated Dr. Berland did not know how much M.
Tayl or’ s behavi or was based on his being a sociopath,
or because of his manic condition. Dr. Mosman not ed
that Dr. Berland testified that the WAIS-R profiles
suggest ed damage in both the right and | eft hem sphere
and sone frontal |obe damage. Dr. Mosman testified
that Dr. Berland did not have access and did not have
the data on brain damage that he want ed. Dr. Mosnman
testified that a suggestion of brain damage based on
the WAI'S was no substitute for doing a full battery of
neur opsychol ogi cal tests. Dr. Mosman testified that
further neurol ogical testing would have clarified that
M. Taylor has no nore sociopathic tendencies that
[sic] the average person and woul d have clarified the
anmbiguities Dr. Berland testified to regarding M.

34



Tayl or’ s behavi or.

Dr. Lee MIller - Pages 106 — 169, Transcript of
Evi dentiary Hearing on June 7, 2004, Vol unme 2.

The defense called Dr. Lee Mller, a retired
former associate nedical examner in Hillsborough
County. Dr. MIller was asked about any specific
training he had had in forensic pathology. He
testified that during his residency he had a 3 —5
week rotation at the nedical exam ner’s office in Dade
County. He also testified that he had sonme forensic
pat hol ogy training during his four years of training
as a resident in anatom c and clinical pathology. Dr.
MIller testified that he was board certified in
forensic pathology in 1983. Dr. MIller was asked
about a bite mark he found on the inner arm of the
victimand testified about at the guilt phase of the
original trial. Dr. MIler said that he excised the
bite mark, and it was preserved for a couple of years,
but ultimtely discarded. Dr. MIller called upon a
forensic pathologist, Dr. Lonnmeir to examne the bite
mark. Dr. MIller testified that he did not recall if
he ever told the defense about Dr. Lonneir and does
not know what becane of Dr. Lonmer’s report or if he
ever sawit. Dr. MIller answered affirmatively, when
def ense counsel asked if he had said at a deposition,
taken on October 3, 2003, that he w shed he had
foll owed up on the request for Dr. Lonneir to exam ne
the bite mark.

Dr. Mller testified that when he used the words
medi cal probability sometines its [sic] better than 51
percent and sonetines it’s alnost a certainty. Dr .
MIller agreed with the defense attorney’s statenment
that when he testified in 1989 he said that within a
reasonabl e degree of nedical probability the perineal
and the labia mnor l|acerations on the victim were
caused by stretching. Dr. MIller agreed with the
defense attorney, that when he was asked about his
testinony in 1992 concerning a large tear on the
victim that he didn’'t have any degree of certainty
about what caused the tear. Dr. Mller testified that
the ten radial l|acerations in the |labia mnor could
have been the result of a kick if the toe of the shoe
actually went into the vagina. However, he described
this as kind of a one-in-a-mllion shot. The Court
asked Dr. MIller if generally speaking the |acerations
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he found would involve penetration and he said that
t hey woul d. Dr. Mller testified that he did not
remenber if he had ever |ooked at M. Taylor’s shoes
and he did not know if any testing was done on them
Dr. MIller testified that any shoe, including the
def endant’s would be capable of penetrating the
victim s vagi na, because she had a very | arge vagina
and it was pouching to the outside. Dr. MIller agreed
that in his final report he considered the acid
phosphat ase results to be negative. He testified that
this does not nean there was absolutely no acid
phophatase, Dr. MIller testified at the hearing that
the tears on the victim were definitely caused by
stretching and not by direct inpact.

Evi dentiary Hearing June 8, 2004
Robert Norgard, Esq. —Pages 182 —202, Transcript of
Evi dentiary Hearing, June 8, 2004, Volunme III.
The defense called Robert Norgard, Esq., and he
was accepted by the court as an expert in the area of
generic standards for defense counsel in presenting

mtigation in death penalty cases. M. Norgard
testified that you would want your nental health
professional in place before jury selection begins
because these same jurors may ultimately be in the
penalty phase as well, and you need a grasp of what
mtigation you're going to present. M. Norgard was
asked about t he i nportance of usi ng a
neur opsychol ogi st in presenting brain damage

testinmony. He testified that neither a psychiatrist
nor a psychologist have the expertise to diagnose
organi c brain damage. M. Norgard was asked about the
def ense attorney being limted to one nental health

expert. M. Norgard testified that in 1992 it was
recogni zed that an attorney in a capital case may need
a nmultidisciplinary wuntilization [sic] of nental

heal th experts and that reasonably conpetent counsel
were being trained on how to get the resources needed.

Dr. Jon Kotler — Pages 203 — 279, Transcript of
Evi dentiary Hearing, Volume Ill, and Pages 283 —335,
Transcript of Evidentiary Hearing, June 8, 2004,
Vol unme | V.

The State called Dr. Jon Kotler as a witness. Dr.
Kotler is the chief of nuclear nedicine at Holy Cross
Hospital and the owner of a nuclear nedicine PET
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facility. Dr. Kotler is licenced [sic] to practice
medicine in Florida and is board certified in nuclear
medi ci ne. Dr. Kotler testified that he did not have
any experience in behavioral association of PET
scanning with crim nal behavior or inpulsive behavior.
The Court accepted Dr. Kotler as an expert in the
adm nistration and interpretation of PETs. Dr. Kotler
was asked about the use of PET scans in ternms of
di agnosi s of behavioral conditions. Dr. Kotler said
brain i magi ng has not advanced rapi dly because they do
not yet have a good nornal database. Dr. Kotler was
asked if Dr. Wod had a database of 60 nornmal subjects
if that would be an adequate database to conpare the
defendant’s scan to for diagnosis corroboration of
normality or abnormality. Dr. Wod said it would be
totally inappropriate. Dr. Wod agreed that the nost
i nportant way to nake a determ nation of abnormality

is to visually 1look at the inmages. He said
statistical measurenment even in published articles
significantly varies. He testified that it is too

easy to mani pul ate data. Dr. Kotler discussed a PET
done of M. Taylor on August 24, 2000. He testified
that on the quantitative analysis there was an area of
mld reduction in netabolic activities relative to the
contral ateral side which corresponded with the |eft

frontal cortex. He described the gentle borderline
reduction as slightly greater than a 20 percent
vari ance. Based on his experience he did not think
this reduction in the left frontal | obe was
significant at all. He testified that he saw no
devi ations on the scan that were significant. Dr .

Kotl er described the 20 percent value as arbitrary
because it is not based on any normal database. Dr.
Kotler testified that he did not do a psychiatric or
behavioral interpretation of the PET scan of M.
Taylor and that it’s not his job to do neurologic
behavi oral psychiatric interpretations of PET scans.

Dr. Helen Mayberg — Pages 335 — 402, Transcript of
Evi dentiary Hearing, June 8, 2004, Vol une |V.

The State called Dr. Hel en Mayberg, a professor of
psychi atry and neurol ogy at Enory University School of
Medi ci ne, as a w tness. Dr. Mayberg testified that
she did a post-doctoral fellowship in nuclear
medi cine, in particular PET inmaging, at John Hopkins.

The court accepted Dr. Mayberg as an expert in the
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field of neurol ogy and PET scan imaging. Dr. Mayberg
was asked about the photographs of M. Taylor’s PET
scan and if she thought it was an abnormal or nornal
scan. Dr. Mayberg said her inpression was one could
see sone areas of asymmetry, but overall there were no
findings not consistent with any known diagnostic
entity. Dr. Mayberg testified that there is trenendous
variability in healthy people that have been screened.
Dr, [sic] Mayberg was asked by the state if PET scan
was being used in 1988 to diagnose or corrorborate
[ sic] or confirm behavi oral condi tions. She
responded, “Well, when you put it that way, no.
nmean in ‘88 there weren’t even statenments yet by the
Acadeny of Neurology summarizing the primary uses.”
Page 372. Transcript of Evidentiary Hearing, Volune

| V. Def ense counsel asked Dr. Mayberg about an
article she had witten titled, “Commrent ary,
Functi onal Brain Scans as Evidence In Crimnal Court:
An Argunment For Caution.” In the article, Dr. Mayberg
sai d, “Al t hough not sur pri sing, it is deeply
di sturbing that society is so willing to enbrace the
use of functional brain imging to explain human
viol ence.” Pages 392 —393, Transcript of Evidentiary
Hearing, June 8, 2004, Volune 1V. Dr. Mayberg

testified she woul d not describe her present state as
bei ng di sturbed but rather cynical about the use of
PET scans in the courtroom

Evi dentiary Hearing March 3, 2005
Dr. Ronald Keith Wight —Pages 6 —61, Transcript of
Evi dentiary Hearing on March 3, 2005.

The defense called Dr. Ronald Keith Wight, a
forensic pathologist in the private practice of
forensic pathology as a witness. Dr. Wight is also a
faculty nmenber at the University of Mam and is
licensed to practice nedicine in Florida and
Tennessee. The defense proferred the witness as an
expert in pathology and forensic pathology and the
State had no objection. The Court admtted Dr. Wi ght
as an expert in these areas. The Defense asked Dr.
Wight what materials he had exam ned in preparing for
his testinony. Dr. Wight testified that he exam ned
t he autopsy report, both the draft and final versions,
on Ceraldine Johnson; the |aboratory testing,
i ncl udi ng toxicology testing; various testinmony by Dr.
Mller; a deposition from May of 1989 and a trial and
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trial testinmony from 1989; trial testinmny from 1992;
depositions from 2003, a copy of his own deposition
from 2004; a deposition of Dr. Lynch in 2005; a nunber
of phot ographs of the scene and autopsy; and a nunber
of police reports. The defense asked Dr. Wight if he
could state to a reasonable degree of nedica
probability when Geraldine Johnson died, and Dr.
Wight testified that he believed M. Johnson died
around the morning of the 239 Dr. Wight testified
that he was not able to narrow the time down any
further wthout nore facts. The defense asked Dr
Wight if Ms. Johnson was alive when the injuries to
her genital area were inflicted. Dr. Wight testified
that they appeared to be postnortem because there was
m nimal or no bruising associated with the |acerations
in the photographs he had seen. He testified that the
| acerations would produce swelling if there was a
heart beat and because he could discern no swelling it
woul d suggest Ms. Johnson had very little or she | ost
her bl ood pressure immediately after the | acerations
were received.

The defense showed Dr. Wight two photographs
identified as Defense Exhibits 9 and 10 and asked him
if all of the injuries noted in Dr. MIller’s autopsy
report were shown in the photographs. Dr. Wi ght
responded affirmatively. The defense asked Dr. Wi ght
what the standard practice in forensic pathol ogy,
particularly in 1988, was in the exam nation of the
genital area of a deceased suspected rape victim Dr.
Wight testified that the general accepted approach to
examning a female victim suspected of rape was to
renove the vagina, the rectum and the bladder as a
bl ock. He testified that this allows a doctor to
obtain specinmens for the purposes of testing for the
presence of seminal fluid and also testing for D.N A
it allows the doctor to take m croscopic sections of
the injuries to |look for evidence of vital reaction,
which is henorrage [sic] into the tissue, and also for
any evidence of early healing, or later healing. He
testified that this was difficult to do if that area
of the body is not renoved fromthe body. The defense
asked Dr. Wight if Dr. Mller did that, and Dr.
Wight replied in the negative. The defense asked Dr.
Wight if there was any reason a conpetent Medical
Exam ner woul d not do that and Dr. Wight replied that
sone people don’'t do that primarily because they
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weren’t trained to do the exam nation that way. The
def ense asked Dr. Wight how the mcroscopic exam
woul d have assisted in determining the tinme of
i njuries. Dr. Wight testified that the exam ner
woul d be | ooking for evidence of red cells outside of
bl ood vessels which indicates that there was bl ood
pressure after the injury occurred. Dr. Wight
testified that there was a substantial |ikelihood that
this would have nailed down how |ong the victim was
alive or if she was alive when the injury occurred.

Dr. Wight testified that the exam Dr. MIller
conducted could easily mss spermcells. Dr. Wight
testified that a big advantage to renovi ng the vagi na,
rectum and bladder is that it allows you to nore
carefully pick the areas that fluoresce with a Wod’s
| anp. Dr. Wight testified that you can get a near
100 percent collection if done this way, but the
collection can probably drop as |low a 50 percent if
not done that way. The defense asked Dr. Wight if he
t hought the exam that had been done was adequate for
an exam nation of a deceased suspected rape victim
Dr. Wight testified that there was nothing that he
had heard indicating that Dr. MIler used a Wod' s
| anp. He further testified that if you don't renove
the vagi na, rectum and bl adder, which he is
relatively confident was not done by Dr. MIller, then
usi ng the Wod' s |anp woul d probably have been a waste
of tinme.

Dr. Wight testified that the standard used in
defining reasonabl e degree of nedical probability is
90 percent or better as the probability, but he said
that some people use 51 percent as the test for
reasonabl e nmedi cal probability. The defense asked Dr.
Wight if he could state to a reasonable degree of
medi cal probability what caused the injuries to Ms.
Johnson. Dr. Wight testified that the injuries in
the genital area were caused by being kicked. The
defense showed Dr. Wight, State exhibits 26A and 26B
fromthe trial, a right and left shoe, admtted into
evi dence May 9, 1989, and asked himif the shoes were
capable of inflicting the injuries that he saw in the
phot ographs and in the autopsy. Dr. Wight testified
that practically any shoe in the world could have
caused the injuries. He testified that even though a
toe of the shoe is rounded, if the wearer Kkicked
sonebody between their |egs they could get caught up
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in the pelvic bones and tend to conpress and produce
the kinds of injuries the victim had. Dr. Wi ght
referred to photographic exhibits 9 and 10 and
testified that the inner nost injuries were to the
introitus and he pointed out some |acerations on the
exhi bits. The defense showed Dr. Wight a diagram
mar ked as exhibit 3A drawn by Dr. Mller, and it
refers to what appear to be the innernost |acerations.

Dr. Wight testified that the |acerations on the
di agram were not those he indicated on the pictures.
Dr. Wight testified that if Dr. MIler’s diagram was
correct then Dr. MIler would have been incorrect if
he testified that everything he observed was in the
pi ctures. Dr. Wight testified that the shoe could
have caused the innernost injures, which were caused
by stretching.

The defense asked Dr. Wight if he could state
with a reasonabl e degree of nedical probability that
Ms. Johnson suffered a sexual battery in the sense of
an intrusion by an object penetrating the vagi na, and
Dr. Wight testified that based on his exam nation of
t he aut opsy and phot ographs from the autopsy she did
not . He testified that she was kicked. The defense
asked Dr. Wight about the acid phosphatase results
and asked himto refer to Defense Exhibit Number 2.
Dr. Wight testified that the acid phosphatase results
were inconclusive. He testified that generally
speaki ng val ues above 300 of the prostatic portion of
aci d phosphati ase are consi dered di agnostic of recent
intercourse with ejaculation by a male. He testified
t hat val ues under 100 are considered to be evidence of
t he absence of that. The defense referred Dr. Wi ght
to a treatise titled, “Quantification of Vaginal Acid
Phosphatase and its Relationship to the tine of
Coitus”. Dr. Wight interpreted one portion of the
article as saying that you can’t definitively say that
a level 300 elimnates possibility of recent coitus.
The defense asked about another sentence in the
article that said that when |lower l|evels are found
under 300 the techniques of identifying semen by
protein or isonenzyne electorphoretic patterns by
classification of sperm diaphorase nmay prove useful.
M. Wight testified that the article was received in
1976 and that the tests were available and used in
1988. The defense referred to the article as
recommendi ng that bel ow 300, further chem cal testing
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or enzymatic testing would be necessary to confirm or
refute the presence of senen, and asked Dr. Wight if
that was the standard any reasonabl e Medi cal exam ner
woul d have worked to in 1988. Dr. Wight replied
affirmatively. M. Wight testified that this article
was probably the |leading article on this matter, and
the defense introduced the article into evidence
wi t hout objection. The Court admtted the article
into evidence as Defendant’s exhibit No. 4.

Dr. Wight testified that his opinion as to the
presence of acid phosphatase in the vagina was
equi vocal. He testified acid phosphatase was present
at a level of 237. Dr. Wight testified that a
reasonabl e forensic pathologist in a nurder case in
1988 would follow up a 264 or 237 phosphatase result
with additional recommended tests. Dr. Wi ght
testified that the |evel was consi stent with
consensual sexual intercourse within 24 hours before
deat h. Dr. Wight also testified that the level in
this case was consistent with a consensual vagi nal

sexual intercourse about the time of death pre-
ej acul ation and that could have raised a negative or
very low level to the 267 or 234 level. The defense

asked Dr. Wight about a bite mark on the right arm of
the victim Dr. Wight indicated that he believed that
Dr. MIler had excised the bite. However, there was
no odontol ogy report. Dr. Wight testified that a
reasonabl e standard of care in 1988 would have been to
have the medical exam ner ask an odontol ogist for a
report on the bite mark which coul d have indi cated how
soon before death the bite was received, and a report
from an odontol ogi st could sonmetinmes help with show ng
the bite mark could or could not have been caused by a
specific individual. Dr. Wight testified that the
evi dence investigation done by Dr. MIller makes it
i npossible to put the bite mark anywhere closer than
two or three days before the time of death. Dr .
Wight testified that assum ng he had been retai ned by
the defense in 1988 and the excised material was
preserved until the first trial in 1989, he would have
wanted to take m croscopic sections of it to at |east
tell how soon before death the bite was received. He
testified that this was apparently not done by Dr

MIller. Dr. Wight also testified that there was no
i ndi cation that swabs were taken from the bite mark
for D.N.A analysis, which he testified should have
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been done within a reasonable standard of care in
1988. Dr. Wight testified it was outside the
standard of care in 1988 to fail to take swabs of
vagi nal sanples for slides, acid phosphatase, and
D. N. A, anal ysi s. Dr. Wight testified that he had
been hired to assist the defense in 1988-1989, he
could have testified to the jury as to the failures of
standard of care on the bite mark issue, the vaginal
D.N. A issue, and the acid phosphatase issue.

Dr. Wight testified that to a reasonabl e degree
of medical probability the inner nost genital injuries
were inflicted by a kick. Dr. Wight testified that
the victim had a |large number of kicking type or
stonping type injuries and that death occurred at the
barest mninmum in a mnute and probably over many
m nut es. The state asked Dr. Wight about blood in
the pictures and he testified that this did not nean
there was blood flow because you can get that
postnmortem The State directed Dr. Wight to a report
by Dr. Donald Taylor which contained defendant’s
account of the alleged offense in which he told the
victim he wanted straight intercourse and she
straddled him on a bench and they began to have
intercourse. Dr. Wight testified that the |low | evel
of acid phosphatase was consistent with intercourse
where there isn’'t ejaculation but there is a release
of pre-ejaculate, but it is also consistent wth
ejaculation by a male 12 to 24 hours before. Dr .
Wight testified that the victinms blood flow was not
the result of blood pressure but from gravity. Dr.
Wight testified that the type of injuries suffered by
the victimwere consistent with the Defendant, if he
was the one who kicked the victim being in a rage.

Dr. Catherine Lynch —Pages 72 — 111, Transcript of
Evi dentiary Hearing on March 3, 2005.

The State called Dr. Catherine Lynch, an Associate
Professor and Director of the Division of General
Obstetrics and Gynecol ogy at the University of South

Fl ori da College of Medicine as a wtness. Dr. Lynch
is licensed to practice in Florida and is board
certified in obstetrics and gynecol ogy. Dr. Lynch

testified that her area of expertise is urogynecol ogy,
pelvic reconstructive surgery for the treatnment of
i ncontinence and prol apse. She testified that in the
past she has exam ned six to eight wonmen who have been
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victims of sexual battery or sexual assault. Dr .
Lynch testified that she revi ewed phot ographs and the
aut opsy report and the corresponding diagrans in this
case and that she was asked to review t he photographs
initially to see if there was injury to the vaginal
tissues. The State asked Dr. Lynch to refer to
Defense Exhibit 3, the typed autopsy report and
Def ense Exhibit 3A, page 1, which was a di agram used
by the Medical Examiner, Dr. Mller. Dr. Lynch was
asked to note where the injuries had occurred to the
victim Dr. Lynch noted that there were 12 actual
| acerations or indications on the diagram Dr. Lynch
said that the narrative by Dr. Mller in Exhibit 3
corresponded with the diagram Dr. Lynch testified
that after she reviewed the autopsy report and the
Medi cal Exam ner’s diagram she | ooked at pictures of
the victims body to see if she could see in the
pi ctures the injuries that were denoted by Dr. MIler
on his autopsy report and diagram Dr. Lynch revi ewed
State Exhibit Seven and in that picture she could see
four of the injuries Dr. MIler showed on his diagram

Dr. Lynch also reviewed State Exhibit 6 and testified
that she could see 4 of the lacerations on that

pi cture. In State Exhibit Nunber 24, Dr. Lynch
testified that she could see 3 clearly denarcated
| acerations. She testified that she could nore

clearly see on State Exhibit 24 +the perianal
| aceration and two | acerations near that |aceration.
On State Exhibit 10, Dr. Lynch testified that she
could see the laceration that is just above the uretha
and one towards the victins |eft. In addition, on
State Exhibit 10, Dr. Lynch testified that she could
see discoloration and bruising toward the victinis
right. In total, Dr. Lynch, testified that she coul d
see 10 of the 12 injuries. Dr. Lynch testified that
State Exhibit 7 showed injury to the anterior vagi nal

wall and that State Exhibit 6 showed the anterior
infjury as well as a 5:00 o clock posterior vaginal
wal |l injury. She testified that she could see 3 of

the 4 vaginal injuries marked by Dr. MIller on his
diagram Dr. Lynch testified that the injury to the
vagi na would indicate sone sort of penetration that
caused that injury.

Dr. Lynch testified that in her expert nedica
opi nion sonething |large was put into the vagina that
caused the tearing and ripping. Dr. Lynch testified
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that the tearing and stretching of the tissues she saw
were simlar to the type of injuries she saw i n nornal
childbirth and she had seemthis type of injury from

sexual trauma. She testified that she has seen
simlar type of injuries in normal childbirth and from
sexual traumma. Dr. Lynch testified that the victim
has injuries to her perineum nost |ikely caused by

the same nmechani sm that caused the vaginal injuries.
Dr. Lynch testified that she did not believe that a
ki ck could have caused the type of injury that could
be seen on the perineum because with a kick she woul d
expect to see a |ot of bruising around the area and
not just torn tissue. Dr. Lynch was asked by the
State about blood flow and she testified that she
coul d see evidence of red blood around the | arge anal
| aceration and sone of the perineal |acerations and
the | abial l|aceration. She testified that she did not
think the injury was postnortem because of evidence of
bl ood flow to the tissue and sonme bruising changes.
Dr. Lynch testified that had the victim sustained
these injuries sonetinme prior to the incident she
woul d have been in pain. Dr. Lynch was asked to
gquantify the pain and she testified that the victim
woul d have had difficulty walking, a difficult time
sitting down, and a difficult time having intercourse
until the injuries heal ed. Dr. Lynch testified that
she did not have any special training in pathology or
forensi c medicine. Dr. Lynch testified that you can
have bruising or swelling in the perineal area within

five to ten mnutes of the injury. Dr. Lynch
testified that it is possible for a kick to have
caused the perineal injuries but not the vaginal

injuries unless the foot was able to fit into the
vagina. She did not think it likely that Defendant’s
shoes, exhibits 26A and 26 B, were able to fit into
t he vagi na.

Dr. Donald R Taylor, Jr. — Pages 111 — 167,
Transcript of Evidentiary Hearing on March 3, 2005.
The State called Dr. Donald R Taylor, Jr., MD.,
a Psychiatrist in private practice, as a witness. Dr.
Taylor testified that he specialized 1in adult
psychiatry and forensic psychiatry and is |icenced
[sic] to practice medicine in Florida. Dr. Tayl or
testified that he was contacted by the State in March
2004, and he was asked to evaluate the Defendant
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regardi ng whet her he suffered from brain danage or any
ot her nental disorder. Dr. Taylor testified that he
has testified as an expert in psychiatry in crimna
court approximately ten times a year for the past
ei ght vyears. The State tendered the witness as an
expert in psychiatry and forensic psychiatry and he
was accepted by the court as an expert in these areas.
Dr. Taylor testified that he reviewed records and
exam ned the Defendant on June 3, 2004. Dr. Tayl or
subsequently prepared a report that was narked as
State Exhibit 8 and received into evidence. In his
report Dr. Taylor outlined docunments he reviewed
including a transcript of the Dr. Berland s testinony
at a prior trial, Dr. Dee's psychonetric testing, a
report by Dr. Wod and a transcript of Dr. Wod' s
deposition testinony, and testinmony of Dr. Misman
including the results of psychonetric testing
adm ni stered by Dr. Msman.
Dr. Taylor testified that after he reviewed the
docunments and testinony of the various witnesses in
the case and that he knew that three opinions has been

rendered that the defendant was brain danmaged. Dr.
Taylor testified that in addition to reviewing the
records he conducted a <clinical interview which

consi sted of a history and nental status exam nati on.
Dr. Taylor testified that when he interviewed the
Def endant, the Defendant indicated that he went off on
the victim and kneed her and pushed her. Dr. Tayl or
testified that the Defendant indicated that he had
attenpted to have sexual intercourse with the victim
Dr. Taylor testified that the Defendant had told him
that he had been convicted of sexual battery of a
twel ve year old, and that the Defendant told himthat
his encounter with the victim was consensual. Dr .
Tayl or testified that the Defendant told him that he
woul d becone aggressive and ready to fight if he
consumed al cohol . Dr. Taylor testified that the
eval uation of the Defendant was |argely verbal. Dr.
Tayl or described the questions he asked as being a
fairly standard set of gquestions to test an
i ndividual’s cognitive functioning very simlar to an
instrunent called the Mni Mental State Exam nati on,
which is a screening instrument for cognitive
i npai r ment . Dr. Taylor testified that the Defendant
made only a few errors in answering the questions and
t hat considering his education |evel his performance
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was within normal limts. He described it as average.

Dr. Taylor testified that if sonebody’ s performance
is average or significantly above average then there’'s
no suggestion of any pathol ogy. Dr. Tayl or defined
brain damage as sone type of traumm or insult to the
brain that results in some type of inpaired brain
functioning. Dr. Taylor testified that based on his
exam nation of the Defendant he sees no evidence that
he suffers from brain damage. Dr. Taylor testified
that part of the basis of his opinion is that he saw
no evidence of any severe or significant head injury.

Dr. Taylor also testified that part of the basis of
his opinion was that there is no diagnostic study to
docunent any structural abnormality of the defendant’s
brai n.

Dr. Taylor also testified that the fact that two
doctors interpreted the PET scan as nornal formed part
of the basis of his opinion although it is not an
instrunent used to determ ne brain damage. Dr. Taylor
also testified that Defendant’s nunerous 1-Q tests
taken in 1981, 1989, 2000, and 2001 were a basis of
his opinion that the defendant does not suffer from
any brain damge. Dr. Taylor testified that he
reviewed a transcript where an ol der half brother of
t he Defendant indicated that the Defendant had struck
his head on a banister at age five. He testified that
t he Defendant did not report or recall anything al ong
these lines nor did a transcript fromthe Defendant’s
not her indicate anything about this incident. Dr.
Taylor did indicate that the Defendant told himthat
he | ost consciousness after being hit on the head
whil e playing football at age 18 or 19. Dr. Tayl or
was asked to comrent on sone neuropsychol ogi cal tests
done by Dr. Dee and Dr. Mdsman of the Defendant, sone
of which were interpreted to be abnormal and sone
which were interpreted as nornmal. Dr. Tayl or
testified that people can have variable scores on
neur ol ogical tests w thout being brain damaged and
that different individuals function better in sone
areas of the brain than others. Dr. Taylor testified
that it was possible to score high in one area of
neur opschol ogi cal testing and |low in another, and that
is not in and of itself enough to make a di agnosi s of
brai n damage.

Dr. Taylor testified that with nost sorts of brain
damage you are going to be able to see sonme type of
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structural abnormality on an instrunent such as a
MR I. scan or a CT scan. Dr. Taylor testified that
neur opsychol ogical testing is not usually used an an
[sic] instrument to make the diagnosis of brain
damage, but is helpful in assessing the effect of
cognitive functioning once brain damge has been
di agnosed. On cross exam nation, Dr. Taylor stated
that he had testified at sentencing hearings in siXx
capital cases in the |ast eight years, five tinmes for
the State, and once for the defense. Dr. Tayl or
stated that he had not testified that a crimnal
def endant suffered from brain danage in the siX
capital cases. Dr. Taylor testified that he was
qualified to comment on t he results of
neur opsychol ogi cal tests but he was not trained to
adm ni ster or score them Dr. Taylor testified that
his practice was 90 percent forensic evaluations for
attorneys, judges and insurance conpanies. He
testified that 10 percent of his practice consists of
out patient clinical psychiatry.

Dr. Taylor testified that in nost cases a physica
exam i s unnecessary in a psychiatric exam nation and
that he did not conduct a physical exam on the
Def endant . Dr. Taylor testified that he interviewed
t he Defendant for about 2 hours. Dr. Taylor testified
t hat when he interviewed the Defendant regarding the
present offenses, M. Taylor did not nake any
statenents indicating that the sexual episode with the

victim was anything but consensual. Dr. Tayl or
testified that he was aware that Dr. Wod had found
abnormalities to the Il|eft frontal | obe of the

Def endant in a PET scan. He testified that he gave
have little weight to this because he believes the way
Dr. Whod interprets PET scans and correlates themto
behavi oral issues was beyond where nost physicians in
the field have gone, and because two ot her physicians
read the PET scan as being within normal limts. Dr.
Taylor testified that you can have brain damge
wi thout it showing up in current imaging technol ogy.

Dr. Henry Dee — Pages 170 - 177, Transcript of
Evi dentiary Hearing on March 3, 2005.

The defense called Dr. Henry Dee, a clinical
psychol ogist and <clinical neuropsychologist as a
witness. Dr. Dee testified that a nental status exam
woul d not be sufficient by itself to establish brain
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danage but was nostly used as a screening instrument

to indicate whether nore needed to be done. Dr Dee
tal ked about Dr. Taylor’s comments on variable test
scores. Dr. Dee testified that when he says an

individual fails a test, he nmeans that the only people
who have ever scored in that range are people who are
brain damaged. He did not believe Dr. Tayl or grasped
this when nentioning variable test scores. Defense
counsel asked Dr. Dee about testinony from Dr. Tayl or
that indicates a fundanental distinction between brain
damage and i npairnment. Dr. Dee indicated he did not
see a substantive difference between those two things
as far as the behaviorial issues in the case were
concer ned.

( PCR5/ 724- 61)
Foll owi ng the evidentiary hearings held on October 7-8,
2003, April 8, 2004, June 7-8, 2004 and March 3, 2005, post-
conviction relief was denied on February 1, 2006. Tayl or’s

notice of appeal was filed on February 27, 2006.

SUMVARY OF THE ARGUVMENT

| ssue |: Sufficiency of the Evidence (Sexual Battery),
| AC/Guilt Phase, Brady/Galio, and Newy Discovered
Evi dence

Tayl or’s challenge to the sufficiency of evidence of felony
mur der / sexual battery is procedurally barred in post-conviction.
Moreover, Taylor failed to denonstrate any deficiency of

counsel and resulting prejudice under Strickland. Tayl or’s

claimof “newy discovered” evidence is predicated on Taylor’s
flawed interpretation of Dr. MIler’s post-conviction testinony,

and the evidence continues to support a finding of sexual
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battery. Further, the nere fact that various post-conviction

experts may di sagree does not constitute any Brady/Gglio claim

| ssue Il: The | AC/Penalty Phase Claim

The Circuit Court correctly denied Taylor’s |1AC penalty
phase claim During the 1992 penalty phase, defense counsel
presented evi dence of Taylor's remorse and his deprived famly
background, including abuse he suffered as a child in foster
care. Defense counsel also presented evidence of Tayl or’s good
conduct in custody and psychol ogi cal testinony that while Tayl or
had above-average intelligence, he suffered from an organic
brain injury. See, Taylor I1I, 638 So. 2d at 31-32. Tayl or
failed to denonstrate any deficiency of counsel and resulting

prej udi ce under Strickl and.

| ssue I11: The “Newly Discovered” Evidence Claim/ Sonya Davis

The Circuit Court correctly denied Taylor’s 11'" hour notion
to anmend his previously anended post-conviction notion and adm t

t he post-conviction deposition of the victim s daughter, Sonya

Davi s. First, Taylor’s notion was untinely wunder Rule
3. 850/ 3. 851. Second, Taylor’'s alleged “newy discovered”
wi tness, Sonya Davis, would not have been willing to testify on

Tayl or’s behalf at trial. Third, Davis’ proffered deposition was
i nadm ssi bl e as substantive evidence. Fourth, Taylor failed to

denonstrate that the facts on which his “newly discovered”
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evidence claimis predicated were unknown and could not have
been ascertained by the exercise of due diligence. Finally, not
only did Taylor fail to nmeet the “due diligence” requirenent,
but he also failed to show that any alleged “newly discovered”
evidence is of such nature that it would probably produce an
acquittal on retrial.
ARGUMENT
| SSUE |
THE | NTERM NGLED (1) PROCEDURALLY- BARRED *“ SUFFI Cl ENCY
OF THE EVIDENCE® OF SEXUAL BATTERY CLAIM (2)

| AC/ GUI LT PHASE CLAIM (3) BRADY/ G GLIO CLAIM and (4)
“NEWLY DI SCOVERED" EVI DENCE CLAI M

On direct appeal, Taylor v. State, 583 So. 2d 323 (Fla.

1991), this Court rejected Taylor’s dual challenges to the
sufficiency of the evidence supporting his convictions
(prenedi tated nmurder and felony nmurder/sexual battery). 1In his
first issue on this post-conviction appeal, Taylor now attenpts
to resurrect a procedurally-barred challenge to the sufficiency
of the evidence of sexual battery. Tayl or’ s post-conviction
chal l enge to the sexual battery is now asserted under the guise

of (1) I1AC/guilt phase, (2) Brady/Gglio, and (3) “newly

di scovered” evidence clains. Taylor intermngles these
i ndependent legal clainms in an apparent attenpt to disguise the
undeni abl e fact that his sufficiency of the evidence chall enge

to sexual battery was previously rejected on direct appeal and
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is procedurally barred in post-conviction.?

St andards of Revi ew

Cour t

appl

In Dillbeck v. State, 2007 Fla. LEXIS 845 (Fla. 2007), this

recently reiterated the followi ng standards of review
cable to I AC cl ai nms:

We review clains of ineffective assistance of
counsel under the standard set forth in Strickland v.
Washi ngton, 466 U.S. 668, 104 S. Ct. 2052, 80 L. Ed.
2d 674 (1984). As we stated in Wke v. State, 813 So
2d 12, 17 (Fla. 2002), this standard requires a
def endant to establish two prongs:

First, the defendant nust show that counsel’s
performance was deficient. This requires show ng
t hat counsel made errors so serious that counse
was not functioning as the “counsel” guaranteed

t he defendant by the Sixth Anmendnent. Second
the defendant nust show that the deficient
performance prejudiced the defense. Thi s

requires showing that counsel’s errors were so
serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unless
a defendant nmkes both show ngs, it cannot be
said that the <conviction or death sentence
resulted from a breakdown in the adversary
process that renders the result unreliable. Id.
(quoting Strickland, 466 U.S. at 687); see also
Rut herford v. State, 727 So. 2d 216 (Fla. 1998).
Failure to establish either prong results in a
denial of the claim See Ferrell v. State, 918
So. 2d 163, 170 (Fla. 2005) (quoting Strickland,
466 U.S. at 687).
To est abli sh defi ci ent performance under
Strickland, “the defendant must show that counsel’s

5

(affi

See, Garcia v. State, 949 So. 2d 980, 990 (Fla. 2006)

rmng trial court’s sunmary denial of post-conviction

claims as procedurally barred because they were or could have

been

rai sed on direct appeal, including Garcia' s clains that the

State presented insufficient evidence of burglary and sexual
battery).
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representation fell below an objective standard of
reasonabl eness” based on “prevailing professional
norms.” 466 U.S. at 688; Wke, 813 So. 2d at 17. “A
fair assessnment of attorney performance requires that
every effort be made to elimnate the distorting
effects of hindsight, to reconstruct the circunstances
of counsel’s chall enged conduct, and to evaluate the
conduct from counsel’s perspective at the tine.”
Strickland, 466 U.S. at 689.

To establish prejudice, “[t]he defendant nmnust
show that there is a reasonable probability that, but
for counsel’ s unprofessional errors, the result of the

proceedi ng would have been different. A reasonabl e
probability is a probability sufficient to underm ne
confidence in the outcone.” 466 U S. at 694; see also

W ke, 813 So. 2d at 17.

Finally, as to our standard of review, we defer to
the trial court’s findings of fact regarding the
credibility of witnesses and the weight assigned to
t he evidence but review the deficiency and prejudice
prongs de novo. Wndomv. State, 886 So. 2d 915, 921
(Fla. 2004) (citing Stephens v. State, 748 So. 2d
1028, 1034 (Fla. 1999)).

2007 Fla. LEXI'S 845, at 6-8.

Brady & G glio Standards

In Lamarca v. State, 931 So. 2d 838, 852 (Fla. 2006), this

Court enphasi zed the foll ow ng standards applicable to Brady and

Gglio clains:

In Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct.
1194, 10 L. Ed. 2d 215 (1963), the United States
Suprenme Court held that a prosecutor’s suppression of
evidence favorable to the accused “violates due
process where the evidence is material either to guilt
or to punishnment.” To establish a Brady violation, a
def endant nust establish three elenents: (1) the
evidence at issue was favorable to the defendant,
because it was either excul patory or inpeaching; (2)
t he evidence was suppressed by the State; and (3) the
suppression resulted in prejudice. Johnson v. State,
921 So. 2d 490 (Fla. 2005). In Gglio v. United
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States, 405 U.S. 150, 153-54, 92 S. C. 763, 31 L. Ed.
2d 104 (1972), the Suprenme Court extended Brady to
claims that a key state w tness gave fal se testinony
that was material to the trial. To establish a claim
under G glio, a defendant must prove (1) the testinony
given was false; (2) the prosecutor knew the testinony
was false; and (3) the statement was material. Suggs
v. State, 923 So. 2d 419 (Fla. 2005). \When review ng

these clains on appeal, our standard of review is
simlar to that enployed in ineffective assistance of
counsel cl ai ns. We defer to the trial «court’s

findings of fact but independently determ ne whet her
the facts are sufficient to establish the el enents
required in each claim Id.

Lamarca, 931 So. 2d at 852.

Newl y Di scovered Evi dence

In Jones v. State, 709 So. 2d 512 (Fla. 1998), this Court

articulated a two-part test for newly discovered evidence:

(1) The evidence nust have existed but have been
unknown by the trial court, the party, or counsel at
the tinme of trial, and nust not have been di scoverable
t hrough the use of due diligence, and

(2) the newly discovered evidence nust be of such
a nature that it would probably produce an acquittal
on retrial.

Jones, 709 So. 2d at 521.

Procedur al Bar

Post-conviction proceedings cannot be used as a second
appeal, and any collateral challenge to the sufficiency of the
evidence is procedurally barred in post-conviction. See, Howell
v. State, 877 So. 2d 697, n.3 (Fla. 2004) (noting that to the
extent that Howell|l questions the sufficiency of the evidence to

establish either prenmeditation or felony-nmurder, these issues
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are procedurally barred on collateral review); See al so Freenan
v. State, 761 So. 2d 1055, 1067 (Fla. 2000) (holding that clains
that were raised on direct appeal cannot be relitigated under
t he guise of ineffective assistance of counsel).

Circuit Court’s Ruling

In denying Taylor’s intertwined (1) I1AC/ guilt phase, (2)

Brady/ G glio, and (3) newly discovered evidence clains, the

Circuit Court painstakingly set forth the follow ng cogent

anal ysi s:
CLAI M V
MR. TAYLOR WAS DENI ED AN ADVERSARI AL TESTI NG
AT THE GUILT - |INNOCENCE PHASE OF HIS

CAPI TAL TRI AL DUE TO THE STATE S SUPPRESSI ON

OF CRITICAL, EXCULPATORY AND | MPEACHVENT

EVI DENCE; THE TRIAL COURT'S ERRONEOUS

RULI NGS; AND DEFENSE COUNSEL’'S FAILURE TO

| NVESTI GATE AND PRESENT EVIDENCE, ALL IN

VI OLATI ON OF THE S| XTH, El GHTH AND

FOURTEENTH AMENDMENTS TO THE UNI TED STATES

CONSTI TUTI ON.

M. Taylor alleges that trial counsel failed to
investigate the facts surrounding the offense and the
state’'s theory of the case, and unreasonably failed to
present an adequate defense. M. Taylor alleges that
hi s counsel render ed prejudicially I neffective
assi stance when he stipulated to the finding of the
crime scene anal yst regardi ng shoe pattern evidence.
M. Taylor alleges that hair and fiber analysis by the
FDLE was cursory, but counsel nmade no efforts to
investigate and challenge the State’'s case. M.
Tayl or conplains that there was no conparison of his
known pubic hairs against hair found in the deceased’s
panti es. M. Taylor argues that counsel for the
defense failed to investigate the injuries caused to
t he deceased and thus failed to challenge the State’s
al l egations of preneditated murder and of sexual
battery/felony nurder. The defense also clains that
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def ense counsel failed to investigate and present
evi dence which m ght have shown that the deceased has
vari ous pre-existing injuries sustained prior to the
ni ght of the alleged hom cide. M. Taylor alleges
that counsel did not request or was denied the
assi stance of an independent pathol ogist who could
have i nvestigated the timng of the injuries and could
have shown that the injuries occurred prior to death
or substantially after death, and that the Defendant
was not the responsible party. M. Taylor clains that
failure to pursue this avenue allowed the State to
argue preneditated nmurder and the aggravating factors
of heinous, atrocious and cruel, and commtted while
engaged in the comm ssion of a sexual battery.

M. Taylor alleges counsel failed to investigate
medi cal evidence that would have refuted the State’'s
t heory of sexual battery. The defense clainms that
counsel failed to obtain the assistance of a qualified
odont ol ogi st who could have conpared M. Taylor’'s
dental records with marks on the body and shown that
M. Taylor did not cause the narks. M. Tayl or
al l eges that counsel failed to request a judgnment of
acquittal on the ground that there was no evidence
before the jury concerning the age of the victim M.
Tayl or alleges that counsel failed to present an
intelligent and know edgeabl e defense. M. Tayl or
argues that counsel’s theory of the case was that M.
Taylor killed the decedent after she bit his penis
during consensual sexual relations and that counse
did not present evidence to support his theory. M.
Tayl or alleges that counsel failed to pursue or convey
a plea offer of life inprisonnment with the Assistant
State Attorney. M. Taylor argues that counsel failed
to counter the States’ argunents regarding injuries to
M. Taylor’s penis indicating sexual activity with the
deceased was not consensual. The defense argues that
counsel failed to effectively investigate and present
evidence regarding the severity of the injury
sustained by M. Taylor when his penis was bitten.
M. Taylor alleges that counsel did not produce
nmedi cal evidence to explain the injuries to M.
Tayl or’s peni s which were m sl eadi ng in the
phot ographs shown with his penis in a flaccid state.

M. Taylor alleges that defense counsel provided
ineffective assistance when he had the defendant
denonstrate his physique to show his physical strength
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and had him denonstrate how he choked the decedent.
M . Tayl or all eges that def ense counsel was
ineffective when he failed to request a pre-trial in
canera proceeding to ensure that the court would
permt testinony regarding the deceased’s drug usage

and sexual conduct. M. Taylor also alleges that
def ense counsel was ineffective for putting his client
on the stand w thout adequate preparation. The

def ense al |l eges that counsel failed to have M. Tayl or
adequately evaluated by a conpetent nental health
prof essional who could have testified that M.
Taylor’s nmental condition, organic brain damge, and
i ntoxication precluded preneditation. M. Tayl or
claims that this omssion deprived the jury of
information that would have supported a verdict of
second degree nurder and/or a sentence of |ess than

deat h. The defense alleges that counsel failed to
obj ect to the prosecutor asking inproper questions and
engaging in blatant and pervasive m sconduct. The

def ense also clains defense counsel was ineffective
for allowing witnesses to testify to inadnissible
hearsay in violation of M. Taylor’'s rights. I n
addition, M. Taylor alleges counsel was ineffective
in not assuring M. Taylor’s jury consisted of a fair
cross section of the community. M. Taylor also
all eges that he did not receive a fair trial because
of the cumul ative effect of counsel’s errors.

The Court finds that the defense has failed to
denpnstrate any deficiency or resulting prejudice from
t he performance of guilt phase attorney Ni ck Sinardi,
Esq. M. Sinardi hired investigator, Bill Brown, who
spent nany hours investigating M. Taylor’s case. M.
Sinardi testified at the evidentiary hearing that the
case didn’t involve an identity issue. He testified
that based on M. Taylor’s statenment and confession
t he i ssue becane the degree of his involvenent. The
Def endant agreed that he had sex with the victim M.
Sinardi had no reason to believe that the victins
vagi nal injuries were caused by soneone other than M.
Taylor. The Court finds M. Sinardi nade a reasonabl e
tactical decision that the best avail abl e def ense was
that it was not preneditated or fel ony nurder but was
in fact depraved mnd and consensual sex, second-
degree nmur der . M. Si nar di testified at t he
evidentiary hearing that he vigorously tried to get
W tnesses to substantiate the i ssue of consent because
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the victim had a history of drugs and prostitution.
However, the Court excluded the witnesses from con ng
before the jury.

M. Sinardi testified that he had no reason to
believe Dr. MIller was not telling the truth in the
aut opsy report and he saw no reason to hire a nedical
examner in light of the facts and the defense.
Al t hough the defense presented testinmony from Dr.
Wight in an attenpt to show deficiencies in Dr.
MIller s exam nation of the victim the Court does not
find that it has shown that Dr. MIler performed his
medi cal exam nation in an inconpetent nanner. The
Cour t notes that the testinony of Dr . Lynch
substantially supported the findings of Dr. MIller.
Al t hough the defense tried hard to show sone kind of
defi ci ency I n IV . Sinardi’s preparation and
gquestioning regarding injury to the victinis vagina,
both Dr. MIller and Dr. Lynch’s testinpbny supported
tears in the vaginal area caused by penetration. M.
Sinardi testified that during the course of his
representation of M. Taylor, he saw no reason to
suspect he had conpetency issues. The Court finds
t hat counsel nmade a reasoned strategic decision to
have M. Taylor take the stand to humani ze himto the

jury. M. Sinardi testified it was part of the
defense to show the defendants physical strength in
contrast to the frail nature of the victim He

testified it was to show that M. Taylor was a big
powerful man that becane enraged and did not have the

intent to kill the victim The Court does not find
any basis for M. Taylor’s clains that defense counsel
failed to pursue or convey a plea offer of life

i nprisonnent, that witnesses were allowed to testify
to inadm ssible hearsay, and that counsel was
ineffective in not assuring M. Taylor’s jury
consisted of a fair cross section of the community.
The Court finds that any deficiencies that m ght have
existed in counsel’s representations of M. Taylor do
not have the cunulative effect of denying hima fair
trial.

The Court finds defense clains of newy discovered
evi dence based on a supposed recantation by Dr. M| er
of what caused the victinis vaginal injuries are not
an accurate statenent of his testinmony. Dr. MIler
concluded that the chances of the victinls vagi nal
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injuries comng froma kick were kind of a one-in-a-
mllion shot. The Court asked Dr. MIller if generally
speaking the lacerations he found would involve
penetration and he said that they would. Dr. Lynch
testified that the injury to the vagina would indicate
sonme sort of penetration that caused that injury.

The Court notes that Dr. Lynch testified that in
her expert nedical opinion sonmething |arge was put
into the vagina that caused the tearing and ripping
and that she did not believe a kick caused the injury.

The defense argues that the victimdid not suffer a
sexual battery by intrusion of an object penetrating
t he vagina and that her injuries were caused by being
kicked. The Court finds the testinony of Dr. Lynch to
be highly credi ble and agrees with her concl usion that
t here was penetration of the vagina and the danage to
t he vagi na was not caused by a kick. The court finds
that the evidence supports the finding of sexual
battery and that trial counsel was not deficient in
his defense of M. Taylor in this regard. ClaimV of
Def endant’ s Mbtion i s denied.

(PCR5/765-771) (e.s.)
Anal ysi s
For the followng reasons, the Circuit Court correctly
denied Taylor’s intertwined <clains of | AC/ gui | t phase,

sufficiency of the evidence (sexual battery), Brady/Gglio, and

“newl y di scovered” evidence. |In 1988, Perry Taylor was charged
with the “nmurder and sexual battery of GCeraldine Birch whose
severely beaten body was found in a dugout at a little | eague

basebal | field. ® Taylor I, 583 So. 2d at 325. *“Shoe prints

® Count One of the Supersedeas |ndictment, filed November 16,
1988, set forth the followi ng charge of first degree nurder:

The Grand Jurors of the County of Hillsborough,
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mat ching Taylor’s shoes were found at the scene. Tayl or

confessed to killing Birch but clained that the sexual contact

was consensual and that the beating fromwhich she died was done

in a rage without preneditation.” Id., at 325 (e.s.).

Count Il of the Supersedes Indictnent charged:

The Grand Jurors of the County of Hillsborough
State of Florida, charge that PERRY ALEXANDER TAYLOR,
on the 24th day of October, 1988, in the County and
State aforesaid, did unlawfully and fel oniously comm t
sexual battery upon GERALDI NG Bl RCH, a person twelve
(12) years of age or older, without the consent of the
said GERALDI NG BI RCH, by vagi nal penetration and/or
oral penetration by or union with his sexual organ
and/ or by vagi nal penetration with an object, and in
t he process thereof used actual physical force likely
to cause serious personal injury, contrary to the form
of the statute in such cases made and provided, to-
wit: Florida Statute 794.011(3).

(R9/ 1057- 1058) (e.s.)

In post-conviction, Taylor alleged: (1) I1AC/ guilt phase

State of Florida, charge that PERRY ALEXANDER TAYLOR
on the 24th day of October, 1988, in the County and
State aforesaid, froma preneditated design to effect
the death of GERALDINE BI RCH, a hunman bei ng, and/or
while the said PERRY ALEXANDER TAYLOR was engaged in
t he perpetration of, or an attenpt to perpetrate, the
felony of Sexual Battery, did nurder the said
GERALDI NE BI RCH by beating her with his hands and/ or
feet, contrary to the form of the statute in such
cases nmade and provided, to-wt: Florida Statute
782. 04 (R9/1057) (e.s.)

Attenpted sexual battery al so would support both the felony
murder and the aggravating factor that the crinme was conmtted
during the conm ssion of or attenpt to conmt a sexual battery.

See, Mansfield v. State, 758 So. 2d 636, 642, 647 (Fla. 2000).
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[failure to present an all eged defense to felony nurder/sexual
battery based on purported |ack of penetration/sexual battery],

(2) that the State violated Brady/Gglio [prosecutor allegedly

“shoul d have known” kick was “probable mechanisni for injury to
victims vaginal] and (3) that the evidence presented at trial
was insufficient to support both his sexual battery conviction
and the State’'s alternate theory of felony nurder, based on the
sexual battery or attenpted sexual battery.

Procedural |l y-Barred Chall enges to Sufficiency of the Evidence of
Sexual Battery and Fel ony Murder/ Sexual Battery

Perry Taylor was charged by Indictment with first-degree
mur der and sexual battery. (R9/1057) The State’ s nurder theory
was predicated on both prenmeditated nurder and felony

mur der/ sexual battery. Taylor v. State, 583 So. 2d 323, 328

(Fla. 1991). At trial, Taylor clainmed that the victim
Geraldine Brch, agreed to have sex with him in exchange for
noney and/or cocai ne. Thus, Taylor’s defense at trial to the

sexual battery was consent. Taylor, 583 So. 2d at 328. On

direct appeal, Taylor challenged his convictions for first-
degree nurder and sexual battery. 1d. at 325. Taylor clained
t hat t he State’s circunstanti al evi dence was | egal |y

insufficient to prove (1) preneditation and (2) |lack of consent
to the sexual battery. This Court explicitly rejected Taylor’s

cl ai ms and enphasi zed:
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The question of whether the evidence fails to
exclude all reasonabl e hypotheses of innocence is to
be decided by the jury. Cochran v. State, 547 So. 2d

928, 930 (Fla. 1989). However, the jury need not
beli eve the defense version of facts on which the
state has produced conflicting evidence. 1d. O the

gquestion of l|lack of consent, even accepting Taylor’s
assertion that the victiminitially agreed to have sex

with hi m t he nedi cal exam ner’s t esti nmony
contradi cted Taylor’s version of what happened in the
dugout . According to Taylor, he had vaginal

intercourse wth the victim for less than a mnute
without full penetration. He testified that she then
i ndicated that she did not want to have intercourse
and began performng oral sex on him The nedi cal

exani ner testified that the extensive injuries to the
interior and exterior of the victims vagina were
caused by a hand or object other than a penis inserted
into the vagina. Gven the evidence conflicting with
Taylor’s version of events, the jury reasonably could
have rejected his testinony as untruthful. Cochr an

547 So. 2d at 930.

Further, the jury reasonably could have rejected
as untruthful Taylor’s testinony that he beat the
victim in a rage after she injured him Al t hough
Taylor claimed that the victim bit his penis, an
exam nation did not reveal injuries consistent with a
bite. According to Taylor, even after he sufficiently
i ncapacitated the victim by choking her so that she
rel eased her bite on him he continued to beat and
ki ck her. The nedical exam ner testified that the
victimsustained a m nimum of ten nmassive blows to her
head, neck, chest, and abdonen. Virtually all of her
i nternal organs were danaged. Her brain was bl eedi ng.

Her |arynx was fractured. Her heart was torn. Her
liver was reduced to pulp. Her kidneys and intestines
were torn from their attachnents. Her |ungs were
brui sed and torn. Nearly all of the ribs on both
si des were broken. Her spleen was torn. She had a
bite mark on her arm and patches of her hair were torn
of f. Her face, chest, and stomach were scraped and

brui sed. Although Tayl or denied dragging the victim
evi dence showed that she had been dragged from one end

of the dugout to the other. The evidence was
sufficient to submt the question of preneditation to
the jury. See Heiney v. State, 447 So. 2d 210, 215
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(Fla.) (preneditation may be inferred fromthe manner
in which the hom cide was commtted and the nature and
manner of the wounds), cert. denied, 469 U S. 920, 105
S.Ct. 303, 83 L.Ed.2d 237 (1984).

Taylor |1, 583 So. 2d at 328-329 (e.s.)

As confirmed by the foregoing, this Court, on direct appeal,
concluded that the evidence presented was sufficient to support
the jury’ s verdicts. Now, Tayl or argues that he allegedly had
“mul ti pl e theories of innocence,” specifically, that a “kick was
t he probable mechanism for the injury” to the victins vagina,
that “there is no evidence of non-consensual sex,” and that
Tayl or’ s post-conviction interpretation of the “truth” allegedly
now “raises a total defense.” (Initial Brief of Appellant at
69-71). Tayl or’s post-conviction attenpts to challenge the
sufficiency of felony nurder/sexual battery are procedurally
barr ed. This Court previously affirmed Taylor’s judgments of
conviction, finding the evidence sufficient to support the
jury’s verdicts, and rejecting Taylor’s clainms that the victim
consented to the sexual battery. Tayl or’s post-conviction
attempt to resurrect a “sufficiency of the evidence” chall enge
to his convictions is procedurally barred. See, Howell v.
State, 877 So. 2d 697, 704, fn. 3 (Fla. 2004) (“to the extent
that Howell questions the sufficiency of the evidence to
establish either prenmeditation or felony-nmurder . . ., these

i ssues are procedurally barred on collateral review’). Taylor’s
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self-serving claimthat there is “no evidence of non-consensua
sex” is strongly disputed and neritless in |ight of the damage

to the victim s vagina. See, Everett v. State, 893 So. 2d 1278,

1280 (Fla. 2004) (noting that victims vaginal abrasion
evidenced the wuse of force and was consistent with non-
consensual sexual intercourse). At trial, the State also argued
that Taylor forced the victimto perform oral sex. (R2/18-19)
During surrebuttal, the prosecutor argued that the victinms
biting of Taylor’s penis indicated that the sex was non-
consensual . The resentencing order also noted that initial

consent to a sexual act does not preclude a subsequent sexua

battery. (RS5/817) . Taylor’'s alleged lack of wvaginal
penetration is procedurally barred, irrelevant to any oral
sexual battery, and also without nerit given the magnitude of
injuries. (PCR5/770-771).

| AC/guilt phase

Tayl or failed to denonstrate any deficiency of counsel and

resulting prejudice under Strickland, and the Circuit Court’s

order is supported by conpetent, substantial evidence. The
def endant’ s attorney for the 1989 guilt-phase was N ck Sinardi.

(PCR4/620). This case did not involve an identity issue; it
was not a question of who killed Geraldine Birch [Johnson].

(PCR4/ 630; 670). Sinardi’s trial strategy was to seek a
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conviction for a | esser offense for the hom cide charge (second
degree nurder) and argue that the sexual encounter was
consensual . (PCR4/ 621) . At the tinme of trial, Sinardi
di scussed the issue of voluntary intoxication wth the
def endant, but the nmmjor problem facing Sinardi was Taylor’s
| engthy statenments/confession to |aw enforcenent. (PCR4/ 626;
627) . Sinardi nmved to suppress statenents made by the
defendant to |aw enforcenent on two different dat es.
(PCR4/674). Sinardi also filed nunerous pre-trial notions, the
maj ority of which were denied by the trial court. (PCR4/ 674-
76). Sinardi also hired an investigator, Bill Brown, to assist
t he defense. (PCR4/671). Brown spent 106+ hours on this case,
whi ch included, amobng other things, obtaining background
information, researching court records, checking crimnal
hi stories, and interviewi ng 68 potential wtnesses. (PCR4/672).

The best avail able defense was “depraved m nd” and consensual
sex, second-degree rurder. (PCR4/ 627) . Sinardi tried to
i ntroduce witnesses to substantiate the issue of consent, based
on the alleged history of drug use and prostitution, but the
trial court excluded these w tnesses. (PCR4/ 628) . Si nar di
woul d not be surprised if Dr. MIller’s “reasonabl e degree of
medi cal probability” meant to be al nost a certainty.

(PCR4/632). At the tinme of trial, Sinardi understood that the
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victims genital injuries were caused by tearing frominsertion
of a large object. (PCR4/634; 635-36). Sinardi al so understood
that a “negative” result for acid phosphatase nmeant that there
was none found. (PCR4/ 656) . El evated levels of acid
phosphat ase m ght have supported the consent defense theory.
( PCR4/ 660) .

Sinardi confirmed that the decision to take the stand is not
the attorney’s decision, but the defendant’s decision.
(PCR4/661). Sinardi discussed whether Taylor wanted to testify
and would have told the defendant to testify truthfully.
(PCR4/ 664; 677). Tayl or was very m | d-mannered, cooperative,
and soft spoken; Taylor’s denmeanor does not match his physical
presence. (PCR4/676). Sinardi felt that it was inperative that
the jury hear the defendant speak, rather than just see his
physi cal presence in the courtroom (PCR4/677). Sinardi wanted
to help the jury understand that when the defendant suddenly
became enraged, because of the defendant’s size, the viol ence
was “over before it started.” (PCR4/ 678) . As a forner
prosecut or and defense attorney, Sinardi previously had worked
with Dr. MlIler. (PCR4/679; 703). Dr. MIller was well-regarded
and Sinardi had no reason to doubt Dr. MIller’s report or hire
an i ndependent nedi cal exam ner. (PCR4/680). Cause of death was

not an issue in this case. (PCR4/680). Taylor agreed that he’'d
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had sex with the victim (PCR4/680). Sinardi had no reason to
believe that the vaginal injuries to the victim were caused by
soneone other than the defendant. (PCR4/ 681) . In Sinardi’s
experience, it is better to focus on one theory of defense
rather than a shotgun approach. (PCR4/681). Si nardi had no
reason to suspect the defendant had any psychol ogi cal problens.
(PCR4/682). Sinardi did not doubt the defendant’s conpetency.
The defendant was able to assist the defense with nanmes of
wi t nesses, he seenmed rational, he was able to conmunicate and
under stand, he was never hostile, he did not appear to be either
del usi onal or psychotic. (PCR4/682-83). Taylor never indicated
that he was intoxicated by drugs or alcohol at the tinme of the
crime. (PCR4/683-84). Sinardi had no evidence to substantiate a
voluntary intoxication defense, and Sinardi was unaware of any
voluntary intoxication defense to nurder actually succeeding.
(PCR4/697-98).
Si nardi’s defense strategy included show ng that Taylor was
a big, powerful man who becanme enraged when the victimbit his
penis and he did not have the intent to kill the victim
(PCR4/ 684) . The presence of acid phosphatase would have
reinforced both the allegation of consensual sex and non-
consensual sex. (PCR4/687). |If acid phosphatase readi ngs under

300 are considered “negative,” then results under 300 woul d not
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have i npacted Sinardi’s presentation of his case. (PCR4/687-88;
691; 694).

The prosecutor during the 1989 guilt phase was attorney M ke
Benito, who was a prosecutor in the Hillsborough County State
Attorney’s Ofice for 13 years and had tried over 40 first-
degree nmurder cases. (PCR4/575-76). Benito confirmed that the
only viable defense strategy was to try for a | esser offense.
(PCR4/577) . In light of Taylor’s prior conviction and the
victims injuries, the State wuld not offer any plea
negoti ati ons. (PCR4/578). Therefore, if the defense was going
for a |lesser offense, Taylor had to testify. (PCR4/578). The
presence of any positive acid phosphatase results would not have
affected the State’ s case because the defendant admtted that he
had engaged in vaginal sex with the victimand she subsequently
angered him by biting his penis. (PCR4/579). This was not a
case about identity or DNA. (PCR4/579). 1In addition, the State
al so argued that Taylor forced the victimto performoral sex.
(PCR4/582-83). Benito confirmed that when Taylor testified at
trial, he cane across as very quiet, subdued, and soft spoken.
( PCR4/ 580- 81) .

Tayl or also argues that his trial counsel, N ck Sinardi, was
ineffective in calling Taylor to testify during the guilt phase.

(Initial Brief of Appellant at 71). Sinardi confirnmed that the
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decision to take the stand is not the attorney’s decision, but
t he defendant’s decision. (PCR4/661). Sinardi discussed whet her
Tayl or wanted to testify and would have told the defendant to
testify truthfully. (PCR4/664; 677). Taylor cannot prevail on
this claiminasmuch as (1) this was an especially brutal nurder
and the State had a strong case against Taylor, given his
confession; and, therefore, in order for the defense to have any
real chance at achieving a |esser degree verdict, the defense
had to “humani ze” Tayl or by having himtestify during the guilt
phase, (2) Sinardi did discuss this decision wth Taylor
bef orehand, (3) the decision whether to testify is a uniquely
“personal” right which belongs, ultimtely, only to the
defendant,’ and (4) trial counsel cannot be deemed ineffective
nmerely because post-conviction counsel disagrees with trial

counsel’s strategic decisions. Stewart v. State, 801 So. 2d 59,

65 (Fla. 2001).

No one ever disputed, nor could anyone seriously dispute,
that M. Taylor was a big man -- approximately 6’2" tall and 225
pounds; and, in contrast, the deceased victimwas very petite.

M. Taylor’s obvious size was readily apparent at trial and

‘See, Florida v. Nixon, 543 U.S. 175 (2004) (“A crimnal
def endant has “the ultimate authority” to determ ne “whether to
plead guilty, waive a jury, testify in his or her own behal f, or
t ake an appeal .”
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could not be ignored. In calling Taylor as a witness, trial
counsel sought to establish that Taylor’s quiet, mld-mnnered
deneanor did not match his inposing physique. (PCR4/662). In
addition, trial counsel also attenpted to use M. Taylor’s size
to support the defense theory that Taylor was guilty only of a
| esser degree of homcide, i.e., because of Taylor’'s size, he
easily could have killed the victimin a sudden rage after she

bit his penis. (R5/607-09). See also, Henry v. State, 862 So.

2d 679, 682 (Fla. 2003) (concluding that defendant failed to

establish any deficiency of counsel under Strickland where tria

counsel relied, in part, on theory of self-defense (despite the
fact that victimwas stabbed nmultiple times and police presented
evi dence contradicting this theory), and trial counsel argued in
the alternative for a “depraved mnd, second-degree nurder
conviction”).

Attorney Sinardi also had the assistance of an investigator.
Taylor was able to communicate with the investigator and
attorney Sinardi, and they tried to |ocate every wtness. I n

this case, as in Ganble v. State, 877 So. 2d 706, 713 (Fla

2004), defense counsel was faced wi th undeni abl e evidence of his
client’s participation in a brutal crimnal episode that
resulted in the victims death. By taking the stand, the

def ense was able to “humani ze” Taylor and attenpt to show him as
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a “gentle giant” who “snapped” in an uncontroll able rage when
the victimbit the defendant’s penis. (PCR4/662)

“A person commits second degree nurder by an act immnently
dangerous to another and evincing a depraved m nd regardl ess of

human life.” Jones v. State, 845 So. 2d 55, 70 (Fla. 2003).

Through this defense theory, trial counsel sought to have the
jury convict M. Taylor only of a lesser offense.® Strategic
deci sions “do not constitute ineffective assistance of counsel
if alternative courses have been considered and rejected and
counsel’s decision was reasonable under the norns of
pr of essi onal conduct.” Stewart, 801 So. 2d at 65, citing

Occhicone v. State, 768 So. 2d 1037, 1048 (Fla. 2000). In

Ganbl e, as here, the defendant cannot credibly argue in post-
conviction “that his consent is now invalid because he did not
under stand the consequences of his consent if the strategy did
not result in an acquittal of first-degree nurder.” Gnble, 877
So. 2d at 715.

To the extent that Taylor argues that trial counsel

allegedly failed to “adequately prepare” Taylor to testify at

8 Second-degree nmurder is defined as the “unlawful killing of a
human bei ng, when perpetrated by any act inmm nently dangerous to
anot her and evincing a depraved m nd regardl ess of human life,
al t hough wi thout any prenmeditated design to effect the death of
any particular individual." 8§ 782.04(2), Fla. Stat. (1993).
Cunmings v. State, 715 So. 2d 944, 949 (Fla. 1998).
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trial, his pro forma conplaint |ikewi se fails. Si nar di

di scussed whet her Taylor wanted to testify and would have told
t he defendant to testify truthfully. (PCR4/664; 677). Taylor

was very mld-mannered, cooperative, and soft spoken; Taylor’s
denmeanor does not match his physical presence. (PCR4/ 676) .

Sinardi felt that it was inperative that the jury hear the
def endant speak, rather than just see his physical presence in
the courtroom (PCR4/677). Attorney Sinardi wanted to show the
jury the power that defendant’s body possessed, inasnuch as they
obvi ously were going to observe him everyday in the courtroom

He wanted the jury to hear defendant speak and see his body and
understand that the defendant was a soft-spoken individual who
was incredibly large and strong and that it was very easy and
not preneditated to inflict the injuries to this petite victim
by virtue of his sheer size.

Furthernore, in Zack v. State, 911 So. 2d 1190, 1198-1200

(Fla. 2005), this Court rejected a claimof inadequate client
preparation, stating:

Zack argues that trial counsel failed to
adequately prepare himto testify at trial and failed
to inform him about what would occur during cross-
exam nati on. Zack contends that had he been
adequately prepared and infornmed of the hazards of
cross-exam nation, he would not have testified. Zack
stated that trial counsel gave him no choice but to
testify, and that he was only told that he was going
to testify after trial began.
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Trial counsel stated that he fully discussed the
procedure of the trial with Zack. According to trial
counsel’s testinmony, he discussed Zack’s version of
the events, and the fact that Zack would have to take
the stand and testify if he wanted to get his story
into evidence so that it could be argued to the jury.

Prior to trial, he fully informed Zack about the
necessity that he testify and that Zack conpletely
understood that the State would cross-examne him He
al so advised Zack as to the specifics of what to
expect while on the witness stand, and that Zack never
i ndicated that he did not want to testify.

As the trial court found, the trial record
supported trial counsel’s statenment that Zack never
conveyed a desire not to testify. In fact, Zack
admtted at the postconviction hearing that he wanted
the jury to hear his version of the events. At the
post convi ction hearing, Zack also conplained that he
was cross-exam ned about the Rosillo nurder. However,
there was no cross-exam nation about the Rosillo
murder as trial counsel had successfully argued at
trial that such questioning should not be permtted.

The trial court nmade a specific finding on
credibility and chose to accept Killams sworn
testimony over Zack’s sworn testinony that he was not
prepared to testify or to be cross-exanm ned. The
trial court is in a superior position “to evaluate and
weigh the testinmony and evidence based upon its
observation of bearing, deneanor, and credibility of
the witnesses.” Shaw v. Shaw, 334 So. 2d 13, 16 (Fl a.
1976); see Guzman v. State, 721 So. 2d 1155, 1159
(Fla. 1998), cert. denied, 526 U S. 1102, 143 L. Ed.
2d 677, 119 S. Ct. 1583 (1999). However, it is our
obligation to independently review the record and
ensure that the law is applied uniformy in decisions
based on simlar facts and to ensure that the
def endant’ s representation is within constitutionally
accept abl e parameters. See State v. Coney, 845 So. 2d
120, 141 (Fla. 2003) (Pariente, J., concurring);
St ephens v. State, 748 So. 2d 1028, 1035 (Fla. 1999)
(“Based on the trial court’s findings of fact and our
review of the record, we agree with the trial court’s
conclusions as to both Strickland prongs and the
ultimate finding of i neffective assistance of
counsel .”). Al t hough Zack cites several cases in
support of his claim none involves a defendant who
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clains he or she was inadequately prepared to testify.

See, e.g., Kimelman v. Mrrison, 477 U. S. 365, 384-
88, 91 L. EdJ. 2d 305, 106 S. C. 2574 (1986)
(addressing the failure of defense counsel to request
di scovery); Henderson v. Sargent, 926 F.2d 706 (8th
Cir. 1991) (addressing the failure to conduct pretrial
investigation), nmodified on other grounds, 939 F.2d
586 (8th Cir. 1991); Chanbers v. Arnontrout, 907 F.2d
825 (8th Cir. 1990) (en banc) (addressing the failure
to interview potential self-defense w tnesses); N xon
v. Newsone, 888 F.2d 112 (11th Cir. 1989) (addressing
counsel’s failure to obtain a transcript of a
witness' s testinony at a codefendant’s trial); Code v.
Mont gonery, 799 F.2d 1481, 1483 (11th Cir. 1986)
(addressing the failure to interview potential alibi
W t nesses).

Furthernmore, Zack’s own trial testinmony does not
support this claim Zack gave his version of the
events during direct exam nation, and al though he was
argunment ati ve during cross-exanm nation, he did not

deviate from his version of the events. He told the
jury that he was responsible for Smth s death, but
that he did not plan it. He argued wth the

prosecutor when the prosecutor inplied sonething other
t han what Zack had already stated. Zack did not
al ways answer “yes” and “no.” H's answers indicated a
desire to explain hinself.

We accept the trial court’s finding of facts that
def ense counsel was a nore credible witness and that
Zack was adequately prepared to testify at trial. W
also find that Zack failed to establish that trial
counsel was deficient in preparing himto testify at
trial. Additionally, even if counsel had inadequately
prepared Zack to be cross-exam ned, Zack suffered no
pr ej udi ce. Zack conpl ai ned about being inadequately
prepared for cross-examnation about the Rosillo
murder, but the record indicates that the prosecutor
did not cross-exam ne him about the Rosillo nurder.
We defer to the factual findings made by the trial
court and, based on these facts, conclude that Zack
has failed to establish that he is entitled to reli ef
on his claimof ineffective assistance of counsel in
preparing himto testify at trial.

Zack, 911 So. 2d 1190, 1198-1200.

Al l eged Failure to Develop Mental Health Issues / Guilt Phase
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At page 74 of his Initial Brief, Taylor argues that trial
counsel allegedly failed to investigate Taylor’s conpetency to
stand trial. During the post-conviction evidentiary hearing,
Attorney Sinardi reiterated that he “had no basis to believe
that there was any conpetency issues or insanity issues for
pur poses of a defense and/or a conpetency issue.” (PCR4/625).
Tayl or’s perfunctory conplaint fails to establish any deficiency

of counsel and resulting prejudice under Strickl and.

Additionally, in his closing argunent below, Taylor argued that
trial counsel was ineffective in failing to present a “nental
heal t h professional who could have testified . . . that Taylor’s
mental condition, organic brain damage, and intoxication at the
time of the crinme precluded preneditation.” Now, Taylor alleges
that “M. Taylor suffered serious brain danage which could have
supported a I|esser degree of homcide.” (Initial Brief of
Appel | ant at 55).

In 1989, the defense presented the testinony of Dr. Gerald
Mussenden in the first penalty phase. Although at the tinme of
the defendant’s trial, voluntary intoxication was a defense to

specific intent crinmes [preneditated nurder], it was not then,

and is not now, a defense to sexual battery, or felony nurder
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based on sexual battery.® Therefore, Taylor cannot denpnstrate
any deficiency of counsel and resulting prejudice under

Strickland on either charge. See, Davis v. State, 875 So. 2d

359, 367 (Fla. 2003) [noting that there was a general verdict
and the evidence supported an instruction on fel ony nurder based
on sexual battery, which is a general intent crinme to which
voluntary intoxication is not a defense. “Therefore, even if
the jury had been instructed on voluntary intoxication as a
defense to preneditated nmurder, because the general verdict did
not differentiate between preneditated nmurder and fel ony nurder,

Davi s cannot establish prejudice. See Sochor v. State, 619 So

2d 285, 290 (Fla. 1993) (rejecting claim that trial court
commtted fundamental error by not instructing the jury on
voluntary intoxication as a defense to felony nurder based on
ki dnappi ng, based in part on the fact that there was sufficient
evi dence of sexual battery, a general intent crime to which
voluntary intoxication is not a defense).”]. Id., at 367.
Furthernore, guilt phase counsel, Nick Sinardi, confirnmed that
the defense had no facts on which to base a voluntary

i ntoxicati on defense. See al so, Stewart v. State, 801 So. 2d

° Effective October 1, 1999, the Florida Legislature elimnated
the defense of voluntary intoxication. § 775.051, Fla. Stat.
(1999); Lewis v. State, 817 So. 2d 933, 933 (Fla. 4th DCA 2002)

Gutierrez v. State, 860 So. 2d 1043 (Fla. 5th DCA 2003); See
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59, 65-66 (Fla. 2001) (rejecting claimthat trial counsel was
ineffective for not pursuing a voluntary intoxication defense
where trial counsel testified, in part, that the defendant had
provi ded a detailed account of the crinme). And, with respect to

sone unspecified “nental condition,” Taylor has not denonstrated
the existence of any “nmental health” evidence which actually
woul d have been adm ssible during the guilt phase of his trial

See, Chestnut v. State, 538 So. 2d 820 (Fla. 1989) (holding

evi dence of an abnormal nmental condition not constituting |egal
insanity was not adm ssible for the purpose of proving that the
def endant could not or did not entertain the specific intent

necessary for proof of the offense); Pietri v. State, 885 So. 2d

245, 254 (Fla. 2004) (Pietri essentially asserts that his prior
drug abuse resulted in a nental defect—=netabolic intoxication”-
-a di mni shed capacity which produced an inability to formthe
specific intent to commt preneditated nurder. Such evi dence

was i nadm ssible); Spencer v. State, 842 So. 2d 52, 63 (Fla.

2003) (evidence of the defendant’s “dissociative state” would
not have been adm ssible during the guilt phase of the trial);

Duf our v. State, 905 So. 2d 42 (Fla. 2005) (Defendant asserted

that, as a result of his |ongstanding addiction to drugs and

al cohol, he could not have forned the requisite specific intent

al so, Troy v. State, 948 So. 2d 635 (Fla. 2006).
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to commt preneditated nurder. Dufour’s conplaints were, in
reality, an attenpt to inperm ssibly rely on a hidden di mnished
capacity defense.)

“Newl y Di scovered” Evidence / Brady

Taylor’s hybrid Brady/Gglio claimalleged that Dr. Mller’s

testimony  was fal se/ m sl eadi ng and that Dr . Mller’s
“undi scl osed know edge” was Brady material. Nothing alleged by
CCRC in post-conviction changed attorney Sinardi’s belief that
Dr. MIler was thorough and professional and well-regarded.
(PCR4/703) . During the post-conviction hearing, Dr. Mller

reiterated that the tears in the vaginal area were caused by

penetration and not inpact. (PCR12/1975-76). D. Lynch also
corroborated Dr. Mller’s trial testinony -- that penetration
caused the victims vaginal injuries. (PCR10/1606-14). The

phot ogr aphs showed | esions inside of the victim s vaginal canal
and radiating |lacerations froma force being pushed in from an
object that is larger than the area which is to accommpdate the
obj ect .

At page 76 of his Initial Brief, Taylor clainms that “Dr.
MIller’ s 180 degree change from battery by object to accidental
kick” is newly discovered evidence of recantation. The Grcuit
Court specifically rejected this 180 degree characterization and

found it was “not an accurate statenment” of the ME's testinony:
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The Court finds defense clainms of newy discovered
evi dence based on a supposed recantation by Dr. M| er
of what caused the victinis vaginal injuries are not
an accurate statenent of his testinony. Dr. MIller
concluded that the chances of the victinis vagi nal
injuries comng froma kick were kind of a one-in-a-
mllion shot. The Court asked Dr. MIller if generally
speaking the |acerations he found would involve
penetration and he said that they woul d. Dr. Lynch
testified that the injury to the vagi na would indicate
sone sort of penetration that caused that injury.

The Court notes that Dr. Lynch testified that in
her expert nedical opinion sonmething |arge was put
into the vagina that caused the tearing and ripping
and that she did not believe a kick caused the injury.

The defense argues that the victimdid not suffer a
sexual battery by intrusion of an object penetrating
the vagina and that her injuries were caused by being
kicked. The Court finds the testinony of Dr. Lynch to
be highly credi ble and agrees with her concl usion that
t here was penetration of the vagina and the danmage to
t he vagi na was not caused by a kick. The court finds
that the evidence supports the finding of sexual
battery and that trial counsel was not deficient in
his defense of M. Taylor in this regard. ClaimV of
Def endant’s Mbtion i s denied.

(PCR5/ 770) (e.s.)
In evaluating the Circuit Court’s order, “this Court wll
not substitute its judgnent for that of the trial court on .
the credibility of the witnesses and the weight to be given to
the evidence,” provided its order is supported by conpetent,

substantial evidence. Cherry v. State, 959 So. 2d 702 (Fla.

2007) . This Court is highly deferential to circuit court

determ nations of credibility. 1d., citing Archer v. State, 934

So. 2d 1187, 1196 (Fla. 2006).
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Dr. MIller concluded that the chances the victim s vaginal
injuries came froma kick were “one in a mllion.” Although a
kick “may” have caused the large tear to the perineum Dr.
MIller still felt that there was penetration causing the
radi ating | acerations. Dr. Lynch supported the testinmony of Dr.
MIller — that penetration occurred by a | arge object causing the
tissue to tear. Dr. Lynch also testified as to injuries clearly
inside the victims vagina, establishing that penetration
occurred, and the victims internal injuries were docunented in
Dr. MIller’s autopsy diagram The fact that the defendant’s
post-conviction expert, Dr. Wight, disagreed with the ME. and

Dr. Lynch does not constitute any legitimte Brady/Gglio claim

| SSUE | |
THE | AC — PENALTY PHASE CLAI M

Application of Strickland to the Penalty Phase

In order to obtain a reversal of a death sentence on the
ground of ineffective assistance of counsel at the penalty
phase, the defendant nust show “both (1) that the identified
acts or om ssions of counsel were deficient, or outside the wde
range of professionally conpetent assistance, and (2) that the
deficient performance prejudi ced the defense such that, w thout

the errors, there is a reasonable probability that the bal ance
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of aggravating and mtigating circunstances would have been

different.” Occhicone v. State, 768 So. 2d 1037, 1049 (Fla.

2000) .

The Circuit Court’s Post-Conviction Order

CLAI M XI

DUE TO COUNSEL’ S FAI LURE TO | NVESTI GATE AND

PRESENT EVI DENCE | N SUPPORT OF M Tl GATI NG

Cl RCUMSTANCES, WMR. TAYLOR WAS DENIED HI' S

RI GHTS UNDER THE FI FTH, SIXTH, EI GHTH AND

FOURTEENTH AMENDMENTS TO THE UNI TED STATES

CONSTI TUTI ON AND SIM LAR PROVI SI ONS OF THE

FLORI DA CONSTI TUTI ON.

M . Tayl or conpl ains that defense counsel did not
fully present his story given the nunmerous sources of
evi dence avail abl e. M. Taylor alleges that his
mental condition was substantially inpaired at the
time the victimwas killed but he was denied his right
to a conpetent psychiatrist to conduct an appropriate
exam nation and assist in the evaluation, preparation,
and presentation of the defense. M. Taylor clains
t hat penalty phase counsel was ineffective in relying
on only one nental health expert and failing to
present additional nental health evidence. Judge
Manuel , Lopez, [sic] who represented M. Taylor at the
penalty phase in 1992, was asked about two statutory
mtigators. Section 921.141(6)(b), Florida Statutes —
“The capital felony was commtted while the defendant
was under the influence of extrene nental or enotional
di sturbance”, and Section 921.141 (6)(f), Florida
Statutes — “The capacity of the defendant to
appreciate the crimnality of his or her conduct or to
conform his or her conduct to the requirenents of |aw
was substantially inpaired.” He testified that he did
conduct an investigation to see if either of the two
statutory mtigators could be presented. He testified
t hat he conducted a background investigation of the
Defendant’s famly, his upbringing, and he retained
Dr. Robert Berland, a forensic psychol ogi st to assi st
him to establish these mtigators. Judge Lopez
testified that if Dr. Berland had told himthat they
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exi sted, he certainly would have put them on and asked
for the instruction. Judge Lopez testified that he

was not aware in 1992 of any other neurological —
neur opsychol ogi cal testing that could be conducted on
M. Taylor that m ght have el aborated on the extent

and nature of the brain damage.

M. Taylor alleges counsel failed to adequately
provide Dr. Berland with nedical records and brief him
on the statutory mtigating circunmstances that apply
to capital cases. Dr. Berland presented testinony
t hat the defendant was brain danaged and the record
does not support a conclusion that he gave the
def endant deficient nental health assistance. Judge
Lopez agreed with the State at the evidentiary hearing
that if he had called a neuropsychol ogist the only
t hing he woul d have been able to testify to was that
he had performed testing and that in his opinion the
def endant was brain damaged. Al though the defense nay
now have nental health w tnesses they regard as being
nore favorable, this does nean nental heal t h
i nvestigation conducted by M. Taylor’s penalty phase
counsel was inconpetent. See Gaskin v. State, 822 So
2d 1243 (Fla. 2002). The Court also finds the
testinmony of Dr. Taylor presented at the evidentiary
hearing, that M. Taylor does not suffer from brain
damage, highly credible. Additionally, the Court
notes that both Dr. Kotler and Dr. Mayberg did not
think the PET scan results of M. Taylor represented a
significant indication of brain danmage. It is not a
certainty additional nental health experts woul d have
found that M. Tayl or was brain danaged had t hey been
retai ned by Judge Lopez. M. Taylor argues that he
lived in an abusive foster care situation. Judge
Lopez agreed that part of his approach was to have the
jury devel op sone degree of synmpathy for M. Taylor’s
upbri nging given the conditions of being in a foster
hone, not having his famly around, and ot her evidence
that m ght engender sonme conpassion. He testified
that he had the defendant’s brother, Stanley G aham
testify regarding the Defendant’s deprived chil dhood.

He also called Alvin Thomas, who had been in the sane
foster hone as M. Taylor, to testify to the
repercussi ons of bed wetting at the foster honme. M.
Taylor conplains that his nmother was available to
testify and could have provi ded mtigating
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i nformation. However, the record indicates that the
defendant |l eft the decision up to the nother who did
not want to remnin at the courthouse during
resentencing due to her health. The court does not
find defendant’s allegations in Claim Xl support a
concl usi on that counsel provided himwth ineffective
assi stance of counsel or support a reasonable belief
that a different handling of these mtigating issues
woul d have resulted in a different outcome. CdaimX
of Defendant’s Mbtion is denied.

(PCR5/ 774- 777)
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Anal ysi s

The Circuit Court’s well-reasoned order is supported by
conpetent, substantial evidence and Taylor’s | AC/ penalty phase
claimmnust fail for the follow ng reasons.

In this case, the petite 38-year old victim Geraldine
Birch, was brutally nmurdered by Perry Taylor. “Virtually all of
her internal organs were damaged. Her brain was bl eeding. Her
larynx was fractured. Her heart was torn. Her |iver was
reduced to pul p. Her kidneys and intestines were torn fromtheir
attachnments. Her lungs were bruised and torn. Nearly all of
the ribs on both sides were broken. Her spleen was torn. She
had a bite mark on her arm and patches of her hair were torn
of f. Her face, chest, and stomach were scraped and bruised. . .”

Taylor |1, 583 So. 2d at 329.

During the 1992 penalty phase, defense counsel presented
evi dence of Taylor’s remorse and his deprived famly background,
i ncl udi ng abuse he suffered as a child in foster care. Defense
counsel also presented evidence of Taylor’s good conduct in
cust ody and psychol ogi cal testinony that while Tayl or had above-
average intelligence, he suffered froman organic brain injury.

See, Taylor 11, 638 So. 2d at 31-32.
On resentencing, the trial judge found the follow ng

aggravating factors: (1) Taylor had a previous felony
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conviction involving the use or threat of violence; (2) the
capital felony occurred during the comm ssion of a sexual
battery; and (3) the capital felony was especially heinous

atrocious, or cruel. The trial court found no statutory
mtigators, but did give some weight to Taylor’s deprived famly
background and the abuse he was reported to have suffered as a
chil d. The trial court considered, but gave little weight to
Taylor’s renorse, to psychol ogical testinony that while Tayl or
has above-average intelligence, he suffers froman organic brain
injury, and to testinmony concerning Taylor’s good conduct in
cust ody. The trial judge determined that the aggravating
circunstances outweighed the mtigating factors and sentenced
Taylor to death. Taylor Il, 638 So. 2d at 31-32.

Tayl or clainms that his penalty phase counsel, Mnuel Lopez

a former prosecutor who was al so experienced in death penalty
cases, was ineffective in (1) relying on “only” one nental

health expert® in 1992, (2) failing to present additional
evi dence of Taylor’s abusive foster honme via a “nore convincing”
witness, and (3) failing to present additional nental health
evidence (including evidence of a prior head injury, a “newy

di scovered” PET scan, and a discrepancy in psychol ogical sub-

Y'n 1989, the defense presented the testinony of Dr. Mussenden
during the first penalty phase. During the second penalty phase
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test scores).

Al t hough, in hindsight, nost every trial counsel could have
hired nore experts and brought in nore wi tnesses, the standard
for assessing ineffective assistance clains “is not how present
counsel woul d have proceeded, in hindsight, but rather whether
there was both a deficient performance and a reasonable

probability of a different result.” Ferrell v. State, 918 So.

2d 163 (Fla. 2005); Strickland, 466 U. S. at 689 (“Even the best

crimnal defense attorneys would not defend a particular client
in the same way.").

Defi ci ency prong

Taylor failed to establish any deficiency of penalty phase

counsel under Strickl and. During the 1992 resentencing

proceedi ngs, defense counsel not only introduced evidence in
mtigation, but also presented argunents agai nst the application

of the three strong aggravating factors. (Def ense Sentenci ng

Menmo dated June 11, 1992, at RS5/818-24). In 1992, penalty
phase counsel presented evidence that: (1) Taylor was
renorseful; (2) his mother was illiterate; (3) he had been
raised in a single-parent household until age 7, when he was

pl aced in foster care, and, thereafter, had |linmted contact with

his birth famly; (4) he remained in foster care until he was

in 1992, the defense retained Dr. Berl and.
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14; (5) he received harsh physical punishment in foster care as
a consequence for bed wetting; (6) Taylor had been a nodel
prisoner; (7) Ois Allen heard the victimdiscuss sex for drugs;
(8 Dr. Berland admnistered psychological tests to the
Def endant, specifically MWI and WAI'S, and reviewed the tests
previously adm nistered by Dr. Missenden, and (9) Dr. Berl and
opi ned that the Defendant had brain danmage. |In addressing the
aggravating factors in 1992, penalty phase counsel enphasized
that: (1) Taylor’s initial encounter with the victim Geraldine
Birch, was consensual, and the time and | ocation supported the
def ense theory of a consensual sexual encounter; (2) the
def endant was only 16 at the tinme of the prior sexual battery
of fense; and (3) the nurder victim may have been unconsci ous
when the beating occurred, thus arguably underm ning the HAC
factor. (See, Defense Sentencing Menp at RS5/819-21).

During the post-conviction hearing, Taylor’s penalty phase
counsel, Judge Manuel Lopez, confirmed that his job in 1992 was
to “try and find as nuch mtigation as | could, realizing it was
a resentencing, and | then couldn't relitigate guilt phase
i ssues.” (PCR4/597; 607). In 1984, after six years as a
prosecutor, Lopez entered private practice, and al nost 90% of
his practice from 1984 to 1992 was crim nal defense. Lopez had

def ended several capital cases during that tinme. (PCR4/595).
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Lopez, who was court-appointed, was fanmliar with the statutory
mtigating factors under Florida |aw (PCR4/598) . In
investigating the statutory mental health mtigators, Lopez
conducted a background investigation of Taylor’'s famly, his
upbringi ng, and al so sought court approval to retain Dr. Robert
Berland as a nental health expert. (PCR4/599). Lopez believed
that, at that tinme, a court-appointed attorney would be “hard
put” to “get a court to appoint you another nental health expert
wi t hout showi ng some extraordi nary good cause.” (PCR4/600; 616)
Looki ng back, Lopez thought he may have been able to convince
the trial court to have “some kind of brain testing” done on the
def endant . There was a possibility that the trial court may
have *“appointed a second doctor,” although Lopez was “not
al t ogether sure” that he could have “gotten a second expert.”
(PCR4/ 600-01; 616). At that tine, there generally was only one
expert appointed for the defense. 1In addition, there was a cap
for expenditures and you had to request |eave of court to exceed
the cap. (PCR4/616).
Lopez concluded that it was clear from Dr. Berland' s
testinmony that Tayl or had sonme organic brain damage. (PCR4/601).
Lopez could not recall the status of scientific tests in 1992,
such as PET scans today. (PCR4/602). In 1992, Lopez did not

believe that he’'d used any neuropsychol ogists as witnesses in
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death penalty cases. (PCR4/603). |If Dr. Berland had found that
the statutory nmental health mtigating factors existed, Lopez
“certainly would have put them on and asked for the
instruction.” (PCR4/604). Lopez recalled that Taylor’s nother
was adamant that she didn't want to testify; Lopez foll owed
Taylor’s ultimate decision that his nother not testify because
Tayl or’s grandnot her testified and Taylor’s nother would have
been cunul ative. (PCR4/605).

Judge Lopez was elected to the bench in 1996. Between 1992
and 1996, Lopez worked at the Public Defender’s Ofice, where he
handl ed some first-degree nurder cases and one nore capita
case. (PCR4/606). At the time that he was appointed to
represent Perry Taylor, Lopez previously had handl ed between 50
and 75 trials. (PCR4/606). This was not his first death penalty
case. (PCR4/607). When Lopez was appointed to represent this
def endant, Taylor had already been convicted of first-degree
mur der and sexual battery, and this Court had affirmed Taylor’s
convictions. (PCR4/607). Under Florida | aw, Lopez did not have
the ability to present [lingering doubt] evidence regarding
Taylor’s qguilt. (PCR4/607).

Judge Lopez agreed that the aggravators in this case were
“strong.” (PCR4/607). First, Taylor’s prior sexual battery

conviction involved a 12-year-old girl. The State introduced
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evidence of this prior conviction and also had the victim
“standing by.” (PCR4/609). Second, as to the HAC factor, Lopez
recalled that “the injuries to this victim were pretty
overwhel m ng.” (PCR4/608). Lopez confirnmed that, in support of

the HAC aggravator, the State presented evidence that the
victims dentures were broken during the assault, al nost every
rib was broken, every nmmjor organ in her body had been injured
to some extent, her brain was henorrhagi ng, and her vagi na had
been | acerated both inside and outside. (PCR4/609). Thus, “it

was a very tough case to defend from that perspective.”
(PCR4/ 609) . The third aggravator — Taylor’s contenporaneous
conviction for sexual battery -- was a foregone conclusion
because Tayl or had been convicted (PCR4/609), and his conviction
had been affirmed by this Court. The nedi cal exam ner, Dr.

MIller, couldn't say that the victim was unconsci ous through
nost of the attack. (PCR4/609).

Judge Lopez presented evidence to the jury in an effort to
establish sone degree of conpassion for Taylor’s deprived
chil dhood and background. (PCR4/610-11). Lopez called the
def endant’s nother, Edw na, who asked to be excused (see
RS2/ 249- 250); Stanley Graham the defendant’s brother, who
established that the defendant had been in a foster home for

several years; and Alvin Thomas, who was in the same foster hone
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as Perry Tayl or. During Taylor’s resentencing, Alvin Thomas
testified that there were only three children in the foster hone
when he and M. Taylor were there together. (RS3/405). \Y g
Thomas testified Tayl or was punished for bed wetting. During
t he post-conviction hearing, Edwi na G aham the defendant’s
not her, confirmed that she was in court, but she didn't want to
testify. (PCR11/1765). Stanley G aham the defendant’s brother,
previously testified at the 1992 penalty phase. (RS3/419). On
post-conviction, G aham added that when Taylor was five years
old, Taylor suffered a head injury after falling from a
bani ster. (PCR11/1755-56).
In pursuing the mental mtigation, Lopez hired Dr. Berl and.
Dr. Berland had been used “pretty extensively” by the Public
Defender’'s Office in the Hillsborough circuit. (PCR4/612).
Based on the testing of the defendant and the defendant’s
behavi or, Dr. Berland concluded, and testified, that Taylor was
brain damaged. (PCR4/612-13). If Dr. Berland had found that
Taylor’s condition rose to the |level of a statutory mtigator,
Lopez believed that Dr. Berland would have told the defense.
(PCR4/613) . Lopez did not believe that a neuropsychol ogist’s
test, alone, could conclusively establish either where any brain
damage mght exist or quantify the anount of brain damge.

(PCR4/ 614) . Judge Lopez agreed that if he had called a
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neuropsychol ogist to testify in 1992, the only thing that the
neur opsychol ogi st woul d have been able to testify to was that he
had performed testing and that, in his opinion, the defendant
was brain damaged. (PCR4/615). This is the sane testinony which
was presented by Dr. Berland in 1992. (PCR4/615).

On redirect exam nation, Lopez agreed that further
neur opsychol ogi cal testing m ght have been hel pful in 1992 and
m ght have reveal ed the existence of statutory nmental health

mtigation. (PCR4/617). However, under Strickland, 466 U. S. at

689, a “fair assessnment of attorney performance requires that

every effort be nade to elimnate the distorting effects of
hi ndsight, to reconstruct the circunstances of counsel’s

chal | enged conduct, and to evaluate the conduct from counsel’s

perspective at the tine.” Robinson v. State, 913 So. 2d 514, 527

(Fla. 2005) (e.s.).

In this case, Lopez knew there were statutory and non-
statutory mtigators to be investigated before presenting the
penalty phase. He hired Dr. Berland, a well-respected
psychol ogi st who performed testing and who testified that the
def endant is brain damaged, even though he had a slightly above-
normal 1 Q score. CCRC s second guessing does not set forth any
basis for deficiency nor does it explain how any different

handling of these issues would have resulted in a different
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out come. Resent enci ng counsel also obtained an independent
pat hol ogist to review the circunstances of the victims death.
The fact that neither that pathol ogi st nor resentenci ng counse
could change the facts of this case does not nean that counsel
was ineffective.

Here, as in Robinson, supra, this is not a case where trial
counsel failed to investigate and present available mtigating
evi dence. Penalty phase counsel was an experienced cri m nal
def ense attorney who was faced with the enormty of representing
a client who admttedly commtted this horrendously brutal
crime. Penalty phase counsel sought to both dimnish the inpact
of the strong aggravating circunmstances, and counsel also
presented nultiple wtnesses in support of the defense
mtigation. “An attorney is not ineffective for decisions that
are a part of a trial strategy that, in hindsight, did not work

out to the defendant’s advantage.” Mansfield v. State, 911 So.

2d 1160 (Fla. 2005), <citing Strickland, 466 U S. at 689.

Tayl or’s post-conviction reliance on additional nental health
experts -- Dr. Dee and Dr. Mssmn -- is unavailing. “The
presentation of testinony during postconviction proceedi ngs of
nore favorable nental health experts does not automatically

establish that the original evaluations were insufficient.”

Cooper v. State, 856 So. 2d 969, 976 (Fla. 2003), citing Carrol
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v. State, 815 So. 2d 601, 618 (Fla. 2002); Gaskin v. State, 822

So. 2d 1243, 1250 (Fla. 2002) (holding that “counsel’s nental
health investigation is not rendered inconpetent nmerely because
t he def endant has now secured the testinony of a nore favorable
nmental health expert”). This Court has established that defense
counsel is entitled to rely on the evaluations conducted by
gqualified nmental health experts, even if, in retrospect, those
eval uati ons may not have been as conplete as others may desire.

Darling v. State, 2007 Fla. LEXIS 1233 (Fla. 2007).

Prej udi ce prong

Even if the defendant arguably could denonstrate any
defici ency of counsel, which the State strongly disputes, Taylor
cannot denonstrate any resulting prejudice under Strickland. In
assessing prejudice, this Court reevaluates the evidence in
aggravation against the totality of the mtigation presented
during the post-conviction evidentiary hearing to determ ne
whet her its confidence in the outcone of the penalty phase trial

is underm ned. See, Cox v. State, 2007 Fla. LEXIS 1188 (Fla.

2007), citing Rutherford v. State, 727 So. 2d 216, 223 (Fla.

1998) (stating that in assessing prejudice “it is inmportant to
focus on the nature of the nmental mtigation” now presented).
Much of the evidence that Taylor now clains should have been

presented by additional witnesses is nerely curulative to that
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whi ch was actually presented at the penalty phase. For exanple,
Dr. Dee's post-conviction testinmny was cunulative to Dr.
Berland’s. Both said Taylor had brain danage, and Dr. Dee’s
testi mony would have nerely bol stered that of Dr. Berland. See,

Gudinas v. State, 816 So. 2d 1095, 1105-06 (Fla. 2002) (finding

that trial counsel was not ineffective for failing to present
mtigation that was curul ative to evidence presented at penalty

phase); Downs v. State, 740 So. 2d 506, 516 (Fla. 1999)

(affirm ng denial of clains that counsel was ineffective for
failing to investigate and present additional mtigating
evi dence where the additional evidence was cumrulative to that

presented during sentencing); Dufour v. State, 905 So. 2d 42

(Flla. 2005) (same).

During the 1992 penalty phase, trial counsel presented the
testimony of Stanley Graham the defendant’s brother, who
established that the defendant had been in a foster home for
several years; and Alvin Thomas, who was in the same foster hone
as Perry Taylor. |In post-conviction, Taylor called Howard Uy,
who also lived in the same foster honme as Taylor. (PCR11/1776-
77) M. Uy testified that he had been enployed as a security
guard since 1985. M. Uy’ s denpnstrated ability to succeed --
despite spending six years in an allegedly abusive foster hone -

- significantly wunderm nes Taylor’s post-conviction claim
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Moreover, even if alternate wtnesses could provide nore
detailed testinony, trial counsel is not ineffective for failing

to present cunul ative evidence. See, Darling v. State, 2007

Fla. LEXIS 1233 (Fla. 2007), citing Gudinas v. State, 816 So. 2d

1095, 1106 (Fla. 2002); Sweet v. State, 810 So. 2d 854, 863-64

(Fla. 2002).

Mor eover, during the post-conviction hearing, Charles Kelly,
the jail deputy attacked by Taylor in 1992 (after the jury’'s
recomendati on), confirnmed that he never saw the knife in the
def endant’ s hand and Taylor tried to hit the deputy’s face and
neck. (PCR11/ 1774). Thus, Taylor secreted the weapon and
pretended to cooperate with the process of handcuffing and
shackling in a ruse to get the upper hand in order to attack the
deputy.

Dr. Donald Taylor, a psychiatrist, also exam ned Perry
Tayl or and found no evidence that the defendant suffers from
brain damage. (PCR10/1651). | ndeed, not all low 1Q or
difference between verbal and performance 1Q is indicative of
brain damage. In this case, there was no nmedical report
substanti ating the defendant’s brain damage claimand Dr. Tayl or
noted that brain damage requires nore than the typical knocks of
chi | dhood. The presentation of additional “nental health”

evi dence and cumul ative evidence of Taylor’s troubled chil dhood
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and abysnmal foster hone experience would not have been nearly
enough to counterbal ance the powerful aggravating factors in

this case. See, Arbelaez v. State, 898 So. 2d 25, 37-38 (Fla.

2005), citing Breedlove v. State, 692 So. 2d 874, 878 (Fla.

1997) (finding no prejudice because the case’'s strong
aggravating factors would have “overwhel med” mtigation evidence
of the defendant’s history of drug addiction and his troubled

chil dhood); Buenoano v. Dugger, 559 So. 2d 1116, 1119 (Fla

1990) (“In our opinion the mtigation evidence . . . in no way
woul d be sufficient to overconme the overwhel m ng evidence
presented against [the defendant] at trial. . . . W do not
believe the unfortunate circunstances of Buenoano’'s chil dhood
are so grave nor her enmotional problens so extreme as to
out wei gh, under any view, the four applicable aggravating

circumstances.”); See also, Danren v. State, 838 So. 2d 512, 517

(Fla. 2003) (concluding that counsel was not ineffective in
failing to present evidence of mnimal brain damage, “in |ight
of the strong [CCP, HAC, and contenporaneous violent felony]

aggravating factors which were present”); Haliburton v.

Singletary, 691 So. 2d 466, 471 (Fla. 1997) (holding that “in

light of the substantial, conpelling aggravation found by the
trial court, there is no reasonable probability that had the

mental health expert testified [to his finding of a ‘strong
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indication of brain damage’'], the outcome would have been
different”).
PET Scan

Finally, the Grcuit Court did not err in ruling that Taylor
was not entitled to post-conviction relief based on any claim
relating to the PET scan, either on the basis of alleged
ineffective assistance of counsel or as alleged “newy
di scovered” evidence. As the Circuit Court’s cogent order

expl ai ned:

PET SCAN CLAI MS

The Court finds that the M. Taylor is not
entitled to postconviction relief arising from any
claimrelated to a PET scan, either as a basis for
ineffective assistance of counsel or as newy
di scovered evidence <claim The Court considered
Def endant’s PET scan results as part of evidentiary
hearings held on June 7 and 8, 2004.

Dr. Frank Wuod testified at the evidentiary
hearing on June 7, 2004, that he discovered |eft
inferior dorsolateral frontal hyponmetabolism and this
meant a netabolismvalue |ower that normal in the PET
scan of M. Taylor. Dr. Wuod testified that he was
corroborating Dr. Dee’'s statenents and narrow ng their
scope that said certain data indicated frontal |obe
dysfunction and that he considered it nore likely that
certain data indicated frontal |obe dysfunction and
that he considered it nore likely to be left fronta
| obe dysfunction. Dr. Wod testified that the
abnormalities he found would be related to cognitive
or judgnent disinhibition and verbal nenory problens.

Dr. Jon Kotler testified at the evidentiary
hearing on June 8, 2004. Dr. Kotler discussed a PET
scan done on M. Taylor and said that on quantitative
analysis there was an area of mld reduction in
metabolic activities relative to gentle borderline
reduction as slightly greater than a 20 percent
variance. He testified that based on his experience he
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did not think this reduction in the left frontal |obe
was significant at all and that he saw no deviations
on the PET scan that were significant.

Dr. Helen Mayberg, testified at the evidentiary
hearing on June 8, 2004, about the photographs of M.
Tayl or’s PET scan. Dr. Mayberg said her inpression was
one could see sone areas of asymetry, but overal
there were no findings not consistent with any known
di agnostic entity. At the evidentiary hearing, Dr.
Mayberg was asked by the state if PET scan was being
used in 1988 to diagnose or corroborate or confirm
behavi oral conditions. She responded, “Well, when you
put is that way, no. | nean in ‘88 there weren’t even
statenents yet by the Acadeny of Neurol ogy summari zi ng
the primary uses.” See page 372, Transcript of
Evi dentiary Hearing, June 8, 2004, Vol une |V.

The Court finds failure of counsel to obtain a PET

scan either in 1988 or 1992 was not deficient
performance. The Suprenme Court of Florida recently
i ssued an opinion regarding the use of SPECT scans and
PET scans. Ferrell v. State, 2005 W. 1404148 (Fla.),
30 Fla. L. Weekly S451, 30 Fla. L. Wekly S863 (Fla.
June 16, 2005). (As revised on denial of Rehearing
Decenber 22, 2005). In footnote 11 of the Ferrell case
the Florida Supreme Court noted:
In fact, a capital cases defense nmanual prepared by
the Florida Public Defender’s Association and
distributed in 1992 did not nmention either PET or
SPECT scans in a list of nmedical tests used to confirm
brain damage. Furthernore, the manual cautioned that
even the listed nedical tests could be unreliable and
did not always indicate organic brain damge. |nstead,
t he manual stated that neuropsychol ogi cal testing was
actually nmore reliable in show ng such deficits.

In addition, the Court does not find that
Def endant can establish any resulting prejudice under
Strickland. In the present case, as in the Ferrel
case, the jury was aware of the defendant’s brain
danmage claim The PET scan results would have done
little nore than confirm that there mght be sone
evi dence of brain damage, which was open to question
dependi ng on the person interpreting the PET scan.

The Court notes that both Dr. Kotler and Dr.
Mayberg did not think the PET scan results of M.
Tayl or represented a significant indication of brain
damage. The court finds the testinony of Dr. Kotler
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and Dr. Mayberg regarding M. Taylor’s PET scan
results to be highly credible. If the PET scan results
were considered under a newy discovered evidence
standard the court does not find they would probably
produce either an acquittal on retrial or produce a
change in M. Taylor’s death sentence. See MIIls v.
State, 786 So. 2d 547 (Fla. 2001).

( PCR5/ 782- 785)

In this case, as in Ferrell, trial counsel’s failure to
obtain a [PET] scan in 1992 was not deficient perfornmance. In
fact, as this Court noted in Ferrell, “a capital cases defense

manual prepared by the Florida Public Defender’s Association and

distributed in 1992 did not nention either PET or SPECT scans in

a list of nedical tests used to confirm brain damage.” 1d. at
fn. 10. Taylor failed to establish any resulting prejudice
under Strickl and. Here, as in Ferrell, the jury was aware of

t he defendant’s “brain damage” claim and although scan results
m ght confirm the nental health expert’s diagnosis, they were
not necessary in “formng that diagnosis.” Id.

| SSUE |11

THE PROFFERED DEPOSI TI ON OF SONYA DAVI S AND
“NEWLY DI SCOVERED EVI DENCE” CLAI M

St andard of Revi ew

In Preston v. State, 2007 Fla. LEXIS 961, 22-23 (F a. 2007),

this Court reiterated the standards of review applicable to a
claimof newy discovered evidence:

The standard of review governing clains of nemy
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di scovered evidence was first enunciated in Jones v.
State, 709 So. 2d at 521. To obtain a newtrial based
on newy discovered evidence, a defendant nust neet
two requirenents. First, the evidence nust not have
been known by the trial court, the party, or counsel
at the tinme of trial, and it nust appear that the
def endant or defense counsel could not have known of
it by the use of diligence. Second, the newy
di scovered evidence nust be of such nature that it
woul d probably produce an acquittal on retrial. See
Jones, 709 So. 2d at 521. Newly discovered evidence
satisfies the second prong of the Jones test if it
“weakens the case against [the defendant] so as to
give rise to a reasonable doubt as to his
cul pability.” Jones, 709 So. 2d at 526 (quoting Jones
v. State, 678 So. 2d 309, 315 (Fla. 1996)). If the
def endant is seeking to vacate a sentence, the second
prong requires that the newy discovered evidence
woul d probably yield a |less severe sentence. See
Jones v. State, 591 So. 2d 911, 915 (Fla. 1991).

The Circuit Court’s Ruling

The Circuit Court ruled that Taylor’s amendnent was
untinmely, that Sonya Davis would not have testified on Taylor’s
behalf at the tinme of trial, and that Davis's proffered
deposition would not have been inadm ssible as substantive
evi dence.

On February 28, 2005, the Circuit Court rul ed:

Def endant’s Motion to Admt Deposition OF Sonya Davis
Into Evidence, filed on February 25, 2005, is DEN ED. The
Depositi on woul d not have been adm ssible as substantive
evidence in the guilt phase of the trial. |In addition, the
Deposition supports a new claimthat is DENI ED as untinely
pursuant to Rule 3.851(f)(4), which allows anmendnents up to
30 days prior to the evidentiary hearing. Def endant’ s
evidentiary hearing is scheduled for March 3, 2005.
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(PCR5/723) (e.s.)
The Circuit Court’s final order denying Taylor’s IAC/ guilt
phase claim (failure to present Sonya Davis) al so noted:

The Motion is DENIED as to CaimXXV, pages 114 —115
Defendant’s <claim that trial counsel was ineffective
pursuant to Strickland for failing to present the testinony
of the Victim s daughter, Sonya Davis, in the Guilt Phase.
Def endant’ s proffer of the deposition of Sonya Davis taken
on February 24, 2005, clearly shows M. Davis would not
have been willing to testify in the prior proceedings. In
addi tion, Defendant’s addition of Claim XXIV is DEN ED as
untinmely pursuant to Rule 3.851(f)(4), which allows
anmendnents up to 30 days prior to the evidentiary hearing.
Def endant’ s evidentiary hearing is scheduled for March 3,
2005.

(PCR5/723) (e.s.)

Anal ysi s

In rejecting this post-conviction claim the Circuit Court
did not abuse its discretion in (1) denying Taylor’s notion to
anmend as untinely, (2) finding that Sonya Davis would not have
been willing to testify on Taylor’s behalf at trial, and (3)
concl udi ng that her deposition was inadnm ssible as substantive
evi dence.

First, Taylor’s attenpted 11th-hour amendment of his third
post-conviction notion was untinmely under Rule 3.850 and Rule

3.851(f)(4). See e.g., Rodriguez v. State, 919 So. 2d 1252

(Fla. 2005); Moore v. State, 820 So. 2d 199, 205 (Fla. 2002)

(holding that trial court did not abuse its discretion in
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striking third amended 3.850 notion). As this Court explained
in Moore,

This Court has permtted anendnments to rule 3.850
moti ons for postconviction relief upon the receipt of
public records to include and new or additional clains
in light of information obtained from the furnished
docunents. See Ventura v. State, 673 So. 2d 479, 481
(Fla. 1996); Reed, 640 So. 2d at 1098; Miehl enan v.
Dugger, 623 So. 2d 480, 481 (Fla. 1993). However, a
second or successive notion for postconviction relief
can be denied on the ground that it is an abuse of
process if there is no reason for failing to raise the
issues in the previous notion. See Pope v. State, 702
So. 2d 221, 223 (Fla. 1997).

Moore, 820 So. 2d at 205.

Second, Sonya Davis is not a “newWy discovered” wtness and
her deposition does not constitute “newly discovered” evidence
under Florida |aw. In order to obtain relief on a claim of
“newl y di scovered” evidence, a defendant nust show, “first, that
the newWy discovered evidence was unknown to the defendant or
def endant’ s counsel at the tinme of trial and could not have been
di scovered through due diligence and, second, that the evidence
is of such a character that it would probably produce an

acquittal on retrial.” MIlls v. State, 786 So. 2d 547, 549 (Fla.

2001) (citing Jones). Taylor did not even attenpt to satisfy the
“due diligence” requirenments under both Rule 3.850(b)(1) and
Rule 3.851(d)(2)(A), i.e., that the facts on which his “newy

di scovered” evidence claimis predicated were unknown and could
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not have been ascertained by the exercise of due diligence.

Third, in Vining v. State, 827 So. 2d 201, 211-13 (Fl a.

2002), this Court addressed the requirenments for a show ng of
good cause for |eave to amend a notion for post-conviction
relief under Florida law. This Court stressed that notions for
post-conviction relief should be fully pled when filed and that
| ater attenpts to amend such notions were inproper unless the
def endant satisfied the requirement for filing a successive
motion. Under Fla. R Crim P. 3.851(d)(2)(A), the grounds for
filing a successive notion are limted to clainms that allege:
(A) the facts on which the claimis predicated

were unknown to the novant or the novant’s attorney

and coul d not have been ascertained by the exercise of

due diligence,

Fourth, not only did Taylor fail to neet the “due diligence”
requi renent, but he also failed to show that any all eged “newy

di scovered” evidence is of such nature that it would probably

produce an acquittal on retrial. See, Johnson v. State, 904 So

2d 400 (Fla. 2005). At his jury trial in 1989, Taylor testified
that he did not even know the victim GCeral dine Birch, when she
allegedly offered to “turn a trick” in exchange for crack
cocai ne and/or ten dollars. (R4/ 441-45). According to Sonya
Davis, her nother was “no tricker,” and, on one occasion, Ms.
Davi s saw her nother sitting on the front porch with Taylor and

Davis was certain they were dating. This visit occurred about a
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week before Taylor killed her nother. (SR2/246). Thus, Ms.
Davis affirmatively contradicted Taylor’s own trial testinony.

Ms. Davis also confirnmed, inter alia, that she didn't want to be

a witness, she was “not going to testify against my nmom for
him” and she would not have been willing to testify for the

def endant. (SR2/252; 254-55). See, Ferrell v. State, 918 So. 2d

163 (Fla. 2005) (denying IAC/failure to present w tness who were
ei ther unable or unwilling to testify at trial). In sum Taylor
failed to establish both “due diligence” and that the testinony
of the victims daughter, Sonya Davis -- who contradicts
Taylor’s trial testinony, who was not present at the scene of
the crime, and who would not have been willing to testify on
Taylor’'s behalf -- is of such nature that it would probably
produce an acquittal on retrial.

Finally, this deposition would not have been adm ssible as

substantive evidence. See, Rodriguez v. State, 609 So. 2d 493,

499 (Fla. 1992) [ruling trial court properly excluded deposition

of witness who failed to appear at trial, citing State v. Janes

402 So. 2d 1169 (Fla. 1981), which held that discovery
depositions were not adm ssible as substantive evidence in
crimnal cases absent conpliance with Florida Rule of Crim nal

Procedure 3.190(j)].
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CONCLUSI ON

Based on the foregoing facts, argunents and citations of
authority, the decision of the Circuit Court should be affirned
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