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INTRODUCTION

Petitioner seeks discretionary review of a Third District
decision that conflicts with decisions of this Court and of
other District Courts holding that a defendant can not be
convicted of felony murder when the jury exonerates the
def endant of the underlying felony by convicting only for a
necessarily included | esser that is a m sdenmeanor. The synbol
AA. 0 refers to the I ower court opinion, set forth in the

Appendi x.
STATEMENT OF THE CASE AND FACTS

The District Court stated the facts as follows (A 1-2):
Brown was charged with armed robbery and first
degree felony (robbery) nmurder in the shooting death of a
participant in a drug deal whose wallet the defendant and

two co-perpetrators were attenpting to steal. The jury
found the defendant guilty of petit theft as a | esser

i ncluded of fense of the armed robbery charge and guilty
of first degree felony nurder. This is an appeal by the
state froma post-trial order vacating the felony nurder
conviction as Alegally inconsistent(l with the theft
conviction, on the theory that an acquittal of arned
robbery, inplied by the guilty verdict of the Al ower(

of fense of theft, precluded the finding that the



def endant had committed that felony, as required for a
felony nmurder. See Redondo v. State, 403 So.2d 954

(Fla.1981); Mahaun v. State, 377 So.2d 1158 (Fla.1979).

The District Court ruled as follows:
For two reasons, we reverse.

First, the defendant is precluded even from cl ai m ng
a fatal inconsistency between the verdicts on the two
counts because he endorsed and supported the trial judge:s
charge to the jury, in accordance with the standard jury
instruction, that the evidence as to each of the counts
must be consi dered separately and a separate verdi ct
returned as to each. A finding of guilty or not guilty
as to one crine nust not affect your verdict as to the
ot her crime(s) charged. Fla. Std. Jury Instr. (Crim)
3.12(a). See Dial v. State, [31 Fla. L. Wekly D501,
D502 n. 1] (Fla. 4th DCA . . . Feb. 15, 2006); MKee v.
State, 450 So. 2d 563 (Fla. 3d DCA 1984); see also Davis
v. State, 459 So.2d 1120 (Fla. 3d DCA 1984); cf. State v.
Barton, 523 So. 2d 152, 153 n. 2 (Fla. 1988)(declining to
deci de question); State v. Jinenez, 542 So. 2d 430 (Fla.

3d DCA 1989).

On the nmerits, there is no true |egal inconsistency



because of the rational possibility (which is, in fact,
consistent with the evidence in this case) that the
guilty verdict as to first degree felony nurder was based
on a finding that, as the felony statute provides, and as
the jury was instructed, the death occurred in the course
of an attenpted robbery, rather than a conpleted one.
See Pitts v. State, 425 So. 2d 542 (Fla. 1983); MCray v.
State, 397 So. 2d 1229, 1230 n. 3 (Fla. 3d DCA 1981),
approved, 425 So.2d 1 (Fla. 1983); Davis, 459 So. 2d at
1120; see also Streeter v. State, 416 So. 2d 1203, 1206
n. 3 (Fla. 3d DCA 1982); Danpon v. State, 397 So. 2d 1224
(Fla. 3d DCA 1981). Because attenpted robbery was not
instructed upon as a | esser included offense of the
robbery count, and was thus not rejected by the jury, the
two verdicts logically can be reconciled, thus requiring
reversal. Cf. Castillo v. State, 590 So.2d 458 (Fla. 3d
DCA 1991) (unlike Pitts and McCray and the case at bar,

i nconsi stency exists when jury is instructed on attenpted
substantive crinme); Woten v. State, 404 So. 2d 1072,
1073 n. 3 (Fla. 3d DCA 1981)(sane), review denied, 412
So.2d 471 (Fla. 1982); Palacio v. State, 402 So. 2d 500,
501 n. 2 (Fla. 3d DCA 1981)(sane); MCray, 397 So. 2d at

1230 n. 3.



Accordingly, the order under reviewis reversed with
directions to enter a judgnment on the jury verdict for
first degree nmurder and for appropriate sentencing

t hereafter.

(A. 2-4, footnote omtted).
SUMMARY OF ARGUMENT

The decision belowis in conflict with established
authority holding that when a defendant is convicted of a
necessarily included | esser offense that is a m sdeneanor, the
verdi ct exonerates himof all other |esser offenses of the
of fense charged that would be felonies and therefore precludes

a conviction for felony nurder.

ARGUMENT

THE DECI SION OF THE THI RD DI STRICT | S

I N CONFLI CT W TH ESTABLI SHED AUTHORI TY
HCOLDI NG THAT, WHEN A DEFENDANT | S

CONVI CTED OF A NECESSARI LY | NCLUDED
LESSER OFFENSE THAT IS A M SDEMEANOR,
THE VERDI CT EXONERATES HI M OF ALL OTHER
LESSER OFFENSES OF THE OFFENSE CHARGED
THAT WOULD BE FELONI ES, AND THUS
PRECLUDES A CONVI CTI ON FOR FELONY
MJURDER

Def endant was charged in a two-count indictnment, with



first-degree felony nurder, allegedly commtted Awhil e engaged
in the perpetration of, or in an attenpt to perpetrate any
robbery,® and with armed robbery, allegedly conmtted by
unl awf ul Iy taking,
Aby force, violence, assault or putting in fear,@ nore than
$300. 00, and by discharging a firearmduring the offense,
causi ng death or great bodily harm?

The jury convicted the defendant of petit theft as a
| esser offense of armed robbery. Petit theft is a necessarily
i ncluded Category One | esser offence of arnmed robbery. See
Florida Standard Jury Instructions (Crimnal) " 15.1.

The jury also returned a guilty verdict on the charge of
felony murder. No one told the jury that petit theft was a
m sdemeanor, not a felony. |Indeed, the prosecutor:=s cl osing
argunment expressly invited the jury to convict for first
degree nmurder if the victimwas killed in the course of the
conm ssion of any crine.

Accordingly, this case is unlike any of the cases relied
upon by the Third District in holding that the jury=s felony

mur der verdict was not inconsistent with the petty theft

! The indictnent superceded a previous information

chargi ng second-degree nurder and arnmed robbery.



verdict. The claimhere is not that the petit theft verdict
is factually inconsistent with the felony nurder verdict, or
that the factual findings inmplicit in the petty theft verdict
negative a factual finding necessary for a felony nurder
conviction. See Dial v. State, 31 Fla. L. Wekly D501, D502
Feb. 15, 2006) (claim of inconsistency waived where jury found
defendant guilty of aggravated mansl aughter by cul pable
negli gence and not guilty of felony nmurder by cul pable
negl i gence).

Rat her, the claimhere is that, as a matter of |aw, the
petit theft verdict precludes a second conviction for any
ot her | esser offense of robbery, and thus precludes conviction
for attenpted robbery, a perm ssively included Category Two
| esser offense of the arnmed robbery for which defendant has
al ready been convicted of petit theft. See Florida Standard

Jury Instructions (Crimnal) " 15.1; see also Nurse v. State,
658 So. 2d 1074, 1077 (Fla. 3d DCA 1995) (attenpts are
perm ssively included | esser offenses), receded from on ot her
grounds, Jones v. State, 660 So. 2d 960, 965 n.3 (Fla. 3d DCA
1996). Accordingly, there is no felony upon which a fel ony
mur der conviction can be rested.

The | egal consequence of the petit theft conviction is

t hat defendant cannot be convicted of any felony offense as a

“6>



result of the episode for which arned robbery was charged, and
there is, accordingly, no felony offense upon which the felony
mur der charge can be predicated. It is not material that the
jury was not instructed on attenpted robbery; the jury
convicted the defendant of petit theft, and coul d not

si mul taneously or subsequently convict defendant of arned
robbery or of another |esser offense of the arnmed robbery
charged. And defendant:s nmere failure to object to a jury
instruction in accordance with Florida Standard Jury

I nstructions (Crimnal) 3.12(a), that the jury could consider
the felony rmurder and arned robbery charges separately, was
not a wai ver of defendant:zs right not to be convicted of two

| esser offenses of the arned robbery charge.?

2 In addition, defendant:zs failure to object to the

standard jury instruction that each crinme is to be consi dered
separately was not such endorsenent and support of the
standard instruction as would bar the granting relief on his
subsequent notion set aside the verdict. See State v.
Jimenez, 542 So. 2d 430, 431 (Fla. 3d DCA 1989). Florida
Standard Jury Instruction (Crimnal) 3.12(a) deals with



factual inconsistency, with the jury=ss right to consider the
evi dence separately as to each count, and does not permt the
jury to convict defendant of two | esser offenses of the

of f ense char ged.



The Third District here cited the controlling decisions
of this Court, but refused to apply them instead applying a
rul e applicable where verdicts are clained to be inconsistent
as a matter of fact, rather than the rule applicable where
verdicts can be reconciled only by permtting the State to
convict the defendant of two | esser offenses of the crine
char ged.

It is fundamental that the |egislature does not intend
two convictions as a result of a single crimnal episode where
the two convictions would be for Alesser offenses the
statutory el enents of which are subsumed by the greater
of fense. Section 775.021(4)(b)(3); see State v. Florida, 894
So. 2d 941, 947 (Fla. 2005) (Asubsection [775.012 (4)(b)(3)]
applies only to necessarily lesser included offenses listed in
Category 1 of the Schedul e of Lesser Included O fenses .

When the comm ssion of one offense always results in the

comm ssion of another, then the latter is an inherent
conponent of the former. |In other words, the Bl ockburger test
by its very nature is designed to distinguish between that
group of crinmes that are >necessarily |lesser included: of fenses
and that group of crines that are not@); State v. Weller, 590
So. 2d 923, 926 (Fla. 1992) (crimes that are necessarily

included | essers cannot give rise to nmultiple punishnments);

vgv



McCl oud v. State, 577 So. 2d 939, 941 (Fla. 1991) (an offense

is a lesser-included offense if the greater offense
necessarily includes the |esser); see Chikitus v. Shands, 373
So. 2d 904, 905 (Fla. 1979) (prior conviction for |esser bars
prosecution); Perkins v. WIllianms, 424 so. 2d 990, 991 (Fla.
5th DCA 1983) (reprosecution barred by double jeopardy).

I n Mahaun v. State, 377 So. 2d 1158 (Fla. 1979), a
husband and wife were charged with fel ony nmurder and
aggravated child abuse in the death of her child froma prior
marri age. The husband was found guilty of both charges, but
the jury convicted the wife only of a m sdeneanor, negligence
by exposing the child to injury, as a | esser of aggravated
child abuse. The wife argued that Athe jury failed to find
her guilty of the underlying felony of aggravated child abuse
or attenpted aggravated child abuse, instead finding her
guilty of the lesser included m sdeneanor of cul pable
negligence.(l The Court ruled that the w fe:xs Aconviction for
cul pabl e negligence effectively holds her innocent of the
aggravated child abuse charge. Because the aggravated child
abuse felony was an essential elenment of the felony nurder, we
hold that Ms. Mahaun cannot be guilty of third-degree felony

murder. @ Mahaun, 377 So. 2d at 1161. The decision belowis

flatly in conflict wth Mahaun.

“10°



Simlarly, in Redondo v. State, 403 So. 2d 954 (Fla.
1981), defendant was charged with aggravated battery and
possession of a firearmduring the comm ssion of a felony. On
t he aggravated battery charge the jury convicted defendant of
sinple battery, a |lesser offense, but also convicted the
def endant of possession of a firearmduring the comm ssion of
a felony. The Court ruled Ali]n the present case the jury in
effect acquitted petitioner of the felonies of aggravated

battery and attenpted aggravated battery when it found him

guilty of the |esser included offense of sinple battery, a

m sdemeanor. The existence of a felony or an attenpted felony
is an essential element of the crine of unlawful possession of
a firearmduring the comm ssion of a felony. . . . Therefore,
petitioner may not be convicted of that crime. A conviction
for unl awful possession of a firearmduring the comm ssion of
a felony must stand or fall in conjunction with the underlying
felony.@ Redondo, 403 So. 2d at 956 (enphasis added). The

decision belowis flatly in conflict with Redondo.

This Court:=s use of words |ike Ainnocent@ and Aacquitted@
in these opinions has apparently led to the m staken
i npression that no true inconsistency between verdicts appears
if the jury is not instructed as to a |esser offense, such as

an attenpt. See Castillo v. State, 590 So. 2d 458, 459 (Fl a.

“11v



3d DCA 1991) (verdicts inconsistent where jury was instructed
as to attenpt); Woten v. State, 404 So. 2d 1072, 1073 (Fl a.
3d DCA 1981) (sanme). Authority supports that view where the
record indicates only an acquittal on the felony charged, and
does not indicate that the defendant was exonerated of an
attempt or for other |esser offenses, and the jury convicts
for an offense for which an underlying felony is Aan essenti al
el ement (@ wi t hout convicting for the underlying felony. See
Pitts v. State, 425 So. 2d 442, 544 (Fla. 1983) (A[h]ere the
jury made no such affirmative finding that defendant was
guilty of a lesser included offense of the crine of aggravated
battery@); MCray v. State, 397 So. 2d 1229, 1231 (Fla. 3d DCA
1981), approved, 425 So. 2d 1 (Fla. 1983) (A(r)eversible

i nconsistency will not ordinarily be held to result from
contrary verdicts . . . if the offenses of which defendant was
acquitted required proof of elenments different fromor in
addition to those of the offense for which he was convicted();
but see Wainwright v. State, 528 So. 2d 1329, 1331 (Fla. 5th
DCA 1988) (no evidence of attenpt); Ashley v. State, 493 So.
2d 1079 (Fla. 3d DCA ) (no attenpt instruction because no

evi dence of attenpt).

But where there is a conviction for a necessarily

included | esser offense that is a m sdeneanor, not a felony,

“12v



and that involves the sane el enents, doubl e jeopardy
exonerates the defendant as a matter of |aw of any attenpt or
ot her | esser offense, and precludes a conviction of an offense
for which an underlying felony is an essential elenment. As
the Court said in State v. Powell, 674 So. 2d 731, 733 (Fla.
1996), such cases involve legally interlocking charges because
an act can be done during the course of a felony only if there
was a felony, and a m sdenmeanor verdict on a necessarily

i ncluded | esser offense negates any felony, and thus negates a
necessary elenment for conviction on another count charging an
act during a felony.

In McCray, 397 So. 2d at n.4, the Third District
suggested that the defendant:s argunment was that the jury gave
hi mthe appetizer and main course, and that he was therefore
also entitled to dessert and coffee. Here, as in Mahaun and
Redondo, the facts are different: the jury exonerated
def endant of any felony, and a felony nmurder conviction is
barred. Nothing is nore basic than that a felony nurder
conviction cannot stand w thout a conviction for an underlying
felony. See Fayson v. State, 698 So. 2d 825, 826-27 (Fla.
1997); Eaton v. State, 438 So. 2d 822, 823 (Fla. 1983); State
v. Cappalo, 31 Fla. L. Weekly D453, D454 (Fla. 2d DCA Feb. 10,

2006); Cuevas v. State, 741 So. 2d 1234, 1236 (Fla. 5th DCA

“13"



1999); see also State v. Wheeler, 468 So. 2d 978, 982 (Fla.
1995); DeBiasi v. State, 681 So. 2d 890, 891 (Fla. 4th DCA

1996); Wainwright v. State, 528 So. 2d 1331.
CONCLUSION

The Court should grant discretionary review.
Respectfully subm tted

BENNETT H. BRUMVER

Publ i ¢ Def ender

1320 Nort hwest 14th Street
Mam , Florida 33125

ROY A. HEI MLI CH
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