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PRELI M NARY STATEMENT

Respondent, the State of Florida, the Appellee in the
District Court of Appeal (DCA) and the prosecuting authority in
the trial court, will be referenced in this brief as Respondent,
the prosecution, or the State. Petitioner, Shana Barnes, the
Appellant in the DCA and the defendant in the trial court, wll
be referenced in this brief as Petitioner or proper nane.

The record on appeal consists of nine volunmes, which wll
be referenced according to the respective nunber designated in
the Index to the Record on Appeal. “IB” wll designate
Petitioner’s Initial Brief on the Merits. Each synmbol wll be
foll owed by the appropriate page nunber in parentheses.

Al l enphasis through bold lettering is supplied unless the

contrary is indicated.

STATEMENT OF THE CASE AND FACTS

The State accepts Petitioner’s statenent of the case and

facts as being generally supported by the record.



SUWARY OF ARGUMENT

| SSUE | .

This Court in Young v. State, 645 So.2d 965 (Fla.

1994), ruled that a videotape depicting an interview with the
victims, even when the videotape is admtted into evidence,

could not be pernmitted into the jury room during deliberations.

However, this Court set out a well-recognized exception to that

general rule relating to evidence of a confession of a crimna

defendant. Many jurisdictions have applied this common rule to
permt the jury to use transcripts of a crimnal defendant’s
adm ssions during deliberations. This rule applies here. Wile
the form of the exhibit admtted here was not a typica

transcri bed admi ssion of a defendant, the State asserts that the
basis for the adm ssion of Petitioner’s prior testinony in
evi dence controls its proper use as an exhibit, rather than the
form of the evidence. The reasoning of the courts, including
this Court in Young, which except incrimnating adm ssions from
the general rule excluding transcripts into the jury room does
not becone inapplicable nerely because the defendant’s adm ssion
was made at a prior trial. The rule permtting such adm ssions
into the jury room should not depend on the form of the

adm ssi on



| SSUE I 1.
This Court accepted jurisdiction in this matter to review
only one issue. The State believes that this Court did not

intend to hear other issues in this case.



ARGUMENT
| SSUE |
DID THE DI STRICT COURT OF APPEAL ERR |IN RULING THAT
THE TRI AL COURT DI D NOT ABUSE I TS DI SCRETI ON
I N ADM TTI NG WRI TTEN EXCERPTS OF APPELLANT S
PRI OR TRI AL TESTI MONY ON THE GROUND THAT THE
EXCERPTS CONSTI TUTED  SWORN  ADM SSI ONS?
(Rest at ed)
Standard of review
Whether to allow a jury to have access to the exhibit of a

confession in the jury roomis within the sound discretion of a

trial judge. Thomas v. State, 878 So.2d 458 (Fla. 5th DCA 2004).

Such a decision should be affirned only if the court abuses that
di scretion.
The trial court’s ruling

Prior to trial, Petitioner filed a "Mtion in Limne
Concerning Prior Testinony of [Petitioner]" (Il 205-213). The
notion alleged that the State intended to introduce her prior
trial testinony at trial. Petitioner acknow edged that her
prior testinony was adm ssible against her as an admn ssion,

citing State v. Billie, 881 So.2d 637 (Fla. 3d DCA 2004), but

argued that she was entitled to "redaction of inproper material
included in the testinony" (Il 205). Petitioner then indicated
81 separate portions of the prior testinony to which she

obj ected and noved to exclude (Il 207-213).



The court held a lengthy hearing on this notion,
sust ai ni ng, by the count of undersigned counsel, 50 of
Petitioner's objections to the prior testinony (Il 385-400, |11
401- 484) . During this hearing, the State indicated that it
pl anned to have the prior testinony read to the jury, but also
that it planned to have the prior testinony, with the redacted
portions renoved, transcribed and admtted as an exhibit (II
389). Petitioner indicated that she would object to the
adm ssion of an actual transcript of the prior testinony,
arguing that the State should only be permtted to read the
prior testinmony into the record at trial. The State argued that
the prior testinmony should be treated |ike any other sworn
adm ssion by the defendant, which could be transcribed and
admtted into evidence (Il 391). The court deferred ruling
until trial (rr 393). At trial, the court overruled
Petitioner's objection (VI 429).

After Petitioner's heavily-edited prior testinony was read
to the jury, the State noved for the adm ssion of the transcript
(M1l 641-642). Petitioner reiterated her objection that
transcribing her prior testinony unduly enphasized it over
everything else (VIIl 642). The prosecutor argued that what was
read to the jury was not "actual testinony;" it was sinply

publishing a sworn adm ssion by the defendant to the jury (VII



642- 643) . Thus, the State argued, Petitioner's conplaint that

the court was allowing the adm ssion of a transcript of her

trial testinony was an inaccurate characterization.

admtted the exhibit on the foll ow ng grounds:

On the issue of state's quintuplet

for identification, while we are

subject, | did in the previous ruling and I
will again consider this to be not testinony
in the trial but a sworn statenent

[ Petitioner] containing adm ssions.

made of course under oath and with counsel
present in a situation where she voluntarily
gave the testinony after being apprised of
her rights and with all the procedural
substantive safeguards requisite for

statenent to be adm ssible. And |
it on that basis.

| think the state could have
offered it as an exhibit and gotten
adm tted that way. But they certainly have
the right to offer an adm ssible docunent
into evidence and then publish it

jury which is what they did.

It was not [Petitioner] sitting here

and testifying live to the jury.

just the reading or the publishing of
docunent . So | do think it is a different
situation from the state want i ng
transcribe the testinmony of their

detective and send it back to the jury room

with the jury.

So I wll overrule again the objection

to its adni ssion.

(VI 1| 644-645).

al | owed

The court



The District Court of Appeal’s ruling

On appeal, Petitioner argued that the trial court’s ruling

above constituted reversible error. The District Court

foll ows:

Bar nes v.

Appel l ant next argues that the trial judge
erred by allowing the jury to take an
exhibit containing portions of Appellant's
pri or t esti nmony into the jury room
Appel | ant argues that this constituted error
because the jury mght have placed greater
enphasis on Appellant's prior testinony than
it did on other witness testinony. See Young
v. State, 645 So.2d 965 (Fla. 1994). Ve
review the admssion or exclusion of
evidence for an abuse of discretion. See
McBride v. State, 913 So.2d 696 (Fla. 1st
DCA 2005). The trial judge properly
admtted the statenments in question as an
exhibit of nunerous adm ssions made by the
Appel l ant. See Delacruz v. State, 734 So. 2d
1116, 1122 (Fla. 1st DCA 1999) (finding that
def endant ' s prior statenments, whet her
excul patory or not, were adm ssible against
def endant as adm ssi ons under section
90.803(18), Florida Statutes (citing Charles
W Ehrhardt, Florida Evidence § 803.18, at

733-34 (1999 &ed.))). The fact that the
State published the exhibit to the jury does
not turn the exhibit into “testinony.”

Accordingly, the trial judge acted wthin
his discretion to allow the jury to take the
exhibit into the jury room See Fla R
Ctim P. 3.400(a)(4) (permtting the judge
to allow "all things received into evidence
ot her than depositions” into the jury room.

State, 922 So. 2d 380, 382 (Fla. 1st DCA 2006).

rul ed as



Merits

Petitioner clainms that the trial court erroneously
permtted the jury to take the transcribed statenents into the
jury room arguing that the evidence constituted either a
“deposition” or *“trial testinony,” and that the jury is not
permtted access to such matters.

Florida Rule of Crimnal Procedure 3.400(a)(4) permts the
court, at its discretion, to allow “all things received into
evi dence other than depositions” into the jury room I n Young
v. State, 645 So.2d 965 (Fla. 1994), this Court discussed the
ci rcunmst ances under which the jury may take evidence consisting
of recorded statenents to the jury room During the trial in
Young, the videotaped Child Protection Team interviews of the
victine were admtted into evidence pursuant to section
90.803(23), Florida Statutes, and viewed by the jury at trial.
During jury deliberation, the jury had the bailiff bring the
vi deot apes and vi deo equi pnent into the jury room Young at 966.

This Court held that the videotaped interviews should not
have been permtted into the jury room during deliberations. In
making this ruling, this Court distinguished the videotaped
intervi ew from evi dence of confessions:

[ B] ecause witten confessions tradition-
ally have been permtted in the jury room

nost courts have held that the trial judge
has the discretion to allow jurors to listen

8



to audiotapes of confessions during their
del i berati ons. See Jonathan M Purver,
Annotation, Permtting Docunents or Tape
Recordi ngs Containing Confessions of QCuilt
or Incrimnating Adm ssions to be Taken Into
Jury Roomin Crimnal Case, 37 AL.R 3d 238
(1971). Presumably, the sanme rule would be
appl i cable to videotaped confessions.

W see a significant distinction between
vi deot aped confessions and videotapes of
interviews of children suspected of having
been sexual |y abused. Conf essi ons are
statenents against the declarant’s interest
which are only permitted into evidence after
a determnation that they have been freely
and voluntarily given. Wen introduced to

prove sexual abuse, t he vi deot aped
interviews of children are self-serving in
the sense that they are testinonial in

nature and assert the truth of t he
children's statenents. They are nore akin to
depositions de bene esse in which testinony
is preserved for later introduction at the
trial. We share the view of the district
court of appeal that allowing a jury to have
access to videotaped wtness statenents
during deliberations has nmuch the sane
prejudicial effect as submtting depositions
to the jury during deliberations.

Young at 967.
At least one other Florida court has distinguished a
vi deotaped confession from a videotaped deposition based

specifically upon this |anguage in Young. Thomas v. State, 878

So.2d 458 (Fla. 5th DCA 2004) (ruling that the decision of
whether to allow a jury to have access to a videotaped
confession in the jury room was within the sound discretion of

the trial court). It was this distinction between confessions



and the videotaped interview in Young on which the District
Court here based its ruling: the disputed evidence constituted
an incrimnating admssion in accordance wth Young. Thi s
concl usion was correct, was consistent with Young, and explains
why none of the cases Petition cites applies herein.

First, it nust be recognized that Petitioner acknow edged
from the outset that her testinony at the prior trial was
adm ssible at this trial as an adm ssion (Il 205), an assessnent

with which the trial court correctly agreed. See Harrison v.

United States, 392 U S 219 (1968)(As a “general evidentiary

rule,” “a defendant's testinony at a fornmer trial is admssible

in evidence against himin later proceedings”); State v. Billie,

supra (the defendant's testinony at a prior trial is admssible
agai nst the defendant at the retrial, as an adm ssion pursuant

to section 90.803(18), Florida Statutes). See al so Addison v.

State, 653 So.2d 482 (Fla. 5th DCA 1995)(defendant’s out- of-
court confession to a detective, which was taped and then
transcribed into a witten docunent and used as evi dence agai nst
appel I ant at trial, was admi ssible pursuant to section
90. 803( 18)).

Petitioner’s acknow edgnent forecloses any argunment before

this Court that the disputed exhibit did not constitute

10



adm ssions by her, admi ssible pursuant to section 90.803(18),

Fl ori da St at utes.

As this Court noted in Young, confessions are “statenents

against the declarant’s interest,” and are therefore accorded
different treatnent than other evidence, in particular, whether
they can be taken into the jury roomas exhibits. The Illinois

Suprenme Court

be taken

evi dence,

into the jury room while other types of

detailed the reasons why witten confessions my

witten

such as depositions or dying declarations, nmay not:

The reasons for excluding [depositions and
dying declarations] from the jury room are
(1) that the statenents of a deponent m ght
be given undue enphasis beyond the scope of
ordinary testinony if the jury were allowed
to review such recorded statenments during
their deliberations, and (2) that dying
decl arati ons, whi ch are admtted into
evidence as a hearsay exception, are not
subject to cross-examnation and should
therefore be accorded no greater enphasis
than present practices achieve. Nor have
such persons been physically present at the
trial where the jury wuld be able to
observe them and evaluate the probative
value of their testinony. Conversely, a
signed confession which has been shown by
the State to be free from coercive
conditions is anong the strongest Kkinds of
physi cal evi dence t he prosecution may
produce, and when the tests of admissibility
have been net and the defense afforded the
full opportunity to poi nt out any
ci rcunst ances which nmay go to underm ne the
credibility of the confession in the eyes of
the jury, there appears to us no valid
reason to preclude the witten confession
fromgoing to the jury room along with other

11



exhibits which the trial judge nay deem
proper. Particularly is this true now that
the Escobedo (378 U S 478, 12 L. Ed. 2d
977, 84 S. C. 1758) and Mranda (384 U. S

436, 16 L. Ed. 2d 694, 86 S. . 1602) rules
afford additional safeguards against the
possibility of coerced confessions comng
before a jury. Nor, in our opinion, is there
a logical reason to distinguish between a
witten conf essi on and ot her physi cal
evidence of a concededly damaging nature

such as mur der weapons, bl oodst ai ned
clothing or gruesone photographs insofar as
their presence in the jury room is
concerned. In our judgnent all should be

governed by the general rul e governing
exhi bits of physical evidence which may be
taken to the jury room if the sound
di scretion of the trial judge dictates that
they bear directly on the charge. In the
absence of an abuse of that discretion to
the prejudice of defendant, its exercise
will not be disturbed on appeal.

People v. Caldwell, 236 N E 2d 706, 714 (I1Il. 1968)

The majority of jurisdictions follow this rul e,
di stinguishing witten confessions from other witten forns of

evi dence, such as depositions, see generally Jonathan M Purver

Annotation, Permtting Docunments or Tape Recordings Containing
Confessions of @iilt or Incrimnating Adm ssions to be Taken
Into Jury Roomin Crimnal Case, 37 A.L.R 3d 238 (1971). While
allowng jurors access to witten confessions carries the sane
risk as deposition that the witten statenents mght be given
“undue enphasis beyond the scope of ordinary testinony,” the

risk is deemed outwei ghed by the nature of the evidence.

12



Many jurisdictions have specifically applied this rule to
transcriptions of statements admtted under the hearsay
exception regarding adm ssions by the defendant. See e.g.

United States v. Camargo, 908 F.2d 179, 182 (7th Cr. 1990)

(Trial court did not err by permtting the transcripts of tape-
recorded conversations to be used during jury deliberations);

State v. Kennedy, 592 P.2d 1288, 1293 (Ariz. C. App. 1979)

(Trial court did not err in allowing the jurors to take the
transcripts of the audiotapes admtted as adm ssions of the

defendants into the jury room; People v. Fujita, 117 Cal. Rptr.

757, 768 (Cal. C. App. 1974)(Trial <court did not err in
permtting the jury to take transcripts of tape-recorded phone
conversations that were admtted as adm ssions of t he

def endants); People v. Mller, 829 P.2d 443 (Colo. App. 1991)

(Transcript of a defendant’s confession, which has been admtted
into evidence, nay be taken into the jury room during
deliberations so long as the defense is given an opportunity to
poi nt out any circunstances that may undermine its credibility);

Hol l oway v. State, 809 So.2d 598, 608 (M ss. 2000) (Trial court

did not err in allowing a transcript of an audi otaped recording
of the defendant’s statenment to be taken into the jury room

during deliberations); State v. Ahnadjian, 438 A 2d 1070, 1082

(R 1. 1981)(Trial court did not err in allowng transcripts of

13



conversations that were the product of w retaps and el ectronic
surveillance to be used by the jury during their deliberations
once they have been properly admtted as a full exhibit); Bigham
v. State, 148 S.wW2d 835, 840 (1941)(Transcribed notes of a
conversation which allegedly occurred at the tinme a bribe was
made, admitted w thout objection as a State's exhibit, were
properly furnished to the jury upon request); State .
Forrester, 587 P.2d 179, 185-86 (Wash. Ct. App. 1978), approved,

State v. Frazier, 661 P.2d 126 (Wash. 1983)(Trial court did not

abuse its discretion when it admtted a typed transcript of the
defendant’s tape-recorded confession and allowed the jury to
exanmne the transcript during their deliberations, along wth

the tape-recording itself); State v. Dietz, 390 S E 2d 15, 28-29

(W Va. 1990)(“[I]n a crimnal case it is not reversible error
for a trial court to allow a docunent, such as a transcript, a
witten statement, or a tape recording, which contains a
confession or incrimnating statenment, and which has already
been adnmitted into evidence, to be taken into the jury room for
the jury's use during deliberations”).

Petitioner cites Fuller v. United States, 873 A 2d 1108,

1117-1118 (D.C. 2005), for the proposition that transcripts of
trial testinony cannot be given to the jury. Wile it is

uncl ear whether the governnent in Fuller attenpted to admt the

14



transcri pts as adm ssions pursuant to the hearsay exception, the
State acknow edges that sonme jurisdictions find that the risk
that the jury mght give undue weight to a transcribed adm ssion
does outweigh the legitimate reasons for permtting them into
the jury room The Fuller court argued that the “risk that the
jury mght give undue weight to sone testinony because it is
available in transcript formover jurors' recollection of other,
untranscribed trial testinony is heightened where the transcript
is of the testinony of the defendant, because a defendant's
adm ssions nornmally carry particular force with a jury.” Fuller
at 1117. To the extent that the Fuller court is explicitly
applying this principle to prior statement admtted as
adm ssions of a crimnal defendant, the State contends that this
reasoning is at odds with the nmmjority of jurisdictions, as

expressed by the Illinois Supreme Court in People v. Caldwell.

The acknow edged risk that a jury may “give undue wei ght to sone
testinony because it is available in transcript form over
jurors' recollection of other” is properly deenmed to be
subordinate to the legitinmate purposes for admitting transcripts
of defendants’ confessions. This court should not adopt the
reasoni ng of Fuller.

The cases above apply the exception set forth in Young to

permit the jury to take exhibits of transcripts of statenments

15



that have been admitted as admi ssions of the defendant into the
jury room The District Court bel ow reached the sane concl usion
here. (Qbviously, the form of the exhibit admtted here was not
a typical transcribed adm ssion of a defendant. However, the
State asserts that the basis for the adm ssion of Petitioner’s
prior testinony in evidence controls its proper use as an
exhibit, rather than the form of the evidence. The reasoni ng

set forth in People v. Caldwell, supra, as well as the other

cases cited above, does not becone inapplicable nerely because
the defendant’s adm ssion was made at a prior trial. The rule
permtting such adm ssions into the jury room should not depend
on the formof the adm ssion.

In any event, while Petitioner’s adm ssions were nmade in
the course of trial testinony, nothing about the presentation of
the evidence to the jury indicated that it was a tria
transcript. The trial court took great care to conceal the fact
that the adm ssions came during a trial proceeding. This bears

no resenbl ance to Janson v. State, 730 So.2d 734 (Fla. 5th DCA

1999), where the court sinply allowed the jury to read the

transcripts of the testinony of two of the trial wtnesses. The

District court correctly recognized this key distinction.
Although relegated to a footnote in the initial brief,

Petitioner does specifically address the fact that this case

16



]

involves a defendant’s recorded adm ssions, arguing that a
transcript of a tape recorded statenent played to the jury is
not adm ssible in evidence for the jury's use during

del i berations,” citing Gines v. State, 244 So.2d 130 (Fla.

1971); Waddy v. State, 355 So.2d 477 (Fla. 1st DCA 1978); and

Duggan v. State, 189 So.2d 890 (Fla. 1st DCA 1966 (1B 20).

These cases do not apply here. Those cases concerned
aut hentication of questionable transcripts which nay or nmay not
have accurately reflected the statenents, wunder the “best
evidence rule.” This concern is not present here.

Because the exhibit was admtted as an adm ssion of the
defendant, the general rule disallowing transcripts does not

apply. For this reason, Janson v. State, supra; St. Azile v.

King Motor Cr., Inc., 407 So.2d 1096 (Fla. 4th DCA 1982); Glls

V. Angelis, 312 So.2d 536 (Fla. 2d DCA 1975); and Schoeppl w

kolowitz, 133 So.2d 124 (Fla. 3d DCA 1961); do not apply and do
not conflict with the District Court’s ruling. As noted, Janson
involved a court permtting the jury to read the transcripts of

the testinony of two of the trial witnesses. St. Azile, GllIs,

and Schoeppl all involve depositions taken in civil cases. None
relate to the issue in this mtter. Florida Rules of Crimnal

Procedure 3.400 specifically prohibits depositions fromgoing to

the jury room Many of the jurisdictions which permt

17



transcripts of defendant confessions |ikewi se prohibit the use

of depositions in the jury room See e.g. Holloway v. State,

supra. The fact that Florida |ikew se prohibits depositions in
the jury room does not alter this conclusion. The deci sion
bel ow conflicts with none of these rulings.

Nor do the decisions from other jurisdictions Petitioner

cites conpel a different ruling.? In State v. Solonobn, 87 P.2d

807 (Utah 1939), the district attorney used the transcript from
an earlier trial to inpeach a wtness, and then asked for those
portions of the transcript to be given to the jury. I nst ead,
the court nerely gave the jury the entire trial transcript with
“slips” indicating the relevant testinony. Cbviously, the trial
transcript was not admtted as an adm ssion of the defendant.
Portions of the transcript had been used to inpeach a wtness
(not the defendant). This ruling has no bearing on the issue
present ed here.

State v. Carter, 888 P.2d 629 (Utah 1994), concerned a

constitutional challenge to a state statute which declared that
“all exhibits and a transcript of all testinony and other
evidence properly admtted in the prior trial and sentencing
proceedings” are admissible in a remanded capital sentencing

proceedings. 1d. At 641. Such transcripts were admssible

! The State addressed Fuller v. United States, supra, above.
18




wi t hout any basis supporting their admissibility. This case has
no bearing on a situation where the transcript reflects a
statenent of the defendant which is admtted solely because it
constitutes an adm ssion.

In conclusion, transcripts of admssions of a crimnal
def endant, unlike other transcripts, nmay be taken by the jury to
the jury room The trial court applied this correct rule to the
transcript at issue here, which was explicitly admtted as an
adm ssion of the defendant. The reasons for allow ng such
evidence apply with equal force to adm ssions given during the
course of a prior trial. For these reasons, the District Court
did not err in affirmng the trial court’s ruling.

Harm ess error

Even if this Court determnes that the trial court erred in
permtting the jury to take the transcript into the jury room
such error was harm ess beyond a reasonable doubt in this case.

State v. DiGuilio, 491 So.2d 1129 (Fla. 1986). First, the State

contends that the transcript was not particularly prejudicial to
Petitioner. VWiile the State did use the transcript in closing
to point out sonme mnor inconsistencies in Petitioner’s
statenments, a review of the entire transcript shows that it
provided Petitioner an excellent opportunity to present her

version of the events wthout subjecting herself to cross-
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exam nati on. Li ke the prosecution, Petitioner made nunerous
references to the transcript in her closing as well. The jury
did not decide this case on Petitioner’s testinony from the
prior trial.

The second reason why any possible error regarding the
transcript is harmess relates to the weakness of Petitioner’s
defense at trial. The facts adduced at trial showed that
Petitioner, who was sitting in an idling car with the garage
door up, shot the victim who was standing outside of the car,
in the face. Petitioner clainmed that she acted in self-defense,
that she used deadly force to prevent not the immnent use of
deadly force against her, but to prevent the inmnent comm ssion
of an “applicable forcible felony” wunder section 776.041,
Fl orida Statutes. The only “applicable forcible felonies” that
Petitioner could present to support her claimthat she shot Geg
Barnes to prevent the inmm nent comrission of a forcible felony
were aggravated assault and felony battery. The State contends
that neither of these crinmes provides a sufficient basis to
support a self-defense claim Sinple logic shows that these two
particul ar felonies should never furnish the basis for a claim
of self-defense, and that the evidence here did not support

their use as a predicate for a deadly-force claim
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1. Aggravated assault

Aggravated assault is an assault (a) with a deadly weapon
wthout intent to kill; or (b)) with an intent to commt a
fel ony. § 784.021, Fla. Stat. “Assault” is an intentional,
unlawful threat by word or act to do violence to the person of
anot her, coupled with an apparent ability to do so, and doing
sonme act which creates a well-founded fear in such other person
t hat such violence is immnent. 8§ 784.011, Fla. Stat. Using the
crime of aggravated assault as a forcible felony for purpose of
a use of deadly force in self-defense claim is, to say the
| east, problematic. First, in order for this defense to
prevail, the defendant would have to show not that deadly force
was necessary to prevent the inmnent conm ssion of death, great
bodily harm or another felony against her, but only that she
had to use deadly force to prevent the inm nent conm ssion of a
threat to her. Petitioner here is saying that she had to shoot
Greg Barnes because she believed that he may threaten her (not
hurt her, just threaten her). \Wile the State acknow edges that
aggravated assault is included in statute that lists forcible
felonies, 8 776.08, Fla. Stat., the State has been unable to
find a single case in Florida jurisprudence where deadly force

was deenmed to be justified to prevent nothing nore than an
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immnent threat to the defendant. The State attributes this
failure to the fact that the prem se defies commobn sense.

Second, even if aggravated assault did furnish a |ogical
basis for a self-defense claim the evidence failed to support
it here. Petitioner admtted that Greg Barnes was unarnmed when
she shot him so there is no evidence that he threatened her
with a deadly weapon. Moreover, Petitioner failed to identify
any felony with which Greg Barnes threatened her, other than
felony battery (which is simlarly wunsupportable, as argued
bel ow) . In short, there was sinply no evidence whatever that
Appel  ant shot G eg Barnes because he was about to commt an
unl awful threat against her.

2. Felony battery

Using the crine of felony battery as a predicate for the
justifiable use of deadly force may be even nore questionable
than the crime of aggravated assault. Fel ony battery is a
battery that causes great bodily harm permanent disability, or
per manent disfigurement. § 784.041, Fla. Stat. In other words,
felony battery is a sinple battery that has an aggravated
battery result. Felony battery is differentiated from
aggravated battery in that aggravated battery requires the
defendant to intend great bodily harm permanent disability, or

per manent disfigurenent; whereas felony battery only requires
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that a sinple battery result in great bodily harm permanent
di sability, or permanent disfigurenment. See § 784.041.

Felony battery is not included in the list of “forcible
felonies” in section 776.041, Florida Statutes. The obvi ous
reason is that felony battery is a crime where the defendant
intends only to commt a sinple battery but unintentionally
causes great bodily harm etc. Petitioner clained that felony
battery should be classed as a forcible felony because the
statute allows for “any other felony which involves the use or
threat of physical force or violence against any individual.” 8§
776.08, Fla. Stat. If this statute is read to include all
sinple batteries that are converted to felonies based on sone
other circunmstance, it would extinguish logical limtations of
the use of deadly force in self-defense. A sinple battery on a
| aw enforcenent officer is a felony. 8 784.07(2)(b), Fla. Stat.
Under Petitioner’s reasoning, a |law enforcenent officer my use
deadly force to prevent the immnent commssion of a sinple
battery upon him or her, because such a battery would be a
felony. A sinple battery upon a person 65 years of age or ol der
is a felony. 8 784.08(2)(b), Fla. Stat. Under Petitioner’s
reasoning, a person 65 years of age or older my use deadly
force to prevent the immnent commssion of a sinple battery

upon him or her, because such a battery would be a felony. A
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sinple battery by a person with a prior battery conviction is a
felony. 8§ 784.03(2), Fla. Stat. Under Petitioner’s reasoning, a
person may use deadly force to prevent a sinple battery by a
person with a prior battery conviction, because such a battery
woul d be a felony.

In short, Petitioner’'s self-defense claim was based on
extraordinarily flinmsy grounds. Under no |l ogical construction
of self-defense law could a person seriously claim entitlenment
to self-defense to prevent the comm ssion of only an aggravated
assault or a felony battery. Even if a person could make such a
claim not a shred of evidence supported it. It clearly appears
that the trial court here gave the self-defense instruction out
of an abundance of caution and not because it was adequately
supported by the law or the evidence. Accordingly, even if the
transcripts here were erroneously admtted, the adm ssion was

harm ess beyond a reasonabl e doubt.
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| SSUE | |
DD THE DI STRICT COURT OF APPEAL ERR |IN RULI NG THAT
THE EVI DENCE WAS SUFFI CI ENT TO SUPPORT THE

CONVI CTI ON FOR SECOND- DEGREE MURDER?
(Rest at ed)

This court accepted jurisdiction of this case “as to the
First District Court of Appeal’s opinion with respect to
permtting the jury to take an exhibit into the jury room” The
State interprets this Oder as |limting briefing on this case to
the issue presented. Accordingly, the State will not answer
Issue Il of Petitioner’s initial brief. If the State has
msinterpreted this Court’s order, it respectfully requests the

opportunity to file an anended brief, as this Court determ nes.
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CONCLUSI ON

Based on the foregoing, the State respectfully submts that
the decision of the District Court of Appeal reported at Barnes
v. State, 922 So.2d 380 (Fla. 1st DCA 2006) shoul d be approved,

and the judgnent entered in the trial court should be affirned.
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