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STATEMENT OF CASE AND FACTS

On August 29, 2001, Lance Peller reported to the police
that his apartnment had been burglarized. (T. 942-43) One of the
itens that Peller reported had been stolen during the burglary
was his .9mm Smith and Wesson pistol. (T. 943-44)

About three weeks before October 20, 2001, Felipe Mjia
asked Defendant to take care of Peller and provided Defendant
with a gun. (T. 1356, 1480) Defendant clained that he told Mjia
that he would not Kkill Peller. (T. 1480) However, Jeff
Stronoski, Defendant’s roonmate, noticed that Defendant had a
gun in a banking bag in their apartnent. (T. 1000-02, 1009-11)
The gun appeared to be the sane gun that was stolen from Peller.
(T. 1015- 16)

On Cctober 19, 2001, Fizzuoglio was supposed to neet Peller
at a party, but Peller did not show (T. 1653) Fizzuoglio
attenpted to call Peller but was told by Ernesto Gonzal ez that
Peller was ill and she should stay at the party. (T. 1653-54)

Around 7:00 p.m On OCctober 20, 2001, Robert Pritchard
received a phone call fromPeller, with whom he had been friends
for four years. (T. 698-703) Peller asked Pritchard for a gun
and expl ained that he needed the gun because soneone was in his
apartnment who had been sent to kill Peller. (T. 705) Peller

indicated that person was soneone that Peller had previously



bonded out of jail but did not given Pritchard the nanme of the
person. (T. 705-06) Pritchard suggested that Peller |[|eave or
contact the police. (T. 705) Peller indicated that the reason
why he was supposed to be killed was that he was involved in a
di spute about underselling another drug dealer. (T. 706) Peller
stated that the person was not going to kill him because they
were friends. (T. 706) From the sound of a vent fan in the
background, Pritchard believed that Peller was neking the call
from his bathroom (T. 707-08) After speaking to Peller for
about 15 mnutes, Pritchard ended the call. (T. 708)

Around 7:30 p.m, Fizzuoglio finally reached Peller by
phone. (T. 1656, 1729) Fizzuoglio and Peller agreed that
Fizzuoglio would stop by Peller’s apartnent before going to
wor k, which started at 8:00 p.m (T. 1655-66) Between 8:00 and
8:30 p.m, Fizzuoglio went to Peller’'s apartnent in her red
Mustang, and Peller let her in. (T. 1657-59) Wen Fizzuoglio
entered, she saw that Defendant was there, and Defendant shook
his head no. (T. 1660) Peller received a phone call from Brandon
Webb, who was with Jonathon Faley, and sat down in the living
roomarea to take it. (T. 719-21, 754-55, 1660) Peller told Wbb
to call him back later. (T. 721-22, 755) Wile Peller was
tal king on the phone, Fizzuoglio and Defendant also sat down in

the living room area, and Defendant made small talk wth



Fizzuoglio. (T. 1660)

As Peller was hanging up, Defendant got up and started
toward the bathroom (T. 1661-62) However, Defendant suddenly
turned around, crouched in front of the coffee table and
produced a gun. (T. 1662-63) Both Peller and Fizzuoglio were
shocked by the gun and freaked out. (T. 1663) Peller asked
Def endant how he got Peller’s gun. (T. 1665) Defendant told
Peller to tell him what he wanted to hear. (T. 1666-67)
Def endant then picked up a cell phone and nade a call. (T. 1667-
68) Fizzuoglio heard Defendant ask if he could do it another
time and use the nanme Justin. (T. 1668) Defendant then sat down
and attenpted to set up line of cocaine while still holding the
gun. (T. 1668-69) When he was unable to do so, Defendant told
Fizzuoglio to do it. (T. 1669) Once Fizzuoglio did so, Defendant
did one line of cocaine and told Peller and Fizzuoglio to each
do a line of cocaine. (T. 1669)

After doing the cocaine, Defendant started to claim that
there were people outside who would kill all of them if
Def endant did not act. (T. 1670) Defendant |ooked out the
w ndows and peep hole for these people while Fizzuoglio cried
and Peller hyperventilated. (T. 1670-71) Peller then went into
the bathroom and Fizzuoglio went into the bedroom (T. 1671)

Pell er then asked to make a phone call, and Defendant kicked a



phone toward Peller. (T. 1672-73) At 9:13 p.m, Peller called
his father’s cell phone and left a mnessage. (T. 1443) Wile
Peller was on the phone, Fizzuoglio went to the kitchen and
knelt on the floor. (T. 1674) Defendant came into the Kkitchen
and asked Fizzuoglio if she was going along with this. (T. 1674)
Fi zzuoglio told Defendant she had a baby and wanted to see him
(T. 1674) Defendant then wal ked to the front door and banged his
head against it. (T. 1675) After doing do, Defendant grabbed a
Dol phi ns bl anket, wal ked into the bathroom and shot Peller. (T.
1675, 1709)

Fi zzuogl i o freaked out at the sound of the shot and went to
the bedroom (T. 1676) Defendant then walked up to Fizzuoglio
and told her she would be next if she did not calm down. (T.
1676-77) Defendant pulled out a pair of l|latex gloves, put them
on and searched Peller’s closet, dresser and their contents. (T.
1679-80) After taking sone things, Defendant went to Peller’s
body and took things from Peller’s pockets. (T. 1680) Anong the
t hi ngs that Defendant took were a scale and all of the keys and
cell phones in the apartnment. (T. 1683)

Def endant and Fizzuoglio then went to the kitchen and did
nore cocaine on the mrror on the kitchen counter. (T. 1681)
Def endant then notioned for Fizzuoglio to go to the front door

with himand put the gun back in his pants. (T. 1684) As they



went toward the front door, Fizzuoglio dropped one of the things
t hat Defendant had renoved from the apartnent and given her to
hold. (T. 1682) Defendant reached to pick it up, and Fizzuoglio
noticed that Defendant had renoved the gloves. (T. 1682)
Def endant then wal ked Fizzuoglio to her car and clained that
they need to use it because he had |ost his keys. (T. 1686-87)
Def endant put Fizzuoglio in the passenger’s seat, got in the
driver’s seat and pulled out. (T. 1687-88)

Def endant, who had placed the gun under his left |eg, drove
west on 10th Street. (T. 1688-90) As he did so, Defendant placed
anot her cell phone call during which he was getting directions.
(T. 1691) When he hung up the phone, Defendant told Fizzuoglio
he was sorry but he has to do it. (T. 1691) Fizzuoglio then
j umped out of the nmoving car and ran into a ditch. (T. 1692-93)
Def endant apparently turned the car around and drove past where
Fizzuoglio was hiding. (T. 1693-94) Once Defendant past her,
Fizzuoglio ran across the street and started banging on cars and
asking for help. (T. 1696) As she did so, Fizzuoglio heard
Def endant yelling that he was not going to kill her. (T. 1696)

Fizzuoglio ran into the path of a car occupied by Thomas
Dunn and his wife Lois. (T. 1584-86) Wen Dunn stopped the car,
Fizzuoglio canme to the opened driver’s wi ndow and stated in a

hysterical nmanner that sonmeone was trying to kill her. (T. 1586-



87) She asked Dunn to get her out of there but he refused. (T.
1587) Fizzuoglio then junped onto the back of a tow truck. (T.
1696) However, Defendant pulled up next to her and started
screamng. (T. 1696) Fizzuoglio junped off the tow truck and saw
a police car. (T. 1696)

At approximately 10:10 p.m, Dep. Kinberly Bauer was on her
way to work when Fizzuoglio ran up to her car as she was stopped
at a light at 10th Street and Newport. (T. 1045-50, 1697)
Fizzuoglio was screamng and crying, trying to get in the
backseat of Dep. Bauer’s car and asking Dep. Bauer to get her
out of there. (T. 1050-52, 1698) Dep. Bauer pulled over and
attenpted to determne what was wong. (T. 1051-53) However,
Fi zzuoglio was hysterical, and all Dep. Bauer could understand
was that Fizzuoglio was saying that sonmeone was trying to Kkill
her, that her first name was Jennifer and that she had seen a
friend shot at Tivoli. (T. 1051-54, 1067, 1077, 1079-80, 1095-
96, 1699) Dep. Bauer called for backup and allowed Fizzuoglio to
sit in the back of her car. (T. 1053-54, 1698-99) Because
Fizzuoglio remained hysterical and crying and started having
troubl e breathing, an anbul ance was called, and Fizzuoglio was
taken to the hospital. (T. 1054-56, 1077-78, 1096-98, 1699)

After Peller had been shot and while Fizzuoglio was driving

wi t h Def endant, Webb attenpted to call Peller back several tines



but was unable to contact Peller. (T. 722, 736, 755-56) As a
result, Webb and Faley decided to go to Peller’s apartnent. (T.
723-24, 756) Upon arrival at Peller’s apartnent, Wbb went to
the apartnment while Faley waited in the car. (T. 725, 757-58,
776) Webb found the door to the apartnment ajar. (T. 759 He
knocked and called for Peller but received no answer. (T. 759)
Webb entered the apartnent and saw Peller on his bathroom fl oor
(T. 761) After a couple of mnutes, Wbb returned to the car and
stated that Peller was passed out in his bathroom (T. 725) Both
Fal ey and Webb then returned to Peller’s apartnent, and Faley
noticed that the TV and lights were on in the living room and
bat hroom of the apartnent. (T. 726, 738) The apartnent was a
mess and appeared to have been ransacked. (T. 739, 762-63)
Peller was lying in a large pool of blood. (T. 726, 762) After
they left the apartnment and Fal ey dropped Webb off, he called
the police and told themof the rmurder. (T. 729-32, 765-66)
After 10:00 p.m, Robert Mreau left his apartnent to
purchase drinks from a gas station around the corner. (T. 951-
52) Around this same tine, Webb decided to take his nother’s car
and return to Peller’s apartnent. (T. 766) He shook Peller in an
attenpt to arouse him (T. 766) In the process of doing so, Wbb
got blood on hinself and his clothing. (T. 767) Wbb used sone

of the cocaine left at the scene. (T. 767) As Wbb exited the



apartment, Dep. Vincent Kearney and Dep. M chael Verneuille, who
had been dispatched in response to Faley's call, arrived. (T.
768, 788-91, 800-03) They detained Webb. (T. 769, 792-93, 807-
08)

As Moreau returned from purchasing drinks, he noticed the
police presence around Peller’s apartnment. (T. 952) About 15
m nutes after Mireau returned, Bianchi received a phone call.
(T. 955) Bianchi asked Mreau to pick up Defendant froma Dairy
Queen in the area of Copans and Federal Hi ghway. (T. 955-56)
Moreau did so and found Defendant across the street from the
Dairy Queen. (T. 959)

Around 10:45 p.m, Dep. Bauer arrived at the station. (T.
1057) She informed her supervisor of her encounter wth
Fizzuoglio. (T. 1057) He directed her to acconpany him to the
hospital to speak to Fizzuoglio. (T. 1058) Wen they arrived at
the hospital, Fizzuoglio was still crying. (T. 1058-59)

Around 11:00 p.m, Denver WIson noticed a red Mistang
parked in the First Presbyterian Church parking lot in the area
of Copans and Federal H ghway with its engine running. (T. 828-
29, 1037) One of the Mustang’s w ndows had been | eft opened, and
there was no one in the car. (T. 829-30)

After mdnight, Det. Ray Carnody went to the hospital to

speak to Fizzuoglio. (T. 1310-13, 1700-01) At the tineg,



Fizzuoglio was still upset and crying but Det. Carnody obtained
some basic information from her and arranged to speak to her the
followng day. (T. 1313-16) Anmong the information that Det.
Carnody obtained was the assailant’s first name was Russell. (T.
1328- 29, 1704)

Between 5:30 p.m and 6:00 p.m the next day, Fizzuoglio
paged Det. Carnody and arranged to neet him for an interview
(T. 1324-26, 1702-03) By this tine, Fizzuoglio had cal med down,
and Det. Carnody was able to obtained a taped statenment. (T.
1326-28, 1703-04) After the statenment, Det. Carnody showed
Fi zzuogl i o photographs of 12 white nmales whose first nanmes were
Russell . (T. 1328-30, 1705) Wen Fizzuoglio saw Defendant’s
photo, she began to crying and identified Defendant as the
assailant. (T. 1330-34, 1705-06)

After Fizzuoglio identified Defendant, Det. G enn Bukata
had a records check run on Defendant and |earned Defendant drove
a Black Nissan and its tag nunber. (T. 1403-04) He then had Det.
Towsl ey check the Tivoli parking lot for the car, which was
found parked in the parking lot. (T. 919, 1405-06) Det. Bukata
set up a stakeout of the car and directed that anyone entering
the Nissan be stopped. (T. 1406-07)

At 11:34 p.m, Dep. Janes Feick was watching the Ni ssan

when a car pulled up next to it. Dep. Feick exited his car and



wal ked over to get a better view of the N ssan. (T. 1108-13,
1119) Defendant got out of the car, entered the N ssan and
started to back out. (T. 1112-13, 1118) Dep. Feick radioed for
backup, drew his weapon, ran toward the N ssan and shouted for
it to stop. (T. 1113-14) As Dep. Feick got next to the driver’s
door, Defendant went to put the car in drive so Dep. Feick
ordered him to stop and opened the driver’'s door. (T. 1114)
Def endant stopped, and Dep. Feick ordered him out of the N ssan
and handcuffed him (T. 1115) Dep. Feick asked Defendant for
identification, and Defendant handed Dep. Feick his wallet. (T.
1115) Dep. Feick looked in the wallet for identification and
found Defendant’s driver’s license and two other driver’s
[icenses. (T. 1115-16)

Shortly thereafter, Det. Carnondy arrived, and Dep. Feick
gave him the wallet and Defendant. (T. 1117-19, 1336) Det.
Carmody handed the wallet to Det. Bukata, who |ooked inside and
found Defendant’s driver’s license, Peller’s driver’s |icense
and Fizzuoglio's driver’s license. (T. 1409-10, 1413)

Thereafter, Defendant and Catleen Dilger, the person who
drove Defendant to get the N ssan, were taken to the sheriff’s
office. (T. 1336-38, 1415) Det. Bukata and Det. Carnody advised
Def endant of his right, Defendant waived those rights and Det.

Bukata i ntervi ewed Defendant. (T. 1340-45, 1417-25)
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During the interview, Defendant indicated that he and
Peller were friends, that Peller had recently bonded him out of
jail and that he arrived at Peller’s apartnent around 4:00 p.m
on the day of the nmurder. (T. 1345-46, 1425-26, 1434) Peller
gave Defendant $700 worth of marijuana to sell. (T. 1346, 1428)
Def endant asserted he wanted to use Fizzuoglio s Mistang because
he had never driven a nmanual transm ssion car. (T. 1346, 1429)
As a result, Defendant clained that he and Fizzuoglio drove to
the area of Copans and Federal Hi ghway so that Defendant could
sell the drugs. (T. 1347, 1372, 1429-30) Defendant averred that
he told Fizzuoglio to |leave him there and return in 20 m nutes
but that Fizzuoglio sinply left him there. (T. 1347, 1430)
Def endant asserted that he then used a pay phone in a Dairy
Queen parking lot to call Mreau for a ride. (T. 1347-48, 1430)
After Mreau picked him up, Defendant asserted that he and his
friends went to a club around 9:30 p.m and renmi ned there until
4:30 a.m (T. 1430) Defendant clainmed that he went to a house
party and spent the night at Catleen Dilger’s hone. (T. 1426,
1430, 1434)

Def endant denied taking Fizzuoglio from Peller’s apartnent
by force and denied taking her car. (T. 1431, 1350) Wen told
that soneone had seen himwth Fizzuoglio at the intersection of

Newport Drive and SW 10th Street, Defendant stated that the tow
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truck driver could not have seen him because the car had tinted
wi ndows. (T. 1431-32) \Wen asked how he knew a tow truck driver
was involved, Defendant smled and clainmed he had guessed. (T
1432) Defendant also denied having killed Peller. (T. 1434,
1350) Defendant also stated that Peller owed Mejia $4,000 as a
result of a drug transaction and that Mejia mght be involved.
(T. 1347-48, 1426, 1434)

On Cctober 31, 2001, Det. Bukata decided to interview
Def endant again. (T. 1471) As a result, he and Det. Ricky Libman
went to the jail and asked Defendant if he was willing to give
another interview (T. 1278-81, 1471-72) After Defendant agreed
to do so, the officers took Defendant back to the sheriff’s
office. (T. 1281-82, 1472)

Once at the office, Defendant was again read his rights and
again waived them (T. 1281-88, 1472-76) During this interview,
Defendant stated that Peller had been wunderselling Mjia,
another drug dealer, which made the other dealers angry. (T.
1292-93, 1356, 1477) As a result, Mjia and Justin D lger had
asked himto kill Peller. (T. 1293, 1477-48) Defendant adm tted
that he had been at Peller’s apartnent on the night of the
murder wth Fizzuoglio. (T. 1478) Defendant clained that he
called Mejia at that tine and attenpted to negotiate a different

solution to their disagreenent. (T. 1293, 1478-79) However,
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Mejia insisted that Peller had to be killed. (T. 1293, 1479)

As a result, Defendant was charged by indictnent, filed on
Novenber 14, 2001, with (1) the first degree nurder of Peller
and (2) the arned kidnapping of Fizzuoglio. (R 4-5) The nurder
was charged alternatively as felony nurder and preneditated
mur der. |d.

Prior to trial, Defendant filed several notions based on
Apprendi v. New Jersey, 530 U S. 466 (2000), and R ng V.
Arizona, 536 U S. 584 (2002). (R 107-14, 356-59, 407-16, 472-
80) None of these notions nentioned the rule of lenity or that
the jury had to find sufficient aggravators and insufficient
mtigators. In the last notion, Defendant did argue that the
trial court had to find sufficient aggravators and insufficient
mtigators. (R 407-16) The record reflects that Defendant had
the initial notions heard and deni ed. (T. 7-8, 12-13) However,
it does not reflect that the |last notion was heard.

The matter proceeded to trial on April 24, 2004. (R 690)
After the jury had been selected and sworn, the State asked the
trial court to consider the issue of whether the content of the
phone call Peller made to Pritchard was adm ssible. (T. 566-67)
In support of the request, the State presented Pritchard' s
testinony about the content of the call, including that the

sound of the bathroom fan was audi ble during the call. (T. 569-
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72) Pritchard also stated that Peller sounded |ike hinself
during this call and that the call lasted 15 mnutes. (T. 575,
577) Based on this testinony, Defendant argued that the content
of the phone call was inadm ssible because it was hearsay and
did not qualify as an excited utterance because Pritchard stated
that Peller sounded |like hinself. (T. 649) The State responded
that it was not necessary for a person to have excitenent in his
voice if the totality of the circunstances under which the
statenment was nmade showed excitement and that the totality of
the circunstances here nmet the requirenments for adm ssion as a
spont aneous statement and excited utterance. (T. 649-52) The
trial court stated that it was denying Defendant’s notion to
suppress the content of the call. (T. 672)

Wen the State began to ask Pritchard about the content of
t he phone call, Defendant renewed his prior objection, which was
again overruled. (T. 704) Pritchard again stated that Peller did
not seem nervous during the call. (T. 705) Pritchard indicated
that he was not surprised that Peller did not seem nervous
because Peller had always acted as if he thought he could talk
his way out of any difficulty. (T. 709) Pritchard also testified
that Peller had contacted himprior to the night of his nurder,
indicated that a friend had been arrested and asked about how to

bond a person out of jail. (T. 708)
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Webb indicated that he had been drinking and using three to
four grams cocaine on the night of the nurder. (T. 760, 765) As
a result, his nmenory of that night was not good. (T. 760) He
stated that his purpose in contacting Peller was to obtain nore
cocaine. (T. 760) Webb stated that he was released to his nother
after the police took his clothing, spoke to himand tested his
hands for gunshot residue. (T. 770-72, 778, 809, 1321, 1392)

W lson testified that the Miustang remained in the parking
lot all day Sunday. (T. 831) On Monday, the police |ocated the
car. (T. 830) At the tinme Dep. David Cofalk and Dep. Matthew
Pal m eri found the car, the keys were still in the ignition, the
ignition was in the on position, the car was not running and the
passenger’s side w ndow was opened. (T. 838-41, 844-45) There
were a pair of high heeled wonen’'s shoes on the passenger’s
fl oorboard and a duffle bag in the car. (T. 845-46)

Dep. WIlliam Hodges testified that he was the lead crine
scene investigator in this case. (T. 848-49) After going to the
nmurder scene after mdnight on October 21, 2001, Dep. Hodges
went to North Broward Hospital. (T. 850-51) There, he swabbed
Fi zzuoglio’s hands for gunshot residue, took her fingerprints
and took a DNA sanple from her. (T. 853) He also inpounded her
clothing. (T. 853) After leaving the hospital, Dep. Hodges

proceeded to the location of the payphone used by Faley to cal
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the police. (T. 854) He photographed the scene and processed the
phone for fingerprints, finding three prints. (T. 855-56)

Dep. Hodges then returned to the nurder scene. (T. 857) By
the tinme Dep. Hodges returned, his partner Dep. Kinny had
phot ogr aphed and vi deotaped the apartnent. (T. 859) Dep. Hodges
then videotaped the parking lot. (T. 873) In processing the
apartnent, Dep. Hodges recovered a pair of |atex gloves, a pad
of post-it notes, a pair of black leather flip-flops and a pack
of Marlboro Light cigarettes from the living room floor, a
circular glass mrror and a beer bottle from the Kkitchen
counter, a Dol phins blanket from the hallway in front of the
bathroom a single post-it note that had been rolled into a
straw fromthe coffee table in the living roomand 12 cigarette
butts from an ashtray that was on the coffee table. (T. 880-84
896) The bl anket had three bullet hole in it. (T. 904) He found
a box for an electronic scale in the bedroomcloset. (T. 896-97)

He also processed a pill bottle and ashtray found on the
coffee table, the top of the table, the snoboth surfaces in the
kitchen, glasses, a pitcher and the mrror found in the kitchen
and the walls in the hallway near the bathroom for fingerprints.
(T. 895, 909, 910-12) A total of 19 prints were lifted. (T. 928)

A blood stain was found on the front of the refrigerator.

(T. 909) The tile floor and hallway carpet were processed for
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shoe prints. (T. 909-10) The arns of a chair in the living room
was swabbed for DNA, and a paper towel from the living room
fl oor was i npounded for DNA testing. (T. 920)

Around 11:40 p.m on Cctober 21, 2001, Det. Bukata brought
Dep. Hodges a wallet, which Dep. Hodges photographed and
processed for fingerprints wthout success. (T. 862-64) The
wal | et contained identification cards of Peller, Fizzuoglio and
Def endant. (T. 906) On COctober 22, 2001, the Mustang was brought
to the inpound lot at the Sheriff’'s Ofice, where Dep. Hodges
phot ographed it, processed it for fingerprints, swabbed the
steering wheel and gear shift lever from DNA testing and swabbed
a red stain on the seat belt for analysis. (T. 865) He lifted 5
latent prints fromthe car, 4 fromthe interior of the passenger
door window and 1 from the seat belt clip for the passenger’s
seat. (T. 867, 877)

Dep. Hodges also assisted in the execution of a search
warrant on a black Ni ssan that had been inpounded. (T. 868) In
doi ng so, he photographed the car and inpounded a post-it note,
a live bullet and two packs of Marlboro Lights fromit. (T. 868-
70, 884-86, 1469-70) The post-it note had the words *“Lance
Romance” and two phone nunbers on it. (T.. 1469) He also stated
that the Nissan had a nmanual transm ssion. (T. 926)

Moreau testified that Defendant appeared normal when he
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picked him up after the crine. (T. 960) However, he admtted
that he told the police that Defendant seemed out of it. (T
960) He explained that he and Defendant “got nessed up all the
time,” such that seeming out of it was normal. (T. 962) Moreau
stated that he and his friends normally used drugs on Saturday
ni ght. (T. 970)

During cross exam nation, Defendant attenpted to elicit
hearsay statenents indicating that Mreau had been told by
Gonzal ez that Peller was dead and that Defendant had killed him
(T. 977-80) Defendant indicated that he planned to elicit
numer ous hearsay statenents in an attenpt to show that his
friends framed Defendant. 1d. However, due to the State's
obj ection, Defendant decided to present this evidence during his
case. |d.

Stronoski testified that he once dropped Defendant off at
Moreau’ s apartnent. (T. 1011-12) As Stronoski drove away to take
his children to the beach, Defendant called Stronoski and said
that he had left something in the car. (T. 1012-14) Stronoski
| ooked in the bag Defendant had left in the car and saw the gun
he had previously seen in his apartnent. (T. 1014)

James Nix testified that he was doing |andscaping work at
the First Presbyterian Church in 2002 when he discovered a gun

in a rock area. (T. 1026-30, 1034) N x called the police. (T
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1032) Dep. Steven Bill net Nix at the church and inpounded the
gun on July 20, 2002. (T. 1037-44) The gun appeared to have been
outside for a considerable period of tinme. (T. 1030-31, 1038)
There was a clip containing 5 rounds in the gun, and another
live round in the chanber. (T. 1031, 1038-39) The serial nunber
from the gun matched the serial nunber fromthe gun stolen from
Peller’'s apartment. (T. 944, 1042)

Dep. Dennis Shinabery testified that he attended Peller’s
autopsy. (T. 1126-29) He inpounded the bullet recovered from
Peller’s body and Peller’s clothing and took elimnation prints
fromthe body. (T. 1130-33) He also took hair and bl ood sanpl es.
(T. 1133) Sandra Yonknman, a latent fingerprint exam ner,
testified that she examned 38 latent prints submtted by Dep.
Hodges and deternmined that 24 were of conparison value. (T.
1137-50) None of the prints matched Faley or Wbb. (T. 1154)
Three matched Peller, six matched Fizzuoglio and four matched
Def endant . (T. 1155-57) Defendant’s prints were found on a gl ass
from the kitchen and on a pack of Marlboros and a pair of
sungl asses from the N ssan. (T. 1157) Eleven prints of value
were not identified. (T. 1159-60) Dr. Robin Gll, a trace
evidence analyst, testified that she conpared fibers found on
the bullet renoved from Peller to the Dol phins blanket found at

the crine scene. (T. 1171-86) The fibers were consistent wth
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the blanket. (T. 1187-90) Steven Yuresko, a crime scene
technician, testified that he swabbed the grips of the gun for
DNA. (T. 1198) He attenpted to lift fingerprints from the gun
and bullets found in it without success. (T. 1193-99)

Chri stopher Comar, a DNA anal yst and serologist, testified
t hat he conducted DNA tests on swabs fromthe | atex gloves found
at the crine, fromthe steering wheel, gear shift |ever and seat
belt of the Mustang, fromthe front door and |ight switches from
the apartnment and from the gun. (T. 1209-20) DNA from the seat
belt match Fizzuoglio. (T. 1220) A mxture of Dep. Hodges’ DNA
and an inconplete profile was found on the gear shift lever. (T.
1221-22) Defendant’s DNA was found on the steering wheel of the
Mustang. (T. 1223) The odds of the DNA matchi ng anyone el se were
one in 120 billion. (T. 1223-24) Conmar stated that he would not
expect Defendant’s DNA profile to have renmained on the steering
wheel for very long if the Mustang was not his car. (T. 1224-25)
The gl oves reveal ed DNA evidence consistent with at |east three
di fferent peopl e. (T. 1228-31) Comar could not exclude
Def endant , Pel | er, Fi zzuogl i o, Faley or Webb as having
contributed to this mxture. (T. 1231) However, he could say
that there was at |east one wunidentified contributor to the
m xture. (T. 1231) The gun produced no DNA profile. (T. 1233-34)

Comar al so anal yzed swabs from the front door, a pair of
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Ni ke sneakers and a pair of black boots for the presence of
bl ood. (T. 1226) No bl ood was found on any of these objects. (T.
1226-28) Comar also stated that he also conducted DNA anal ysis
on a blood stain extracted from Fi zzuoglio s shirt. (T. 1234-35)
The profile did not match Defendant, Peller, Fizzuoglio, Faley
or Webb. (T. 1235)

Alan Geenspan, a firearns examner, testified that he
exam ned the gun and the bullet recovered from Peller’ s body.
(T. 1252-61) At the tinme the gun was received, it was inoperable
because the trigger spring and frane were rusted. (T. 1261) The
condition of the gun was consistent wth it having been outside
for 8 nonths. (T. 1273) Six live rounds of four different nakes
were with the gun. (T. 1267, 1276) To test it, G eenspan placed
the barrel and slide on the frame of another gun. (T. 1261-62)
The tests revealed that the gun had fired the bullet. (T. 1265)
The live round found in Defendant’s car was consistent with the
gun. (T. 1272)

After Defendant informed Det. Bukata that he and Fizzuoglio
had been in the area of Copans and Federal Hi ghway on the day of
the nurder, Det. Bukata had officers check the area for the
Mustang. (T. 1437) As a result, the Mustang was located in the
church parking lot. (T. 1437-38)

Det. Bukata stated that he also found Peller’s credit cards
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in Defendant’s wall et when he searched it. (T. 1454) Det. Bukata
checked the activity on the credit cards. (T. 1455) As a result,
he obtained the credit card receipt for a purchase on one of
Peller’'s card at the Exxon station the norning after the nurder.
(T. 1456-65) Erica Orbegoso and Jose Bedell identified a receipt
for a credit card purchase from the Exxon station on Hallendal e
Beach Boul evard fromthe norning after the nurder. (T. 987-1000)

Det. Bukata testified that Defendant clained that he was
afraid he would be killed if he spoke to the police during a
break in the Cctober 31, 2001 interview (T. 1480) Defendant did
not object to this testinony. (T. 1480) Det. Bukata and Det.
Carnody further testified, wthout objection, that when he
pressed Defendant for information about Mjia, Defendant
insisted that he would accept the charges and spend the rest of
his life in prison because he would otherwi se be killed on the
street. (T. 1356, 1481-84)

After the October 31, 2001 interview, Det. Bukata and Det.
Carnody t ook Defendant back to the jail. (T. 1358, 1485) During
the trip, Det. Bukata secretly recorded their conversation. (T.
1358, 1485-90) During this conversation, Det. Bukata urged
Defendant to inplicate Mejia, but Defendant refused. (T. 1499-
1501, 1504-05, 1510) Defendant also clained that he agreed to

handl e the situation with Peller for Mejia because he planned to
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convince Peller to | eave or make anends. (T. 1501-04)

After speaking to Defendant, Det. Bukata contacted Mejia
and obtained consent to search Mejia' s car. (T. 1523) In the
car, Det. Bukata found a nman’s black bag that contained a note
about sending noney to Defendant in the jail. (T. 1523-25)

During <cross, Det. Bukata stated that he was stil
investigating Peller’s nmurder at the tinme of trial but no one
el se had been charged. (T. 1530-31, 1563) Defendant elicited
that Mejia had been deported because Det. Bukata had contacted
immgration authorities. (T. 1531) He also brought out that
Def endant had been cooperative in giving statenents. (T. 1558)

On redirect, Det. Bukata testified that the reason the
i nvestigation was ongoing was that he knew Defendant had spoken
to sonmeone on the phone during the crimes and was attenpting to
di scover information about this person. (T. 1564) After this
testi nmony, Defendant objected that the testinobny was a comrent
on his right to remain silent and noved for a mstrial. (T.
1564-65) The State argued that the testinobny was a proper in
response to Def endant’ s guesti oni ng about t he ongoi ng
i nvestigation. (T. 1565) The State also argued that it could not
be considered a coment on Defendant’s right to remain silent as
evidence had already been presented that Defendant nade

statenments about to whom he spoke and why he refused to provide
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nore information about Mejia. (T. 1567) The trial court
overruled the objection and denied the notion, finding that
Def endant had opened the door to questions about why the
i nvestigation was ongoing. (T. 1566) The State then elicited
that Det. Bukata was continuing to investigate because he
believed that Mejia and Justin Dilger were co-conspirators. (T
1568) Det. Bukata had this Dbelief based on Defendant’s
statenments. (T. 1568-74)

Dr. Mchael Bell, the deputy chief nedical exam ner
testified that he went to the crine scene and observed Peller
lying in the bathroomin a pool of blood with a snear of bl ood
on the wall behind his head. (T. 1591-95) It appeared that
Pel l er had been shot in the top of the head. (T. 1595-96)

Once the body was taken to the nedical examiner’s office,
Dr. Bell perfornmed an autopsy. (T. 1596-97) He observed that
Peller was 6”3, weighed 180 pounds and the only external sign
of injury was a gunshot wound to the top of his head. (T. 1597)
Dr. Bel | took hair and hair sanples, scraped Peller’s
fingernails and swabbed his hands for gunshot residue. (T. 1598)
The t oxi col ogy anal ysi s of Peller’s bl ood reveal ed
concentrations of cocaine, cocaine netabolites, nicotine and
| idocaine. (T. 1602) Peller’s urine showed evidence of ecstasy

use. (T. 1602) Al cohol was not present. (T. 1603, 1609)
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After shaving Peller’'s head, Dr. Bell found that the
gunshot wound was slight right and behind the mdline of the top
of the skull. (T. 1599) On internal exam nation, Dr. Bell found
the bullet had traveled straight down through the brain stem
severed the spinal cord and lodged in the spinal canal. (T.
1600) Peller died as a result of this gunshot wound within a
mnute of its infliction. (T. 1601, 1607) Dr. Bell recovered the
bull et and found foreign material on it. (T. 1600)

John Coyne testified that he was told that Peller had been
murdered a couple days after the nmurder by his friend Ernesto
Gonzal ez. (T. 1617-20) About a week after Coyne |earned of the
nmurder, he received a phone call from Defendant. (T. 1621-23)
Coyne asked Defendant why he killed Peller, and Defendant
responded that if he had not done it, sonebody would have kill ed
Def endant. (T. 1623-24) Defendant called Coyne about 2 or 3
times a nonth until Coyne’s phone was disconnected. (T. 1634)
During one of these conversations, Defendant asked Coyne to go
to Jennifer’s address and see if there was a red Miustang. (T.
1625) Coyne agreed to do so but did not. (T. 1625-26) Defendant
spoke to Coyne about arranging an alibi for the nurder through
wonen named G na, Dana, India and Lacy. (T. 1626-27)

Fizzuoglio testified that she wusually kept her driver’'s

license in a cup holder in the Mstang. (T. 1707-08) It was
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there the night of the nurder but not after the Mistang was
ret urned. (T. 1708) Fizzuoglio denied being at Peller’s
apartnment on the afternoon of the nurder. (T. 1710) The only
time that Defendant drove her car was after the nurder. (T.
1711)

After the State rested, Defendant called Justin Dilger. (T.
1770, 1813) Dil ger spent the day of the nmurder noving into a new
apartnent. (T. 1817-19) Dilger stated that he recalled going to
party at a friend' s house after the clubs closed but did not
believe he had been to a club earlier. (T. 1821-22) Dilger
stated that he saw Defendant at the after hours party and that
Def endant had stopped by his apartnent on the afternoon of the
murder. (T. 1823) Dilger denied discussing Peller wth Defendant
or telling anyone that he planned to harm Peller. (T. 1823) He
al so denied discussing Peller making Mejia angry because Peller
was underselling Mejia but stated that the issue was conmon
know edge. (T. 1824) He denied telling others that they should
stay away from Peller because sonething was going to happen to
Peller or ever hearing Mejia nmake any statenments. (T. 1824-25)
He al so deni ed speaking to Defendant on the phone on the day of
the nmurder. (T. 1825)

On  cross, Di | ger testified that Def endant appear ed

i nt oxi cated when he stopped by Dilger’s apartment around 2:00

26



p.m on the day of the nmurder. (T. 1826-27, 1836) Defendant
appeared to be alone and was unsuccessfully seeking noney for
Dilger. (T. 1827) Dilger admtted that he had attenpted to cal
Pell er several tines the day of the nurder unsuccessfully. (T
1834- 35)

Wayne Womack testified that he was friends with Fizzuoglio
and nmet Peller through her. (T. 1840-41) Wnack clained that he
had planned to go clubbing with Peller on the night of the
murder but could not reach him by phone. (T. 1845-46) As a
result, Wormack clainmed that he bought drugs from Dilger at his
apartnment that night. (T. 1846) Wnack clainmed that he later
went to Club Stereo and net Dilger, Mejia, Bianchi, Mreau and
Gonzal ez there. (T. 1848) Wnack asserted that Dilger told him
Peller had been killed at the club. (T. 1848) Wrmack averred
that Dilger had told him 3 or 4 days before the nurder that he
should stay away from Peller because sonething mght happen to
him (T. 1849) He also acknow edged that he arranged to neet at
Dilger’s apartnment in Boca around 9:30 p.m and net Dilger in
Boca around 10:00 p.m on the night of the nurder. (T. 1853-54)

Ray Castano testified that he was Dilger’s roommte at the
time of the crime. (T. 1855-57) Castano clainmed that Dl ger had
indicated that there was a problem with Peller taking custoners

away from others. (T. 1865-66) However, Dilger never told
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Castano of any plan to do anything about the problem (T. 1865)

On the night of the nmurder, Castano arrived honme from work
sonewhere around 7:30 or 8:30 p.m and found Dilger and Wnack
at the apartnent. (T. 1861) He later went out to Club Stereo and
saw Dilger and Mejia there but not Defendant. (T. 1862-63)
Castano heard from the group generally that Peller had been
killed and heard Dilger state “It’s done.” (T. 1864)

On cross, Castano stated that Dilger remained in their
apartnment from the time Castano got hone from work until after
Castano left around 9:00 or 9:30, as such he could not have
killed Peller. (T. 1867, 1870) Mdreover, Castano adm tted that
Dil ger never clained that he killed Peller and was not the only
one to make statenents about Peller having been killed. (T.
1868)

Richard Post, a seven tinme convicted felon, testified that
he was at Peller’'s apartnment in the early afternoon of the
murder. (T. 1887) They planned to go to Club Stereo |ater that
night. (T. 1888) Post went to the club around 11:00 p.m (T.
1888) He saw Defendant, Dilger and Mejia at the club, and they
seened pani cked. (T. 1888-89) Defendant was very pale and | ooked
like he had seen a ghost. (T. 1906) He left the club around 4: 30
a.m wth Castano, who told himthat Peller was dead. (T. 1890-

91)
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Post stated that he saw Fizzuoglio around 3:00 or 4:00 p.m
the day after the nurder when she was brought to his house. (T.
1885, 1893) He spoke to Fizzuoglio and then called Dlger while
she was there. (T. 1893) He clainmed that Fizzuoglio told him
that sonmeone nanmed Mtch had been outside |ooking through the
wi ndow and that Gonzal ez had been sonewhat involved. (T. 1895)

Post stated that the night before the nmurder, he and Pell er
had gone to a club together w thout anyone else. (T. 1898-99)
When they returned from the club, Post stayed at Peller’s
apartment for about an hour, and Defendant was not there. (T.
1900- 01)

Post admitted that he had difficulty understanding what
Fi zzuoglio was saying when he spoke to her because she was
hysterical and hyperventilating. (T. 1909) He acknow edged t hat
Fizzuoglio identified Defendant as the killer at that tinme. (T.
1909- 10)

Defendant testified that he was friends wth Peller,
Bi anchi, Mreau, Mjia, D lger, Gonzalez, Wnack and Post. (T
1918-21) The group woul d have parties on Friday night and go to
clubs on Saturday nights. (T. 1921) They all wused and sold
drugs. (T. 1921) Defendant testified that Dilger was originally
the drug supplier. (T. 1923) Defendant clained that he

eventually started to sell drugs to defer the cost of his own
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habit. (T. 1923-24) He asserted that Dilger set himup to be a
dealer for Mejia. (T. 1924-25) He averred that Peller was also a
dealer for Mejia until Peller started dating Fizzuoglio, who
all eged had been Mejia's girlfriend. (T. 1926) Defendant cl ai ned
that he had introduced Peller and Fizzuoglio, whom he allegedly
knew wel I . (T. 1927-29)

He asserted that he had lost his cell phone at a party at
Moreau’ s apartnent the Thursday before the nurder. (T. 1931) He
al so averred that he, Peller and Fizzuoglio had net at Peller’s
apartnment the night before the nurder and gone to a club
together. (T. 1930-33) Peller had allegedly ordered drinks and
gotten out wallet to pay for them when Peller knocked into the
waitress, spilling a tray of drinks. (T. 1936) Defendant clai ned
that he picked up Peller’s wallet and took out it contents to
dry them when they were thrown out of the club. (T. 1936) As
such, Defendant asserted that he took Peller’s wallet, which he
asserted contained Fizzuoglio's driver’s |icense because Peller
was holding it for her. (T. 1937-38)

According to Defendant, Fizzuoglio then went out on her own
while he and Peller went to another club and then to Peller’s
apartment, where Defendant spent the night. (T. 1938-39) He
claimed he woke up the next day around 12:30 p.m and went hone

for a couple of hours before going to Dilger’s apartnent to
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coll ect nmoney owed himas a result of a drug deal. (T. 1939-40
1942) Defendant asserted that Mejia arrived and made threats
about Peller invading Megjia s territory and Defendant and his
friends needing to watch thenselves.! (T. 1942-44) As a result,
Defendant | eft, contacted Peller and went to Peller’s apartnent
to convince Peller to |l eave. (T. 1942-47)

When Defendant allegedly arrived at Peller’s apartnent
around 4:30 p.m, Peller and Fizzuoglio were arguing, so
Def endant waited. (T. 1947-48) Defendant asserted that after
waiting an hour, he told Peller of the alleged threats and
suggested that Peller |eave but Peller went back to arguing with
Fizzuoglio. (T. 1948-50) Defendant asserted that after listening
to Peller and Fizzuoglio argue for another hour, Peller asked
him to conduct a drug transaction for him and that he asked
Fizzuoglio to go with himto break up the argunment. (T. 1953)

Def endant cl ai med that he drove Fizzuoglio's car because he
liked driving different cars and Fizzuoglio was upset. (T. 1953-
54) When the custoner was not at the spot for the transaction,
Def endant asserted that Fizzuoglio said she needed to go to the

bank and left. (T. 1956) Defendant averred that the custoner

! Defendant averred that Mejia had threatened to kill Peller
about three weeks prior to the nmurder. (T. 1944-45) According to
Def endant, Mejia had offered to provide a gun to him and he had
declined. (T. 1945) Defendant clainmed that he had warned Peller.
(T. 1945)
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finally arrived after 9:00 p.m, he conpleted the transaction
and he then called Mdxreau for a ride. (T. 1957-58) He asserted
that Mreau drove him back to Mreau s apartnent, where
Def endant showered and changed clothes, before going to Cub
Stereo. (T. 1958-59) Defendant clained to have seen Mjia,
Di |l ger, Gonzalez and their friends at the club but not to have
spoken to them (T. 1960-61)

After leaving the club, Defendant stated that he went to a
house party, where he heard of Peller’s nurder and got in a
fight with Dilger. (T. 1960-61) Defendant asserted that he then
left the party with Catleen Dilger, Dilger’s wfe with whom
Def endant clainmed to be having an affair. (T. 1941, 1962)
Def endant asserted that he and Catleen then went to a club in
Mam , stayed until the norning and then stopped at the Exxon
station to get a drink and cigarettes on the way home. (T. 1962)
Def endant clainmed that accidentally used Peller’s credit card,
whi ch he asserted he still had fromthe night before the nurder
to pay for his purchase. (T. 1962-64) Defendant asserted he
realized his m stake when he saw the recei pt and decided to just
sign Peller’s nane because it was easier than attenpting to
explain to the cashier. (T. 1964)

Def endant clainmed he then went to a friend s apartnent and

slept until 10:00 p.m (T. 1965) He and Catleen then decided to
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pick up his car and go to his apartnment. (T. 1965-66) Defendant
clainmed that he and Catl een stopped at Myreau' s apartnent to get
his car keys and then went to get his car. (T. 1966) Defendant
averred that he saw the police in the area when he went to his
car and had heard of the nurder but had not realized that they
were connected until after he was arrested. (T. 1967-69)

Def endant clained that he did not tell the police about his
belief that Mejia and Dilger had killed Peller because he was
afraid of them (T. 1970) He asserted that Dilger had told him
he was next when he told him Peller had been killed. (T. 1969-
70) He also clained that Gonzalez had visited himin jail and
threatened himif he did not keep his nmouth shut. (T. 1971) He
clainmed that he was now blamng Dilger and Mejia because Mjia
had been deported. (T. 1976)

Def endant denied commtting these crines. (T. 1972) He
claimed that Peller had not bonded out of jail. (T. 1973) He
admtted that he had spoken to Coyne but denied admtting the
crime and stated that he sinply wanted to know why Fizzuoglio
was blaming him (T. 1973-74)

During cross, the State inquired if Defendant had ever seen
the murder weapon, and Defendant acknow edged that he had but
denied that he ever had the gun when he lived with Stronoski.

(T. 2010-11) The State inquired if Defendant had ever left a gun
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in Stronoski’s car, and Defendant admitted he had but clained it
was a different gun. (T. 2011) Defendant stated that he had seen
Peller’s gun before at Peller’s apartnent and knew it had been

stolen. (T. 2011) The foll ow ng colloquy then occurred:

Q No i dea who stol e that gun?

A | have i deas.

Q Do you know?

A Um —

Q Do you know?

A Now | do.

Q Now you do? Who stole the gun?

A Er nest o Gonzal ez

Q How do you know t hat ?

A Thr ough readi ng his discovery, his statenent.
Q Hs statement? FErnesto (Gonzal ez admts to
stealing that gun in his statenent.

A He admts to burglarizing Lance’ s apartnent.
Q Wth who?

(T. 2011-12) Defendant objected, the trial court overruled the
obj ecti on and Defendant responded that Gonzal ez had cl ai ned that
Def endant was involved but lied to avoid a prison sentence. (T.
2012-13) Defendant then noved for a mstrial, which the tria
court denied because Defendant had opened the door to the
guestion by stating that he knew who stole the gun. (T. 2013)

Wen the State inquired about the extent of Defendant’s
efforts to warn Peller about Mejia s threats on the day of the
murder, Defendant asserted that Peller had asked him to contact
Mejia to settle their dispute. (T. 2020-21) He admtted that he
had told the police he had made such a call. (T. 2021)

In rebuttal, the State presented the testinony Jod
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Teitel baum Ernesto Gonzalez's girlfriend, that they had a party
at the townhouse she shared with Gonzalez on the night before
the murder. (T. 2032-36) Defendant arrived at the party around
10 or 11 p.m and left before mdnight. (T. 2038) Fizzuoglio
arrived at the party between mdnight and 2 a.m and stayed
until after the sun was up. (T. 2039)

During its initial closing argunent, the State asserted
that the jury should not concern itself wth the people
Def endant spoke to on the phone during the crine because they
were not on trial. (T. 2059) The State averred that Defendant’s
testinmony was not credible and that his claim that he did not
tell the police the truth because he was scared was inconsistent
with his provision of information inplicating Mejia. (T. 2060)
It also pointed out that Defendant’s statenent about Peller
havi ng bonded himout of jail to the police on the night of his
arrest was inconsistent with his testinmony and that the police
could not have fed this information to Defendant because they
did not know of the significance of the statenment based on
Pritchard's statenment at the time. (T. 2061-62) The State also
asserted that Fizzuoglio's testinony was consistent with her
enotional state both at the time of the crinme and on the stand
and the other evidence. (T. 2075-81) WMreover, Fizzuoglio’'s

version of the events was consistent with the physical evidence
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and Defendant’s discussions with the police while Defendant’s
was not. (T. 2064-82)

The State argued that Det. Bukata had surreptitiously
recorded his conversation with Defendant in his car in the hopes
of identifying the person Defendant spoke to on the phone during
the crinme. (T. 2082-83) It pointed out that Defendant’s
statenent to Coyne and his incul patory statenents to the police
were consistent wth the other evidence. (T. 2084-85) It
asserted that w tnesses had been unwilling to provide everything
they knew to the police because they knew the environnent in
which the murder occurred. (T. 2085) The State then noted that
Def endant had accepted responsibility for the crines in his
statenents to the police but refused to identify the person on
the other end of the phone and to have his statenment taped. (T.
2086-88) Wien the State mentioned Defendant’s refusal to provide
the name of the person with whom he spoke, Defendant objected
that the statenment was a comment on his right to remain silent
and noved for a mstrial. (T. 2086-87) The trial court found the
coment to be a fair coment on the evidence and denied the
motion. (T. 2087)

During its rebuttal argunent, the State asserted that
Defendant’s claimof fear of Mejia did not explain why Defendant

had not informed the police that he had Peller and Fizzuoglio’'s
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licenses and Peller’'s credit card because of a spilled drink.
(T. 2134-35) Defendant requested a sidebar, which the trial
court denied. (T. 2135) After <closing argunents finished,
Def endant noved for a mstrial, asserting that the State had
commented on his right to remain silent. (T. 2154) The trial
court denied the notion. (T. 2155)

After considering the evidence and argunents of counsel,
the jury found Defendant guilty as charged on both counts. (R
686-88, T. 2199-2200) The trial court adjudicated Defendant
guilty in accordance with the verdicts. (R 800-01, T. 2202)

Prior to the penalty phase, Defendant submtted two speci al
jury instructions regarding HAC. (R 729-30) In the first,
Def endant asked that the jury be instructed:

In determining whether the killing was especially

hei nous, atrocious, or cruel, you are considering only

the effect of the defendant’s actions had upon the

victim and not the effect the actions had upon other

peopl e who were present but were not kill ed.
(R 729) In the second, Defendant asked that the jury be
i nstructed:

The aggravati ng circunstance of heinous, atrocious, or

cruel, my only be applied in tortuous nurders.

Torturous nurders are those that show extrene and

outrageous depravity as exenplified either by:

a.) the desire to inflict a high degree of pain, or

b.) wutter indifference to, or enjoynent of, the

suffering of another.

(R 730) During the charge conference, Defendant asserted that
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he has asked for the first instruction because he did not “want
any type of overlapping to” Fizzuoglio. (T. 2920) The State
argued that the first requested instruction was already covered
by the standard jury instruction and asserted that it was only
seeking HAC regarding Peller’s suffering. (T. 2920-21) The trial
court denied the first special instruction but granted the
second. (R 729-31)

Fizzuoglio testified that after Defendant pulled out the
gun, Peller looked |like be was having an anxiety attack and was
hyperventilating. (T. 2242) Fizzuoglio tried to calm Peller, and
he eventually stopped hyperventilating but still appeared
scared. (T. 2243) Wien asked if Peller ever said anything about
Fi zzuoglio’s safety, Fizzuoglio responded that when Defendant
started to claimthere were people outside, Peller knew that he
was going to die but begged Defendant to let Fizzuoglio go. (T.
2243- 44) Def endant obj ect ed, claimng the testinony was
specul ative, and the trial court overruled the objection. (T.
2244) Wen it becane clear that Defendant would not respond to
this plea, Peller asked Defendant if he could call his father to
say goodbye. (T. 2244-45) Defendant responded by kicking a phone
to Peller. (T. 2245) A minute or two after Peller finished the
call, Defendant shot him (T. 2245)

On cross, Fizzuoglio stated that the portion of the
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conversation that she did not understand occurred imediately
after Defendant pulled out the gun. (T. 2246-47) This
conversation occurred when she had been in the apartnent for
only a few mnutes. (T. 2251) They were in the apartnment for
nmore than an hour. (T. 2249)

Det. Bukata testified that he confirnmed through phone
records that Peller had called his father shortly before his
murder. (T. 2253-54) He al so obtained a recording of the nmessage
Peller left his father on his father’s cell phone. (T. 2254-55)

In the message, Peller stated:

H, Dad, it’s your son. | |ove you. | just want
to tell you and Mom that | |ove you both nuch. 1I'm
about to die. | love you both. Bye.

(T. 2257)

Det. John Butchko testified that the police received an
anonynous phone call that there was a dead body in an apartnent
in Mam on February 22, 1987. (T. 2261-63) Wen they responded,
they found Lloyd WIIiam Rosenbrock dead in his bed as a result
of 35 stab wounds. (T. 2262-64) Defendant, who was 17 years old
at the time, was in the apartnent and initially clainmed that he
had sinply found the body. (T. 2263-64) After being taken to the
police station and read his rights, Defendant stated that he had
lived with Rosenbrock, who was 55 years old for 3 weeks. (T

2264-69) On the night of the murder, Defendant stated that he
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and Rosenbrock had been at a bar and that Rosenbrock had
suggested that Defendant have sex with another man for noney.
(T. 2274) Defendant got mad, and they left the bar. (T. 2274)

When they got honme, Rosenbrock shouted at Defendant that if
he did not want to do what Rosenbrock asked, Rosenbrock woul d
ki ck Defendant out of his apartnent. (T. 2275) After a 15 mnute
argunent, Rosenbrock went to bed while Defendant went into the
kitchen and drank 3 rum and cokes. (T. 2275) After drinking the
drinks, Defendant got a butcher knife from the kitchen, went
into Rosenbrock’s bedroom walked up to the side of the bed to
whi ch Rosenbrock’s back was facing and turned on a bedside |anp.
(T. 2276-77) \When Rosenbrock saw the knife, he grabbed an
ashtray and struck Defendant on the thigh. (T. 2278-79)
Def endant then repeatedly stabbed Rosenbrock even though
Rosenbrock dropped the ashtray after the first stab wound and
was just lying there. (T. 2279) After Rosenbrock was dead,
Def endant went into the bathroom and washed the bl ood off of his
body, the knife and the ashtray. (T. 2280-81) As a result,
Def endant was convicted of second degree nurder on August 10,
1987. (T. 2285)

On cross, Det. Butchko stated that he found no arrest
hi story for Rosenbrock involving prostitution or any type of sex

crime. (T. 2288) In fact, Defendant did not claim that he had
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ever had sex wth Rosenbrock or been raped or touched by
Rosenbrock. (T. 2292)

Dr. David Kraner, a psychiatrist, testified that people who
had been abused as children can develop post traunmatic stress
di sorder, which can lead to depression, anxiety, substance
abuse, feeling of isolation, the inability to trust others and
violence. (T. 2301-10) The substance abuse can be a form of
self-nedication. (T. 2310) The degree of psychol ogi cal damage is
increased if there were nultiple perpetrators, the perpetrator
was a famly nenber or care taker, the abuse was |ong term and
the abuse was greater. (T. 2311) However, he had never net
Def endant. (T. 2313-14) He had been told that Defendant was
involved in a prostitution ring between the ages of 12 and 17
but had seen no corroboration of this report. (T. 2317)

George Rabakozy testified that he and Defendant were
cl assmates and friends between the ages of 13 and 16. (T. 2323-
24) Rabakozy lived with a man nanmed Robert WIIlians, who
nol ested him and allowed others to do so. (T. 2324-26) Defendant
did not get along well wth his father and step-nother. (T.
2325) As such, Defendant would spend tinme at Rabakozy’s house.
(T. 2326) Rabakozy believed that WIIlians nol ested Defendant but
never saw any nolestation occur. (T. 2327) He al so believed that

Wl lians had Defendant engage in acts of prostitution because he

41



saw Def endant | eave his house with other nmen a few tines a week.
(T. 2328, 2329) He believed that WIllianms was paid for providing
the boys. (T. 2331) Rabakozy stated that this situation |asted
for a year and a half to two years. (T. 2329)

Rabakozy stated that Rosenbrock was one of the nen who
frequented WIllianms’ honme. (T. 2323) He assuned that Defendant
had a relationship with Rosenbrock. (T. 2331) He stated that
Def endant was staying at Rosenbrock’s from about the age of 14
or 15. (T. 2331) During this time, Rabakozy assuned that
Rosenbrock was giving Defendant noney because Defendant had
noney and clothes. (T. 2332) Rabakozy clainmed that WIIlians gave
them cocaine. (T. 2328) He had no knowl edge of whether
Rosenbrock gave Defendant drugs. (T. 2332)

Janmes  Hudson, Def endant’ s father, testified that he
di vorced Defendant’s nother when Defendant was about two years
old. (T. 2335-36) Defendant’s nother then |ived across the
street from them (T. 2336) At tines, Defendant would see his
not her, and at other tinmes, she would not allow himto cone to
her house. (T. 2336-37) After Defendant turned 6, his nother
quit seeing him (T. 2338)

Before he started using drugs, Defendant was a good child
who did well in school. (T. 2338-39) Wwen Defendant started

usi ng drugs, Hudson tried to get Defendant help through South
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Florida Hospital and counselors. (T. 2340) However, Defendant
became a run-away around the age of 13 or 14. (T. 2338) Hudson
heard Defendant was |living with Rosenbrock and that Rosenbrock
sold children so he confronted Rosenbrock and threatened him
(T. 2338, 2340-41)

Hudson believed that Defendant had an 1Q of 151 and was
smart. (T. 2344) He got along with Hudson’s children with his
second wife when they were younger. (T. 2343) Hudson |oved his
son and believed that Defendant’s problem was drugs. (T. 2338,
2342) When Defendant got out of prison, Hudson’'s wfe got
Defendant a job at a Mbil station. (T. 2344) Eventually,
Def endant worked as a technical support person in the conputer
field. (T. 2344)

On cross, Hudson admitted that Defendant was a charner, who
could get people to believe anything he said. (T. 2346) He
admtted that he had been unaware that Defendant had narri ed.
(T. 2346-47) He admitted that he had taken Defendant away from
Rosenbrock and brought Defendant back hone. (T. 2347) However,
Def endant stole his car and ran away again. (T. 2347)

Ceorge Lagogiannis testified that he nmet Defendant when
they were both working at a conputer support conpany, and he was
assigned to train Defendant. (T. 2348-49) Lagogiannis stated

that Defendant had no training in conputers when he started but
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|earned the area well and quickly. (T. 2350) Eventually,
Def endant |l eft the company where they were working for a better
job. (T. 2351) Lagogiannis considered Defendant a friend and a
nice and trustworthy person. (T. 2349, 2351-52) Defendant had
told Lagogiannis that he had a prior conviction for nurder, but
Lagogi anni s believed Defendant had been rehabilitated. (T. 2352-
53)

Goria Squartino testified that she dated Defendant for
about a year when Defendant was 16. (T. 2357-58) At the tineg,
Defendant lived wth Rosenbrock, and Squartino thought in
retrospect that sonmething mght be going on between them (T
2360-61) On cross, Squartino admtted that she and Defendant
stayed in Rosenbrock’s apartnent partying while Rosenbrock Iay
murdered in his bed for a period of tinme. (T. 2362)

Kim Hurtado testified that she net Defendant when she was
the manager of a Mbil station, and he was enployed by WMbobil.
(T. 2364) She stated that Defendant was a sufficient enployee
who was beloved by custoners and coworkers. (T. 2365) She
considered Defendant a friend and a kind, gentle and reliable
person. (T. 2365-66) Hurtado fell in love with Defendant, and
Def endant told her he had been nolested as a child and had |ived
on the streets. (T. 2366-67) Defendant clained he adored his

father but hated his step-nother because she placed him in
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nmental health treatnent facilities. (T. 2367-69)

At one point, Defendant and his brother lived wth Hurtado
and her children. (T. 2369) Hurtado was injured in an accident
at work, and Defendant took custody of her son Sean because Sean
was defiant and his father could not handle him (T. 2370-71)
Def endant and Sean developed a parental bond. (T. 2371-72)
Hurtado believed that Defendant was good to her other children
and his sister and would buy them things. (T. 2373-74) Defendant
was hurt by the loss of his relationship with his father and
step-nother but did not seem terribly bothered by the |ack of
relationship with his nother because he did not really renenber
her. (T. 2375 76)

On cross, Hurtado admtted that Defendant took custody of
Sean at the beginning of the school year in 2001, about 3 nonth
before the murder. (T. 2376-77) Hurtado thought Defendant took
good care of her son and saw that Sean kept to a regular
schedul e even though Defendant woul d | eave Sean alone to go out
at night. (T. 2378)

Sean Lee, Hurtado's son, testified that he nmet Defendant
when he was about 13 and Defendant started working for, and
dating, his nmother. (T. 2379-81) They becanme good friends. (T.
2380) Sean stated that he lived primarily with his step-father,

with whom he got along well. (T. 2381) Defendant took Sean to
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visit his nother and help Sean with his homework. (T. 2382) Sean
went to live with Defendant at one point, and Defendant saw that
Sean got to and from school on tine, fed and clothed him and
gave himnoney. (T. 2383-86)

Rosemary Hudson, Defendant’'s wfe, testified that she
married Defendant in May 2000, and lived with himoff and on in
2000 and 2001. (T. 2387-89) Defendant helped her with school
when she was training to be a nursing assistant. (T. 2389-90)
Def endant had |l eft her before the crine because of his drug use,
but she still visited him while he was incarcerated. (T. 2390,
2395) Defendant had witten a letter to her son from a prior
relationship and told Defendant to think carefully about the
deci sions he made to avoid trouble with the law. (T. 2391-93)

Renee Smith, Defendant’s nother, testified that she | ast
saw Defendant when he was 10 years old. (T. 2396-97) She had
di vorced Defendant’s father when Defendant was 2 and rarely saw
Def endant after that even though she had |ived across the street
fromhimat one tinme. (T. 2397-98)

During its closing argunent, the State asserted HAC applied
despite Defendant’s claim that the nurder was quick and Peller
did not fear his death. (T. 2406) It asserted that Peller’s cal
to Pritchard showed that Peller knew he was going to die for

nore than two hours. (T. 2406-07) Further, Fi zzuoglio’'s
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testinony about Defendant hyperventilating around 8 and the
content of the phone nessage to Peller’s father showed that he
knew he would die. (T. 2407-08) It asserted that Defendant’s
actions of running around the apartnment claimng that people
were outside and making a phone call were designed to heighten
the victinms’ anxiety and nake them suffer because Defendant had
decided to kill Peller weeks earlier when he discussed the issue
with Mejia and accepted the gun. (T. 2409)

After comenting on CCP, the State returned to the issue of

HAC:

And now |I'm going to read this to you. The crine
for which the defendant is to be sentenced was
especi ally heinous, atrocious or cruel.

Hei nous neans extrenely wcked or shockingly
evil.

Atroci ous neans outrageously w cked and viol ent.

Cruel neans designed to inflict high degree of
pain with utter indifference or even enjoynent of the
suffering of another.

If | can stop right there for a second. Wth the
utter indifference to and even the enjoynent of the
suffering of another.

That part right there, descri bing heinous,
atrocious and cruel - that’'s what | talked to you
about when he is running around saying there' s people
outside, and there’ s nobody there.

The mnutes of anguish these folks are going
through at that tinme, that’s what we’re tal ki ng about
That’s what it’s about.

You want to call your dad to say good-bye? Wy
not. Here is the phone.

That’'s what it’s about. The kind of crine
i ntended to include which heinous, atrocious and cruel
is one acconpanied by additional facts to show the
crime was consciousless and pitiless and unnecessarily
torturous to victim
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Torturous nurder are those that show extrenme an
out rageous deprative [sic] as exenplified by desire to
inflict high degree or pain and or - see, folks, right
there or - or B the wutter indifference to the
enj oynent of the suffering of another. That’s heinous
and atrocious and cruel, the nental anguish that he
put these fol ks through — Lance Peller and his famly.

That’s the third aggravator of heinous, atrocious
and cruel. They can say quick all they want with this
one bullet, and it probably was and he said it was.

But 1’m asking you to | ook beyond that, and | ook
at the facts of him being there from 7:00 to 9:15
9: 20 — whenever that trigger was pull ed.

That fact is not ignored in the law, and that’s
why | bring it to your attenti on.

(T. 2411-13) Defendant did not object to these comments. Id.

After the jury was instructed, Defendant renewed his prior
objections to the instructions wthout elaboration. (T. 3016)
After considering the evidence, the jury reconmended that
Def endant be sentenced to death by a vote of 7 to 5. (R 747, T.
3023)

At the Spencer hearing, Tracie Hudson, Defendant’s sister
testified Defendant encouraged her when she was in school and in
the arny. (T. 2966-68) She also believed that Defendant was
friendly with their brother. (T. 2969) Defendant’s father
reiterated his testinony that Defendant was a good kid until he
started using drugs. (T. 2971-72) He further asserted that he
did not believe there was sufficient evidence of Defendant’s
guilt to justify inposition of the death penalty and stated that

Def endant could do well in prison and help other innmates. (T.
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2972) Defendant’s wife asked the judge to spare him (T. 2975-
76) The State presented victim inpact testinony through David
Kyriakos, Peller’s friend, Fizzuoglio and Allan Peller, Peller’s
father. (T. 2976-90)

The trial court agreed with the jury s recomendati on and
sentenced Defendant to death. (R 778-92, T. 2936-62) In doing
so, the trial court found that 4 aggravators: (1) prior violent
fel ony, based on the prior conviction for second degree nurder -
great weight; (2) during the course of a kidnapping — great
wei ght; (3) HAC — great weight; and (4) CCP — great weight. 1d.
The trial court found no statutory mtigation, after considering
and rejecting Defendant’s age of 32 and his claimthat he acted
under extreme duress or substantial domnation of Mejia. 1d.

However, it found 12 nonstatutory mtigators: (1) abandonnent by

his birth nmother — little weight; (2) nental abuse by step-
nmother — little weight; (3) history of substance abuse — little
weight; (4) limtations on contact with his siblings - little

weight; (5) inappropriate sexual contact as an adolescent -
little weight; (6) good prisoner — little weight; (7) ability to
excel at work — little wight; (8) cares for others - little
wei ght; (9) positive relationships with others - little weight;
(10) good courtroom behavior - little weight; (11) Defendant’s

ability with conputers — little weight; and (12) use of drugs
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during crime — little weight. Id. The trial court found that
Def endant had not proven that he had a history of drug addiction
and ADD or that he had an extensive history of sexual abuse. Id.

The trial court also sentenced Defendant to life
i nprisonnent with a 10 year m ninum mandatory term for the arned
ki dnapping. (R 790) The sentences were ordered to be served
consecutively. (R 790-91) This appeal follows.

SUMVARY OF THE ARGUVENT

The trial court did not abuse its discretion in admtting
Pritchard’s testinony about his conversation with Peller. It
also did not abuse its discretion in permtting cross
exam nation about matters to whi ch Def endant had opened the door
and invited any error. There was no inproper conmment on
Def endant’ s exercise of his right to remain silent as he was not
exercising his right to remain silent. The trial court did not
abuse its discretion in denying a special jury instruction on
HAC. There was no fundanmental error in the State’s penalty phase
cl osing argunent. Fizzuoglio s testinony about Peller know ng he
woul d die was properly admtted. The trial court properly found
HAC and CCP and did not abuse its discretion in weighing the
aggravators and mtigators. The trial court’s sentencing order
made the proper findings to support Defendant’s death sentence.

Mor eover, there was no error under Ring because both the prior
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violent felony and during the course of a felony aggravator were
present. The evidence was sufficient to sustain Defendant’s
convi ctions, and his sentence is proportionate.

ARGUNVENT

THE TRIAL COURT DI D NOT ABUSE | TS DI SCRETI ON | N
ADM TTI NG PRI TCHARD S TESTI MONY.

Defendant first asserts that the trial court abused its
di scretion in allowng Pritchard to testify about the contents
of a phone call he received from Peller on the evening of the
mur der . However, the trial court did not abuse its discretion’
in finding the statenent adm ssi bl e.

To be admssible as a spontaneous statenent, (1) the
statement nust have been nade at the tinme of the event it
descri bes and explains is occurring and (2) the statenment nust
be spontaneous. Garcia v. State, 492 So. 2d 360, 365 (Fla.
1986); Wllians v. State, 198 So. 2d 21, 21-23 (Fla. 1967);
State v. Adans, 683 . 2d 517, 519 & n.2 (Fla. 2d DCA 1996);
McDonald v. State, 578 So. 2d 371, 373-74 (Fla. 1st DCA 1991).
To be considered spontaneous, the statenment nust be made before
there is time to reflect. MGwuley v. State, 638 So. 2d 973
(Fla. 1994). However, statements have been routinely admtted as

spont aneous statenments when they are nmade in response to a

2 Atrial court’s decision to adnmit evidence is reviewed for an
abuse of discretion. Ray v. State, 755 So. 2d 604, 610 (Fla.
2000); Zack v. State, 753 So. 2d 9, 25 (Fla. 2000).
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question.® Garcia, 492 So. 2d at 365; WIllians, 198 So. 2d at
21-23; MGul ey; MDonald, 578 So. 2d at 373-74. Further, the
statement rmust explain or describe an event. lbar v. State, 938
So. 2d 451, 467 (Fla. 2006) .

Here, the statement was nmade at the same tine as the event

Peller called as Defendant was in his home, asserting that he

was there to kill Peller. Mreover, the statenent did explain or
describe the event. It described that a person had cone to
Peller’s home to kill Peller, explained why the person was there

and gave information to identify the assailant. Further, the
statenment was a spontaneous cry for help from a friend. Under
these circunstances, the trial court did not abuse its
discretion in admtting the statenent. It should be affirmed.
Wil e Defendant contends that Peller was not under the
influence of a startling event, the record supports the tria
court’s determination that he was. Peller was calling because
Def endant had arrived at his apartnent and announced that he was
there to kill Peller. Certainly, having soneone appear at one’'s

honme and declare an intention to kill the person is a startling

% Neither Mariano v. State, 933 So. 2d 111 (Fla. 4th DCA 2006),
nor J.AS. v. State, 920 So. 2d 759 (Fla. 2d DCA 2006), support
Def endant’ s assertion that a statenent has to be blurted out to
be considered spontaneous. Each of these cases concern
statenments admtted as excited utterances that were nade after
the event concluded and in circunstances show ng an opportunity
to reflect.
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event. As such, Defendant’s assertion that the trial court
abused its discretion in finding the statenent adm ssible should
be rejected.

Def endant al so appears to suggest that the statenent was

allegedly “a ranmbling inconclusive discussion with a friend.”
However, calls for assistance during the conmi ssion of a crine
are routinely considered adm ssible as spontaneous statenents.
Bartee v. State, 922 So. 2d 1065, 1070 (Fla. 5th DCA 2006);
Viglione v. State, 861 So. 2d 511, 513 (Fla. 5th DCA 2003).
Here, the statenment at issue was such a call for help during the
commssion of a crinme. Defendant was standing in Peller’s
apartment, telling Peller he was there to kill him and Peller
was seeking a neans of defending hinself against this threat as
he cowered in a bathroom Moreover, while Defendant attenpts to
portray the portions of the discussion about Peller’s drug
dealing and bonding a person out of jail as irrelevant to
explaining or describing the event, the record belies this
portrayal . Peller was explaining the reason the person was there
and describing the person. As such, there was no ranbling
i nconcl usive discussion but a cry for help during a crimnal
epi sode. The trial court did not abuse its discretion in finding

this statenent adm ssible as a spontaneous statenent.

To be adm ssible as an excited utterance, (1) there nust
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have been a startling event, (2) the statement nust have been
made before the declarant had time to contrive or m srepresent
and (3) the statenent nust have been made while the declarant is
still under the stress of the starting event. Stoll v. State,
762 So. 2d 870, 873 (Fla. 2000); State v. Jano, 524 So. 2d 660,
661 (Fla. 1988). The determ nation of whether the state of mnd
necessary to support the adm ssion of such a statenent exists, a
court nust consider the totality of the circunstances, including
the age of the declarant, his nental or physical state, the
characteristics of the event and the subject mtter of the
statement. Jano, 524 So. 2d at 661. Wien a statenent is nade
cont enporaneously with the event, “courts have little difficulty
finding that the excitenment pronpted the statenent.” Jano, 524
So. 2d at 662. Wen there is a tine |apse between the event and
the statenent, the proponent of the statenent is required to
show that there was no ability to engage in reflective thought.
| d.

Here, the circunmstances surrounding the statenment shows the
trial court did not abuse its discretion in finding the
statenent adm ssible. Here, the evidence showed that Peller was
calling Pritchard as Defendant was in Peller’s apartnent
informng Peller that he was there to kill him As such, there

was no tinme |apse between the event and the statenent. Mbreover,
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Peller was sufficiently startled by the statenment to call
Pritchard and attenpt to obtain a neans of defending hinself
from the threat posed by Defendant. (T. 705) Peller was also
sufficiently threatened by the statement to make the call to
Pritchard from his bathroom and to avoid nentioning Defendant’s
nanme. (T. 707-08) Further, the content of the statement showed
that Peller was seeking help to extricate hinmself from the
situation. Under these circunstances, the trial court did not
abuse its discretion in admtting this statenent.

Despite these facts showing that Peller was under the
stress of a startling situation, Defendant insists that the
trial court abused its discretion in finding that he was because
Pritchard testified that he did not notice any stress or
di sturbance in Peller’s voice. However, as the Second District
has stated, “‘excitenent’ for purposes of an utterance is not a
matter that is determ ned exclusively by tone of voice. Sone
people remain calm of voice when under stress; others can be
excited of voice when fully capable of mnisrepresentation.”
Tucker v. State, 884 So. 2d 168, 175 (Fla. 2d DCA 2004).
Moreover, as this Court noted in WIlliams v. State, 32 Fla. L.
Weekly S347, S350 (Fla. Jun. 21, 2007), sinply because sone
evi dence m ght support a conclusion different than the one nade

by the trial court in determning whether to admt an excited

55



utterance is not grounds to find that the trial court abused its
di scretion. Gven the other factors that showed that Peller was
in a stressful situation, the trial court did not abuse its
discretion in admtting the statenent.

Def endant also insists that the fact that Peller had the
presence of mnd to realize that he needed assistance in dealing
with the threat to his life, his statenments could not be
considered as a spontaneous statenent or excited utterance
because the ability to realize that one is in need of assistance
shows that one was engaged in reflective thought. However, this
assertion flies in the face of existing case |aw Anyone calling
911 does so because they had sufficient presence of nmnd to
realize they need assistance. However, this Court and the other
courts of this State routinely admt 911 calls as exicted
utterances and spontaneous statenents. E.g., Sliney v. State,
699 So. 2d 662, 669 (Fla. 1997); Davis v. State, 698 So. 2d
1182, 1189-90 (Fla. 1997); Evans v. State, 834 So. 2d 954, 954-
55 (Fla. 3d DCA 2003); Allison v. State, 661 So. 2d 889, 894
(Fla. 2d DCA 1995). Thus, the nere fact that Peller had the
presence of mnd to realize he needed help and to seek such

assi st ance does not show that the statenent was not admissible.?

* Wil e Defendant nentions the Confrontation C ause, he did not

obj ect on confrontation grounds in the trial court. As such,

the issue is not preserved. Schoenwetter v. State, 931 So. 2d
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Even if the trial court had abused its discretion in
admtting the statenent, any error would be harnl ess.
Pritchard’s statenent did not identify Defendant as Peller’s
killer. Instead, Pritchard nerely stated that Peller had
described his attacker as soneone he had bonded out of jail. The
only connection between this description and Defendant’s
identity as Peller’s killer was Defendant’s own statenent to the
police that Peller had bonded out of jail. Moreover, there was
anply other evidence that Defendant was the killer. Fizzuoglio
gave an eyew tness account of the |ast hour of Peller’s |ife and
how Defendant spent that hour holding her and Peller at
gunpoint, with a gun Defendant had with him as Peller tried to
convince Defendant not to kill him or Fizzuoglio. Moreover,
Defendant’s car was found in the parking lot at the nurder
scene, with a live bullet consistent with the nurder weapon in
it, and Defendant had Fizzuoglio and Peller’s IDs, and Peller’s
credit cards, one of which he had used the norning after the
murder. Further, Defendant admitted that he had been contracted
to kill Peller. Further, Defendant was seen with the nurder
weapon tw ce around the tinme the contract was made. Fizzuoglio's
car and the nurder weapon were recovered from a church right

next to where Defendant was picked up after the nurder.

857, 871 (Fla. 2006). Moreover, the claim is wthout nerit.
Davis v. Washington, 126 S. C. 2266 (2006).
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Descriptions of Defendant’s appearance after the nurder were
consistent with his having commtted the nurder. Additionally,
Def endant nmde incul patory statenents to the police after his
arrest, including indicating a know edge of how Fizzuoglio got
away from him and accepting responsibility for the crine.
Further, Defendant nade inculpatory statenments to Coyne and
attenpted to create a false abili.>

Def endant’s defense was that he had been by Peller’s
apartnent on the afternoon of the nurder, warned Peller of the
threat against him and left. Dilger then came to the apartment
and killed Peller and Defendant’s friends were framng him for
t he murder because he was sleeping with Dilger’s w fe. Defendant
hi msel f rebutted this defense by presenting evidence that Dl ger
could not have commtted the nurder because he was at hone at
the tine. Mreover, Defendant provided testinony inconsistent
with his own prior statements to the police. Defendant’s attenpt
to explain the inconsistencies by claimng that he was afraid of
Mejia was inconsistent with his attenpts to inculpate Mejia in
the statements he nmade after his arrest.

G ven the weakness of the connection between Pritchard’s

testinmony and Defendant’s guilt, the anple other evidence of

> This evi dence shows that the evidence was nore than sufficient
to sustain his convictions. Geen v. State, 715 So. 2d 940, 943
(Fla. 1998)(quoting Holton v. State, 573 So. 2d 284, 289 (Fla.

1990)) .
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Def endant’s guilt and the weakness of the defense, any error in
the adm ssion of Pritchard s testinmony cannot be said to have
affected the jury’'s determ nation that Defendant was guilty. As
such, any error in the adm ssion of this testinony was harmnl ess
at the guilt phase. State v. DiGuilio, 491 So. 2d 1129 (Fla.
1986). The convictions should be affirned.

In an attenpt to make it seemas if the error was harnful,
Def endant asserts that this case boiled dowmm to a credibility
contest between he and Fi zzuoglio. However, the record does not
support this assertion. Def endant’s trial testinmony was
inconsistent with his own pretrial statenments to the police and
Coyne. Moreover, Defendant’s account of how he cane to be in the
possession of Fizzuoglio and Peller’s property was contradicted
by the testinony of Post and Teitelbaum (T. 1898-1901)
Def endant’s statement that he did not accept the nurder weapon
from Mejia was contradicted by Stronoski’s testinony that he saw
Def endant with the gun tw ce. Defendant’s claim about how his
car came to be left at the rnurder scene required the jury to
bel i eve that Defendant spent about many hours hanging around a
shopping center next to where Fizzuoglio s car and the nurder
weapon were left. Further, his account of his actions after the
murder was inconsistent with the testinony of a nunber of other

W tnesses. Thus, the record shows that this matter did not boil
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down to a credibility contest between Fizzuoglio and Defendant.
Defendant’s claimthat it did does not show that any error was
harnful . Defendant’s conviction should be affirned.

Further, the evidence was also not harnful in the penalty
phase. As Defendant admts, the State only used the evidence at
the penalty phase for Peller’'s state of mnd. However, hearsay
statenents showing a declarant’s state of mnd are adnm ssible if
the declarant’s state of mnd is in issue. Peede v. State, 474
So. 2d 808, 816 (Fla. 1985). As this Court has held, HAC focuses
on the victims perception of the circunstances surrounding the
murder. Hutchinson v. State, 882 So. 2d 943, 959 (Fla. 2004).
Thus, Peller’s state of mnd was at issue, and this evidence
woul d have been adm ssible at the penalty phase under Peede. As
such, any error in the premature adm ssion of this testinony was
harm ess. Garcia v. State, 949 So. 2d 980, 993 (Fla. 2006);
Valle v. State, 581 So. 2d 40, 46 (Fla. 1991).

1. THE TRIAL COURT DID NOT ABUSE ITS DI SCRETION IN

ALLOW THE STATE TO EXPOSE DEFENDANT' S M SLEAD
TESTI MONY.

Def endant next asserts that the trial court abused its
discretion in allowmng the State to question him regarding his

i nvolvenent in the theft of the nmurder weapon from Peller during
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a prior burglary. Again, there was no abuse of discretion.®

Def endant testified on direct that he had been asked to
kill Peller and had been offer a gun to acconplish the killing
but had not accepted the job or gun. (T. 1944-45) \Wen
questioned about the nurder weapon, Defendant acknow edged
having seen it and knowing that it had been stolen from Peller
but denied ever having it. (T. 2010-11) Wen questioned about
the inherent contradiction between his testinony that he never
had the nurder weapon and Stronoski’s testinony that he had seen
the nurder weapon in Defendant’s possession on at |least two
occasi ons, Defendant insisted that the gun Stronoski had seen
was a different weapon. Asking Defendant about the inherent
contradiction between Stronoski’s testinmony and his own direct
testi nony was proper cross examnation. Ceralds v. State, 674
So. 2d 96, 99-100 (Fla. 1996); Tonpkins v. State, 502 So. 2d
415, 419 (Fla. 1987); MRae v. State, 395 So. 2d 1145, 1151-52
(Fla. 1981); Mosley v. State, 739 So. 2d 672 (Fla. 4th DCA
1999). Because Defendant chose to answer this legitinate subject
of cross examnation falsely, he opened the door to the
presentation of evidence contradicting his testinony. |zquierdo
v. State, 890 So. 2d 1263, 1266 (Fla. 5th DCA 2005). As such

the trial court did not abuse its discretion in allow ng the

6 A trial court’s decision to adnit evidence is reviewed for an
abuse of discretion. Ray, 755 So. 2d at 610.
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t esti nony.

The case relied upon by Defendant does not conpel a
different result. In Robertson v. State, 829 So. 2d 901, 911-13
(Fla. 2002), this Court found that the defendant had not opened
the door to the presentation of evidence of his prior assault
because cross examnation regarding the prior assault was
i nproper. See also Qusley v. State, 763 So. 2d 1256, 1256-57
(Fla. 3d DCA 2000) (sane). Here, the question on cross was not
inproper. Instead, it went direct to issues Defendant had raise
on direct: his denial of taking the nmurder weapon and his deni al
of the commi ssion of the crinme. Since Robertson and CQusley rely
on the cross examnation that led to the contradiction being
i nproper, they are inapplicable here.

Further, interpreting these cases in the nanner Defendant
suggests would lead to an absurd result. Under Defendant’s
interpretation of these cases, a defendant could open the door
to cross exam nation regarding a subject by creating a false
i npression or by denying involvenent in a crinme. Wen the State
attenpted to engage in the proper cross examnation, the
defendant could sinply lie about a material fact with inpunity.
G ven that the purpose of cross examnation is to determ ne the
truth, allowing such a result would be absurd. See California v.

G een, 399 U S. 149, 158 (1970). As such, Def endant’ s
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interpretation of these cases should be rejected.

Moreover, any error in the adm ssion of this testinony was
invited. San Martin v. State, 705 So. 2d 1337, 1348 (Fla. 1997).
When the issue of who stole the gun was first broached
Def endant neither objected nor gave an answer consistent wth
his alleged personal know edge. Instead, Defendant chose to
of fer hearsay condemi ng Ernesto Gonzal ez. Doing so was entirely
consistent with Defendant’s plan for his defense. As Defendant
acknow edged, he planned to present hearsay statenents in an
attenpt to show that his friends had framed him (T. 977-80)
Because Defendant intentionally presented the jury with half of
Gonzal ez’ s statenent about the burglary, the trial court did not
abuse its discretion in finding that Defendant had invited the
adm ssion of the other half of the statenent. See |zquierdo v.
State, 890 So. 2d at 1266. It should be affirned.

Even if the trial court had abused its discretion in
permtting the testinony, any error was harnmess. State v.
DiGuilio, 491 So. 2d 1129 (Fla. 1986). Defendant’s testinony
that Gonzal ez stated that he stole the gun was brief. The State
did not nention the testinony at all during its lengthy initia
closing argument. (T. 2058-95) Only after Defendant discussed
the gun in his closing argunent did not State briefly nention

the testinony about stealing the gun (T. 2146) and only in the
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context of Defendant’s lack of «credibility. (T. 2137-46)
Moreover, as noted in Issue |, the evidence of Defendant’s qguilt
was overwhel m ng, Defendant’s <credibility was already in
shanbl es given its inconsistency on alnost every material issue
with other evidence, i ncluding evidence Defendant hinself
presented. Defendant’s possession of the nurder weapon was
confirmed by Stronoski’s testinony that he saw Defendant in
possession of the gun shortly after Mejia arranged for Defendant
to kill Peller, and the discovery of the gun next to where
Def endant was after the crine. Additionally, any concern that
the jury mght have considered Defendant a bad person already
arose from Defendant’s acknow edgenent that he was a drug deal er
and being groomed as Mejia's second in conmmand. Under these
ci rcunstances, any error in allowng the State to show that
Def endant was attenpting to mslead the jury did not contribute
to his conviction. Thus, any error was harnful at the guilt
phase. State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).

Mor eover, the theft of the gun was not nentioned at the
penalty. Instead, the argunents for CCP were based on the facts
that Defendant agreed to kill Peller on Mejia s behalf 3 weeks
before the nurder, that Defendant announced his intention to
kill Peller hours before doing so and that Defendant eventually

executed Peller with a shot to the top of his head only after
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muffling the shot. Mreover, by that point, the jury knew that
Def endant was not only an admitted drug dealer but also a two
time convicted nurderer. Under these circunstances, any error in
the adm ssion of Defendant’s testinony that Gonzalez said
Def endant participated in stealing the gun cannot be said to
have contributed to Defendant’s death sentence. As such, any
error in the adm ssion of this evidence would be harm ess at the
penalty phase. State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986)

I11. THE TRIAL COURT DID NOT ABUSE | TS DI SCRETION I N
PERM TTI NG A COMVENT | N CLCOSI NG,

Def endant next asserts that the trial court abused its
di scretion by allegedly permtting the State to comment on his
alleged silence wthout record support. However, the trial
court did not abuse its discretion in pernmtting the comrent.’

This Court has held that for the State to have inproperly
cormented on a defendant’s exercise of his right to remain
silent, it is necessary for the defendant to have actually
remai ned silent. Hutchinson, 882 So. 2d at 955; Downs v. Mbore,
801 So. 2d 906, 911-12 (Fla. 2001); Valle v. State, 474 So. 2d
796, 801 (Fla. 1985), vacated on other grounds, 476 U S. 1102

(1986). Here, Defendant had not exercised his right to remain

" A trial court has broad discretion over the scope of closing
argunent and the parties are allowed to draw fair inferences
from the evidence. Breedlove v. State, 413 So. 2d 1, 8 (Fla
1982) .
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silent at any point prior to the corment. Defendant spoke to the
police after waiving his Mranda rights at the time of his
initial arrest on the charge of kidnapping Fizzuoglio. (T. 1340-
50, 1417-34) He again waived his rights and spoke to the police
on Cctober 31, 2001. (T. 1278-88, 1471-79) Moreover, Defendant
testified during the guilt phase of trial. (T. 1918-2021) In
fact, the comment about which Defendant conplained directly
concerned the content of one of Defendant’s statement to the
police. (T. 2086) Since the comment was about one of Defendant’s
statenments and Defendant had not exercised his right to remain
silent to that point, the coment was not an inpermssible
comment on Defendant’s right to remain silent. The trial court
did not abuse its discretion in overruling the objection.

To the extent that Defendant is asserting that the conment
was not supported by the record, the issue is not preserved.
Def endant’s only ground for objection was that both the conment
and the testinony that supported it allegedly reference to
exercise of the right to remain silent. (T. 2086-87) As
Def endant did not assert that the comment was not supported by
the evidence below, this issue is not preserved for review
Stei nhorst v. State, 412 So. 2d 332, 338 (Fla. 1982). The issue
shoul d be rejected.

Even if the issue had been preserved, the issue should
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still be rejected because it was a proper comment on the
evidence. Det. Bukata testified that Defendant infornmed him
while they were still in the police station that Mjia was
involved in killing Peller and that Defendant had called Mjia
while he was at Peller’s apartnent to see if a reparations |ess
than Peller’s death would satisfy Mejia. (T. 1477-79) The State
al so presented a tape of a conversation between Det. Bukata and
Def endant during the subsequent ride back to the jail during
whi ch Defendant again inplicated Mjia as having planned and
directed the nurder of Peller. (T. 1498-1510) During this
conversation, Defendant indicated that he was “tal king about it
now [] because it’s kind of an unofficial thing.” (T. 1499) In
response, Det. Bukata repeatedly urged Defendant to provide
evidence to prosecute Mjia. (T. 1500-10) As Defendant had
already provided information to Det. Bukata about Mejia's
i nvol venrent, it was a reasonable inference that the discussions
urgi ng Defendant to cooperate in prosecuting Mejia asked himto
testify. As coments based on reasonable inferences from the
evidence are proper, the trial court did not abuse its
di scretion in allowing the cooment. Breedl ove, 413 So. 2d at 8
Even if the comment could be considered erroneous, any
error was harmess. As argued in Issue |, the evidence agai nst

Def endant was overwhel mi ng, Defendant’s credibility was nil and
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this case was not a credibility contest between Fizzuoglio and
Def endant. Moreover, a review of the State’ s closing argunent as
a whole shows that it was not asking the jury to convict
Def endant because he was refusing to testify against Mjia.
I nstead, the State was urging the jury to ignore Defendant’s
attenpts to deflect blane onto Mejia and Dilger. Under these
circunstances, any error in the comment cannot be said to have
contributed to Defendant’s conviction or sentence. As such, any
error was harnl ess. State v. DiGuilio, 491 So. 2d 1129 (Fla

1986) .

V. THE TRIAL COURT DID NOT ABUSE | TS DI SCRETION I N
REFUSI NG TO EXPAND THE JURY | NSTRUCTI ON ON HAC.

Def endant next asserts that the trial court abused its
di scretion in refusing to give a special jury instruction on
HAC. However, the trial court did not abuse its discretion.®

This Court has repeatedly held that the standard jury
instruction regarding HAC is sufficient to apprise the jury of
how to apply the aggravating factor. Hoskins, 32 Fla. L. Wekly
at S163; Hall v. State, 614 So. 2d 473, 478 (Fla. 1993). This
Court has held that “not every court construction of an

aggravating factor must be incorporated into the jury

instruction defining that aggravator.” Davis v. State, 698 So.

8 A trial court’s decisions regarding the content of jury
instructions are reviewed for an abuse of discretion. Hoskins v.
State, 32 Fla. L. Wekly S159, S163 (Fla. Apr. 19, 2007).
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2d 1182, 1193 (Fla. 1997). Thus, the trial court did not abuse
its discretion.

Moreover, the trial court did not abuse its discretion in
denying the requested instruction because the subject matter of
the instruction was already covered by the standard instruction.
Def endant stated that his purpose in asking for the instruction
was to limted the jury's consideration to Peller’s suffering.
The trial court instructed the jury:

Menmbers of the jury it is now your duty to advise
the court as to what puni shnment shoul d be inposed upon
the defendant for his crinme of nurder in the first
degr ee.

* * * *

Third, the crinme for which the defendant is to be
sent enced was especi al ly hei nous, atrocious or cruel.

Hei nous neans extrenely wcked or shockingly
evil.

Atroci ous nmeans outrageously w ck and vile.

And cruel neans designed to inflict a high degree
of pain and utter indifference to or even enjoynent of
the suffering of others;

The kind of crime intended to be included as
hei nous, atrocious or <cruel 1is one acconpanied by
addi tional facts that show crinme was consci encel ess or
pitiless and was unnecessarily tortuous to the victim

Tortuous murders are those that show extrenme and
outrageous depravity as exenplified by desire to
inflict a high degree of pain or utter indifference to
or enjoynent of the suffering of another.

(T. 2999-3000, 3001-02) This instruction inforned the jury it
was the murder that had to be heinous, atrocious and cruel and
that to be heinous, atrocious and cruel, the nmurder had to be

unnecessarily tortuous to the murder victim As Peller was the
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only nmur der victim t he i nstruction al ready addr essed
Def endant’ s concern about the suffering of Fizzuoglio. Thus, the
| ower court did not abuse its discretion in denying the
requested instruction. It should be affirned.

Moreover, the trial court also did not abuse its discretion
in denying the requested instruction based on its potential to
confuse the jury. This Court has held that HAC can be properly
found based on a victinis awareness of a defendant’s actions
directed toward another. Hutchinson, 882 So. 2d at 958-59;
Francis v. State, 808 S. 2d 110, 135 (Fla. 2001); Farina v.
State, 801 So. 2d 44, 53 (Fla. 2001); Henyard v. State, 689 So.
2d 239, 252-53, 254 (Fla. 1996). Thus, the effect that a
def endant’ s actions have on another person present may heighten
the nurder victims fear and contribute to a finding of HAC
However, the requested instruction may have confused the jury
about the relevance of such evidence as it told the jury to
ignore it. Since the instruction was confusing, the trial court
did not abuse its discretion in denying the instruction. See
Stephens v. State, 787 So. 2d 747, 757 (Fla. 2001); Trepal v.
State, 621 So. 2d 1361, 1366 (Fla. 1993).

V. THE COMVENTS REGARDING HAC DO NOT CONSTI TUTE
FUNDAMENTAL ERROR.

Def endant next asserts that the State’'s comments about the

suffering of other in the penalty phase closing argunent
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constitute fundanental error. However, any issue regarding the
comments was not preserved and is not fundanental error.

In order to preserve an issue regarding a comment in
closing, it is necessary for a defendant to nmake an object to
t he comment contenporaneously. Castor v. State, 365 So. 2d 701
(Fla. 1978). Here, Defendant did not object to the comments in
closing at any point. As such, any issue is not preserved.

Because the alleged error is not preserved, this Court
cannot grant relief unless Defendant denonstrates that the
alleged error was fundanental. As this Court has states,
“Fundanental error is error that ‘reach[es] down into the
validity of the trial itself to the extent that a verdict of
guilty could not have been obtained w thout the assistance of

the alleged error.’”” Kilgore v. State, 688 So. 2d 895, 898 (Fla.
1997) (quoting State v. Delva, 575 So. 2d 643, 644-45 (Fla.
1991)). In an attenpt to neet that standard, Defendant
principally relies on the fact that the State discussed the
suffering that Peller and Fizzuoglio shared. He asserts that
these comments might have directed the jury' s attention away
from Peller’'s fear and nental anguish about realizing that he
woul d be killed to Fizzuoglio's concern for her child. However,

the State never nentioned Fizzuoglio's <child, any actions

Def endant took toward Fizzuoglio alone outside of Peller’s
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conscious presence or any reaction of Fizzuoglio outside
Peller’s conscious presence. As noted in the |last section,
actions taken toward others in a nurder victinms presence and
concern for the safety of those others that those actions
engender in a nurder victim are properly considered as part of
HAC. Hutchinson, 882 So. 2d at 958-59; Francis, 808 So. 2d at
135; Farina, 801 So. 2d at 53; Henyard, 689 So. 2d at 252-53,
254. In fact, here, the evidence showed that Peller’s nenta
angui sh was enhanced by Fizzuoglio's presence, Defendant’s
actions toward her and their effect on her. Once Defendant had
placed the call and informed Peller that there would be no
reprieve, Peller begged Defendant to let Fizzuoglio go. (T.
2244) As such, the comments about Defendant’s actions in the
presence of both Peller and Fizzuoglio were not inproper, much
| ess fundanental error. Breedl ove, 413 So. 2d at 8.

Moreover, any error in the reference to the suffering of
Peller’s famly cannot be deened fundanental. The reference
itself was brief. No evidence of the famly’'s suffering had been
presented to the jury. There was anply evidence of Peller’s fear
of i1npending death. Further, the jury heard that Defendant had
al ready been convicted of one nurder, how this nurder occurred
during the kidnapping of Fizzuoglio and how Defendant commtted

this murder based on a request from Mejia nade 3 weeks earlier
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in an execution style. Little was presented to rebut these
aggravators including no evidence of any nental problens
suffered by Defendant. Under these circunstances, it cannot be
said that the jury would not have recommended death had the
brief mention of Peller’s famly not be allowed. As such, any
error was not fundanental. The trial court should be affirmed.

In an attenpt to convince this Court that the fundanenta
error occurred, Defendant relies on Tape v. State, 661 So. 2d
1287 (Fla. 4th DCA 1995), MlIlls v. Mryland, 486 U S. 367
(1988), and Yates v. United States, 354 U S. 298 (1957).
However, none of these cases concern assertions of fundanenta
error based on coments in closing. Instead, Tape and Yates
concern whether the subm ssion of an incorrect theory of a crine
about which there are several possible nmethods of proving the
crime is harmess error. MIIls found error in a jury instruction
that could have been m sconstrued by the jury. As none of these
cases show that comments in closing are fundanmental error, the
trial court should be affirned.

VI. THE TRIAL COURT DID NOT ABUSE | TS DI SCRETION IN
PERM TTI NG FI ZZUOG.1 O S TESTI MONY.

Def endant next asserts that the trial court abused its
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discretion® in allowing Fizzuoglio to testify during the penalty
phase that Peller knew he was going to die after Defendant
clainmed that there were other people outside. However, the tria
court did not abuse its discretion in admtting this testinony.

This Court and other courts of this state have held that a
witness my testify regarding another conduct, deneanor or
manner in words that anmount to a characterization. Zack V.
State, 753 So. 2d 9, 23 (Fla. 2000); Branch v. State, 118 So.
13, 17 (Fla. 1928); State v. Santiago, 928 So. 2d 480, 481-82
(Fla. 5th DCA 2006); Jones v. State, 908 So. 2d 615, 620-22
(Fla. 4th DCA 2005); Shiver v. State, 564 So. 2d 1158, 1159-60
(Fla. 1st DCA 1990). The rationale behind this allowance is that
it can be “practically inpossible to describe another’s
appearance in such a manner as to convey to the jury an accurate
picture of the enotions shown.” Shiver, 564 So. 2d at 1160.

Here, Fizzuoglio had been dating Peller for a couple of
nmont hs, saw Pel |l er alnpbst every day during that tinme and spoke
to Peller every day. (T. 1647-48) As such, she had anply
opportunity to observe how Peller behaved. She was attenpting to
describe at what point in the hour she spent in Peller’s

apartment Peller expressed concern for her safety. (T. 2243-44)

9 Atrial court’s decision to adnmit evidence is reviewed for an
abuse of discretion. Ray, 755 So. 2d at 610; Zack, 753 So. 2d at
9.
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Instead of say that it was after Defendant pulled out a gun,
Def endant and Peller had a conversation Fizzuoglio did not fully
understand, Peller hyperventilated, Fizzuoglio calnmed Peller,
Def endant called sonmeone at Peller’s request to ask if Peller
had to die, Defendant had received a negative response and the
group had each done a line of cocaine and before Peller asked to
use a phone to say goodbye to his parents and did so, Fizzuoglio
sinply described the timng as when Peller knew he was going to
di e. Moreover, Fizzuoglio was describing how Peller was pleading
wi th Defendant not to harm Fizzuoglio while accepting his fate.
(T. 2244-45) Under these circunstances, the trial court did not
abuse its discretion in allowing Fizzuoglio to testify as she
did. It should be affirned.

Even if the trial court did abuse its discretion in
allowmng the testinony, any error was harnless. State V.
DiGuilio, 491 So. 2d 1129 (Fla. 1986). The only inference that
the evidence permtted was that Peller knew he was going to die
at that tinme. Peller had called Pritchard for help while
cowering in his bathroom because Defendant had announced his
intention to kill Peller about two hours earlier. Wen Defendant
produced the gun, Peller had hyperventilated. After cal m ng down
and having Defendant call the person who sent him Peller then

begged Defendant to spare Fizzuoglio. Wwen the pleas for
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Fizzuoglio failed, Peller called his parents to say goodbye and
stated that he knew he was going to die. Under these
circunstances, allowing Fizzuoglio to testify to the inescapable
inference that Peller knew he was going to die as he begged
Def endant to spare Fizzuoglio could not have affected the jury’s
verdict. In fact, given that the inference was inescapable that
Peller knew he was going to die, the State would have been
permtted to nmake the same statenents in closing argunent that
Def endant clains denonstrates the harm of this testinony.
Breedl ove, 413 So. 2d at 8. Mdreover, the trial court would have
been permtted to nake the same finding in support of HAC even
Wi thout Fizzuoglio s direct statenent. Banks v. State, 700 So.
2d 363, 366 (Fla. 1997). As such, it cannot be said Fizzuoglio's
statenent contributed to Defendant’s death sentence. State wv.
DiGuilio, 491 So. 2d 1129 (Fla. 1986). The trial court should be
affirmed

VII. HAC WAS PROPERLY FOUND.

Def endant next asserts that the trial court erred in
finding that HAC was established in this case. However, the
trial court properly found HAC and shoul d be affirned.

This Court’s review of a trial court’s finding regarding an
aggravator is limted to whether the trial court applies the

correct law and whether its finding is supported by conpetent,
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substantial evidence. WIllacy v. State, 696 So. 2d 693,

(Fl a.

695

1997); see also Cave v. State, 727 So. 2d 227, 230 (Fla.

1998). In finding HAC, the trial court stated:

In order for a crime to be especially heinous,
atrocious or cruel it must be both consciencel ess or
pitiless and unnecessarily tortuous to the victim
Ri chardson v. State, 604 So.2d 1107 (Fla. 1992);
Hartley v. State, 686 So.2d 1316 (Fla. 1996); Nelson
v. State, 748 So.2d 237 (Fla. 1999). This aggravati ng
factor can be applied when fear and enotional strain
precede a victinms instantaneous death or the victim
suffers before the death. The victimis nental state
may be eval uated for the purpose of such determ nation
in accordance with comon sense inferences from the
circunstances. Swafford v. State, 533 So.2d 270 (Fla.
1988); Preston v. State, 607 So.2d 404 (Fla. 1992);
Hannon v. State, 638 So.2d 39 (Fla. 1994).

The evidence adduced at trial established that
the Defendant arrived at Lance Peller’s apartnent at
approximtely 7:00 PM the night of the murder. M.
Peller called Robert Prichard and told him that
someone was going to kill him At approximtely 8:00
PM Jennifer Fizzuoglio arrived at the apartment. M.
Fizzuoglio testified that, shortly thereafter, the
Def endant pulled out the gun and Lance just sat there
and | ooked |ike he was hyperventilating and having an
anxiety attack; he just kept breathing deep and was
shall ow breathing. She tried to calm him to down so
that they could figure sonething out because they were
both scared. M. Fizzuoglio testified that she was
crying and trying to help find a way out of the
situation when the Defendant picked up a cell phone
and made a call. She testified that when the Defendant
hung up the phone he came over to the table and said
he wanted to do Cocaine and nade her cut three lines,
one for each of them After each did a line of
Cocai ne, the Defendant started to freak out telling
Ms. Fizzuoglio and M. Peller that there were people
outside and if he did not kill M. Peller, all three
of them would be killed. Penalty Phase Transcript
dated June 24, 2004, p. 2243. Ms. Fizzuoglio testified
that “Lance knew at that point that he wasn’'t going to
make it out of there alive.” Transcript, p. 2244. She
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testified that M. Peller tried to get the Defendant
to let her go. The State provided evidence that M.
Peller called his father’s cell phone at 9:13 PM and

stated, “H Dad. It’s your son. | love you. | just
wanted to tell you and Momthat | |ove you both nuch.
|’ m about to die. | love you both. Bye.” Wthin a few
mnutes of this call, the Defendant executed M.
Pel | er.

Counsel for the Defendant argues that the
Def endant tried to find another way to resolve the
drug debts. Jennifer Fizzuoglio testified that she did
not think that the Defendant wanted to kill M.
Peller. Transcript, p. 2248. However, the fact remains
t hat Lance Pel | er anti ci pat ed hi s deat h for
approximtely two hours and fifteen mnutes. M.
Peller initially had an anxiety attack which M.
Fizzuoglio calnmed. The Defendant led him to believe
there mght be a way for M. Peller to live then
dashed his hopes several times. M. Peller’s fear and
panic nust have grown wth the passage of every
m nute. The Defendant heard Lance Peller’s heart-
rending farewell to his father and ignored it. Even
t hough he was absolutely no threat, Russell Hudson
mur dered Lance Pel |l er w thout conscience or pity.

There can be no doubt that Lance Peller suffered
i measurable fear and terror during the protracted
period of confinement leading up to his death. This
Court finds that this aggravating factor has been
proven beyond a reasonable doubt and it was accorded
great weight in determ ning the sentence.

(R 780-81)

As seen above, the trial court correctly stated the |aw
regardi ng HAC Hutchinson v. State, 882 So. 2d 943, 958-59 (Fla.
2004); Parker v. State, 873 So. 2d 270, 287 (Fla. 2004); Lynch
v. State, 841 So. 2d 362, 368-39 (Fla. 2003). Moreover, its
findings are supported by conpetent, substantial evidence.
Pritchard did testify that Peller called him around 7 p.m

saying that soneone was in his apartrment to kill him (T. 698-
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705) Fizzuoglio's testinony, Defendant’s statenents to the
police and the tape of the phone nessage support the findings
regarding what happened in between the tine that Fizzuoglio
arrived at the apartnment and the time Peller was actually
executed. (T. 1293, 1478-79, 1657-75, 2242-45, 2254-57) Thus,
the findings are supported by conpetent, substantial evidence.
Since the trial court applied the correct law and its findings
are supported by conpet ent substanti al evi dence, it
determ nation that HAC applied should be affirned. WIIlacy, 696
So. 2d at 695; see also Cave, 727 So. 2d at 230.

VWhile Defendant insists that the trial court erred in
finding HAC because HAC allegedly requires a finding of intent
to torture, intent to torture is not an elenent of HAC See al so
Hoskins, 32 Fla. L. Wekly at S163; Buzia v. State, 926 So. 2d
1203, 1212 (Fla. 2006); Francis v. State, 808 So. 2d 110, 135
(Fla. 2001). As such, Defendant’s conplaint is basel ess.

Def endant next suggests that a defendant nust abduct a
victim to a renote |ocation, sexually battery the victim
inflict non-fatal wounds on a victim or w tness the nurder of
another for HAC to apply. However, this Court has only required
that the State present sone evidence of either nental or
physical torture acconpanying the nmurder for HAC to be properly

found in a shooting death. Hutchinson, 882 So. 2d at 958. In
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fact, this Court has directly stated, “fear, enpbtional strain,
and terror of the victim during the events leading up to the
murder may mnake an otherwi se quick death especially heinous,
atrocious, or cruel.” James v. State, 695 So. 2d 1229, 1235
(Fla. 1997). As such, Defendant’s claimthat other factors other
than a prolonged period of awaiting one’'s death in fear nust be
present is incorrect.

Def endant al so suggests that this Court has struck HAC
where there was nore evidence of nmental anguish. However, this
is not true. None of the cases upon which Defendant relies
involve a situation where a defendant announced his intention to
kill a victimtwo hours before the nurder, spent the last hour
before the nurder holding the victimat gun point as the victim
hyperventil ated, begged the defendant not to kill another person
close to the victim and finally called his famly to say
goodbye. See Hartley v. State, 686 So. 2d 1316 (Fla. 1997);
Green v. State, 641 So. 2d 391 (Fla. 1994); Watt v. State, 641
So. 2d 355, 360 (Fla. 1994); Reaves v. State, 639 So. 2d 1 (Fla.
1994); Street v. State, 636 So. 2d 1297 (Fla. 1994); Robertson
v. State, 611 So. 2d 1228 (Fla. 1993); Mharaj v. State, 597 So.
2d 786 (Fla. 1989); Cook v. State, 542 So. 2d 964 (Fla. 1989);
Santos v. State, 591 So. 2d 160 (Fla. 1991). Thus, none of these

cases show that the trial court erred in finding HAC

80



Def endant al so suggests that the trial court should not
have found that Peller was in fear of his l[ife fromthe tine of
the call to Pritchard because Pritchard did not sense anxiety in
Peller’s voice. However, as noted in the response to Issue I,
the lack of showing of anxiety in one’'s voice does not negate a
finding of fear when, as here, other facts show fear. Under
these circunstances, the trial court properly determ ned that
Peller was in fear for his life from7 p.m

Def endant also contends that Peller’s anxiety attack did
not support a finding of HAC because anxiety from having a gun
pointed at one is not the sane as fear of death. However, this
Court has found that evidence that a victim whom a defendant
had previously threatened to kill, was in fear when the
defendant pulls out a gun did support HAC. Pooler v. State, 704
So. 2d 1375, 1378 (Fla. 1997). Thus, the trial court properly
considered Peller’s anxiety attack as evidence of HAC

Def endant next suggests that Peller my have Dbeen
hyperventilating because of his wuse of cocaine. However
Fi zzuoglio testified that Peller |ooked |ike he was having an
anxi ety attack when Defendant produced the gun. (T. 2242) She
also testified that the group did not use cocaine until [|ater.
(T. 1668-69) Mdirreover, the nere fact that there was drug residue

in the apartnment did not show that Peller’s anxiety attack was
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based on the use of cocaine. The trial court’s finding of HAC
was proper.

Def endant next asserts that the use of Fizzuoglio’'s
testinony about Peller’s knowl edge of his death was inproper.
However, as argued in response to Issue VI, not only was the
testinony properly admtted but it was the inescapable inference
from the facts. WMreover, Fizzuoglio’'s testinony showed that
Webb’ s call was nade before the gun was produced and the | ack of
noti ceable anxiety in one’'s voice does not indicate a |ack of
anxiety. As such, the trial court’s reliance on it did not
render its finding of HAC i nproper.

Def endant next asserts that there is no support for the
assertion that he heard Peller’s call because Fizzuoglio did not
hear the call. However, the trial court properly nmade a common
sense inference that Defendant did here the call. Defendant was
waiting for Peller to conplete the call before he killed him
Moreover, the call was placed in a small apartnment fromthe room
next door. Under these circunmstances, the trial court properly
drew the inference that Defendant heard the call. Henyard, 689
So. 2d at 252-53; Banks, 700 So. 2d at 366. Further, any error
in the finding that Defendant heard the call would not affect
the finding of HAC. As this Court has held, HAC concerns the

victims perspective about the crime; not the defendant’s.
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Hut chi nson, 882 So. 2d at 959. Whether Defendant heard the cal
and ignored it would not change Peller’s perspective. As such,
any error in this irrelevant finding would not negate HAC. State
v. DiGuilio, 491 So. 2d 1129 (Fla. 1986). The trial court should
be affirmed.

Def endant next contends that the trial court erred in
finding that Peller’s hopes were dashed. However, the record
does support this finding. Pritchard testified that Peller
expressed his hope that he could convince Defendant not to kil
him (T. 706) However, about an hour |ater, Defendant produced a
gun. Moreover, Defendant admtted in his statenents to the
police that he placed the phone call during which he inquired
about whether the nurder had to occur at that tinme at Peller’s
request. (T. 1293, 1478-79) However, Defendant also admtted
t hat he had been asked to kill Peller 3 weeks before the nurder.
Under these circunstances, it was proper for the trial court to
find that Defendant raised Peller’s hopes and dashed them

Def endant finally asserts that the finding that Peller’s
fear heightened over tine is unsupported. However, the record
again supports the finding. Peller was originally able to
mai ntain a veneer of calm when he spoke to Pritchard as he
cowered in his bathroom However, when the gun was produced,

Peller started to hyperventilate. Peller then begged Defendant
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to spare Fizzuoglio. Finally, Peller asked to call his parents
to say goodbye. Under these circunstances, the fact that
Peller’s fear was growing was an appropriate conmobn sense
inference from the evidence. Hutchinson, 882 So. 2d at 959. As
such, the finding of HAC should be affirned.

Mor eover, any error in the finding HAC would be harnl ess.
The trial court found three other powerful aggravators: CCP,
prior violent felony, based on prior conviction for nurder, and
during the course of a kidnapping. Each of these aggravators was
assigned great weight. No statutory mitigation was found, and no
evidence that Defendant suffered from any nental disabilities
was presented. As noted in Issue IX, the trial court properly
assigned mnimal weight to the nonstatutory mtigation based on
the weak evidence presented. Under these circunstances, any
error in the finding HAC cannot be said to have affected
Def endant’s death sentence. As such, any error would be
harm ess. State v. DDGuilio, 491 So. 2d 1129 (Fla. 1986).

VI11. THE FI NDI NG OF CCP WAS PROPER.

Def endant next asserts that the trial court erred in
finding CCP. However, the trial court should be affirnmed because
it properly found CCP.

This Court’s review of a trial court’s finding regarding an

aggravator is limted to whether the trial court applies the
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correct law and whether its finding is supported by conpetent,

substantial evidence. WIllacy v. State, 696 So. 2d 693,

(Fl a.

695

1997); see also Cave v. State, 727 So. 2d 227, 230 (Fla.

1998). In finding CCP, the trial court stated:

Florida case law requires that four elenents nust
exist to establish cold calculated preneditation.
Walls v. State, 641 So.2d 381 (Fla. 1994). The four
el ements are (1) the killing was the product of cool
and calm reflection and not an act pronpted by
enotional frenzy; (2) the nmurder is the product of a
careful plan or prearranged design to commt nurder
before the fatal incident; (3) there is heightened
preneditation over and above what is required for
unaggravated first degree nurder, and (4) the nurder
must have no pretense of noral or |egal justification.

In this case, the killing was the product of cool
and calm reflection and not an act pronpted by
enotional frenzy. Evidence was adduced at trial that
the Defendant talked about killing Lance Peller
several weeks before the killing. The evidence clearly
shows that Def endant arrived at Lance Peller’s
apartment with a |loaded firearm For the follow ng two
hours and fifteen m nutes, the Defendant discussed the
i npending murder with his victim Evidence was adduced
at trial that Lance Peller offered no resistance, then
was shot in the head, execution style, by the
Def endant .

Counsel for the defense argues that because
Jenni fer Fi zzuoglio described the Defendant as
“freaking out” at one point, the killing was
i mpul si ve. The Defense further argues that the
Def endant was nerely collecting a drug debt. This
Court disagrees. This nurder was not spontaneous or
impulsive. In Gordon v. State, 704 So.2d 107 (Fla.
1997) the Florida Suprene Court considered this
aggravating factor and found it to be applicable in a
situati on, as here, where under either of two
different theories, it was “evidence that the killing
was not sonething that occurred on the spur of the
nonent . ”

This case involves heightened preneditati on over
and above what is required for wunaggravated first-
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degree murder. Execution style nurder as described by
the evidence is clearly heightened preneditation. The
Def endant’ s “degree of deliberate ruthlessness” can be
seen when, after letting Lance us[e] a phone to call
his famly to say goodbye, he shot Lance, an unarned
victim in the head. There is nothing in the evidence
that depicts the nmurder to have been spontaneous,
hasty or inpulsive. Addi tionally, there was no
pretense of noral or |egal justification.

Al  of the above conbined factors prove this
execution style killing qualifies under this
aggravating factor. MCary v. State, 416 So.2d 804
(Fla. 1982); Gordon v. State, 704 So.2d 107 (Fla.
1997); Farina v. State, 801 So.2d 44 (Fla. 2001).

The above sequence of events in this case
denmonstrate the cal cul ati on and pl anni ng necessary for
the heightened preneditation required to find the
cold, <calculated and preneditated aggravator. This
Court finds this aggravating factor has been proven
beyond a reasonable doubt and it was accorded great
wei ght in determ ning the appropriate sentence.

(R 782-83)

As seen from the foregoing, the trial court properly set
forth the test that this Court established in Jackson v. State,
648 So. 2d 85, 89 (Fla. 1994). As such, the trial court applied
the correct |aw.

Moreover, its factual findings are supported by the
evi dence. Defendant admtted in his statenment to Det. Bukata
that he had been asked to kill Peller for Mjia 3 weeks before
the nmurder. (T. 1356, 1480) Stronoski observed Defendant wth
the gun around this tinme. (T. 1000-02, 1009-11, 1015-16)
Defendant arrived at Peller’s apartnment around 7 p.m and

informed Peller that he had been sent to kill him (T. 698-706)

86



Fizzuoglio arrived at Peller’s apartnment between 8 and 8:30
p.m, and within mnutes of her arrival, Defendant produced a
gun. (T. 1657-59, 1661-63, 2246-47, 2251) The gun produced had
been stolen from Peller’s apartnent approximtely two nonths
before his nmurder. (T. 942-44) There was no evidence presented
that the gun was | oaded at the apartnent or that amrunitions for
the gun was found in the apartnent. However, a live bullet that
was consistent with the gun was found in Defendant’s car. (T.
868- 70, 884-86, 1272) This evidence supported the inference that
the gun was | oaded when Defendant arrived at Peller’s apartnent.

Over approximately the next hour, the parties discussed the
murder of Peller. (T. 2242-49) Prior to shooting, Defendant
permtted Peller to make a phone call to say goodbye to his
parents. (T. 2244-45) After Peller finished his call, Defendant
grabbed a blanket, went into the bathroom where Peller was
sitting and shot Peller once though the top of his head through
the blanket. (T. 904, 1171-90, 1591-97, 1599-1601, 1675, 1709)
The nedi cal exami ner testified that there was no evidence of any
other injury to Peller except the gunshot wound. (T. 1597)
Fi zzuoglio did not describe seeing or hearing a struggle.

Thi s evidence supports the trial court’s finding regarding
CCP. Since the trial court applied the correct law and its

findings are supported by the evidence, it determ nation that
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CCP applied in this matter should be affirmed. WIllacy, 696 So.
at 695; see also Cave, 727 So. 2d at 230.

Despite this evidence, Defendant insists that because he
claimed that he nerely went to Peller’s apartnent to warn
Peller, he did not intend to kill Peller. However, the only
evidence that Defendant nerely went to Peller’s apartnent to
warn Peller was Defendant’s own self-serving statenent. As noted
in Issue I, Defendant was not credible. As such, the trial court
was not required to accept Defendant’s self-serving statenent.
Wal ker v. State, 32 Fla. L. Wekly S201 (Fla. My 3, 2007).

Def endant also argues extensively that there was no
evi dence to support that the nurder was discussed for nore than
2 hours. However, the testinony of Pritchard and Fizzuoglio
showed that the nurder of Peller had been the subject of
di scussion starting around 7 p.m, becomng the sole topic of
di scussion shortly after Fizzuoglio arrived and continuing until
Pell er was executed around 9:15. Moreover, as this Court has
stated, evidence of a victinis mental state is irrelevant to a
defendant’s nental state. See Taylor v. State, 855 So. 2d 1, 18
(Fla. 2003). As such, Defendant’s assertion that Peller was calm
and unconcerned does not show that Defendant did not have a
careful and prearranged intent to kill Peller as part of his

enploynent in Mejia s drug business. Thus, it is irrelevant to
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whet her the trial court properly found CCP. As noted above, the
trial court properly did so and should be affirmed.

Def endant al so appears to assert that because Fizzuoglio
descri bed Defendant as “freaking out” shortly before he finally
executed Peller, CCP was negated. However, in Evans v. State,
800 So. 2d 182 (Fla. 2001), this Court affirmed the finding of
CCP. There, evidence was presented that the defendant had becone
angry at the victimas a result of the victimis interference in

the defendant’s plan to commt other crimnal activity. 1d. at

185. Imediately before the nmurder, the defendant had been
“acting agitated and strange.” Id. at 186. Mreover, the
defendant had a history of nental illness and had been found
i nconpetent to stand trial. Id. at 187-88. Despite this

evidence, this Court rejected the defendant’s assertion that
evidence of his mental state negated CCP, stating that “[w hile
the events leading up to the nmurder my have made Evans
enotionally charged, his actions do not suggest a frenzied,
spur - of -t he-nmonment attack.” 1d. at 193. Here, the evidence in
support of CCP was stronger than in Evans. Peller’s dispute was
with Mejia; not Defendant. Moreover, the dispute was not hours
old; it was at least a nonth old. Even after allegedly “freaking
out,” Defendant did not imediately kill Peller. Instead, he

acceded to Peller’s request to call his parents to say goodbye
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before he executed Peller. Further, Defendant picked up the
bl anket and used it to nuffle the sound of the shot before he
finally executed Peller. Before |leaving the apartnent, Defendant
searched it and renoved the phones from which calls had been
made during the crine. Additionally, there was no evidence
presented that Defendant suffered from any nental disability.
Under these circunstances, the trial court properly determ ned

that the evidence Defendant “freaked out before actually
killing Peller did not show that the killing was a frenzied,
spur - of -t he-moment action but instead was part of a pre-planned
contract killing. It should be affirned.

Def endant also appears to assert that the fact that he
brought a | oaded gun to commt the nurder, that Peller offered
no resistance and that he killed Peller by a single gunshot to
the top of his head delivered execution style do not support a
finding of CCP because this factor has been rejected where each
of these individual factors were available to support a finding
of CCP. However, this Court has stated that a determ nation of
whether CCP is present is properly based on a consideration of
the totality of the circunstances. Wke v. State, 698 So. 2d
817, 823 (Fla. 1997); see also Lynch v. State, 841 So. 2d 362,

372 (Fla. 2003); Rodriguez v. State, 753 So. 2d 29, 46 (Fla.

2000); GCcchicone v. State, 570 So. 2d 902, 905 (Fla. 1990).
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Thus, Defendant’s assertion that the individual factors m ght
not be sufficient in thenselves to support a finding of CCP does
not show that the trial court erred in finding CCP based on the
totality of the circunstances. Moreover, the totality of the
circunstances here shows that Mejia directed Defendant to kil
Peller 3 weeks before the nurder, that he acconplished the
murder by shooting Peller once through the top of the head
execution style and that a note found in Mjia s possession
indicated that Mejia was paying Defendant. (T. 1523-25) This
Court has consistently held that CCP applies to contract killing
and executions. Lynch v. State, 841 So. 2d 362, 372-73 (Fla.
2003); Philnore v. State, 820 So. 2d 919, 934 (Fla. 2002);
Looney v. State, 803 So. 2d 656, 678-79 (Fla. 2001); Sexton v.
State, 775 So. 2d 923, 934-35 (Fla. 2000).

Moreover, any error in the finding CCP would be harnl ess.
The trial court found three other powerful aggravators: HAC,
prior violent felony, based on prior conviction for nurder, and
during the course of a kidnapping. Each of these aggravators was
assigned great weight. No statutory mitigation was found, and no
evidence that Defendant suffered from any nental disabilities
was presented. As noted in Issue |IX, the trial court properly
assigned mninmal weight to the nonstatutory mtigation based on

the weak evidence presented. In fact, the trial court
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specifically stated that it would have still sentenced Defendant
to death even without CCP. (R 790) Under these circunstances,
any error in the finding CCP cannot be said to have affected
Def endant’s death sentence. As such, any error would be
harm ess. State v. DiGuilio, 491 So. 2d 1129 (Fla. 1986).
I X. THE TRIAL COURT DID NOT ABUSE | TS DI SCRETION IN

ASSI GNI NG VEI GHTS TO THE  AGGRAVATORS  AND

M TI GATORS.

Def endant next asserts that the trial court abused it
discretion in assigning weights to the aggravating and
mtigating circunstances. However, Defendant is entitled to no
relief as the trial court did not abuse its discretion in
assigning weight to the aggravators and nitigators.

Once a trial court has been determined to have properly
found and considered aggravating and mtigating circunstances,
the determnation of +the weight to be accorded to each
circunstance is “within the province of the sentencing court.”
Canmpbel |l v. State, 571 So. 2d 415, 420 (Fla. 1990). As a result,
this Court reviews a trial court’s decision regarding the weight
assigned to an aggravating or mtigating circunmstance is |limted
to whether the trial court abused its discretion. Rogers V.
State, 783 So. 2d 980, 995 (Fla. 2001). As this Court has held,
discretion is only abused if “no reasonable person would take

the view adopted by the trial court.” Peede v. State, 955 So. 2d
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480, 489 (Fla. 2007).

Wth regard to HAC and CCP, Defendant asserts that his
factual attacks to the sufficiency of evidence to support these
aggravators shows that the trial court abused its discretion in
according these aggravators great weight. However, as argued in
| ssue VII and VIII, the trial court properly found both of these
aggravators and properly rejected Defendant’s argunents agai nst
them Moreover, this Court has noted that these aggravators are
anong the nost weighty. Larkins v. State, 739 So. 2d 90, 95
(Fla. 1999). As such, the trial <court did not abuse its
discretion in assigning great weight to these aggravators. It
shoul d be affirned.

Def endant next asserts that the trial court abused its
discretion in assigning little weight to his allegedly being
under the influence of drugs at the tinme of the crine because it
allegedly ignored testinobny about his wuse of drugs. Wile
Def endant insists that the trial court ignored the effect of the
cocai ne he used in Fizzuoglio’'s presence on him this is untrue.
The trial court expressly considered this evidence as part of
its findings on HAC and CCP. (R 781, 782) Further, while
Def endant asserts that the testinony of Dilger and Mdireau showed
that he was under the influence at the tine of the crinme, this

is not true. Dilger saw Defendant hours before the nurder. (T
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2245, 2253-55, 1823, 1836) Moreover, Dilger stated that even at
that tinme, Defendant was nerely drinking. (T. 1833) Moreau
testified that he did not see Defendant until around 11 p.m,
about 2 hours after the nurder. (T. 956-60) Mreau did not
testify that he observed Defendant using drugs and stated that
he appeared normal. (T. 960-62) He explained that he had
previ ously said Defendant was “out of it” because “we got nessed
up all the tinme.” (T. 962) Thus, neither Dilger nor NMoreau
establish that Defendant was under the influence of drugs at the
time of the nurder

Moreover, the evidence established that Defendant was
capable of driving a car. It showed that Defendant had the
presence of mnd to don gloves before searching Peller’s body
and the apartnent. It showed that Defendant was able to renenber
phone nunbers and place calls. It showed that Defendant realized
the need to abandon Fizzuoglio’'s car and did so away from the
crime scene and his residence. It also showed that Defendant had
the presence of mind to take the phones used to make the calls,
the keys to the cars, the drug paraphernalia he found and
Fi zzuoglio with hi mwhen he left the apartnent.

This Court has upheld the <conplete rejection of the
intoxication as mtigation, where the evidence of intoxicant

used did not concern the tine the crine was commtted and there
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was evidence of purposeful action. Douglas v. State, 878 So. 2d
1246, 1259 (Fla. 2004); Banks v. State, 700 So. 2d 363, 368
(Fla. 1997); Johnson v. State, 608 So. 2d 4, 13 (Fla. 1992);
Preston v. State, 607 So. 2d 404, 411-12 (Fla. 1992). In Bow es
v. State, 804 So. 2d 1173, 1181-83 (Fla. 2002), this Court found
no abuse of discretion in giving little weight to intoxication
where there was evidence of Defendant’s deliberate behavior in
commtting the crine and of Defendant’s use of intoxication as
an routine excuse for his violent behavior. As such, the trial
court did not abuse its discretion in according little weight to
intoxication as mtigation. It should be affirned.

Def endant next asserts that the trial court abused its
di scretion in assigning little weight to his alleged history of
subst ance abuse because it allegedly ignored the testinony of
Robokozy, Squartino and Rosemary Hudson. However, this assertion
is unsupported by the order. In finding Defendant’s alleged drug
abuse mtigating, the trial court specifically relied on the
fact that “[s]everal wtnesses during trial and the penalty
phase referred to the Defendant’s drug abuse.” (R 785) As the
trial court specifically referenced the testinony, it did not
ignore it. Moreover, the testinony of Rabokozy, Squartino and
Rosemary anmount to little nore than statenents that Defendant

had used drugs. (T. 2328, 2359, 2395) Gven the trial court
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expressed acknow edgenment of this testinony and the |imted
nature of the testinony, the trial court did not abuse its
discretion in assigning little weight to this mtigating factor.
Def endant next conplains that the |ower court assigned
little weight to the assertion that he was sexually abused as a
teenager. Defendant clains that it ignored the testinony of
Rabokozy, Defendant’s father and evidence the State allegedly
presented about Rosenbrock because it only expressly nentioned
the testinony of Dr. Kraner. However, in making this assertion
Def endant ignores that the trial court expressly nentioned the
testimony of other wi tnesses when it readdressed this issue on
the very next page of the sentencing order. (R 788) Moreover
Dr. Kraner’'s testinony could not have been the basis of the
trial court’s finding that Defendant was sexual abuse since did
not testify that Defendant was sexually abused. (T. 2301-11,
2313-14, 2320) Additionally, the testinony upon which Defendant
relies was vague and limted. Rabakozy testified that he had no
actual know edge of whether Defendant had been sexual abused or
involved in prostitution but assumed that he was. (T. 2327,
2328, 2329) Defendant’s father’s testinony was nerely that he
had heard that Rosenbrock sold children. (T. 2338, 2340-41)
Moreover, despite Defendant’s claim the State presented no

evidence that Defendant was sexually abused or involved in
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prostitution. Instead, the State presented evidence that
Def endant had clained that he had killed Rosenbrock because
Rosenbrock had threatened to kick Defendant out of his house for
al l egedly refusing to have sex with a man for noney. (T. 2274-
75) Rosenbrock had no arrest history for prostitution or sex
crimes. (T. 2288) Mreover, Det. Butcko testified that Defendant
never clainmed to have any form of sex contact w th Rosenbrock.
(T. 2292) Gven that the trial court did expressly state that it
was considering other testinony later in the order, that
consideration of Dr. Kraner’'s testinony alone would not have
even supported a finding of sexual abuse and that the evidence
about sexual abuse was vague and limted, the |ower court did
not abuse its discretion in according this mtigator little
wei ght.

Def endant finally argued that the trial court abused its
discretion by giving little weight to sexual abuse and the
ability to form positive rel ationshi ps because these mtigators
were not connected to the conm ssion of the crinme. However, this
Court has held that a trial court may consider the connection
between the alleged mtigation and the crine in determning the
wei ght to be given to mtigation. Boyd v. State, 910 So. 2d 167,
192-93 (Fla. 2005); Trease v. State, 768 So. 2d 1050, 1055 (Fl a.

2000). As such, Defendant’s argunent is without nerit. The trial
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court should be affirned.*°

X. THE CLAIM THAT THE SENTENCI NG ORDER | S DEFECTI VE
SHOULD BE REJECTED

Def endant next asserts that his sentence of death should be
reversed because the trial court allegedly did not nake required
findings in its sentencing order. However, Defendant is entitled
to no relief, as the order is proper.

In Wlliams, 32 Fla. L. Wekly at 355, the defendant raised
this same argument, and this Court rejected it. This Court
reasoned that there was no single formula for a sentencing order
and that by considering and weighing the aggravators and
mtigators and finding that the latter outweighed the forner,
the trial court had found sufficient aggravators even if it had
not said so. Here, the sentencing court considers and weighs the
aggravating and mtigation circunstances and determ nes that

aggravation outweighed mtigation. (R 778-91) Moreover, it

1 Wile Defendant has not raised the issue, his sentence is
proporti onate. D az V. St at e, 860  So. 2d 960 (Fla.
2003) (aggravators: CCP and prior violent felony, mtigation:
both nental mtigators, age, lack of significant crim nal
history, renorse, and history of famly violence); Dennis v.
State, 817 So. 2d 741 (Fla. 2002)(aggravator: prior violent
felony; during the <course of a burglary, HAC, and CCP
mtigation: extreme nental or enotional di st ur bance, not
totality a crimnal person, loved his famly, behaved during
trial, exhibited acts of kindness); Bell v. State, 699 So. 2d
274 (Fla. 1997)(aggravators: prior violent felony, CCP, and
great risk of death to many individuals; mtigation: extrene
mental or enotional disturbance); Cunm ngs-el v. State, 684 So.
2d 729 (Fla. 1996) (aggravators: prior violent felony, during the
course of a burglary, HAC, and CCP;, mtigation: none)
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should be renenber that the trial court explicitly found that
the “aggravating circunmstances in this case are overwhel mng.”
(R 790) By finding that the aggravators were “overwhel mng,”
the trial court clearly found that the aggravators were
sufficient. As such, the issue is without nerit and should be
rej ect ed.

XI.  RING WAS NOT VI OLATED

Def endant finally asserts that his death sentence nust be
reversed because the jury allegedly did not find there were
sufficient aggravators and insufficient mtigators, whi ch
allegedly violates Ring v. Arizona, 536 U S. 584 (2002). He
further asserts that this Court rejection of R ng claimbased on
the fact that death is a possible penalty for first degree
murder indicates that Florida’s capital sentencing schene
violates Furman v. Georgia, 408 U S. 238 (1972). However,
Defendant is entitled to no relief as his argunments are not
preserved and they lack nerit.

Def endant’s argunments are not preserved. Wile Defendant
filed several notions based on Ring, he never argued about the
rule of lenity, Furman or jury findings of suffici ent
aggravators and insufficient mtigators. (R 407-16) Further,
the record does not reflect that Defendant ever had the notion

in which he argued the trial court was required to find
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sufficient aggravators and insufficient mtigators heard or
ot herwi se obtained a ruling regarding it. Because he did not so
the issues are unpreserved. Steinhorst v. State, 412 So. 2d 332,
338 (Fla. 1982); Richardson v. State, 437 So. 2d 1091, 1094
(Fla. 1983).

Even if the issue had been preserved, Defendant would still
be entitled to no relief. In Wllians, 32 Fla. L. Wekly at 357,
this Court just rejected this very claim holding that Ring is
not violated where the prior violent felony aggravator was found
and t hat Florida' s capital sent ence schene S not
unconstitutional. Here, the trial court found both the prior
violent felony and during the course of a felony aggravators. As
such, the claimis without nerit. Defendant’s sentence should be
af firmed.

CONCLUSI ON

For the foregoing reasons, the judgnent and sentence of the
trial court should be affirned.
Respectful ly subm tted,
Bl LL MCCOLLUM

Att or ney Cener al
Tal | ahassee, Flori da

SANDRA S. JAGGARD
Assi stant Attorney General
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