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PRELI M NARY STATEMENT
Vol unes of the record are indicated by “R,” so that “Rl
10" refers to page 10 of the first volune of the record.
Simlarly, volumes of the transcript are indicated by “T.”

Bol d enphasis in quotations is supplied. Underlined em

phasis is in the original.
STATEMENT OF THE CASE AND FACTS

A jury convicted Russell Hudson, appellant, of first degree
murder of Lance Peller, and armed kidnapping of Jennifer
Fizzuoglio. R4 686-88. It recommended a death sentence by a 7-
5 vote. R4 747. The court adjudicated himaguilty, and inposed
a death sentence for the nurder and a life sentence for the kid-
nappi ng. R4 794-800. He appeals.

A. Around 9:15 p.m on Saturday, Cctober 20, 2001, Peller
died in his apartnent at the Tivoli Park conplex in Fort Lauder-
dal e of a single gunshot to the top of the head slightly behind
the center line. T12 1599-1601. He would have instantly | ost
consciousness, and died in a mnute. T12 1613, 1607. He had
cocai ne and cocai ne netabolites in his blood, indicating inges-
tion probably within 30-45 m nutes of death, and MDMA (ecstasy)
was in his urine. T12 1602, 1611

Peller called Robert Pritchard around 7 p.m, saying he
needed a gun because soneone had been sent to his place to kill

hi m T6 703-05. He did not seem nervous. T6 705. He sai d he



had bailed the man out the week before, and the nman was not go-
ing to kill him because he was a friend. T6 705-06. It had to

do with drugs, Peller was underselling another deal er, and the

guy was going to kill him Id. He said, “he’ s not going to kill
me because he’'s a friend of mne”, and “everything will be al-
right.” T6 706-07. Pritchard thought everything would be okay

as Peller “did not sound upset to nme.” T6 709. Peller thought
he could get out of anything. Id. During the conversati on,
whi ch | asted about 15 m nutes, he sounded perfectly calm he was
a very calmindividual. T6 713-14, 708.

Si xt een-year-old Jonat han Fal ey and Brandon Webb were hang-
ing out, and Webb called Peller around 9 p.m T6 721, 727
Pell er said he was busy and to call back; he did not sound up-
set, scared, anything like that; it sounded |ike he had a drug
deal going down. T6 755, 773.

Unabl e to get through to himagain, they went to his apart-
ment and found himin a puddle of blood in the bathroom T6
722-23, 725-26, 751-62. The place was a ness, there was cocai ne
residue in the living room T6 763. Wbb searched for drugs.
T6 726-27, 761.' Faley said Wbb did cocaine on a mirror, but

Webb denied it, saying they had al ready done 3-4 grans. T6 729,

! The state’s theory was that Peller was the teenagers’ drug
supplier and they wanted to buy drugs from himthat night. T6
686-87 (state’s opening statenent). O ficers found GHB, co-
cai ne, other drugs, and thousands of dollars in Peller’s apart-
ment. T10 1335- 36.



764-65. They left, but Webb returned in his nother’s Suburban,
shook Peller, then did cocaine. T6 766-68. Oficers arrived as
he was | eaving at 11:28. T6 768, 792, 802-04.

A deputy found the keys of Peller’s Town Car in its igni-
tion, and the car was warmto the touch sometinme between 11:28
p.m and 2:00 a.m T6 812-13.

Before 11:00 p.m, Jennifer Fizzuoglio s red Mistang was
seen, its motor running and no one inside, at a Presbyterian
church. T7 827-29. The keys were in the engine the next day
and the battery was dead. T7 827-46, 901-02. State’'s 4-Y, a
corroded and jammed Smth and Wesson SWBA gray seni autonatic,
serial PAV2775, with a round in the chanber and five in the
clip, was found near the sanme church in July 2002. T8 1028- 39,
1042. The bullet in Peller’s body was fired fromstate s 4-Y.
T10 1265. On August 28, 2001, Peller had reported the gun m ss-
ing in a burglary. T7 942-44.

Robert Mreau, who lived with Vincent Bianchi in Tivoli
Park, got a call from appellant asking for a ride froma Dairy
Queen near where the Mistang and gun were |ater found, and
Moreau picked him up around 10:45 to 11:15 on October 20. T7
955-57, T11 1468. Moreau said he | ooked regular, quiet, calm
i ke normal, explaining he “was normal to ne, Sonmebody el se

m ght have thought differently”; “out of it” was normal to him




T7 961-62. Saturday “was a drug night.” T7 970. They later
went separately to Club Stereo. T7 962-63.
At 10:46 a.m, October 21, a sale at an Exxon station was
charged to Peller’s credit card. T8 988-98, T11 1455-58, 1464.
The nother of Jeff Stronpbski, appellant’s roommte, had
gi ven Stronoski a black Nissan wth a standard shift, and he |et
appel I ant nake the paynents and use the car. T8 1006, 1025. A
couple of tinmes he saw a bag in which appellant had a gun. T8
1009-11. About two weeks before the nurder, Stronoski peeked in
the bag and saw the gun, which was not nedium sized, was not
shiny, was not a revolver, it was an automatic type. T8 1012-
16. It looked like State’'s 4-Y. T8 1015-16.
Around 10:10 p.m on October 20, Fizzuoglio flagged down
Deputy Bauer at SW10th Street in Deerfield Beach. T8 1046-49.°
She was scream ng and crying and hysterical and tried to get in
Bauer’s car, saying soneone was trying to kill her, saying the
incident was at the Tivoli conmplex. T8 1050-51, 1059-60. She
seenmed i ntoxicated and said she had just used cocaine. T8 1067.
She said she saw her friend get shot. I d. Backup officers
said she was very upset, screamng, crying and ranbling on,

claimng she had seen sonebody shot, and said she was doing co-

2 Thomas Dunn, a notorist, testified that around m dni ght
that night he saw a hysterical woman in the area; she said sone-
one was trying to kill her and she wanted himto get her out of
there. T12 1585-87. Dunn drove away and his wife called 911.
T12 1587. He did not see a red Mustang: all he saw was “her and

4



caine. T8 1077, 1079. She said “they” had arnor piercing anmo
T8 1096, 1103-04. Bauer did not see anyone drive in an erratic
manner or anything like that. T8 1064-65. Fizzuoglio was taken
to a hospital, and she | ooked distraught when two nen picked her
up at the hospital the next norning. T8 1057-58, 1105-07.

Deputy Feick was in uniformand in a patrol car in the park-
ing ot at Peller’s apartnent on the evening of October 21, and
other officers were around. T8 111. Appel lant arrived in a
car, got in a black Nissan and began backing out. T8 1110-13,
1118. Feick stopped himand opened the door. T8 1114. Appel-
| ant got out, saying it was his roommate’s car. T8 1115. Feick
handcuf fed hi m and asked for identification, and appellant took
his wallet from his pocket with his hands cuffed behind his
back. T8 1115, 1121. Inside were his, Fizzuoglio s and Pel -
ler’s licenses, and Peller’s credit and social security cards.
T8 1115-16, T11 1462. In the Nissan were a paper with the nane
Lance Romance and two of Peller’s phone nunbers, and a nine ml-
limeter cartridge. T11 1469, T12 1559. Pel l er was known as
Lance Romance. T12 1559.

DNA testing of latex gloves in the apartnment showed at | east
t hree persons, maybe nore, touched them T10 1227, 1229. The
m xture on the gloves could not include or exclude Peller, ap-

pel l ant, Fizzuoglio, Faley, or Wbb. T10 1231. There was a

no other vehicles or people.” T12 1589.

5



trace anount not consistent with any of them so “even if these

people are part of that m xture, there’'s still an unknown person
that came into contact with the gloves.” |[1d. Perhaps nore than
one other person touched them |d. No one could be concl u-
sively excluded or included. T10 1233. A bl oodstain on

Fi zzuoglio's shirt did not match her, appellant, Peller, Faley
or Webb. T10 1234-35, 1240-41. No DNA was on the gun. T10
1233- 34. Fizzuoglio’s DNA matched a sanple from her car’s
driver’s seat. T10 1220. A sanple on the gearshift matched an
officer and had a partial profile of another donor. T10 1221-
22. A steering wheel swab matched appellant, and others were
consistent with a mxture of appellant and Fizzuoglio. T10
1243- 44. Fingerprints in the apartment matched Peller and
Fi zzuoglio. T9 1155-56. Appellant’s prints were on a glass on
the kitchen counter and on sunglasses in the Nissan and a Marl -
boro pack. T9 1157. Fibers on the bullet in the body matched a
Dol phins towel in Peller’s apartnent. T9 1187-88.

On the night of October 20, Det. Carnody spoke wth
Fi zzuoglio at the hospital. She was very upset and nad that
deputies had not believed her, and did not want to nmake a state-
nment, but then tal ked about the incident. T10 1314-17. Carnody
| ooked for log sheets at the two Tivoli entrances. T10 1320.
One did not have a log sheet, and the other’s |og seenmed use-

| ess. Id. The log showed a pair nanmed Philippe and Jennifer



arrived at 9:10,° around the time of the nurder, but he did not
check that address or tag nunber. T10 1367-68. He did not
check out the report that Peller’s car was warm to the touch
around 11:30 p.m on October 20. T10 1369. He spoke with
Fi zzuogli o again on October 21, and she made a taped st at enent
and pi cked appellant in a photo |lineup. T10 1325-33.

Carmody testified from notes he took as Det. Bukata ques-
ti oned appellant on October 21: Appellant said he went to Pel-
ler’s on the afternoon of the 20'" to get marijuana for resale.
T10 1346. He asked to use Fizzuoglio s Miustang; she drove be-
cause he could not drive a standard shift. T10 1346-47. She
left while he did the sale. T10 1347. Mor eau picked him up
around 6:30 or 7. T10 1347-48. Appellant said he had been at
Peller’s some other time that day. T10 1346. He | earned about
Peller’s death at Club Stereo, then went to Club Space in M am
with Catleen Dilger. T10 1347, 1373, 1369-70. Before he went
to get his car, he stopped at an apartnent at Tivoli to get
keys. T10 1374. Carmpdy said the officers focused on

Fi zzuoglio and her car and did not make pointed questions about

® As will be seen, Luis Felipe Mejia' s name figures proni-
nently in the case. 1In the transcript, his nanme is also spelled
“Phillipe,” “Philipe,” “Filipe,” “Filippe,” and “Flilepe.” Det.
Bukata said the man who passed through the gate around the tine
of the nurder, T10 1367-68, spelled his nanme Phillipe whereas
Mejia spelled his name Felipe, T12 1576, but he agreed that
“Phillipe” may have been the guard's spelling. T12 1578. The
spelling of other nanmes also varies in the transcripts: Bu-
kata’s nane is sonetinmes spelled *“Bucata,” and Peller’s name



t he murder. T10 1348. Appel |l ant said they should look into
Philippe Mejia. |d.

Bukata's account of the October 21-22 interrogation was
simlar. He added that appellant said Mejia sold Peller “rolls”
(ecstasy pills), and Peller owed Mejia about $4000. T11 1426.
Appel I ant deni ed ki dnapping Fizzuogli o. T11 1431-32. Bukata
sai d soneone saw hi m when she junped out, and appellant replied
that no one in a tow truck saw him T11 1432. Bukata said he
had not mentioned a tow truck, and appellant paused and sai d,
well, | guess it’s a good guess on nmy part. Id. He said he
woul d not hurt a fly and Peller was a good friend and had re-
cently bonded himout. T11 1434. He said Felipe may have had
sonething to do with the nmurder. I d. Pell er gave him two
ounces of cocaine. T11 1435. On the way to the jail, appellant
said he would never get out and Fizzuoglio was a liar and a
bitch. T11 1440.

Det. Libman took notes when Bukata questioned appell ant
again on October 31, 2001. T10 1288. They discussed Peller’s
drug dealing and his bondi ng appellant out. T10 1292. They
di scussed a phone call, how appellant tried to help Peller, who
was price-gouging or undercutting and upsetting people. I d.
Appel | ant nmentioned Judd (Justin Dilger, T10 1370) who was

afraid of Philippe. 1d. Mejia was a supplier and Peller was

appears as “Pell a.



undercutting people dealing himdrugs. Mjia was Judd’ s nentor.
T10 1293. Appellant denied killing Lance, Mejia did. Id. Ap-
pel |l ant was scared of Philippe. 1d. A bullet in his car m ght

have his prints. Id. Philippe asked himthree weeks prior to

t ake care of the problem and offered a gun. 1d. Appellant did
cocaine with Lance at his house, two |ines. Id. Appel | ant
asked Philippe if it could be solved without killing him and
Phil i ppe said no. I d. He tried to save Peller’s life. T10

1302. Peller wanted to be “the Scar Face and a drug lord fig-

ure” and appell ant warned hi m he was naki ng people upset. Id.
Appel | ant denied killing him but said he m ght know who did.
Id. He believed Phillipe was responsible. T10 1303. Libman

wrote, “Judd would do it himself,” but Libman was not sure if it
referred to homicide. T10 1304.* Appellant spoke to Philippe on
t he phone and tried to save Peller’s life. Id. Mejia was a
supplier and Lance was undercutting everyone. T10 1305. Three
weeks before the nurder, Philippe said sonmething to appell ant
about taking care of the problem (Peller) and offered a gun.
T10 1306.

Car nody repl aced Li bman during the October 31 interrogation,

T10 1294, and testified: Appel l ant went to warn Peller about

“Li bman and the other detectives testified fromnotes about
the investigation and seened to have little independent recol-
| ecti on about what was said. R10 1302, 1370-71, 1292-93, 1296,
R11 1427-28. Li bman and Bucata made their notes on the sane
pad. R10 1299. In 90 m nutes of interrogation, Libman took



undercutting, taking customers away and selling drugs for a
| esser price, and that the person sent himto take care of Pel-
ler with a gun. T10 1356. Appellant told the officers he was
willing to take whatever he had to, he accepted what was goi ng
on; he was a dead man one way or the other, on the street or
| ocked up, it made no difference at that point. 1d. If he said
someone else did it, he would be a dead nan one way or the other
and did not mnd doing his tine. T10 1379. Mejia sent himto
t he house. T10 1356. \When Bukata tried to get himto tal k on
tape, he | aughed and said he was not stupid, and the officers
took himto jail. T10 1357.

Bukata testified that on COctober 31 appellant said he called
Mejia from Peller’s to try to save Peller, but Mejia said no,
meani ng there was no way to get out of it. T11 1478-79. About
three weeks earlier, Mejia asked himto take care of a problem
(Peller), and offered a gun. T11 1479-80. On a break, appel-
| ant told how he feared for his |life, if he opened his nouth he
woul d be killed; he was very nervous. T11 1480. \hen Bukata
| at er asked about Mejia, appellant seemed to be crying, weeping
and was scared. T11 1482. Bukata was tal king about fully coop-
erating by telling himabout Mejia so he could pursue him T11
1483. Appellant said he could not tal k about it, he was a dead

man either way, did not want to talk about Mejia any nore. T11

four pages of notes. R10 1300-01.
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1484.

Bukata secretly taped the discussion while driving appellant
back to the jail on October 31. On the tape, appellant said he
told Mejia no, and went to try to save Peller or get himout of
the county. T12 1500-01. Under Mejia’s plan, appellant would
go to Peller’s honme, but Mejia did not know he was there when
they tal ked on the phone. T12 1501-02. Mejia was going to pro-
vi de everything necessary because Peller was back stabbing him

T12 1502. Appellant wanted to go in before anyone made a nove
and get Peller out; Peller asked himto call Mejia and see if he
could do sonmething to get himout fromunder it, but Mejia said,
“Nope”, they had to handle the problem T12 1502-03. Mejia
sought to groom appellant as his second in command; he would be
the one Mejia would contact and he woul d get the dope and rolls.

T12 1507.

Bukata was aware of indications there were people outside
the apartment at the time of the nurder. T12 1538. Al so
Moreau told himthat Mejia was at Moreau s apartnent a five mn-
ute walk to Peller’s on the night of the nurder. T12 1519- 20,
1560. In Mejia' s car, Bukata found a piece of paper with appel-
| ant’ s nanme, an arrest nunber corresponding to appellant’s ar-
rest in the present case, the jail’s nmail address, and the nota-
tion “Send noney order only, to you.” T12 1524-25. After in-

terviewing Mejia, Bukata contacted inm gration, which took him
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into custody on Novenmber 13, 2001, and he was soon deported to
Spain. T12 1531, 1562-63.

Appel | ant never said to Bukata that he was responsible for
Peller's death; he denied it every tinme. T12 1551.

John Coyne, a drug deal er who bought from Peller, said that
several weeks after he heard about the murder appellant called
himfromjail. T12 1622-23. He said that if he hadn’t done it,
sonebody woul d have done it to him T12 1623-24. Another tine,
he asked Coyne to go by Jennifer’s to |look for a red Mistang.
T12 1624-25. Coyne once asked why she hadn’t died, and appel -
| ant said he had no qualns with any woman or child, nmen are dif-
ferent. T12 1626. They di scussed various wonen giving an al -
ibi. T12 1626-27.

Fi zzuoglio testified that she called Peller on Cctober 20 to
say she was comng over and he said alright. T13 1656. He
sounded fine. T13 1657. She left her place between 8 and 8: 30,
and arrived about that tinme. T13 1658-59. He smled and hugged
her. T13 1659. Appellant was there; he | ooked at her and shook
his head |like no. T13 1660. Pell er got a call and appell ant
tried to talk with her. T13 1661. A CD case with cocaine resi-
due was on the table. T13 1662. Peller got off the phone and
appel lant went toward the bathroom then turned and crouched
with a gun Id. Pel l er asked how he got his gun. T13 1665.

Appellant replied: “Tell nme what | want to hear, Lance.” T13
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1666. Fi zzuoglio freaked out and offered noney if it had to do
with noney. 1d. The two nmen were “just going back and forth,”
having “li ke a conversation between two people.” 1d. Appellant
pi cked up a cell phone and said, “Do | have to do this now?
Sonmebody showed up?”’ T13 1667. Fi zzuoglio heard the nane
Justin. T13 1668. Appellant then wanted to do cocaine. |d.
They all did cocaine and appel | ant began freaking out. T13
1669. He was saying there were people outside, if he did not do
this sonebody else would do it and kill everybody including him
T13 1670. Fizzuglio cried and Peller freaked out and coul d not
breathe. 1d. Appellant told Fizzuoglio to calmdown. 1d. He
was | ooki ng out w ndows, out the peephol e, saying people outside
were going to come in and finish the job if he did not do it.
Id. When he got on the phone, she thought they m ght get out of
t here. T13 1670-71. He was telling themto hide, and Peller
entered the bathroom and she knelt in the bedroom T13 1671.
She t hought appellant was paranoid about people being outside.
T13 1671-72. Pell er asked to use the phone; appellant kicked
him a phone and Peller made a call. T13 1672-73.° Fizzuoglio
knelt in the kitchen, and appellant came over and asked if she
was going to go along with this. T13 1674. She thought she was
going to die and kept saying she had a baby and wanted to see

her son. Id.

® Peller called his father’s number at 9:13 p.m T11 1443.
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Appel I ant wal ked to the front door and was “bangi ng his head
and banking [sic] his head agai nst the door.” T13 1674-75. He
grabbed a bl anket and shot Peller in the bathroom T13 1675.
There was only one shot. T13 1676. Fizzuoglio was freaking out
and appellant told her if she did not stop she was next. Id.
He put on | atex gl oves and began going through things, talking
about a ring. T13 1676-78. He said she was going to live. T13
1678-79. He asked her to go to the living room but she wanted
to stay near him so he did not psyche hinself up to kill her.
Id. He was taking things and giving her pictures of herself and
Peller. T13 1680. “He was |like: Look, don’t you want to keep
t hese?”, and she could not believe it. 1d. There was cocaine
in the kitchen, and he said you could die one or two ways, wth
a straw up your nose or with a bullet, and they both did co-
cai ne. T13 1681. He was handing her stuff. 1d. He had a
scale, Peller’s wallet, her keys, their cell phones, he had
stuff in his pocket. T13 1683. At sone point while they were
in the apartment she heard the nanme Mtch. T13 1684-85. She
never saw anyone outside. T13 1685. She thought she was goi ng
to die. T13 1686.

He said he |lost his keys and they would use her car. |Id.
Lance’s nei ghbor was | ooking down fromthe stairs. T13 1688.

As appellant pulled out, he drove |like he did not know how to
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drive a stick shift. T13 1688-89. The gun was under his |eg.
T13 1689. He was on the phone, trying to figure out where to
go; when he got off the phone, he said, “I’msorry. | have to
do this.” T13 1691.

She junped fromthe car as it was noving, and ran across the
street and into a ditch at the 1-95 ranp, and he got out, yell-
ing, “I"mnot going to kill you.” T13 1692-96. She banged on
cars and junped on a tow truck, and appellant pulled al ongside
and he and the driver were tal king, screamng. T13 1696. She
ran to a police car, and while she was with the deputy, appel-
| ant pulled up and stopped, and she did not see himafter that.

T13 1696-97.

She went fromthe hospital to a friend s, and then to Richie
Post’ s house. T13 1719. She told Post what happened and he
made a call. T13 1720. Believing he was talking to Justin, she
left quickly. 1d. Sonme nonths |ater, black nen followed her
and pulled a gun on her. T13 1766-67. Another tine, nore than
one car tried to run her off the road. T13 1768.

Fi zzuoglio said Peller was the type who figured he coul d get
out of things. T13 1761. The state rested after her testinony.

Justin Dilger testified for the defense. He saw appell ant
on the afternoon of October 20, and appellant seened pretty
wasted, |ike he had been partying by hinself all day. T14 1823,

27. He asked Dilger for noney, but Dilger had none. 1d. Ap-
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pel l ant was drinking and Dilger believed he was “rolling” (doing
ecstasy) or doing cocaine. T14 1833. Dilger bought drugs from
Peller all the time, T14 1824, and called Peller’s house a few
times for drugs between 7:30 and 9:00 p.m, with no answer. T14
1834, 1838- 39. He did not get a call from appellant between
8:30 and 9:30 p.m T14 1825. Di |l ger had been Mejia's body-
guard, and had heard di scussion of having Peller killed, but did
not hear Mejia make such statenments. T14 1815, 1825, 1833-34.
Mejia had a problemwith Peller. T14 1832.

Frankl in Womack said he was warned by Dilger three or four
days before the nmurder to avoid Peller, something m ght happen
to Peller and to Womack also if he was around. T14 1849, 1851.

He tried to warn Peller, but worried about hinself. T14 1850.

He called Peller around 9:30 p.m on Cctober 20, but there had
been no answer so he went to Dilger’s around 10 to buy ecstasy.

T14 1845-46, 1852-54. At Club Stereo that night Dilger told
Wormack about Peller’s death. T14 1847-48. Wnmack was worri ed
about Mejia, who worked in drugs with Dilger and the two were
extrenmely close. T14 1851, 1844-45.

Ray Castano testified Dilger had been Megjia s bodyguard and
sold drugs he got from Meji a. T14 1858-60. More than once,
Dilger said Peller was places he shouldn’t be, taking away cus-
tonmers or sonething, and over stepping territories. T14 1865.

Dil ger said he was going to kill Peller, but he did not do it:
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he was with Castano in Boca Raton around 9 or 9:30 on October
20. T14 1866-67. Castano did not notice if he was on the phone
t hen. I d. At a club that night, Dilger said about Peller:
“I't’s done.” T14 1864.
Ri chard Post said Dilger sold ecstasy and cocaine for Mji a.
T15 1886-87. Post and Dil ger sold each other drugs, and Post
got drugs fromPeller, a very close friend. T15 1884, 1886. On
Cct ober 21, Fizzuoglio cane to Post’s place. T15 1885. She was
very hard to understand, crying and hyperventilating, and said
Mtch (“Fat Bastard”) was | ooking through the w ndow from out -
side or was inside the house or sonmething, and Ernesto Gonzal ez
was involved to a certain degree. T15 1894-95, 1907, 19009.
Post’s sworn police statenent said Jennifer had said Fat Bastard
was in the apartnment. T15 1896. She said appellant shot Pel -
ler. T15 1910. \While she was at Post’s, he called Dilger to
find out what happened and why. T15 1893. He wanted her out
because he was scared about what she knew. T15 1909.

On Friday October 19, Post and Peller went to clubs and re-
turned to Peller’s apartnent, where Post stayed past ni dnight.
T15 1901-03. At deposition, he said he was alone that Friday
ni ght because Peller and Fi zzuoglio had plans, and he only spoke
with Peller by phone on October 20. T15 1911-12. He saw
Fi zzuoglio at Peller’s Thursday or Friday night. T15 1891-92.

On the night of October 20-21, Dilger was at Club Stereo in a
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sort of panic. T15 1889. Dilger and Mejia were together. Id
The conversation was very short, which was not |ike Dilger.
T15 1890. Mejia was pretty nmuch the sane way. 1d. At deposi-
tion, Post said he saw appellant enter with them but at trial
he said he only saw Dilger and Mejia enter together. T15 1905.
When he testified, Post was a prisoner with seven felony con-
victions. T15 1882-83.

Appel l ant testified on his own behalf. He was one of eight
or nine people selling drugs for Megjia. T15 1925. Peller sold
for Mejia, but fell fromfavor because of his relationship with
Mejia' s girlfriend, Fizzuoglio, a strip club dancer. T15 1926-
28. On the night of October 19, appellant, Peller, and
Fi zzuoglio went to the Voodoo Lounge, where appellant was going
to sell drugs. T15 1930-32, 1934. Peller knocked over drinks
paying a waitress. T15 1934-36. Appellant picked up Peller’s
wal l et, which was wet from the spilt drinks, and took out the
credit cards, drying everything. T15 1936. He grabbed every-
thing and got Peller out after Peller got belligerent with a
bouncer. T15 1936-37. When they had conme in, Fizzuoglio gave
Peller her license, and it wound up in Peller’s wallet. T15
1937- 38. She went off with friends, and appellant spent the
ni ght at Peller’s. T15 1938-39.

The next day, appellant visited Dilger, who owed him $400

for cocaine, but Dilger did not have it. T15 1942. WMejia ar-
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rived and began talking real trash and appellant |left. T15
1942- 43. Mejia wanted Peller to | eave his property al one and
get out of his territory. T15 1943-44. About three weeks or a
month before, Mejia had made deadly remarks about Peller, he
wanted to take him out, and offered a pistol, which appellant
did not take. T15 1944-46. Appellant warned Peller, but Peller
t hought he could talk his way out of anything. T15 1945. On
the 20'", Mejia said no matter what, we’'re going to take care of
busi ness, we meaning evidently him and Justin. T15 1945-46
Appel | ant took the threats seriously, and was going to go warn
Pell er and have himgo to his parents. T15 1946-47.
Appellant got to Peller’s about 4 or 4:30 p.m, and
Fi zzuoglio and Peller were arguing in the bedroom T15 1947-48.
Pell er was raising his voice, which was very unusual. 1d. Af-
ter 45 mnutes or an hour, appellant was able to tell Peller
about Mejia and urged himto go to his parents’ home or to ap-
pel | ant’ s. T15 1949-50. Pell er seened not to take it seri-
ously, and went back to talk with Fizzuoglio for another hour.
T15 1950. Peller asked himto deliver a pound of pot to a cus-
tomer who would neet himat Dairy Queen. T15 1952. Peller had
been arguing with Fizzuoglio, so gpellant suggested she go
al ong, and he could drive her car; he had never driven a Mis-
tang. T15 1953. He did not think she was up to driving. TI15

1953- 54.
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VWile they waited at Dairy Queen, Fizzuoglio drove off at
6: 30 and never cane back. T15 1956-57. The buyer did not ar-
rive until nine, and appellant called Mdreau to pick him up.
R15 1958. After showering at Mreau' s, appellant went to Club

St er eo. T15 1959.

At an after-hours party, Dilger said, “well, we got your
buddy and you're next”. T15 1961, 1969. Appellant went wth
Catleen Dilger and Tanera Durnales to a club in Mam. T15

1961-62. At an Exxon station he tried to make a purchase with a
$50 bill, but the cashier couldn’'t change it, so he pulled out a
credit card, forgetting that he had Peller’s cards, and then he
saw the receipt with Peller’s name. T15 1962-63. He had been
up two days and could not conmunicate very well with the clerk,
so he just signed it. T15 1964. (The Spani sh-speaking clerk
had testified through an interpreter. T8 988.)

Eventual ly, Catleen drove himto get his keys at Mreau s
apartnment, and then to get his car at Peller’s. T15 1966. They
saw t he police, but he thought it was just a patrol. T15 1967.

He was unconcerned as he had done nothing wong. 1d. He was
st opped when he began to back up his car. T15 1968. He saw nen
in white suits and renmenbered what Dilger said at the party, and
realized what had happened. T15 1969. He thought Dilger or
Mejia had killed Peller, but he did not tell the police because

he was scared. T15 1970. One of Meji’'s runners, Ernesto Gon-
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zalez, visited himin jail and said to keep his mouth shut or
there would be real serious problems. T15 1971. That was why
he told the police he was dead whether he tal ked or not; he
t hought he was next. |d. He deni ed shooting Peller and ki d-
nappi ng Fizzuoglio. T15 1972. He did not speak to Dilger on
t he phone that night. [1d. Peller never bonded himout; Bianch
bonded hi m out in August on a possession charge. T15 1973. He
call ed Coyne fromjail to ask Fizzuoglio why she had said he had
done this. Id. He wore | atex gloves at Peller’s to bag co-
caine, but did not do so on the 20'". T15 1975-76. He did not
bury the gun at the church. T15 1976.

Appel I ant had five felony convictions. T15 1977. He denied
t hat the murder weapon was the gun that he had while living with
Stronmoski, which was a Sisgauer. T15 2010-11. He denied tell-
i ng Coyne that soneone would kill himif he did not kill Peller,
and denied saying he had no trouble with wonmen and chil dren
T15 2015. He said the officers did not read himhis rights on
Cct ober 22. T15 2016-17. On COctober 31, he did not want to go
on tape because he was afraid for his life; he did not ask if
t hey thought he was stupid. T15 2017-18. About three nonths
earlier, Mejia wanted to groom him as his second in conmand.
T15 2018. Appellant denied telling Bukata anything about a tow
truck. T15 2022. The bullet in his car was from when he and

Peller would go to a gun range. T15 2026. Bukata had him sign
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two rights cards on the 31°, saying he had forgotten to do it
the first tinme. T15 2027.

Jodi Teitelbaumtestified in rebuttal that she and her boy-
friend Ernesto Gonzalez had a Hall oween party on October 19,
2001. T15 2034, 2036. Appellant arrived between 10 and 11 and
| eft before 12. T15 2038. Fizzuoglio arrived between 12 and 2
and stayed until sunup. T15 2039. Tei tel baum took a | ot of
drugs that night. T15 2040.

B. In the second phase, Fizzuoglio said Peller |ooked Iike
he had an anxiety attack when the gun cane out; he kept breath-
ing deep and was shall ow breat hi ng. T18 2243. She tried to
calm him down so they could figure out sonething; they were
scared. T18 2243-44. He finally cal med down; they were anxi ous.

T18 2243. Appel I ant “freaked out,” saying there were people
out si de, and Peller knew he was not going to get out alive. TI18
2243-44. He asked appellant to let Fizzuoglio go, saying it had
nothing to do with her, and appellant did not respond. T18
2244. Peller |ater asked to call his father to say goodbye, and
appel l ant ki cked himthe phone. T18 2244-45. She did not hear
what he said on the phone. T18 2245. He was shot maybe a m n-
ute or two later. 1d. She did not know how nuch cocai ne Pell er
did that day. T18 2247. Just before the shooting, appell ant
was freaking out. 1d. He had made a call to see if he could

get out of it. 1d. She felt he did not want to do it. T18
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2248. She did not know how many calls Peller made. 1d. Appel-
| ant said people outside were going to kill everyone including
him T18 2248-49. They were in the apartment about 60-75 mn-
utes. T18 2249. Right before the shooting appellant was freak-
ing out, he was |ike psyching hinself up to do it. T18 2250.
The gun canme out after she was there for three or four m nutes.
T18 2251.

Peller left his father a voice mail saying he was going to
die and | oved his parents. T18 2254-57. Bukata believed D | ger
and Mejia were parties to the homcide. T18 2260.

M am detective Butchko testified about appellant’s second
degree nurder conviction in the 1987 death of Lloyd WIIliam
Rosenbr ock. Rosenbrock, age 55, was living with appellant, age
17. T18 2269, 2264. At a bar, Rosenbrock tried to get appel-
lant to go with a guy to have sexual acts for noney, but appel-
| ant refused. T18 2274. Back at Rosenbrock’s apartnent, Rosen-
brock began to shout, saying he’'d call the police and kick him
out if he didn't do what Rosenbrock wanted. T18 2275. Rosen-
brock went to the bedroom and appellant drank three rum and
Cokes. T18 2275-76. He got a butcher knife and went to the
bedroomto scare Rosenbrock. T18 2276. Appellant turned on the
i ght, and Rosenbrock hit himw th an eight-inch glass ashtray.

T18 2278-79. Appellant said he stabbed him about ten tines,

but Butchko said Rosenbrock was stabbed 35 tines. T18 2279
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2294. Rosenbrock’s only apparent source of income was as a po-
lice informant, but he lived in a very exclusive upscale
nei ghbor hood. T18 2296-97. He had a history of fraud and
white-collar crinme. Id. Appellant plead guilty in the case.
T18 2295.

Dr. Kramer, a psychiatrist, testified for the defense that
child abuse can lead to clinical depression, anxiety disorders,
substance abuse, and intimcy problenms. T19 2308-009.

CGeorge Rabakozy was a friend of appellant in school when Ra-
bakozy lived with Robert WIllianms, a child nolester and rapi st
who raped Rabakozy. T19 2323-24. WIIlians shared Rabakozy with
ot her people fromwhen he was 14 to 16. T19 2326. WIIlianms got
hi s hooks on appellant, and sexually abused appellant starting
when appell ant was about 13. T19 2326-28. He gave appel |l ant
cocaine to go with other guys, and sold hima few tines a week.

T19 2328- 29.

Appel l ant went to live with Rosenbrock (“Captain Bill”), a
j ohn. T19 2329-30. Appellant was 14-15 when WIllianms intro-
duced him to Rosenbrock. T19 2331. Rosenbrock “wanted ass”:
the johns wanted little boys. 1d. WIllianms had 4-5 boys in his
operation and pinmped appellant to Captain Bill. T19 2331-32.
Before going to Rosenbrock, appellant was a regular kid, great,
happy, |aughing. T19 2332-33.

James Hudson, appellant’s father, divorced appellant’s
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not her Renee when appel |l ant was two, and Janes had custody. T19
2336. Renee |ater |ived across the street, but often would not
|l et the boy see her. T19 2336-37. Appellant |ast saw her when
she had a party for his sixth birthday. T19 2338. He was a
good child, but ran way around age 13. Id. Drugs caused a
problem and Janmes tried to get him counselors. T19 2339-40.
Appell ant went to live with Captain Bill, who sold children
T19 2340-41. James took him home and threatened Rosenbrock.
T19 2341. Appellant had drugs and a car and wound up in prison.
T19 2342. Janmes, his wife, and his children visited appell ant
in prison. T19 2342. Appellant has an 1 Q of 151; after prison
he worked at a gas station and then in conputer tech support.
T19 2344.

CGeorge Lagogi annis owned a conputer tech support conpany.
When they net, appellant knew not hi ng about conputers, but was a
fast |earner. T19 2350. He is an outstanding gentleman; he
woul d bring groceries to Lagogiannis’s fam |y when Lagogi anni s
was wor ki ng and watched the house when they were on vacation.
T19 2351. He outgrew the conpany and went to another conpany.
T19 2351-52. He told Lagogi annis about his nurder conviction.
T19 2352-53. He is very smart, a great personality, could adapt
to any situation. T19 2355.

G oria Squartino, appellant’s girlfriend when they were 16,

met him when she was in drug treatnment. T19 2358-59. They used
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a lot of drugs. |1d. Appellant stayed with Capt. Bill Rosen-
brock. I d. When Rosenbrock was nurdered, the two partied,
whi ch was not rejoicing: “we were pretty much in shock and went
for the liquor cabinet and what are we going to do.” T19 2362-
63.

Kim Hurtado was appel lant’s boss at a Mbil station after he
got out of prison. He was incredible; custonmers and enpl oyees
| oved him he had a heart of gold, gave everything he could.
T19 2365. He cried |like a baby about his past and his famly,
tal ked about being nolested and Iiving on the street. T19 2364,
2375. He adored his father. 1d. Wen his father renmarried, he
no longer had a life with him and began | eaving hone. T19
2369. His stepnother twice put himin nental institutions to get
rid of him |d. He and his brother lived with Hurtado and her
children. T19 2369. He becane guardi an of her son Sean when she
broke her back at work. T19 2370. He was very strict with
Sean, got himto school, picked himup, nade sure he had noney.

T19 2371-72. He would buy things for Hurtado and her daughter
and his sister. T19 2373.

Sean Lee, Hurtado’'s son, said appellant was stricter than
hi s parents about school and honmework. T19 2382. He taught him
about conputers and hel ped with math, he becanme his guardi an

T19 2382-83. Sean’s father kicked Sean out and appellant did a
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ot more for himthan his father or stepfather. T19 2384. He
gave Sean noney for a school gymuniform and [unch. T19 2385.

Rosemary Hudson narried appellant in 2000 and they lived to-
gether until 2001. T19 2388-89. He hel ped her very nuch with
school and was a very good | oving supportive husband at first.
T19 2390-93. He trained people at a conputer conpany; all her
friends liked him T19 2394. Drugs devastated their rel ation-
ship. T19 2395.

Appel l ant’ s nother Renee Smith hardly saw him after he was
two, and |ast saw hi m when he was about ten. T19 2397-98.

The court found in aggravation: appellant had a prior rnurder
convi ction; he had a contenporaneous ki dnapping conviction; the
mur der was especially heinous atrocious and cruel; and it was
commtted in a cold, calculated, and preneditated manner w t hout
a pretense of nmoral or legal justification. R4 778-83. It gave
each circumstance great weight. 1d. It found in mtigation:
appel Il ant was abandoned by his nother; he suffered abuse as a
child; he had a substantial history of drug abuse; he was not
al l owed contact with his siblings; he was the victimof sexual
abuse; he could adapt to prison life; he was able to maintain
st abl e enpl oynent and excel at his work; he cared for others; he
establ i shed positive relationships; he exhibited good behavior
while awaiting trial; he had skill with conputers that he could

teach to other inmates; and he was under the influence of drugs
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at the tine of the offense. R4 783-809. It gave each circum

stance little weight. |1d.
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SUMVARY OF THE ARGUMENT

1. It was error to allow into evidence Peller’s hearsay
conversation with Pritchard. Peller did not make excited utter-
ances or spontaneous statenments. He had a calmdiscussion wth
anple time for reflection. The evidence was prejudicial as to
guilt and as to penalty.

2. The state brought out on cross of appellant that
Ernest o Gonzal ez, who did not testify, had said he and appel | ant
had stolen Peller’s gun. The judge erroneously rul ed that ap-
pel l ant had opened the door to the evidence. The evidence was
prejudicial as to guilt and as to penalty.

3. The state told jurors it needed appellant to testify
agai nst the person he talked to on the phone, to give the state
the other people involved, and prove who sent himto Peller’s.
The judge erred in allowi ng the argument, which inproperly com
mented on constitutional rights. The judge did not recognize
the error and took no corrective action, so the state nmust show
it was harml ess beyond a reasonabl e doubt. The argunent was
prejudicial as to guilt and as to penalty.

4. The judge erred in refusing to instruct jurors to con-
sider the effect of appellant’s actions only on Peller, and not
on others present. The requested instruction correctly stated
the | aw and addressed the evidence. The instructions given did

not adequately cover this issue, as seen fromthe state’'s jury
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argument. The state urged jurors to consider the suffering of
both Fi zzuoglio and Peller, their nental torture, their anguish,
and the nental anguish of Fizzuoglio, Peller, and Peller’s fam
ily. There is a reasonable possibility that the failure to give
the instruction msled the jury at bar.

5. The state conmtted fundamental error in arguing to the
jury that HAC applied to Fizzuoglio and Peller’s famly. It
presented the jury a legally flawed theory and one cannot tel
if the jury based its penalty verdict on the state’s inproper
argument .

6. The judge erred in allowing Fizzuoglio's testinony at
penalty that Peller knew he was going to die after appellant be-
gan to freak out. The testinmony was specul ation. Fi zzuoglio
did not have a basis for reading Peller’s mnd. The state used
the evidence in arguing HACto the jury, and the judge relied on
it in finding HAC.

7. It was error to use HAC. The record does not show the
extreme physical or nmental torture that nmakes a nurder espe-
cially heinous atrocious, or cruel. Appellant did not have the
torturous intent needed to nake a shooting HAC. The record does
not show the extraordinary torturous acts that make a shooti ng
HAC. The judge’'s findings were factually fl awed.

8. It was error to use CCP. Appel | ant took cocai ne,

freaked out, becanme paranoid, told Peller and Fizzuoglio to
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hi de, and was bangi ng his head agai nst the door and freaking out
just before the nmurder. He drank and used drugs earlier that
day. Later that night he | ooked “normal” for a group of drug
users in which “out of it” was normal and Saturday was a drug
night. The judge’'s findings were factually fl awed.

9. The judge made significant errors in his findings as to
t he aggravators, and gave little weight to each of the 14 mti-
gators w thout explanation or wth explanations that | acked
logic or justification or ignored the evidence.

10. The judge failed to make a witten finding of suffi-
ci ent aggravating circunstances to support the sentence within
30 days of sentencing. This Court should reduce the death sen-
t ence.

11. The death sentence is unconstitutional because the jury
did not make a unani nous finding of sufficient aggravating cir-
cunst ances.

ARGUMENT

1. WHETHER THE COURT ERRED IN ALLOW NG HEARSAY
TESTI MONY ABOUT PRI TCHARD S CONVERSATI ON W TH PELLER

Pell er was perfectly cal m when he spoke to Pritchard, yet
his statenents were adnmitted as spontaneous statenents or ex-
cited utterances. The judge erred in allowng this inadm ssible
hearsay, and the error was not harm ess beyond a reasonable
doubt. The state made it a nmpjor part of its case as to guilt,

and also relied on it at sentencing. The judge used it in the
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sentencing order. This Court should reverse.

A. Proceedi ngs bel ow.

After the jury was sworn, the state sought a ruling on Pel-
ler’s statements to Pritchard as an exception to hearsay. T5
567. The proffer showed: Peller called fromhis apartnment at 7
or 7:30 saying he wanted a gun; Pritchard suggested he call the
police; in response to Pritchard s questioning, Peller said
someone was there to kill hinm he said it was sonmeone he bonded
out of jail; Peller was underselling drug deal ers; the person
was sent to kill him but was not going to because he was a
friend. T5 574-75, 577. He sounded normal rather than excited,
nervous or frustrated (T5 575):

Q... Howdid Lance sound to you in that phone call?

A. Sounded |ike Lance.

Q Did he sound excited, nervous, frustrated?

A. Sounded |ike Lance.

Pritchard did not call the police; Lance thought he could get
out of anything. T5 582.

The defense made a hearsay objection and said no exception
applied. T5 649. The state argued the statenents were excited
or spontaneous statenments. T5 650-53. The judge rul ed them ad-
m ssi ble: “The notion to suppress the first tel ephone conversa-
tion with Robert Pritchard, who was in the courtroom for pur-

poses of the hearing, that's denied.” T6 672. He stood by his
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ruling when appellant renewed his objection to the conversation
during Pritchard s testinony. T6 705.

B. The evidence was i nadm ssi bl e hearsay.

This Court reviews evidentiary decisions for an abuse of
di scretion, with the inportant provisos that a judge’'s discre-

tion “is limted by the rules of evidence,” Johnston v. State,

863 So. 2d 271, 278 (Fla. 2003), and judges |ack discretion to

make rulings contrary to the law or the facts. . Canakaris v.

Canakaris, 382 So. 2d 1197, 1202-03 (Fla. 1980) (“Were a trial
judge fails to apply the correct legal rule ... the action is

erroneous as a matter of law. "), Cooter & Gell v. Hartmarx

Corp., 496 U.S. 384, 405 (1990) (a court “would necessarily
abuse its discretion if it based its ruling on an erroneous Vi ew
of the law or on a clearly erroneous assessnment of the evi-
dence”). The judge abused his discretion at bar: his ruling
was contrary both to the law and to the facts.

Hearsay is an out of court utterance admtted to prove the
truth of the matter asserted. See 890.801(1)(c). The state did
not dispute that the evidence was hearsay. It sought adm ssion
under the exceptions for excited utterances and spontaneous
st at ement s. Section 90.803(1) and (2), Florida Statutes, de-
fines the those two exceptions:

(1) Spontaneous statenent. A spont aneous st at enment

descri bing or explaining an event or condition nmade

whi |l e the decl arant was perceiving the event or condi-
tion, or immediately thereafter, except when such
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statement is made under circunstances that indicate
its lack of trustworthiness.

(2) Excited utterance. A statenent or excited utter-
ance relating to a startling event or condition made
whil e the decl arant was under the stress of excitenent
caused by the event or condition.

Bot h exceptions “require the declarant to be | aboring under

the influence of a startling event at the tinme that the state-

ment is nmade.” Hutchinson v. State, 882 So. 2d 943, 951 (Fla.

2004). Neither exception applies at bar.
1. The excited utterance exception did not apply.

To be an excited utterance, a statenment nust arise from ex-
citement without time for reflection. This Court wote in Evans
v. State, 838 So. 2d 1090, 1093 (Fla. 2002):

(1) the declarant nust have experienced or w tnessed

an event startling enough to cause nervous excitenent;

(2) the statenment nust have been made whil e under the

stress of excitenent caused by the startling event;

and (3) the statenment nust have been made before there

was tinme to contrive or msrepresent.

The utterance “nust be made before there is tinme for reflec-

tion.” Hutchinson, 882 So. 2d at 951.

Peller’s statements were not excited utterances. They oc-
curred in a 15 mnute conversation with no sign of “nervous ex-
citenment.” Peller was not under the “stress of excitenent,” nor
was he startl ed.

Peller had anple time for reflection, and he did reflect.
He reflected that he wanted a gun to defend hinself, and that he

m ght get one fromPritchard. He reflected on Pritchard s sug-
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gestion that he call the police. He reflected on Pritchard’s
gquestions and discussed his drug dealing, and his background
with the man in his apartnent. He reflected that the nan proba-
bly would not kill him
Pel l er was a healthy young nan of apparently limtless self-
confidence making his way in the drug world by undercutting oth-
ers. The record does not show his statements were excited ut-
t erances.
2. The spont aneous st atenent exception did not apply.
As the nanme suggests, a “spontaneous statenent” is “blurted

out ... without pronpting.” See Mariano v. State, 933 So. 2d

111, 117-18 (Fla. 4'" DCA 2006); J.A.S. v. State, 920 So. 2d 759,

763 (Fla. 2" DCA 2006); MbDonald v. State, 578 So. 2d 371, 373

(Fla. 1st DCA 1991) (victim*“fled to a friend' s apartnent, where
she blurted out a description of the incident”). There nust be
a lack of reflective thought:

Wi le the |anguage in the statutory exception specifi-
cally includes the requirenment that the purported
spont aneous statenments be nmade while the declarant
perceives the event or condition, or inmmediately
t hereafter, contenporaneity is not the only require-
ment, but instead, the statement nust al so, of course,
be spontaneous; that is, the statenent nust be made
wi thout the declarant first engaging in reflective
t hought . See Fratcher v. State, 621 So.2d 525, 526
(Fla. 4'" DCA 1993); Sunn v. Colonial Penn Ins. Co.
556 So.2d 1156, 1157 (Fla. 3d DCA 1990).

J.M v. State, 665 So. 2d 1135, 1137 (Fla. 5" DCA 1996). See

also Ibar v. State, 938 So. 2d 451, 467 (Fla. 2006) (quoting
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J.M). Thus, in Fratcher, a prosecution for retail theft, the
court found a contenporaneous statenent inadm ssible because the
decl arant had a notive for nmaking the statenent, which showed
reflection:

Finally, it was error to allow the store nmanager to
testify that as he left the store when the alarm
sounded he was approached by the defendant's sister
and boyfriend who declared: “He took a pair of sun-
gl asses.” Had the court admitted the entire statenent,
the testinony would have revealed the following omt-
ted part: “He has a pair of sunglasses that he didn't
pay for. Could we just pay for them and forget about
it?” This context reveals that the speaker engaged in
reflective thought, thereby vitiating the spontaneity
and reliability of the statement and reliability of
the statenent and destroying its adm ssibility under
t he spontaneous statenment exception to the hearsay
rul e.

Fratcher, 621 So. 2d at 526. Al so, the declarant nust be under

the influence of a startling event. See Hutchi nson; Blue v.

State, 513 So. 2d 754, 755-56 (Fla. 4'" DCA 1987) (“some occur-
rence startling enough to produce nervous excitenent and render
the utterance spontaneous and unreflecting”) (quoting Lyles v.

State, 412 So. 2d 458, 460 (Fla. 2 DCA 1982)); MGauley v.

State, 638 So. 2d 973, 974 (Fla. 4'" DCA 1994) (statement in re-
sponse to question adm ssible because witness was too excited to
reflect).

Peller’s statenents did not fit this exception. He dis-
cussed various things during a 15 m nute conversation. He
tal ked about his drug dealing and about having bonded the nman

out of jail. He was not blurting things out. He had anple tine
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to reflect and did reflect. He did not |abor under the influ-
ence of a startling event and was not in a state of nervous ex-
citement that rendered spontaneous and unreflecting what he
said. He did not call Pritchard to report an event, he called
hi m about getting a gun. He was a drug deal er engaged in a ram
bl ing inconclusive discussion with a friend. As did the decl a-
rant in Fratcher, he had a notive for the call (to get a gun),
whi ch indicated reflection rather than spontaneity.

The state relied on Vigilone v. State, 861 So. 2d 511 (Fl a.

5'" DCA 2003) below. The discussion there is too brief to shed
any light at bar. The court wote after discussing a preserva-
tion issue:

: we agree with the trial court's ruling that the
victim s hearsay statenents made to the recipients of
his tel ephone calls while he was ki dnapped and bei ng
t hreat ened, beaten, and forced to try to get noney to
pay his captors, was adm ssible either as a spontane-
ous statenent or an excited utterance, pursuant to
section 90.803(1) and (2). [FN omtted] The victims
calls for help and pleas for noney to obtain his re-
| ease are simlar to a victims 911 calls, which we
have held are adm ssible pursuant to the excited ut-
terance or spontaneous statenent exception to the
hearsay rule. State v. Skolar, 692 So. 2d 309 (Fla. 5"
DCA 1997).°

Id. at 513. As Vigilone gave no further details about the

® Skolar was charged with murdering her boyfriend. The
trial court ruled adm ssible a 911 call several hours before the
mur der reporting that Skolar had said her boyfriend had beaten
her and that he “was at her house, would not |eave, and was
‘“just trying to kill her and stuff.’” 1d. at 309-10. The appel -
| ate court found an abuse of discretion and ruled the evidence
i nadm ssi bl e as a spontaneous statenment or excited utterance.
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calls, one nust assume a proper predicate supported the evi-
dence’s adm ssion under the case |aw di scussed above. Vigilone
does not support adm ssion at bar: Peller was not in a state of
nervous excitenment, he was not startled, he had tinme to reflect,
and he did reflect.

C. The error was not harm ess beyond a reasonabl e doubt.

Having injected error into the trial, the state nust show it

was harm ess beyond a reasonabl e doubt under State v. DiGilio,

491 So. 2d 1129, 1135 (Fla. 1986). It is sinple comopn sense
that the state used the evidence because it calculated that it
woul d affect the outcone, and there is a reasonable |ikelihood
that it did. The error at bar was not harmnl ess beyond a reason-
abl e doubt .

1. The error was prejudicial as to guilt.

The defense was that appellant left Peller’s well before 7
p.m, and was not the killer. The state contended he was at
there fromseven until after nine. No other evidence put appel-
| ant and Peller at the apartnent at seven: in fact, Peller’s
car was warmto the touch after 11:28 p.m, indicating he or
sonmeone had been using his car after seven. The case was
| argely a swearing match between appellant and Fizzuoglio. Ap-
pellant’s testinmony refuted Fizzuoglio's account. Jurors may

have seen her as a drug user and strip club dancer with little
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credibility. Conpared with her, Pritchard seens to have had an
uni npeachabl e character. The state used his testinony to put
appellant at the scene with an intent to kill. He gave inpor-
tant corroboration for jurors before they would convict appel -
I ant .

| mpr oper evidence contradicting the defense or corroborating
the only eyewitness is generally not harnl ess beyond a reason-

able doubt. Cf. Mnnis v. State, 645 So. 2d 160 (Fla. 4'"" DCA

1994) (hearsay contradicting defense theory not harm ess);’ Rod-

riguez v. State, 842 So. 2d 1053 (Fla. 3" DCA 2003) (evidence of

restraining order corroborating victinms testinony not harm ess

where no other eyewitness); Perez v. State, 595 So. 2d 1096

(Fla. 3% DCA 1992) (in case consisting of credibility contest
bet ween victim and defendant, hearsay bol stering robbery vic-
tims testinony and evidence of defendant’s possession of por-

nography not harm ess); Hitchcock v. State, 636 So. 2d 572, 574

(Fla. 4'"" DCA 1994) (in case involving credibility determnation,

hearsay bol stering victimwas prejudicial); Escoto v. State, 624

So. 2d 836 (Fla. 5" DCA 1993) (hearsay bolstering victim not

“In Mnnis, a manslaughter case, Mnnis told police he was
not involved, but |ater said the shooting was an accident. An
officer testified to a woman’'s statenent that one victim said
M nnis m ght have shot him and to another wonan’s statenment
that she saw him run through a yard. The Fourth District re-
versed, witing that the “statenment that the defendant was seen
runni ng through a yard and down the street would negate his the-
ory that the incident was an accident.” Mnnis, 645 So. 2d at
161.
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harm ess). The evidence corroborated Fizzuoglio and contra-
di cted appellant’s testinony and was not harm ess.

At bar, the state told the judge that Peller’s statenents to
Pritchard were “highly relevant.” T5 652. It said Peller’s
statenment that he had bonded the man out was “highly rel evant”
to show appellant was the killer. T5 652-53. It dwelt on the
hearsay in opening statenent. T6 679-81. It called Pritchard
as its first witness. It discussed his testinony in final argu-
ment, arguing it hel ped establish that appellant was the killer
and refute the defense. T16 2061-62, 2085, 2150. The error was
not harnl ess beyond a reasonabl e doubt. It deprived appell ant
of his right to a fair trial on conpetent evidence under the Due
Process, Jury, Confrontation and Cruel Unusual Punishnent
Cl auses of the state and federal constitutions. This Court
shoul d order a new trial

2. The error was prejudicial as to penalty.
An error harmess as to guilt nmay be harnful as to penalty.

Gonzalez v. State, 700 So. 2d 1217 (Fla. 1997) (codefendant’s

confession harmess as to guilt, but prejudicial as to penalty);

Burns v. State, 609 So. 2d 600, 607 (Fla. 1992) (background in-

formati on about deceased harm ess as to guilt, but prejudicial
as to penalty).
The state told jurors the evidence showed HAC since for

“[t]wo hours and twenty m nutes, that we know of” Peller felt he
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was going to die, basing this tine on “when he called his friend
Bob Pritchard”. T6 2406-07. He “was dying from 7:00 unti
9:15, 9:20.” T19 2408. He was tortured “over two hours.” TI19
2409. the state asked jurors “to look the facts of [appellant]
being there from 7:00 to 9:15, 9:20.” T19 2412. The “tinme
frane” showed appellant “was there for two-plus hours thinking
about it.” T19 2414.

Wt hout the inproper evidence establishing this “tinme frane”
of “over two hours,” jurors may have rejected HAC and CCP, or
given them | ess weight. The vote for death was 7-5. The change
of one vote could have changed the outcome. The state cannot
show beyond a reasonabl e doubt that the error did not affect the
penalty verdict as it cannot show beyond a reasonabl e doubt that
it did not affect at | east one of the seven jurors who voted for
deat h.

The judge relied on Pritchard s account to establish HAC
He used it to find that Peller “anticipated his death for ap-
proxi mately two hours and fifteen mnutes”, R4 781, and to find
CCP, writing that appellant discussed the inpending nurder for
“two hours and fifteen mnutes.” T5 782. Wthout the evidence,
he may not have found HAC or CCP or nmy have given them | ess
wei ght .

The error deprived appellant of a fair and | awful penalty

deci si on under section 921.141, Florida Statutes, and Due Proc-
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ess, Jury, Confrontation and Cruel Unusual Puni shnent Cl auses of
the state and federal constitutions. At a mninmum it requires
new jury sentencing proceedi ngs or resentencing by the judge.

2. WHETHER THE COURT ERRED IN ALLOW NG ERNESTO

GONZALEZ' S STATEMENT THAT APPELLANT STOLE PELLER S

GUN.

On cross of appellant, the state brought out that Ernesto
Gonzal ez, who did not testify at trial, had said that he and ap-
pellant stole Peller’s gun. When the defense objected, the
state clai med appell ant had opened the door in responding to its
cross-exam nation. The judge overrul ed the objection and | ater
denied a mstrial, saying appellant “created the situation.”
H's ruling was contrary to the facts since the state created the
situation, and it was contrary to the law since the state my
not use cross exam nation to open the door to inadm ssible evi-
dence. As he did not recognize any error and took no corrective
action, the state nust show the error was harmnl ess beyond a rea-
sonabl e doubt. The state argued the evidence to the jury and it
was not harm ess beyond a reasonabl e doubt. This Court should
reverse.

The state asked appellant on cross if he had seen the nurder
weapon before, and he said he had. T15 2010. I n response to
further questioning, he said it was not his gun, which was a
Si gsauer, and he had seen Peller’s gun at Peller’s house and

knew it was stolen. T15 2011. Cross continued (T15 2011-14):
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No i dea who stole that gun?
| have ideas.

Do you know?

um - -

Do you know?

Q

A

Q

A

Q

A Now | do.
Q Now you do? Who stole the gun?

A Ernesto Gonzal ez.

Q How do you know t hat ?

A Through readi ng di scovery, his statenent.
Q

H s statenent? Ernesto Gonzal ez adnmits to steal-
ing that gun in his statenent?

A He admits to burglarizing Lance’s apartnent.

Q Wth who?

MR. BARON [ defense counsel]: Objection, your Honor.
MR. HOLDEN [ ASA]: He brought it out.

MR. BARON: It was response to a question.

MR. HOLDEN: He brought it out.

THE COURT: That’s a question, it’s overrul ed.

BY MR. HOLDEN:

Q Ernesto Gonzalez admits to burglarizing that
house with who?

A He clains it was with ne.
Q Wth you?

A He clains it was with ne, it wasn't.
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Q Okay, but that’s in his statenent, too; right?
A Sure.

Q He claims it’s himself, and he clains it’s you
and it's that gun right there that we are talking
about that was at Lance Peller’s house?

A He’s trying to get hinself from under thirty
years.

MR. BARON:. Judge, can we approach? Objection. Can we
appr oach?

THE COURT:  Sure.

(Ther eupon, a sidebar conference was had on the record
outside the hearing of the jury.)

MR. BARON. A statenment has got to a --

MR. HOLDEN: Excuse ne.

MR. BARON: -- the State is opening the door by the
guestions, M. Hudson is being responsive, | objected.
I have objected, |I'm asking for a ms-trial. That

i nformation should not come before this jury it has
nothing to do with this case.

MR. HOLDEN: Judge, it’s his own very volition, |
never asked him he told nme hinself, “I know where the
gun canme from now.”

THE COURT: | agree, | think it’s only natural to fol-
| ow-up, to ask where he left that hanging, since he
created the situation. Your notion for ms-trial is
deni ed.

(Thereupon, the sidebar conference was con-
cl uded.)

BY MR, HOLDEN:
Q Listen to nmy question. The gun that you're talk-
ing about is the same gun that | just showed you

that’'s in evidence, has been declared the nurder
weapon in Lance Peller, which is State’'s 101; right?
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A What ' s the question?

Q That you say Ernesto Gonzal ez says in his state-
ment that you and him took that gun from Lance Pel -
| er’s house during the burglary?

A Yes.

A. The i ssue was preserved for review.

Al t hough counsel did not identify a specific |egal basis
when the matter came up, the state immedi ately argued the evi-
dence was admi ssibl e because “He brought it out.” T15 2012.% It
cl ai med appel | ant opened the door in response to its questioning
as to whether he had any idea or knew who stole the gun. The
defense replied that appellant nerely responded to the state’s
guesti on. Id. The judge then overruled the objection w thout
asking for a basis. Id. It appears that he understood its na-
ture from the context. Cf. 890.104(1)(a) and (b), Fla. Stat.

1]

(specific ground required if “not apparent fromthe context”);

Reyes v. State, 580 So. 2d 309, 310-11 n.4 (Fla. 3" DCA 1991)

(hearsay; “we do not agree that the defendant’s general objec-
tion to such obviously inperm ssible testinony did not preserve
the issue for appellate review See S 90.104(1)(b), Fla.Stat.

(1989).”); Wods v. State, 733 So. 2d 980, 987 (Fla. 1999)

(“vague” objection preserved hearsay issue when basis clear from

8 The state argued no other ground for the evidence’s adnis-
sion. Lest it now press the tipsy coachman into service, appel-
| ant notes that hearsay evidence of a collateral crime is inad-
m ssible. See Petersen v. State, 650 So. 2d 223 (Fla. 5" DCA
1995). If the state thought the evidence was ot herw se adm ssi-
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context); Simmons v. Baptist Hosp. of Mam, Inc., 454 So. 2d

681, 682 (Fla. 3" DCA 1984) (objections made “both on specific
grounds and on grounds ... apparent fromthe context”).
A ruling on the nerits disposes a claimof waiver. In Sa-

voie v. State, 422 So. 2d 308 (Fla. 1982), the judge denied a

md-trial motion to suppress both on the nerits and on the
ground of waiver because it was untinmely. This Court wote that
the ruling on the nerits dispensed with any claim of waiver
“The trial judge considered the nmotion on the nmerits, and we
find that this renders the waiver issue noot.” 1d. at 310.

At bar, the judge ruled on the nerits and shortly afterward
agreed with the state's door-opening argunment:® “| agree, |
think it’s only natural to follow up, to ask where he left that
hangi ng, since he created the situation. Your notion for ms-
trial is denied.” T15 2013.

B. The ruling that the evidence was admi ssible on the

ground that appellant “created the situation” was contrary
to the law and the facts.

A judge’'s discretion on evidentiary rulings “is limted by
the rules of evidence,” Johnston, 863 So. 2d at 278, and judges

do not have discretion to make rulings contrary to the |aw or

ble, it would surely have introduced it in its case.

° As for ASA Holden's statement at the bench that “I never
asked him he told me hinself, ‘1 know where the gun canme from
now.’” the record shows that he brought the subject up and then
hammered away at it, asking: “You know Lance's gun got stolen
right?”, “No idea who stole that gun?”, “Do you know?” (twi ce)
bef ore appellant said, “Now | do.”
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facts. Cf. Canakaris, 382 So. 2d at 1202-1203; Cooter & GCell

496 U. S. at 405. The ruling at bar was contrary to the facts
because it was the state that created the situation, and con-
trary to the | aw because the state may not use cross-examnation
to open the door to inadm ssible evidence.

Li ke any other w tness, appellant had to answer proper ques-
tions on cross. But his taking the stand did not authorize the
i mproper cross-exam nation the state used to bring up the hear-
say claimthat he stole the gun. The state, not appellant cre-
ated the situation

The state nay not use cross to open the door to inadm ssible

evi dence. In Taylor v. State, 855 So. 2d 1 (Fla. 2003), the

state cross-exam ned the defendant’s wi fe about privileged nat-
ters, contending that the door had been opened. This Court found
error, witing “it was the State's questioning that ‘opened the
door’ and elicited the privileged information” (id. at 26-27):

In the instant case, no privileged material was re-
veal ed until the State asked Ms. Taylor how she knew
that MJunkin did not have enough noney and she re-
sponded that “maybe” Taylor had told her. The State
t hen proceeded to ask about the privileged conversa-
tion leading to the question, “And he told you that
M chael needed noney to get back to Arkansas?” to
which Mrs. Taylor responded “Yes.” At this point, Ms.
Tayl or had answered the State's question, and there-
fore there was no way to prevent the privil eged mate-
rial from being revealed. [Cit.] However, defense
counsel's subsequent objection revoked any inplicit
wai ver regarding further testinony about privileged
matters. FN29 Thus, the court erred in requiring Ms.
Tayl or to continue answering questions with regard to
privileged material. First, it was the State's ques-
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tioning that “opened the door” and elicited the privi-

| eged informati

on. Second, Taylor's counsel imedi-

ately interrupted the proceedings after Ms. Taylor's
brief answer, which pronpted the judge to send the
jury out, and the parties presented argunents before

the trial court

overrul ed Tayl or's objection. See Ev-

ans v. State, 800 So. 2d 182, 188 (Fla. 2001) (stating

t hat even where

a witness is able to answer a question

before objection, *“an objection need not dways be
made at the nonent an exam nation enters inpermssible
areas of inquiry”); Jackson v. State, 451 So. 2d 458,

461 (Fla. 1984)
316, 323 (Fla.

. But see Whodel v. State, 804 So. 2d

2001) (finding that defendant waived

marital privilege by waiting two days after prosecutor
comented on the marital privilege before noving for
mstrial). Third, if the trial court had sustained
Taylor's objection, the court could have instructed
the jury to disregard Ms. Taylor's testinmony as to
the privileged conversation. See Jackson, 451 So. 2d
at 461. And, finally, even if a limted waiver of the
privilege occurred, Taylor's objection would have re-
voked the waiver.

FN29. The State argues that Taylor consented to the

di scl osure of a

significant part of the matter or com

muni cation by placing Ms. Taylor on the stand and

eliciting testi
ti cket. However

nony about her purchase of the bus
Ms. Tayl or was not asked about her

comruni cations with Taylor during direct exam nation.
Calling a witness who holds a testinonial privilege to

the stand will

not necessarily waive that privilege.

Cf. Brookings v. State, 495 So. 2d 135, 139 (Fla.

1986) (holding that client who testified to facts, but
did not discuss substance of communication, did not
wai ve attorney-client privilege because “[i]t is the
conmuni cation with the counsel that is privileged, not

the facts”).

Qusley v. State, 763 So. 2d 1256 (Fla. 3" DCA 2000), is sinilar.

At his murder trial,

Qusl ey denied owning a weapon at the tinme

of trial or on the day of the crime. On cross, the state |ed

himto say he never

had done so, then inpeached himw th prior

weapon possession convictions. The Third District disapproved,
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writing that, since “the ‘inpeachnent’ was only of testinony
first elicited by the prosecutor on cross examnation, it was
entirely unjustified.” Id. at 1256-57.

Robertson v. State, 829 So. 2d 901 (Fla. 2002), affirmed the

rul e against using cross to create a door-opening situation. At
Robertson’s nurder trial, the state asked on cross if he had
ever threatened anyone close to himwith an AK-47, then used his
answer as a basis for presenting evidence of a prior assault.
This Court disapproved. It wote that “to open the door, ‘the
defense nust first offer msleading testinony or nmake a specific
factual assertion which the state has the right to correct so
that the jury will not be msled.”” 1d at 913. The “*'opening
t he door’ concept allows the cross-exam nation to reveal the
whol e story of a transaction only partly explained in direct ex-
am nation.” 1d. This Court concluded (id.):
Because the State could not introduce the evidence

of Robertson's alleged prior threat to his ex-wife as

Wllianms rule evidence, the State cannot rely on the

| aw of inpeachnment to introduce the sanme evidence

t hrough the back door by asking an inperm ssible ques-

tion regarding an alleged prior crine.

Simlarly, the state could not rely on the |aw of inpeach-
ment to introduce Gonzal ez’ s hearsay statenent through the back
door at bar. Appellant said nothing about the theft of Peller’s
gun on direct: he only said he did not bury the gun found at

the church, T15 1976, and he refused Mejia's offer of a pistol.

T15 1945-46. Under Mosley and Robertson, he did not open the
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door to cross as to whether he and Gonzal ez stole Peller’s gun.

He was conpelled to answer the state’'s questions. But the fact
t hat he answered them did not open the door to Gonzal ez’ s accu-
sati on.

C. The error was not harm ess beyond a reasonabl e doubt.

1. The error was prejudicial as to guilt.

At bar, the evidence was not harm ess beyond a reasonable
doubt. Evidence of another crime “is presuned prejudicial be-
cause of the danger that a jury will take the bad character or
propensity to commt a crine as evidence of guilt of the crinme

charged.” Valley v. State, 919 So. 2d 617 (Fla. 4'" DCA 2006).

See also Gore v. State, 719 So. 2d 1197, 1199 (Fla. 1998) (“pre-

suned harnful”); Czubak v. State, 570 So. 2d 925, 928 (Fla

1990) (“presunptively harnful”).

Appel | ant explained to the jury why he had Peller’s and
Fi zzuoglio's effects, and how he had been at the scene and in
Fizzuoglio's car. He said he sought to thwart the plot to kil
Pel l er. The state contended he was part of the plot. Jurors
woul d conclude from Gonzal ez’s statenent that appellant stole
the gun as part of the plot.

The evidence that appellant had the nurder weapon was: (1)

Fi zzuogli o' s testinony that appellant had the gun and that Pel-

| er asked how he got his gun; and (2) Jeff Stronoski’s testinony

that he believed it was the same gun that appellant had in a
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bag. Appellant’s testinony refuted Fizzuoglio’s. The jury

coul d have concluded that her testinony was not sufficiently
credi ble to convict a man and condemm himto death for nurder.

It could al so have easily discounted Stronoski’s identification
of the gun in the bag. He did not exam ne the gun. He only saw
the bag a couple of tines, and testified to only one time that

he saw the gun. He “peeked and | ooked inside the bag,” and re-
menbered seeing a gun. R8 1014. Hi s vague description of the
gun showed he was no expert on firearmidentification. He said
it wasn't a very big gun, it was nmedium sized, not shiny, it

wasn't a revolver, it was an automatic type. R38 1016.

Thus, Gonzalez’'s statenent that he and appellant stole the
gun was very helpful to the state to put the nmurder weapon in
appel l ant’ s hand.

Further, the state conpounded this prejudicial effect by re-
peating the evidence in final argument (R16 2146):

Al so, when the Defendant took the stand and told us

one other thing. According to what he told us, ac-

cording to Ernesto Gonzal ez, he was involved in the

burgl ary back on 8/ 29 when the gun was stolen. Renmem

ber when we talked to the deputy about the gun being

t aken, the night of the gun being taken, he tells us

t hat .

Cf. Rivera v. State, 807 So. 2d 721, 722 (Fla. 3° DCA 2002)

(“reference during closing argunent to the officer’s inadm ssi-

bl e testinony conpounded the error.”); Brooks v. State, 918 So

2d 181, 201 (Fla. 2005) (state “conpounded the error by inper-
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m ssibly relying on the inpeachment as substantive evidence in
cl osing argunments”).

The error was not harnl ess beyond a reasonable doubt. It
deprived appellant of his right to a fair trial on conpetent
evi dence under the Due Process, Jury, Confrontation and Cruel
Unusual Puni shnent Cl auses of the state and federal constitu-
tions. This Court should order a new trial.

2. The error was prejudicial as to penalty.

Jurors could have taken the evidence as show ng that appel-
[ ant was part of a plan to nurder Peller fromthe tinme of the
burglary two nonths before. They could use it to support CCP or
give it added weight. The vote for death was 7-5. One vote
coul d have changed the outcone. The state cannot show beyond a
reasonabl e doubt that the error did not affect at |east one of
t he seven jurors who voted for death. The error deprived appel -
lant of a fair and |lawful penalty determ nation under section
921. 141, Florida Statutes, and Due Process, Jury, Confrontation
and Cruel Unusual Punishment Cl auses of the state and federa
constitutions. This Court should order resentencing.

3. WHETHER | T WAS ERROR TO LET THE STATE COMMENT ON
APPELLANT" S FAI LURE TO TESTI FY AGAI NST OTHERS.

The state told jurors it needed sonmeone to testify against
t he person appell ant spoke to on the phone. Appellant contended
the argunent inproperly comented on his right not to testify

and to remain silent, and noved for a mstrial. The judge ruled
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it was a fair comment on the evidence (T16 2086-87) (e.s.):

[ MR. HOLDEN:] ... . The Defendant also told detec-
tives that he would accept the charges and that he’s
willing to spend the rest of his life in prison for

what happened. The detectives are saying at the sane
time, why, why don’t you tell wus, why should that
ot her guy get out there and be able to roam around
free. G ve us that guy you were on the phone wth,
who's calling the shots. Because the guy who pull ed
the trigger is the guy with the gun, we'd also |ike
the guy who's on the phone, that’s why our investiga-
tion continues, but we need soneone to tell us who's
on the phone and to testify.

[ Def ense approaches bench for sidebar]

MR. BARON: Your Honor, this argunent is consistent
with the comment or questioning during the testinony, *°

concerning | believe it’s a indirect conment on ny
client’s right not to testify, not to give information
because he gave sonme testinony. | believe what M.

Hol den is indicating is an indirect conment on ny cli-
ent’s right to remain silent and I’m renewi ng ny no-
tion for a mstrial based upon the coments and the
evidence in trial.

MR. HOLDEN: You know, Judge, if they didn’t ask him
during direct exam nation, why didn't you tell the po-
lice these issues, but they asked himwhy did you tell
the police this, that’'s when he gave his story.

THE COURT: It'’s a fair coment on the evidence. Mb-
tion for mstrial is denied.

10 Bukata had said on direct that the investigation was on-
going up to time of trial. T12 1522. He said the sanme on
cross, and also said only appellant had been charged in the on-
goi ng investigation. T12 1530, 1563. On redirect, the state
asked if the ongoing investigation was about who appel | ant spoke
to on the phone, and appellant noved for a mistrial, arguing it
was a comment on silence. T12 1564-67. The judge rul ed appel-
| ant opened the door, although appellant pointed out that the
state brought up the ongoing investigation on direct. 1d. Bu-
kata then said he was investigating Mejia and Dilger as con-
spirators, and his ongoing investigation was to |ocate Mji a.
T12 1568, 1573-74. (This even though Bukata had gotten Mejia
deported. T12 1531, 1562-63.)
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(Thereupon, the sidebar conference was concl uded.)

MR. HOLDEN: He asked him that’s what we want, we
want the guy on the other end of that phone. W0 is
it? That’s why it’s an ongoing investigation.
There’s nore than one person involved in this, no
guestion about it, but we need one [sic] someone to
give us those other people. W know you, Russell Hud-
son, pulled the trigger and took Lance Peller’s |ife,
no doubt about it, but who sent you there and how do
we prove who sent you there. That’s the ongoing in-
vesti gati on.

The judge erred: the comment was not a proper coment on
the evidence; it was an inproper comment on silence. The com
ment was prejudicial and this Court should reverse.

A. The state nade an i nproper conment on silence.

A comrent on the right to remain silent “is serious error.”

Rimer v. State, 825 So. 2d 304, 322 (Fla. 2002). Such com

ments are “of almost unlimted variety.” State v. DQiilio, 491
So. 2d at 1132. This Court views such a remark from the
jury’s perspective. It considers whether the remark is “fairly

suscepti ble of being interpreted by the jury as a comment on si-

|l ence.” Fitzpatrick v. State, 900 So. 2d 495, 516 (Fla. 2005).

Even if a defendant testifies at trial, the state may not
comment on his or her failure to testify at a separate proceed-

ing. See Sinpson v. State, 418 So. 2d 984 (Fla. 1982) (comrent,

on cross of defendant, on failure to testify before grand jury

was i nproper comment on silence); Gunewald v. U S., 353 U S

391 (1957) (sane); WIllinsky v. State, 360 So. 2d 760 (Fla
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1978) (same; failure to testify at prelimnary hearing).

Jurors woul d reasona-
bly interpret the comment as a conment on silence. The state
said it needed soneone to testify against the person on the
phone with appellant. Since appellant was the only |ogical per-
son that could do so, jurors would understand that it referred

to his not testifying against Mjia. Cf. Mannarino v. State,

869 So. 2d 650 (Fla. 4'" DCA 2004) (error to deny mistrial for
comment that there was no expl anation for defendant’s possessi on
of stolen credit cards where only he could make expl anation);

Smith v. State, 843 So. 2d 1010, 1011 (Fla. 1% DCA 2003) (error

to deny mstrial for coment that no one said Smth “was not the
guy” when only he could have done so; citing cases); \Watts (er-
ror to deny mstrial for coment that nobody testified to con-
tradict officer where only Watts coul d have done so); Di xon v.
State, 627 So. 2d 19 (Fla. 2" DCA 1993) (error to deny mstrial
for coment that only one participant in crinme testified where
only Di xon coul d have been other participant).

Here, jurors would reasonably take the state’'s argunent as a
comment on appellant’s failure to testify against Mejia. Hence,
the state nmade an inproper conmment on silence.

B. The state did not make a fair comment on the evi-
dence.

The judge ruled the state nmade “a fair comment on the evi-

dence.” T16 2087. Apparently he referred to Bukata’s di scus-
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sion with appellant on October 31, which did not support the
state’s comment. Bukata tal ked to appellant “about him fully
cooperating, telling me about Felipe Mejia so that | can persue
[sic] Felipe.” T12 1483. 1In the car, Bukata asked himto think
about what they had tal ked about, and he replied that he real -
ized that, from Bukata’s viewpoint, why should he go down and
“l'et him [Mejia] float around the world, you know, and, and
just, you know, scott free.” T12 1499-1500. Bukata asked, *“But
if he, if he’s the guy that asked you to kill Lance your friend,
and he's the guy that is, | guess, responsible indirectly for
his death, why would he be able to roan?” T12 1500. They di s-
cussed the call to Mejia. T12 1500-01. Appellant acknow edged
that he had identified Mejia s photo, T12 1506-07, and he de-
scribed Mejia s vehicles. T12 1509-10.

Thus, Bukata tal ked to appellant about fully cooperating and
telling himabout Mejia so he could pursue him He did not nen-
tion testifying against Mejia. There was no talk of the offi-
cers wanting appellant to prove who sent himthere.

The statenent that “we need sonmeone ... to testify” was not
a fair comment on the evidence. It was reasonably susceptible
of being taken by the jury as referring to appellant’s failure
to testify against Mjia.

C. The standard of review is whether the error was harm
| ess beyond a reasonabl e doubt.

As the judge did not recognize the error and took no correc-
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tive measures, the state nust show the comment was harm ess be-

yond a reasonabl e doubt. Conpare State v. Di Guilio, 491 So. 2d

at 1139 (harm ess beyond reasonabl e doubt standard applied when
judge denied nmotion for mstrial as to comment on silence wth-

out taking corrective action)' to Goodwin v. State, 751 So. 2d

537, 547 (Fla. 1999) (“harm ess error analysis under DQiilio is
not necessary where ...the trial court recogni zed the error, sus-
tained the objection and gave a curative instruction”). See

al so Watts (applying harnl ess-beyond-reasonabl e- doubt standard

to denial of mstrial where judge did not recognize error and
took no corrective action). This Court wote regardi ng the de-
nial of a mstrial during the state's final argument in Parker
v. State, 873 So. 2d 270, 284, n. 10 (Fla. 2004):

In Goodwin v. State, 751 So. 2d 537 (Fla. 1999), we
held that “use of a harnmless error analysis under
[State v.] DiGuilio, [491 So. 2d 1129 (Fla. 1986),] is
not necessary where ... the trial court recognized the
error, sustained the objection and gave a curative in-
struction.” 751 So. 2d at 547. Because the trial court
in this case neither su stained Parker’s objection in
front of the jury nor gave a curative instruction, we
conclude that a harm ess error analysis is appropriate
in this case.

At bar, the judge also did not sustain the objection in

1 The DCA opinion shows that DiGuilio noved for a mstria
wi t hout maki ng, and wi thout the court ruling on, an objection:
“At that point, defense counsel interrupted, asked the court to
excuse the jury, and pronptly noved for a m strial on the ground
that the foregoing testinmony was an inperm ssible coment on de-
fendant’s right to remain silent. The nption was denied and the
trial continued.” DiGuilio v. State, 451 So. 2d 487, 488 (Fla.
5'" DCA 1984).
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front of the jury or give a curative instruction. Hence, harm

| ess error analysis under State v. DiGuilio is appropriate.

D. The i nproper argunent was prejudicial.

This Court reverses for an inproper argunent if it was so

prejudicial as to vitiate the entire trial. Duest v. State, 462

So. 2d 446, 448 (Fla. 1985). Comments on silence have a “sub-
stantial |ikelihood” of vitiating the trial:
It is clear that comments on silence are high risk er-
rors because there is a substantial |ikelihood that
meani ngful comments will vitiate the right to a fair
trial by influencing the jury verdict

State v. Di@uilio, 491 So. 2d at 1136-37; Watts v. State, 921

So. 2d 722, 724 (Fla. 4'" DCA 2006).
A court nust reverse unless it can “see from the record”

that the argunment did not prejudice the accused. Sci ppi o V.

State, 943 So. 2d 942, 944 (Fla. 4'"" DCA 2006); McCall v. State,

120 Fla. 707, 728, 163 So. 38 (1935) (question is whether court
“can see fromthe record that the conduct of the prosecuting at-
torney did not prejudice the accused, and unless this conclusion

can be reached the judgnent nust be reversed”); Robinson v.

State, 881 So. 2d 29, 31 (Fla. 1° DCA 2004) (quoting MCall).
The comrent at bar was prejudicial and was not harml ess be-
yond a reasonable doubt. It vitiated the trial; one cannot see
fromthe record that it did not prejudice appellant. The judge
conpounded the error by finding no error and allow ng the argu-

ment. Cf. \Wheeler v. State, 425 So. 2d 109, 111 (Fla. 1° DCA
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1982) (inproper argunent; “The court’s overruling of the objec-
ti on conpounded the prejudice.”).

The case boiled down to a credibility contest between appel -
| ant and Jennifer Fizzuoglio. The comment went to appellant’s
credibility. It sought to have jurors hold against himthe fact
that he did not help prosecute others, to penalize himfor not
giving the state the other people, and to convict him because
the state needed his testinony to proceed against Mjia. It
di stracted jurors fromthe case before them and offered a rea-
son to convict other than the evidence as to guilt. It deprived
appellant of his rights under the state and federal constitu-
tions to a fair trial on conpetent evidence, to remain silent,
and to due process, a fair jury trial, and to be free of cruel
and unusual punishnment. Art. 1, 88 9 16, 17, and 22, Fla.
Const., Amends. 5, 6, 8, and 14, U S. Const. This Court should
order a new trial.

There was separate prejudice as to penalty. Jurors could
have given nore weight to CCP thinking appellant coldly refused
to testify against his supposed co-conspirators. They coul d
have used the comment to dimnish the weight of mtigation for
the same reason. They could also have | essened its weight on
the ground that appellant’s failure to testify for the state
agai nst others made himless subject to rehabilitation and nore

fit for execution. One cannot say beyond a reasonabl e doubt
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that the argunent did not affect at | east one of the jurors who
voted for death. It deprived appellant of his rights under the
state and federal constitutions to a fair trial on conpetent
evidence, to remain silent, to due process, a jury trial, and
confrontation of witness, and to be free of cruel and unusua

puni shnment. Art. I, 88 9, 16, 17, and 22, Fla. Const., Anmends.
5 6, 8, and 14, U.S. Const. This Court should order jury re-
sent enci ng.

4. VWHETHER THE COURT ERRED | N DENYI NG THE DEFENSE’ S
REQUESTED JURY | NSTRUCTI ON ON HAC.

The judge denied a requested defense jury instruction that
HAC addresses the effect of the defendant’s actions on the nur-
der victim and not their effect on others present. Appel | ee
then used the instructions as given to urge consideration of the
terror and suffering of Jennifer Fizzuoglio and even Peller’s
famly as to HAC. The judge commtted reversible error in deny-

ing the requested instruction.

A. Proceedi ngs bel ow.

The defense requested that the court instruct the jury:

In determ ning whether the killing was especially hei-
nous, atrocious, or cruel, you are considering only
the effect defendant’s actions had upon the victim
and not the effect the actions had upon other people
who were present but were not kill ed.

R4 729; SR 64-65. The state agreed that HAC “just has to do
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with the victim Lance Peller, in this case” but argued the
standard instruction covered the matter. SR 64-65. The judge
did not announce an imediate ruling, but |ater denied the re-
gquested instruction wthout explanation in a witten order. R4
729. Appel | ant unsuccessfully renewed the request at the start
of the jury penalty proceedings. Ti18 2211-12.%

In argunent to the jury, the state urged jurors to consider
the effect of appellant’s acts on others as supporting HAC
Di scussing HAC, T19 2409-11, it asked why appellant told Peller
and Fizzuoglio there were people outside and continued (T19
2409)

No one ever saw anybody outside. VWhy was he doing
that to the people inside the apartnent?

Could it be to make Jennifer and Lance Peller nore
nervous about what’s going through - could it be to
make them suffer nore about what’s happeni ng? Wy
woul d he go around saying that?

After discussing appellant’s phone call, it continued (id.):

And 1’1l submt to you the evidence shows that he tor-
tured them nentally through this event; so nuch so
t hat Lance Peller couldn’'t catch his breath, so nuch
so he had to call his father and nother to say good-
bye.

After briefly discussing CCP, it returned to HAC, reading from
the instruction and then saying (T19 2411-12):

That part right there, describing heinous, atrocious
and cruel - that’s what | tal ked to you about when he
is running around saying there s people outside,

2 The judge noted that he had granted a request nodifying a
separate part of the HAC instruction. 1d.; R4 730.
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t here’ s nobody there.

The m nutes of anguish these folks are going through
at that time, that’s what we’'re tal king about. That’s
what it’s about.

Torturous nurder [sic] are those that show extrenme an
[ sic] outrageous deprative [sic] as exenplified by de-
sire to inflict high degree of pain and or - see,
fol ks, right there or - or Bthe utter indifference to
[or] the enjoyment of the suffering of another.?®
That’ s hei nous and atrocious and cruel, the nmental an-
gui sh that he put these fol ks through - Lance Peller
and his famly.

B. Appel |l ant was entitled to the special instruction.

A defendant is entitled to a special instruction if (1) the
evi dence supports it, (2) the standard instruction does not ade-
gquately cover the issue, and (3) the special instruction cor-
rectly states the law and is not m sleading or confusing. See

Stephens v. State, 787 So. 2d 747, 756-57 (Fla. 2001). The re-

guested instruction satisfied these three criteria.

First, as appellant noted bel ow, the requested instruction
addressed the evidence: “lI don't want any type of overlapping to
Jennifer Fizzuoglio, and that is why |I'm asking for this in-
struction.” SR 64-65. The judge said he knew t he defense was
concerned that Fizzuoglio's being “freaked out by virtue of the

killing ... in [the jurors’] mnds could constitute heinous,

3 The state here referred to the standard instruction,

whi ch was given to the jury at bar and which said that torturous
murders are exenplified by “[u]tter indifference to, or enjoy-
ment of the suffering of another.” R4 739.
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atrocious and cruel”, and about the “inpact on sonebody el se as
opposed to the actual killing itself.” SR 65. Nevertheless, he
was apparently persuaded by appellee’ s argunent that the stan-
dard instructions covered the issue.

Second, it correctly stated the |aw and was not m sl eadi ng
or confusing: the nurder’s effect on another is irrelevant to

HAC. ™ In Clark v. State, 443 So. 2d 973 (Fla. 1983) two nen nur-

dered a woman as her wounded husband begged for her life. His
suffering was not relevant to HAC. “as pitiable as were M.
Satey's vain efforts to dissuade his attackers fromharm ng his
wife, it is the effect upon the victimherself that nust be con-
sidered in determning the existence of this aggravating fac-
tor.” |d. at 977.

Clark relied on Riley v. State, 366 So. 2d 19 (Fla. 1979).

Ri | ey and another man robbed a store owned by a father and son
They threatened the father and son and another man with guns,
made them lie down, bound and gagged them and shot themin the

head. Only the son survived. This Court held that HAC could

4 ASA Hol den agreed at the charge conference that the pro-
posed instruction correctly stated the law, and said it would be
illogical to consider the effect on another as to HAC. “it's not

| ogi cal because the victimin the kidnapping and the killing, it
has nothing to do with her, it just has to do with the victim
Lance Peller, in this case.” SR 64. He argued, however, that

the standard instruction covered the issue, saying they were
“kind of specific to that” and “pertained to the victimin this
case.” SR 65. He nmde just the “not logical” argunment to the
jury that HAC covered the suffering of Fizzuoglio and even Pel-
ler’'s famly.
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not be based on the effect of the father’s murder on the son,
writing at page 21

Here the atrocity described by the prosecutor
and apparently accepted by the trial judge was the
son’s having to see his father’'s execution death.
There was nothing atrocious (for death penalty pur-
poses) done to the victim however, who died instanta-
neously from a gunshot in the head. As to this as-
pect, the case is simlar to Cooper v. State, 336 So.
2d 1133 (Fla. 1976), where we ruled that a like kill-
ing was not heinous and atrocious within the neaning
of Section 921.141(5)(h).

Thus, Florida | aw supported the requested instruction at bar.

Third, as appellee’s final argunent shows, the standard in-
structions did not cover this issue. They did not explicitly
l[imt consideration to the effect on the victim Appellee read
fromthe instructions given and told jurors HAC incl uded the ef-
fect of the nurder on “another,” including Fizzuoglio and Pel -
ler’'s famly.

C. Prejudicial error occurred.

Decisions as to jury instructions wll not be disturbed ab-
sent prejudicial error, which occurs when, under the circum
stances of the case, there is a reasonable possibility that not
giving a requested instruction could have m sled jurors:

Deci sions regarding jury instructions are within the
sound discretion of the trial court and should not be
di sturbed on appeal absent prejudicial error. Preju-
dicial error requiring a reversal of judgnment or a new
trial occurs only where “the error conplained of has
resulted in a mscarriage of justice.” 859.041,
Fla. Stat. (1989). A “m scarriage of justice” arises
where instructions are “reasonably calculated to con-
fuse or mslead” the jury. Florida Power & Light Co.
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v. McCollum 140 So. 2d 569, 569 (Fla. 1962).

Under the circunstances presented in this case, we
find there was no “reasonable possibility that the
jury could have been msled by the failure to give the
instruction.” [Cit.]

&ol dschmi dt v. Hol man, 571 So. 2d 422, 425 (Fla. 1990). See

also Coday v. State, 946 So. 2d 988, 994 (Fla. 2006) (quoting

and followi ng Goldschm dt); Barkett v. Gonmez, 908 So. 2d 1084,

1086 (Fla. 3" DCA 2005) (there is “prejudicial error when there
is a reasonabl e possibility that the jury could have been m sl ed

by the failure to give the instruction”); Chandler v. State, 744

So. 2d 1058, 1060-61 (Fla. 4'" DCA 1999) (court reviews “to de-
term ne ‘whether there was a reasonable possibility that the
jury could have been msled by the failure to give that instruc-
tion.”").

Prejudicial error occurred at bar. There is a reasonable
possibility that the jury could have been m sled by the failure
to give the instruction.

Appel l ee relied on the instructions as given in telling ju-
rors to consider the effect of appellant’s actions on “the peo-

ple” in the apartnent, and asked if his actions served to “nake
Jenni fer and Lance Peller nore nervous” and make “theni suffer.

It said he “tortured them nentally.” It said the “anguish
these fol ks” suffered was “what [HAC]'s about.” It said HAC in-

volved “the nmental anguish that he put these fol ks through -

Lance Peller and his famly.” Because of the refusal to give
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the requested instruction, the jury could have been msled to
think these were legitimte considerations.

Appel | ee’ s argunent at bar nmapped out the way to nmi sapplica-
tion of HAC.®™ But the jurors could have found their way into
error even w thout such argunment. They were |eft w thout proper
gui dance as to how to treat evidence that Fizzuoglio was freaked
out, panicked and fearful and wanted to see her baby. Appel-
| ee’s argunment nerely underscored the prejudicial effect by nak-
ing concrete the reasonable possibility that the jurors were
m sl ed.

In Enpory v. Florida Freedom Newspapers, 687 So. 2d 846 (Fl a.

4'" DCA 1997), Enory sued for injuries in a traffic accident. An
expert testified, apparently w thout objection, that subsequent
surgery was unnecessary and may have worsened his condition.

Id. at 847. The defense said the evidence served only to show

> Although the defense did not object to the argument, it

is inportant not to |ose sight of the fact that the error was
deni al of the instruction. Appellee conpounded that error in
its argunment. Cf. Spruce Creek Devel opnent Co., of Ccala, Inc.
v. Drew, 746 So. 2d 1109, 1116 (Fla. 5'" DCA 1999) (unobjected-to
jury argunments conpounded objected-to instructional error), dis-
approved on other grounds, WIIlis Shaw Exp., Inc. v. Hlyer Sod,
Inc., 849 So. 2d 276 (Fla. 2003); Butler v. State, 493 So. 2d
451, 453 (Fla. 1986) (“Any assertion that the errant jury in-
struction was harm ess beyond a reasonabl e doubt is clearly re-
butted when the jury instruction is conbined with comments made
by the prosecutor during closing argunment.”); Quaggin v. State,
752 So. 2d 19, 24 (Fla. 5'" DCA 2000) (unobjected-to jury argu-
ments conpounded objected-to instructional error: “Although this
statenment was not objected to and thus was not preserved, we
agree that it contributes to the error in the instructions, to
whi ch an obj ection was made."”).
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that the surgery’s cost was unnecessary and hence not com
pensable. 1d. at 848. The judge refused Enory’s requested in-
struction that the defendant could be liable for the results of
negli gent treatnent. The court’s opinion nowhere shows that
Enory objected to the evidence or that the defense ever argued
that negligent treatnment relieved it of liability. Nevert he-
| ess, the Fourth District found an abuse of discretion in deny-
ing the instruction. It held there was a reasonable possibility
that the failure to give the instruction could have m sled the
jury: “Absent such an instruction, the jury nmay have errone-
ously concluded that the surgery was a substantial cause of
Enmory's injuries which served to sever the causal |ink between
Enmory's injuries and the autonobile accident, for which Florida
Freedom was admttedly responsible.” 1d. The jury was “left
Wi t hout any instruction as to howto treat this evidence.” 1Id

At bar, absent the requested instruction, the jury my have
erroneously concluded that HAC applied because of the suffering
of Fizzuoglio and even Peller’s famly. It was “left wthout
any instruction as to howto treat” both Fizzuoglio' s dramatic
testinony of her own nental state and the effect of Peller’s
phone call on his famly. There is a reasonable possibility
that they could have been m sled by the failure to give the re-

guested instruction.
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It is true that appellee also argued that Peller feared his
death for an extended tine. But jurors could have di scounted
such argunent given Peller’s unconcern when talking to
Pritchard, Fizzuoglio, and Webb on the phone, his general atti-
tude that he could talk his way out of anything, and the fact
that he was on drugs. How nmuch easier for them to focus on
Fi zzuoglio's vivid testinmony of her own nental state and the ef-
fect of the phone call on Peller’s famly in finding HAC

As noted el sewhere in this brief, the sufficiency of the
evi dence for HAC was doubtful. The effect of the killing on
others could have led jurors to find HAC even when, properly
consi dered, they may have rejected it. Even if the jurors m ght
have properly found HAC, they may have inproperly given it nore
wei ght because of the effect on Fizzuoglio and Peller’s famly.

The vote for death was 7-5. The change of one vote could
have changed the outcone. Appellee cannot show beyond a reason-
abl e doubt that the error did not affect the verdict as it can-
not show beyond a reasonable doubt that it did not affect at
| east one of the seven jurors who voted for death. The error
deprived appellant of a fair and lawful jury determ nati on under
section 921.141, Florida Statutes, and Due Process, Jury, and
Cruel Unusual Punishnment Cl auses of the state and federal con-
stitutions. This Court should order jury resentencing.

5. WHETHER FUNDAMENTAL ERROR OCCURRED I N THE STATE S
JURY ARGUMENT ON HAC.
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As shown in Point 4, the state presented the jury with a |e-
gally invalid theory of HAC under Clark and Riley, repeatedly
urging consideration of the nental torture and anguish of
Fi zzuoglio and Peller’s famly. T19 2409-12. It made this ar-
gunment even though it had previously told the judge that HAC ap-
plied only to Peller. SR 64-65. One cannot tell if the jury

based the 7-5 penalty verdict on the state’'s legally invalid

t heory. Even without a defense objection, fundamental error
occurred.
Fundanental error occurs when one cannot tell if a verdict

rests on a valid or an invalid theory of |aw See Tape V.

State, 661 So. 2d 1287 (Fla. 4'" DCA 1995) (fundanental error oc-
curred where court could not determne if jury rested verdict on
legally invalid theory of attenpted felony nurder). MIls v.
Maryl and, 486 U. S. 367, 376 (1988) states:

Wth respect to findings of guilt on crimnal charges,
the Court consistently has followed the rule that the
jury's verdict nust be set aside if it could be sup-
ported on one ground but not on another, and the re-
view ng court was uncertain which of the two grounds
was relied upon by the jury in reaching the verdict.

See also Yates v. United States, 354 U S. 298, 312 (1957) (“a

verdi ct [rmust be] set aside in cases where the verdict is sup-
portabl e on one ground, but not on another, and it is inpossible

to tell which ground the jury selected”), receded fromon other

grounds Burks v. U.S., 437 U.S. 1 (1978).
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At bar, the verdict nmay have rested on a legally invalid
gr ound. It violated the Due Process, Jury, and Cruel and Un-
usual Puni shnment Cl auses of the state and federal constitutions,
and nust be set aside with a remand for jury resentencing.

6. VWHETHER THE COURT ERRED I N ALLOW NG FI ZZUOGLI O S
TESTI MONY THAT PELLER KNEW HE WAS GO NG TO Dl E.

Fizzuoglio testified at phase two that, after appell ant
freaked out and said there were people outside, “Lance knew at
that point that he wasn’t going to nake it out of there alive.”

T18 2243-44. The judge overruled w thout comment appellant’s
objection that the testinmony was speculation. [1d. The judge
erred, and his error was not harmnl ess beyond a reasonabl e doubt.

“Testi nony based on specul ati on shoul d be excl uded as i nad-

mssible.” Jones v. State, 908 So. 2d 615, 621 (Fla. 4'" DCA

2005). Jones was charged with soliciting Ruiz to nurder Hunt, a
W t ness agai nst Jones in another case. They had many di scus-
sions about the plan, during which he told Ruiz to make sure
Hunt never made it to the courtroom Over a defense objection
of specul ati on and hearsay, Ruiz testified that he assumed Jones
meant for himto kill Hunt. On appeal, the court held the tes-
ti rony was not specul ative because “there was clearly evidence
of a basis for Ruiz to know Jones’ subjective nmeaning of the
phrase he spoke to Ruiz” given the “multiple discussions regard-
ing what Ruiz was going to do to Hunt.” 1d. at 622. Under

Jones, error occurred at bar: the record does not “clearly”
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show a basis for Fizzuoglio to know Peller’s thoughts.
Fi zzuoglio and Peller did not engage in “nultiple discussions”
of the topic fromwhich Fizzuoglio would know when Pel |l er woul d
know he was not going to make it out alive.

Al so, unlike Ruiz, engaged in a series of col d-bl ooded one-
on-one di scussions, Fizzuoglio fornmed her opinion in a situation
of drug use and extrenme stress that would affect her perception

She had been out partying with drugs the night before the nur-
der. T13 1652-54. She slept nost of the next day before call-
ing Peller. T13 1655-56. When appell ant pulled out the gun,
she “started freaking out and crying.” T13 1666. She could not
follow the nen’s conversation. |1d. She was crying while appel-
| ant was on the phone. T13 1668. The three of them then did
cocai ne. T13 1669. Appellant began freaking out, Peller was
freaking out, and Fizzuoglio was crying. T13 1670.

“The rules of evidence may be relaxed during the penalty
phase of a capital trial, but they enphatically are not to be

conpletely ignored.” Johnson v. State, 660 So. 2d 637, 645

(Fla. 1995). See also Giffin v. State, 639 So. 2d 966, 970

(Fla. 1994) (“While the rules of evidence have been rel axed
sonmewhat for penalty proceedings, they have not been re-
sci nded”).

Section 921.141(1), Florida Statutes (2003), provides:

: Any such evi dence which the court deens to have
probative value may be received, regardless of its ad-
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m ssibility under the exclusionary rules of evidence,

provi ded the defendant is accorded a fair opportunity

to rebut any hearsay statenents.

The statute hardly authorizes specul ati ve m nd-readi ng which is
even | ess susceptible to rebuttal than hearsay evidence. The
judge erred in allowing the testinony at bar.

The error was not harm ess beyond a reasonabl e doubt. Ap-
pel |l ee used the evidence in jury argunent as to HAC (T19 2407-
08):

Jennifer Fizzuoglio came to his apartnent at eight

o' clock. That’s why | brought her back. Because, re-

menber, she said he started hyperventilating know ng
he is going to die.

He started hyperventilating after eight o' clock.

And he even got up and said: Hey, let her go. This is
bet ween nme and you. Let her go.

He still knows at this point in tine that he is going
to die - the nental anxiety that he is going through.

The judge relied on it in finding HAC, which he gave great
wei ght in the sentencing order (R4 781):

After each did a line of Cocaine, the Defendant

started to freak out telling Ms. Fizzuoglio and M.

Peller that there were people outside and if he did

not kill M. Peller all three of them would be killed.

Penal ty Phase Transcript dated June 24, 2004, p. 22438.

Ms. Fizzuoglio testified that “Lance knew at the
point that he wasn’t going to make it out of there
alive.” Transcript, p. 2244.

Jurors could easily have relied on the inconpetent evidence
in finding HAC. Even if they properly found HAC, they may have

given it nore weight because of the inproper evidence. The
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change of one vote could have changed the outcone. Appel | ee
cannot show beyond a reasonabl e doubt that the error did not af-
fect at |east one juror who voted for death.!® The judge s deci -
sion was also affected: he considered the evidence proper (he
ruled it adm ssible) and relied on it in his sentencing order

The error deprived appellant of a fair and |lawful penalty deter-
m nation under section 921.141, Florida Statutes, and Due Proc-
ess, Jury, and Cruel Unusual Puni shnent Cl auses of the state and
federal constitutions. This Court should order resentencing.

7. WHETHER HAC WAS USED | N ERROR.

Appel l ant did not have the torturous intent that makes a
shooting especially heinous, atrocious or cruel (HAC). Peller
did not suffer the extrene physical or nental torture required
by HAC. The judge made findings not supported by the record
This Court should reverse the sentence because of the erroneous
use of HAC

A. Appell ant did not act with the torturous intent
t hat HAC requires in shooting cases.

HAC applies to nmurders that are “both consciencel ess or
pitiless and unnecessarily torturous to the victim” Richardson

v. State, 604 So. 2d 1107, 1109 (Fla. 1992). See also State v.

Di xon, 283 So. 2d 1, 9 (Fla. 1973), Boyd v. State, 910 So. 2d

1% Appellee said it recalled Fizzuoglio specifically to pre-
sent the evidence. T19 2407-08. Thus, it calculated that the
evi dence woul d affect the verdict.
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167, 191 (Fla. 2005). It requires an intent to cause unneces-
sary and prol onged suffering in shooting cases.

In Bonifay v. State, 626 So. 2d 1310, 1311 (Fla. 1993),

Bonifay shot a clerk from outside a store, then went inside
where the clerk was lying on the floor “begging for his life and
tal ki ng about his wife and children.” Bonifay said to shut up
and shot himtwce. This Court struck HAC as there was no tor-
turous intent (id. at 1313):

The record fails to denonstrate any intent by Bonifay

to inflict a high degree of pain or to otherw se tor-

ture the victim The fact that the victim begged for

his life or that there were nultiple gunshots is an

i nadequate basis to find this aggravating factor ab-

sent evidence that Bonifay intended to cause the vic-

timunnecessary and prol onged suffering.

In Diaz v. State, 860 So. 2d 960, 967 (Fla. 2003), D az shot

Li ssa Shaw in her garage. As she fled, he pointed the gun at
her father, Charles. Diaz chased himinto the house, where his
quadriplegic wife watched him try to calm Diaz down. Di az
pulled the trigger, but the gun was out of bullets. He rel oaded
and Charles ran to the bathroom where Diaz hunted hi mdown and
shot him repeatedly. Diaz, 860 So. 2d at 963-64. This Court
struck HAC, relying on cases “where no evidence showed that the

def endant intended to cause the victimunnecessary and prol onged

7 By contrast, in cases involving strangul ation, stabbing,
savage beatings, etc., there is generally not a strict require-
ment of such an intent because the very nature of the killing

makes it HAC. Cf. Overton v. State, 801 So. 2d 877, 901 (Fla.
2001) (strangulation is “nearly per se heinous”).
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suffering.” 1d. at 967.

At bar, appellant did not have a torturous intent. He did
not taunt or beat Peller, he did not conmt acts showi ng intent
to cause unnecessary, prolonged suffering. He took cocaine, was
freaked out, was paranoid, and banged his head agai nst the door
before the shooting. Torturous intent was the furthest thing
fromhis m nd.

B. This Court has struck HAC in conparable or nore
aggr avat ed cases.

This Court has struck HAC in cases involving nore suffering

Cf. Mharaj v. State, 597 So. 2d 786 (Fla. 1992) (Mharaj con-

fronted father and son, shot father in |leg, had cohort tie them
up, shot father when he lunged at him began questioning son

shot father as he crawl ed away, restrained son who broke | oose,
t ook son upstairs and shot himas he faced wall; HAC struck for

son’s nurder);'® Hartley v. State, 686 So. 2d 1316 (Fla. 1996)

(juvenile drug deal er abducted by nmen with gun to head, forced

to drive to school, shot five tinmes); Geen v. State, 641 So. 2d

391 (Fla. 1994) (Green accosted man and woman, tied man’s hands
behi nd back, fired gun but no one was hit, abducted pair,
threatened to kill woman when she tried to escape, man got gun
and fired at him and yelled for wonan to escape, she fled, man

found shot with hands tied behind back); Reaves v. State, 639

8 Maharaj was sentenced to life for the father’s mnurder.
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So. 2d 1 (Fla. 1994) (deputy begging for life shot four tinmes);

Street v. State, 636 So. 2d 1297 (Fla. 1994) (Street took Offi-

cer Boles’ gun in struggle, shot other officer three tinmes, then
shot Boles three tinmes, ran out of bullets, went back for other
of ficer’s gun, chased wounded Bol es around car and shot himin
chest; one shot fired in firmcontact with shirt under bullet-

proof vest; HAC struck for Boles’ nurder);' Robertson v. State,

611 So. 2d 1228 (Fla. 1993) (gunman accosted couple in car, de-
manded nmoney from man then shot him denmanded wonan’s rings and
shot her as she wept and screaned she had no noney); Santos v.
State, 591 So. 2d 160 (Fla. 1991) (man chased down scream ng
woman with little girl in her arms, grabbed her, spun her

around, shot her and girl);? Cook v. State, 542 So. 2d 964 (Fla

1989) (defendant forced way into closed restaurant, tried to rob
wor ker who did not speak English, hit himwth metal rod and
shot him then shot man’'s wife as she screamed and grabbed his

knees); Watt v. State, 641 So. 2d 355 (Fla. 1994) (Watt 1)

(woman taken from bar, driven across state, shot in head in a

ditch “to see her die”).

% The judge did not find the other officer’s murder HAC.

20 Two days before, the woman had taken a death threat from
Santos so seriously that she summoned the police. Hence she was
in fear for her life for a long tine. Cf. Pooler v. State, 704
So. 2d 1375, 1378 (Fla. 1997) (victim “learned of Pooler's
threat to kill her some two days before she was killed, giving

her anple tinme to ponder her fate”). The facts at bar do not
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The present case does not have the marked horror and terror
of the prolonged ordeal of the son in Maharaj who was bound and
saw his father shot repeatedly, tried to escape, and was marched
upstairs to his death. It does not show the fear and nental
torture experienced by Oficer Boles in Street, who was robbed
of his gun, saw a fellow officer shot, was shot hinself, saw
Street get another gun, was chased bl eeding around his car, and
shot with the gun shoved under his arnor. |t does not show the
fear and aguish of the nmother in Santos, who was under a death
threat for two days, was tracked down while walking with her
children and ran screaning with her baby to flee the nurderous
attack. It is |less heinous, atrocious, or cruel than the nurder
in Geen in which a man was ki dnapped with his hands tied behind
hi s back, struggled for his life, saw his conpani on escape, and
was | ater shot while still bound, helpless and alone. It does
not have the prolonged anticipation of death of Watt | in which
t he woman was driven all the way across the state to be shot in

a ditch. This Court struck HAC in those cases, and should do so

her e.
C. This case does not have the extraordinary addi-
tional torturous acts necessary to nake a shooting
HAC.

To apply to a shooting HAC requires extraordi nary additi onal

torturous acts such as abduction to a renpte area, sexual bat-

show such a | ong period of fear of death.
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tery, numerous non-fatal painful wounds, or the w tnessing of
the murders of famly nurders or close friends. Cf. Hutchinson
(ni ne-year-old saw nmurder of nother, sister and brother wth
shot gun bl asts, saw defendant rack another round, suffered de-
fensi ve wound when shot in arm tried to flee, fell |ooking at
def endant who followed himand fired the | ast shot through his
right ear);?* |Ibar (masked armed men entered home, beat owner
al most continually in presence of two wonen, pushed one woman to
fl oor, chased down and bound ot her, shot owner in wonen’s pres-

ence, shot wonen seven minutes later); Parker v. State, 873 So

2d 270 (Fla. 2004) (store clerk taken by robbers to renote area,
aski ng what they were going to do to her, had hair ripped from
head in car, voided bl adder while alive, suffered excruciatingly
pai nful stab wound to abdonen while she struggl ed, got defensive

wound to hand in struggle); Lynch v. State, 841 So. 2d 362 (Fl a.

2003) (terrified 13-year-old girl held hostage until nother cane
home, saw nother brutally nurdered, was heard scream ng and
very, very upset while Lynch was on phone, Lynch told 911 girl
was terrified before shootings and asked why he was doing this
to her; judge did not find the nother’s nurder especially HAC,

even though Lynch confronted her at her door, shot her in the

L This Court divided 3-3 as to whether HAC applied to this
murder; the trial judge did not apply HAC to the other chil-
dren’s nurders, and inposed a |life sentence for the nmother’s
mur der .
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| eg, pulled her inside, she was scream ng and bl oody from the
wai st down, and then shot her again five to seven mnutes | ater

in the girl’s presence); Hertz v. State, 803 So. 2d 629 (Fla.

2001) (men forced way into wonen’s hone at gunpoint, bound and
gagged them stole property, poured accel erants throughout home
went back to wonen, shot them after one of them said she would
rat her die being burnt up than shot and begged not to be shot in

the head); Evans v. State, 800 So. 2d 182 (Fla. 2001) (gunman

played with scope and laser, pointing it at victim who was
beaten, bound and gagged, marched outside, still bound and
gagged, and told he was |ooking at the last three people he
woul d ever see).? The case at bar does not have simlar hor-

rific facts.

2 Along line of cases striking HAC in prior decades is

simlar. Cf. Henyard v. State, 689 So. 2d 239 (Fla. 1996) (af-
ter seeing nother raped and shot, screanming little girls driven
to another area and shot dead); Farinas v. State, 569 So. 2d 425
(1990) (Farinas kidnapped pleading victim |ater shot her as she
ran scream ng and begging for help, repeatedly unjanmed gun and
shot her twice nore as she |ay paral yzed but conscious); Zeigler
v. State, 580 So. 2d 127 (1991) (victim“shot tw ce, neither be-
ing the cause of death, and while still alive and struggling he
was beaten savagely on the head with a blunt instrunment”); Watt
v. State, 641 So. 2d 1336 (Fla. 1994) (Watt 11) (Watt pistol
whi pped store manager, raped his wife in his presence, shot man-
ager as he pled for wife's life, shot wife, shot co-worker who
had wi tnessed the other crinmes, telling himto listen real close
to hear the bullet com ng, went back and shot manager again);
Douglas v. State, 575 So. 2d 165 (Fla. 1991) (Douglas abducted
couple, said he felt like blowng their brains out, made them
engage in sex acts at gun point, fired rifle in air, hit man so
hard that rifle stock shattered, shot him in head); Pooler,
(Pool er went to woman’ s hone, shot her fleeing brother, tried to
abduct woman as she begged begged him not to kill brother and
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The Due Process and Cruel and Unusual Puni shnent C auses of

the state and federal constitutions require that aggravators

vomted in her hands, broke through |ocked door, chased her

down, hit her head with gun, pulled her to car scream ng and
begging for her life, pulled her back to building as she strug-
gled, shot her five times, pausing to ask if she wanted sone
nore; HAC upheld for woman’s nurder); Alston v. State, 723 So.

2d 148 (Fla. 1998) (victimforced into his own car, repeatedly
begged for life, was taken to renpte area, and vividly contem
pl ated death, was shot by Ellison, remained alive as Alston
spoke to Ellison, was nmoaning and held up hand to fend off fur-
ther attacks as Alston shot himtwice); Walls v. State, 641 So

2d 381 (Fla. 1994) (Walls entered hone at night and deliberately
awakened couple, mde woman tie man up, tied woman up, was at-
tacked by man who got | oose, beat struggling man, slashed his
throat, shot him several tines, westled with crying woman,

ri pped her clothes, shot her as she was curled up crying;, HAC
upheld for woman’s nmurder); Swaffword v. State, 533 So. 2d 270
(Fla. 1988) (victim taken to renote area, raped, shot nine
times, including shots to torso and extrenmities apparently be-
fore rape; killer had to stop and rel oad at |east once); ; Jack-
son v. State, 522 So. 2d 802, 804 (Fla. 1988) (Jackson shot

McKay, took himto renote area and shot him again, then shot

MIton and nade himget in bag and Iie on car floor, took himto
renote area despite pleas for nedical treatnent, and shot him
agai n; HAC upheld for MIton’s nmurder); Henderson v. State, 463
So. 2d 196 (Fla. 1985) (three hitchhi kers bound, gagged, shot

one-by-one in each other’s presence); Steinhorst v. State, 412
So. 2d 332 (Fla. 1982) (drug snuggler shot one man, bound and
gagged his three friends and kept themin small van with man’s
body throughout night, took them to renpte area and killed
them); Francois v. State, 407 So. 2d 885 (Fla. 1981) (arned
masked burglars tied up eight people, robbed them shot two in
one room took rest to another room made them|ie down, shot

each with shotgun); Smth v. State, 424 So. 2d 726 (Fla. 1982)

(robbers took clerk to notel, raped her repeatedly, took her to
renote area, shot her three tinmes); Bolender v. State, 422 So.

2d 833 (Fla. 1982) (victins held at gunpoint, ordered to strip,

beaten and tortured throughout evening); MIls v. State, 462 So

2d 1075 (Fla. 1985) (MIls held knife to victins throat, forced
himto drive to renote area, repeatedly inplying he would be
killed, tied hands behind back, hit head with tire iron, chased
himas he fled, killed himw th shotgun blast); Aford v. State

307 So. 2d 433 (Fla. 1975) (13-year-old girl abducted, raped,

bl i ndf ol ded, repeatedly shot, body left on trash pile).
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“genuinely narrow the class of persons eligible for the death
penal ty and nust reasonably justify the inposition of a nore se-
vere sentence on the defendant conpared to others found guilty

of murder.” Porter v. State, 564 So. 2d 1060, 1063-64 (Fla.

1990) (quoting Zant v. Stephens, 462 U.S. 862, 877 (1983)). The

use of HAC at bar would violate this rule. Instead of genuinely
narrowi ng HAC, it would apply it to any murder involving an
awar eness of inpending death. It would expand rather than nar-

row the nunmber of eligible persons.

D. The judge nade findings unsupported by the record.

This Court reviews to see if substantial conpetent evidence
supports the judge’ s findings. See Diaz, 860 So. 2d at 967
(“conpetent substantial evidence does not support a finding that
this factor applies. We first note that portions of the sentenc-
ing order finding HAC are not supported by conpetent substantia

evidence.”). Pardo v. State, 563 So. 2d 77, 80 (Fla. 1990) says:

Ordinarily, it is within the trial court’s discretion
to decide whether a mtigating circunstance is proven
[Cit.] This does not nmean, however, that we are bound
to accept the trial court’s findings when, as here,
t hey are based on m sconstruction of undisputed facts
and a m sapprehension of | aw.

At bar, the judge made findi ngs unsupported by the record.
1. The judge wote that Peller anticipated his death for

approximately two hours and 15 mnutes from the call to

81



Pritchard until the shooting. R4 781. He based this finding on
Pritchard’ s inconpetent hearsay account, which, even if adm ssi-
bl e, does not support the finding. Pritchard said Peller did
not seem nervous and said the man was going to kill him but
t hen said he was not going to be killed, that everything was go-
ing to be alright. T6 705-07. He “did not sound upset.” T6
709. He sounded perfectly calm he was a very cal mindividual .
T6 713-14. He did not have an anticipation of death, nmuch | ess
the terrorized anticipation required by HAC
Li kew se, Peller said alright and sounded fine when
Fi zzuoglio called. T13 1656-57. He did not seem nervous when
she arrived: he sm |l ed and hugged her, and even took a call
T13 1658-61. When appellant pulled out the gun, Peller | ooked
li ke he had an anxiety attack, and he kept breathing deep and
was shal | ow breat hing, but he cal ned down and they were anxi ous.
T18 2243. Anxiety from having a gun pointed at one is not the
same as the acute terror needed to nmake a nmurder HAC. Cf. M-

jaraj, Hartley. Further, evidence indicated he had done cocai ne

(there was a CD case with cocaine residue on the table, T13

1662), which could have caused breathing irregularities. Re-

gardl ess, appellant did not say he was going to kill him he
said to tell him*®“what | want to hear”. T13 1666.
2. The judge relied on Fizzuoglio’ s inconpetent testinony

that Peller knew he was not going to get out alive when they
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t ook cocai ne and appellant freaked out. R4 781, T13 1668-69
Even if one accepted such inconpetent specul ative evidence, he
was still calm and did not sound upset, scared, anything |like
t hat when Webb called at 9:00. T6 773.

3. The judge wote that appellant heard Peller’s call to
his father. R4 781. The evidence does not support this find-
ing. Fizzuoglio did not hear Peller talking on the phone, and
appellant was with her at that point. T13 1672-74, T18 2245.
Appel | ant then began banging his head against the door. T13
1674-75.

4. The judge wote that appellant led Peller to believe
there mght be a way for himto live, “then dashed his hopes
several times.” R4 781. The record sinply does not show that.

5. The judge wote that Peller’s fear and panic “nust
have” grown with the passage of every m nute. R4 781. Thi s
specul ative finding is contrary to the evidence that Peller was
cal meven at 9:00.

E. The erroneous use of HAC requires resentencing.

The erroneous use of HAC was not harm ess beyond a reason-
abl e doubt. The state presented Fizzuoglio s testinony about
it, and argued it extensively to the jury. T19 2406-09, 2411-
13. Cf. Bonifay, 626 So.2d at 1313 (as HAC was “extensively ar-
gued” to jury, erroneous finding required jury resentencing);

Perez v. State, 919 So. 2d 347, 381-82 (Fla. 2005) (given
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state’s enphasis on HAC, erroneous finding required jury resen-
tencing). The judge gave it “great weight.” R4 781. Al though
he said he woul d have given death even wi thout CCP, R4 790, he
did not say the sane about HAC. The jury voted 7-5 for death.

Cf. Mahn v. State, 714 So. 2d 391, 398 (Fla. 1998) (noting 8-4

recommendati on in holding erroneous use of CCP circunstance was

not harmess); Onelus v. State, 584 So. 2d 563 (Fla. 1991)

(same, HAC); Preston v. State, 564 So. 2d 120, 123 (Fla. 1990)

(noting 7-5 recommendation in reversing after striking prior
violent felony circunstance). There was strong mtigation of
appel lant’ s prol onged sexual abuse by a child-nolesting pinp,
sel f-inprovenment, positive personality traits, and long-term
drug abuse, and his overconm ng the effects of inprisonment. The
use of HAC was not harm ess beyond a reasonabl e doubt. The sen-
tence violates Florida |law and the Due Process, Jury and Cruel
and Unusual Punishment Cl auses of the state and federal consti-
tutions. This Court should order resentencing.

8. WHETHER CCP WAS USED | N ERROR.

The record does not support the cold, calcul ated and pre-
medi tated (CCP) aggravator. This Court has struck CCP in cases
i nvol ving much nore col dness, planning and preneditation.

CCP requires proof that:

the killing was the product of cool and calm reflec-

tion and not an act pronpted by emotional frenzy,

panic, or a fit of rage (cold); and that the defendant
had a careful plan or prearranged design to commt
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murder before the fatal incident (calculated); and
t hat the def endant exhibited hei ghtened preneditation
(premeditated); and that the defendant had no pretense
of noral or legal justification.

Jackson v. State, 648 So. 2d 85, 89 (Fla. 1994) (citations omt-

ted).

Appel l ant did not act with cool and cal mreflection accord-
ing to a careful plan: he took cocaine, freaked out, becane
paranoi d, and was bangi ng his head agai nst the door.

A. This Court has struck CCP in cases involving
col der and nore cal cul ated nurders.

In White v. State, 616 So. 2d 21, 22-23 (Fla. 1993), Wite

broke into the home of Scantling, who had a restraining order
against him and attacked her and a friend with a crowbar on
July 7. Jailed for this attack, he said on July 9 that he would
kill Scantling if he was bonded out. True to his word, he got a
shotgun, tracked her down and nurdered her. At 4:30 p.m on
July 10, he got a shotgun at a pawn shop. He did not seemto
t he pawnbroker to be under the influence of alcohol or drugs.
At 5 p.m, he found Scantling, shot her as she tried to run,
then went up to her and shot her again, telling a witness, “I
told you so.” He seenmed sober and in a very good nobod when a
cab driver picked himup at 5:40 p.m He had cocai ne, valium
and marijuana residue in his urine when arrested the next day,
but testing did not show if he took them before the nmurder. His

sister said he was intoxicated on July 10, and a friend said he
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was high on cocaine between 3:30 and 4:30 p.m The jury re-
jected his intoxication defense. At penalty, he put on evidence
of his self-report of extensive drug use. 1d. at 22-23.

The trial court found CCP in sentencing Wite. It also
found that the nmurder occurred while he was high on cocai ne and
“whil e he (questionably) was under the influence of extreme nen-
tal or enotional disturbance” and that his capacity “to appreci-
ate the crimnality of his conduct or to conformhis conduct to
the requirenments of |aw (questionably) was substantially im
paired.”, and: “Personal ity change caused by a drug problem
upset and j eal ous caused by severed relationship with victim?”
Id at 24. This Court struck CCP because there was evidence of
excessive drug use and the judge explicitly found that Wite was
hi gh on cocaine at the time of the nmurder (id. at 25):

VWile the record establishes that the killing was pre-

medi t ated, the evidence of White's excessive drug use

and the trial judge's express finding that Wite com

mtted this offense “while he was high on cocaine”

|l eads us to find that this aggravating factor was not

established beyond a reasonable doubt and that the

jury should not have been instructed that it could

consider this aggravating factor in recommendi ng the

i nposition of the death penalty.

Under White, CCP does not apply at bar. Bot h appel |l ant and
VWhite were under the influence of cocaine, and Wite was cal nmer
and acted with nore careful execution than appell ant.

At bar, Fizzuoglio saw cocai ne residue on the coffee table

when she cane in, T13 1662; Peller took a call with no interfer-
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ence by appellant, T13 1661; appellant took out the gun and told
Peller to tell himwhat he wanted to hear (w thout saying he was
going to kill him, T13 1662, 1666; appellant nmade a call and
then started freaking out after they snorted cocaine, T13 1667-
69; he was paranoi d about people being outside and was telling
them to hide, T13 1671-72; he went to the front door and was
bangi ng his head against the door and was freaking out inmedi-
ately before he shot Peller. T13 1674-75, T18 2247.

There was al so evidence of excessive drug use. Appellant
seened pretty wasted at Dilger’s place that afternoon, |ike he
had been partying by hinself all day. T14 1827. He was dri nk-
ing and Dil ger thought he was doing ecstasy or cocai ne. T14
1833, 1836. That night he seemed normal for a group in which
“out of it” was normal and Saturday was a drug night. T7 962,
970. The judge found he had a substantial history of drug abuse
and was under the influence of cocaine at the time of the nur-
der. R4 785-86, 789.

In White, the defendant had a fully formed intent to kil
days before the nurder. The state did not establish a simlar
|l evel of preneditation prior to appellant’s arrival at the
apart ment. Peller told Pritchard a guy had been sent to kil
him but said “he’s not going to kill ne because he’'s a friend
of mne”. T6 706-07. Peller did not seemnervous. T6 705. He

said, “everything will be alright.” T6 707. Appellant told the
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police Mejia wanted Peller killed, and appellant went to Pel-
ler’s to warn him and while there he called Mejia to try to
persuade himnot to kill Peller, but Mejia insisted on the nur-
der. T10 1292, 1302-06, 1356; T11 1478-80; T12 1500-03. Ac-
cording to Fizzuoglio, appellant did not kill Peller until after
tal king on the phone, taking cocaine, freaking out, and bangi ng
his head on the door. By contrast, White attacked Scantling in
the past, said in jail that he would kill her, got a gun froma
pawnshop, hunted her down, shot her twice, and left in a very
good nood.

In Watt Il, two escaped convicts entered a pizzeria staffed
by the manager, his wife, and a youth. Watt pistol-whipped the
manager, then undressed his wife and raped her. The manager
begged for his life, saying they had a baby at hone. Watt shot
himin the chest. He shot the wife in the head as she knelt
weepi ng. The youth began to pray and Watt put a gun to his
ear, told himto listen real close to hear the bullet com ng
and shot him Seeing the manager was still alive, he went back
and shot himin the head. 641 So.2d at 1340-41. He presented no
mtigation, and the judge found none. |1d. at 1338, 1340. This
Court struck CCP because there was not “a careful plan or prear-
ranged design to kill.” 1d. at 1341. The case at bar involved
much | ess cold cal cul ated preneditation than Watt 11.

B. The judge nade findi ngs unsupported by the record.
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This Court reviews a finding of an aggravator to see if the

court “applied the right rule of law ... and, if so, whether
conpetent substantial evidence supports its finding.” D az, 860
So. 2d at 965. In doing so, it exam nes the judge's specific

factual findings. 1d. at 967.

1. The judge wote: “Evidence was adduced at trial that
t he Defendant tal ked about killing Lance Peller several weeks
before the killing.” R4 782. The evidence was that appell ant
said Mejia wanted himto kill Peller and appellant went to warn

Peller. The judge then wote that the evidence “clearly shows

t he Defendant arrived at Lance Peller’s apartnment with a | oaded

firearm” I d. Even if true, this is not dispositive under
VWite and Watt I1.
2. The judge wote: “For the following two hours and fif-

teen m nutes, the Defendant discussed the inpending nmurder with
his victim” R4 782. This conclusion is not supported by the
record. At 7 p.m, Peller told Pritchard sonmeone had cone to
kill him but was not going to kill him and Peller was uncon-
cerned, he was perfectly calm There is no evidence of any
ot her discussion to the effect that appellant was going to kill
hi m before Fizzuoglio arrived around 8 or 8:30. Instead, Peller
seened fine when Fizzuoglio called him When she arrived, he
hugged her and greeted her with no sign of concern. He took a

call with no interference from appellant, and with no show of
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concern. \Wen appel |l ant produced the gun he only told Peller to
tell himwhat he wanted to hear. Fizzuoglio freaked out and did
not understand what they were tal king about, but thought it was
about noney. T13 1666. She did not say they were discussing
Peller’s nmurder. Although she said Peller knew he was not going
to get out alive when appellant began freaking out, such incom
petent testinony does not show CCP as appellant was not at all
calm Peller did not sound upset, scared, anything like that at
9 when Webb call ed. T6 773. He just told Webb to call him
back. The record does not show a two and a half hour discussion
of i nmpendi ng nurder.

3. The judge wote that Peller offered no resistance. R4
782. Even if true (Fizzuoglio did not see what happened in the
bat hroom), this is of no consequence. This Court has struck CCP

when the victimdid not resist. See Watt Il (three victins did

not struggle or resist); Power v. State, 605 So. 2d 856 (Fla

1992) (defendant bound and doubl e-gagged girl before stabbing

her). It has struck CCP when the victimresisted. See Street

(officer struggled with Street, was shot as he tried to flee).
It has upheld it when the victim did not resist and when the

victim did resist. See Looney v. State, 803 So. 2d 656, 678

(Fla. 2001) (victinms did not struggle or resist); Boyett v.
State, 688 So. 2d 308 (Fla. 1996) (defendant shot man defendi ng

himself with baseball bat; CCP not struck); Hendrix v. State,

90



637 So. 2d 916 (Fla. 1994) (defendant shot man; when man's wife
fought him he sl ashed her throat; CCP upheld for both crines).

This is not to say that |ack of resistance is never rele-
vant. Its role in finding CCP depends on the facts. |In cases
relying on |lack of resistance, the defendant has carefully inca-
pacitated the victimand acted with cold efficiency. . Pearce
v. State, 880 So. 2d 561, 576-77 (Fla. 2004) (victins taken to
renote area and nurdered separately), Looney. At bar, appellant
did not incapacitate Peller and act with cold efficiency. Pel-
| er noved about the apartnment and conmuni cat ed by tel ephone, and
appel l ant was freaked out, paranoid, and was banging his head
agai nst the door before the killing. Under the facts, whether
or not Peller resisted is an irrel evant consideration.

4. The judge wote the nurder was commtted “execution
style”. R4 782. This Court has not defined the term “execution
style,” but the cases use it for calm deliberate, unenotional
Killings. Cf. lbar, (three victins subdued and nethodically
killed one by one; no indication of agitated enotional state);
Pearce (victins taken to renote area and nmethodically killed in
separate |ocations; no evidence of frenzied enotional state);
Parker (victimtaken to renpte area and shot with no evidence of
anything other than cold calculated intent to kill). The case
at bar does not involve this sort of cold, cal mshooting.

Shooting sonmeone in the head with a purposeful intent to
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kill, however, does not make a nurder CCP. Cf. Watt | (Watt
shot woman in top of head “just to see her die”); Watt Il (nur-
ders not CCP even though Watt nethodically shot three persons,
telling one to listen for the bullet com ng); Santos (rman hunted
down woman and little girl and shot themin the head); Darling
v. State, 808 So. 2d 145, 157 (Fla. 2002) (trial court did not
find CCP although defendant, after raping victim Kkilled her
“execution-style, by a gunshot wound purposefully inflicted by
placing the gun tightly against a throw pillow held directly
next to the victinm s head”).

C. The judge relied on cases that do not support CCP
at bar.

In finding CCP, the judge nmainly relied on Gordon v. State

704 So. 2d 107 (Fla. 1997). R4 782. CGordon stalked the victim
for a nonth, and beat, blindfolded, bound, gagged, and hogtied
hi m before drowning him in a bathtub. Id. at 109-109. The
crime “was painstakingly planned for nonths, and ... included
harassnment and extensive surveillance of the victimat work and
home.” 1d. at 114. There is no indication that Gordon freaked
out, was paranoid, and was banging his head at the tine of the
murder. At bar, appellant apparently did not finally decide to
kill Peller until he was banging his head on the door just be-

fore the shooting.?® This Court will not uphold CCP where the

2 |In fact, the state’s theory was that appellant banged his
head agai nst the door to “get psyched up to do it.” T6 684.
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evidence is susceptible to “divergent interpretations.” Gordon,

id. at 114 (quoting Ceralds v. State, 601 So. 2d 1157, 1163-64

(Fla. 1992)).
The judge wote at R4 782-83 that appellant’s
“degree of deliberate ruthlessness” can be seen when,
after letting Lance use the phone to call his father
to say good-bye, he shot Lance, an unarmed victim in
the head. There is nothing in the evidence that de-
picts the nurder to have been spontaneous, hasty or
i mpul si ve.
The judge ignored undi sputed evidence that appellant was freaked
out, paranoid, and banging his head on the door right before the
mur der . Shooting an unarmed victimin the head after letting

hi m use the tel ephone does not make a nmurder CCP. . Watt II;

Santos; Farinas v. State, 569 So. 2d 425, 427 (1990) (defendant

shot victimin back, causing instant paralysis, “then approached
the victim as she lay face down and, after unjamm ng his gun
three tines, fired two shots into the back of her head.”; CCP
struck). Wyatt | struck CCP although, after conmtting the
three nurders in Watt 1, Watt drove the victimthe state and
shot her in head in a ditch “to see her die” (641 So. 2d at
359):

The trial court found that the gunshot wound to the
top of Nydegger's head was consistent with an execu-

tion-style killing. However, proof of the cold, calcu-
| ated, and preneditated circunstance requires evidence
of calculation prior to the nurder, i.e., a careful

pl an or prearranged design to kill.
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The judge also cited McCray v. State, 416 So. 2d 804 (Fl a.

1982). After burglarizing a van, MCray and others left, but
| ater returned and found the victimsitting in the van. MCray
said he didn't want to | eave enpty-handed, went to the victim
yelled, “This is for you, nother fucker,” and shot him three
times. The evidence conflicted as to whether the victim shot
first. This Court struck CCP. McCray does not support CCP

here. The judge also cited Farina v. State, 801 So. 2d 44 (H a.

2001). There, robbers put four robbery victins in a freezer and
then calmy decided to kill them to elimnate w tnesses, al-
t hough only one of them died. The case at bar does not show the
cal m deli beration involved in Farina.

D. The erroneous use of CCP was not harnl ess beyond a
reasonabl e doubt .

The state argued CCP extensively to the jury. T19 2409-11,
2413-15. The judge gave it “great weight.” R4 783. The jury
recommended death by a 7-5 vote. Appellant presented strong
mtigation of sexual abuse, inprisonnent, self-inprovenent,
positive personality traits, and long-term drug abuse. The
judge said he would inpose death even wi thout CCP, R4 790, but

this statenent is not dispositive. See Geralds v. State, 674

So. 2d 96, 104, n. 15 (Fla. 1996). The sentence violates Flor-
ida |aw and the Due Process, Jury and Cruel and Unusual Puni sh-
ment Cl auses of the state and federal constitutions. This Court

shoul d order resentencing under Bonifay, Perez, Mhn, Onelus,
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and Preston.

9. WHETHER THE COURT ERRED IN ITS WEIGH NG OF
SENTENCI NG Cl RCUMSTANCES.

“Deciding the weight to be given a mtigating circunstance
is within the trial court’s discretion, and its decision is sub-

ject to the abuse-of-discretion standard.” Kearse v. State, 770

So. 2d 1119, 1133 (Fla. 2000). Even under this standard, the
judge’s discretion is not limtless. The judge is bound by
prior law, the facts, and the rule of reason. The abuse- of -
di scretion-standard
requires a determ nation of whether there is logic and
justification for the result. The trial courts’ dis-
cretionary power was never intended to be exercised in
accordance with whimor caprice of the judge nor in an
i nconsi stent manner.

Canakaris, 382 So. 2d at 1203. An erroneous view of the facts

gives rise to an abuse of discretion. See Cooter & Gell, 496

U S at 405 (“A district court would necessarily abuse its dis-
cretion if it based its ruling on an erroneous view of the |aw
or on a clearly erroneous assessnment of the evidence.”); Diaz,
860 So. 2d at 967 (abuse of discretion in finding HAC where evi -

dence did not support parts of findings); Ault v. State, 866 So

2d 674, 684 (Fla. 2003) (discretion abused in striking juror
based on factual error).
A court abuses its discretion by ignoring significant evi-

dence. Cf. Ross v. State, 474 So. 2d 1170 (Fla. 1985) (error to

accept Ross’s testinony at sentencing that he was sober w thout
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considering famly's testinony about his drinking problens and
testinmony of state’s main witness that Ross said he had been

drinking at time of nurder); Huckaby v. State, 343 So. 2d 29,

33-34 (Fla. 1977) (judge ignored evidence of nmental mtigation);

Travel odge v. Pierre-Glles, 625 So. 2d 1280, 1282 (Fla. 1% DCA

1993) (“it appears that the judge of conpensation clains has ei-
t her overl ooked or ignored evidence in the record”); Farr v.
State, 621 So. 2d 1368, 1369 (Fla. 1993) (even if mtigation
wai ved court nmay not ignore mtigation in PSI and psychiatric
report). This rule applies even to distributions of assets,
whi ch receive extrenely deferential review under Canakaris. Cf

Cal anpbre v. Cal anbre, 555 So. 2d 1302 (Fla. 4'" DCA 1990) (judge

i gnored evidence of tax consequence of retirenent plan).

As shown in Points 6 and 7 above, the findings of HAC and
CCP were factually flawed. The decision to give them great
wei ght should be reversed for reconsideration under a correct
vi ew of the evidence.

Further, the judge nechanically gave “little weight” to each
m tigator he found. So far as he explained the assignnent of
“little weight” to sone of them the explanations were flawed.

1. In giving little weight to appellant’s being under the
i nfl uence of drugs at the tine of the crime, the judge wote the
“only evidence of drug use” cane from Fizzuoglio’s testinony

about the three lines of cocaine and “[o]ther than that testi-
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nmony, there is no indication of additional drug use by the De-
fendant.” R4 789. The judge ignored Justin Dilger’s testinony
that on the afternoon of the nurder gpellant seened pretty
wasted, |ike he had been partying by hinself all day. T14 1827.
Appel l ant was drinking and Dil ger believed he was doi ng ecstasy
or cocaine. T14 1833. Fi zzuogl i o saw cocai ne residue on the
tabl e when she arrived. T13 1662. Moreau said appellant | ooked
normal that night, explaining that “out of it” was normal to
him and Saturday “was a drug night.” T7 961-62, 970.

Further, the judge ignored Fizzuoglio s account of the co-
caine’s remarkable effect on appellant: after taking it he
freaked out, becane paranoid, tal ked about peopl e bei ng outside,
banged his head on the door, and | ater went about bizarrely giv-
ing Fizzuoglio nmenentos. The judge erred in nechanically giving
the circunstance little weight without fully considering the
evi dence.

2. Li kew se, the judge gave little weight to appellant’s
substantial history of drug use, witing there was “no evi dence”
he was under the influence of drugs other “than the one |ine of
Cocai ne done just prior to the actual time of the nmurder.” R4
786. In addition to ignoring the evidence di scussed above, the
judge ignored the unrebutted testinony of George Rabokozy, 4 o-
ria Squartino, and Rosemary Hudson as to appellant’s |ong his-

tory of drug use.
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3. As to sexual abuse, the judge wote that “Defense coun-
sel argue[d]” appellant was sexually abused and was in a child
prostitution ring, and then di scussed only the testinony of Dr.
Kr amer . He completely ignored the undisputed testinony of
George Rabakozy and Janes Hudson and the state’s own evidence
about Rosenbrock. He abused his discretion by nmechanically giv-
ing the mtigator little weight w thout considering this unre-
butted evidence. He said he gave it little weight because there
was “no real connection” between it and the murder. This ruling
was w thout logic and justification so that it was an abuse of
di scretion under Canakaris. “Evidence is mtigating if, ... in
the totality of the defendant’s life ..., it may be consi dered
as extenuating or reducing the degree of noral culpability for

the crime conmtted.” Evans v. State, 808 So. 2d 92, 107 (Fl a.

2001). To apply little weight to a mtigator sinply because it
was not tied directly to the nurder creates a rule that effec-
tively elimnates an entire class of mtigation fromplaying a
significant role in the decision of |life or death.

4. The judge gave little weight to evidence that appellant
establ i shed positive relationshi ps because they “did not prevent
himfromcommtting the brutal nurder of Lance Peller.” R4 788.

This ruling is without logic or justification. By definition,
no mtigating evidence can ever have prevented the conm ssion of

the murder: mtigating evidence is presented only when a nurder
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has occurred. The judge's ruling presents a |ogical inpossibil-
ity. It defies comopn sense. The judge abused his discretion.

From t he foregoing, the judge made significant errors in his
findings as to the aggravators, and sinply gave little weight to
each mtigator w thout explanation or with expl anations | acking
logic of justification. Although judges have consi derabl e dis-
cretion in making their findings, that discretionis limted by
the aw, the facts, and the rule of reason. Confronted with a
sentencing order so flawed in its findings and its reasoning as
the one at bar, this Court should order resentencing.

10. WHETHER THE JUDGE FAILED TO MAKE THE FI NDI NGS
REQUI RED FOR THE DEATH PENALTY.

Under section 921.141(3), Florida Statues, the trial court
“shall set forth in witing its findings” that there are (1)
“sufficient” aggravating circunstances exist to justify the
death penalty and (2) insufficient mtigating circunstances to
out wei gh the aggravators. The legislature directed in 8941. 141
(3) that a life sentence nust be inposed if the trial court
“does not make the findings requiring the death sentence” within
30 days.?* At bar, the judge filed the sentencing order within

30 days, but he did not nake “the findings requiring death.”

24 §921.141(3) reads as follows:

(3) Findings in support of sentence of death. -- Not-
wi t hstandi ng the recommendation of a mapjority of the
jury, the court, after weighing the aggravating and
mtigating circunstances, shall enter a sentence of
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As not ed above,

the statute requires two specific findings.

The judge skipped the required finding of “sufficient” aggra-

vati ng circunstances,

the mtigators.

and nerely wei ghed the aggravators agai nst

R447. The failure to nmake the required finding

of sufficient aggravating circunstances requires vacating the

death sentence and inposition of a |ife sentence.

11. VWHETHER APPELLANT' S SENTENCE MJST BE REVERSED

UNDER RI NG v.

ARI ZONA, 536 U.S. 584 (2002) OR FURNAN

v. GEORG A, 408 U. S. 238, 313 (1972).

Under section 775.082(1), Florida Statutes, one convicted of

a capital felony shall be punished by death “if the proceeding

life inprisonnment or death, but if the court inposes a

sent ence of

death, it shall be set forth in witing

its findings upon which the sentence of death is based
as to the facts:

sufficient aggravating circum

stances exist as enunmerated in subsection

(a) That
(5), and
(b) That

there are insufficient mtigating

circunmstances to outweigh the aggravating
ci rcumnst ances.

In each case in which the court inposes the death sen-
tence, the determnation of the court shall be sup-
ported by specific witten findings of fact based upon
the circunstances in subsections (5) and (6) and upon

the records of

the trial and the sentencing proceed-

ings. |If the court does not make the findings requir-
ing the death sentence within 30 days after the rendi-
tion of the judgnment and sentence, the court shall im
pose sentence of |ife inprisonment in accordance with

S.775.082.
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held to determ ne sentence according to the procedure set forth
ins. 921.141 results in findings by the court that such person
shal | be punished by death”, and that otherw se there shall be a
life sentence. Under section 921.141, the jury is to determ ne
whet her “sufficient aggravating circunmstances exi st” and whet her
there are “sufficient mtigating circunstances exi st which out-
wei gh the aggravating circumstances”, and the court nust find
that “sufficient aggravating circunstances exist” to support a
deat h sentence, and that “there are insufficient mtigating cir-
cunstances to outwei gh the aggravating circunstances.”

The statute nmust be strictly construed in favor of the
defendant. See 8775.021(1), Fla. Stat. (provisions of crim -
nal code nust be “construed nost favorably to the accused”);

Borjas v. State, 790 So. 2d 1114, 1115 (Fla. 4'" DCA 2001)

(rule is founded on due process requirenents of state and

federal constitutions); State v. Rife, 789 So. 2d 288, 294

(Fla. 2001) (rule applies to sentencing statutes); Trotter v.

State, 576 So. 2d 691, 694 (Fla. 1990) (rule applies to capi-
tal sentencing statute).

Under the statutory and constitutional rule of strict con-
struction, one is not eligible for a death sentence w thout
“sufficient aggravating circunstances” and insufficient mtiga-
tion to overconme them

Under Ring v. Arizona, 536 U.S. 584 (2002), the question of

101



death eligibility nust be determ ned beyond a reasonabl e doubt
by a jury pursuant to the Jury and Due Process Cl auses. The
jury proceeding at bar did not conport with the requirenents of
the Jury and Due Process Clauses of the state and federal con-
stitutions: the jury rendered a bare-mpjority advisory non-
unani nous verdict in which it was not required to find “suffi-
cient aggravating circunstances” by proof beyond a reasonabl e
doubt and the normal rules of evidence did not apply.

Appel | ant recogni zes that this Court has rejected sinmlar

argunments, e.g., Bottoson v. Mwore, 833 So. 2d 693 (2002), but

subm ts that such decisions did not consider the rule that the
statute nust be strictly construed so that death eligibility re-
quires sufficient aggravating circunstances and insufficient
m tigation.

Further, so far as Bottoson held a first degree nmurder con-
viction wi thout nore makes one death eligible, it nakes appel -
| ant’s sentence unconstitutional under the Cruel and Unusual
Puni shnent and Due Process Cl auses of the state and federal con-

stitutions. Under Furman v. Georgia, 408 U S. 238, 313 (1972

there nust be a narrow ng of the category of death eligible per-

sons. Cf. Jurek v. Texas, 428 U.S. 262, 276 (1976) (statute

constitutional because by “narrowing its definition of capital
murder, Texas has essentially said that there nust be at | east

one statutory aggravating circunstance in a first-degree nurder
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case before a death sentence nay even be considered’); Gegg V.

Georgia, 428 U.S. 153, 196-97 (1976); Lowenfield v. Phelps, 484

U.S. 231, 245 (1988) (constitutionally required “narrowi ng func-
tion” occurred when jury found defendant guilty of three nurders
under state death-eligibility requirenment that “the offender has
a specific intent to kill or to inflict great bodily harm upon
nore than one person”).

Al t hough the jury unani nously found appellant guilty of nur-
der, it did not nmake a finding of “sufficient aggravating cir-
cunstances”. This issue presents a pure question of |aw subject
to de novo review. This Court should reverse the death sentence

and remand for inposition of a |life sentence.
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CONCLUSI ON
Based on the foregoing argunent and the authorities cited
t herein, appellant respectfully submts this Court should vacate
t he convictions and sentences, and remand to the trial court for
further proceedings, or grant such other relief as may be appro-
priate.
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