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PRELI M NARY STATEMENT

The record on appeal herein consists of the original 30
vol umes (plus an index) and ei ght supplenental volunmes (plus an
index). Citations to the record in this brief will be by vol une
and page nunber, with an “S” to indicate when a suppl enenta

volune is being cited.
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STATEMENT OF THE CASE

On Decenber 3, 2003, an indictnment was filed in Charlotte
County Circuit Court charging Appellant, Dmght T. Eaglin, and
two ot her persons, Stephen V. Smith and M chael Jones, with two
counts of first degree nurder. (Vol. 1, pp. 6-7) Count |
charged themwi th killing State Correctional Oficer Darla K
Lathremw th preneditation, “or while engaged in the
perpetration of, or in the attenpt to perpetrate a felony, to
Wi t: escape or resisting officer with violence, . . . by
inflicting or causing to be inflicted, blunt trauma to her
head[.]” (Vol. 1, p. 6) Count Il charged themw th killing
Charles B. Fuston with preneditation, “or while engaged in the
perpetration of, or in the attenpt to perpetrate a felony, to
wit: escape, . . . by inflicting or causing to be inflicted,
blunt trauma to his head[.]” (Vol. 1, p. 6) The offenses
al l egedly occurred on or about June 11, 2003. (Vol. 1, p. 6)

This cause proceeded to a jury trial beginning on February
20, 2006, with the Honorable WIliam Bl ackwel | presiding. (Vol
22, p. 64-Vol. 29, p. 1383)' The guilt phase was held from
February 20-24, 2006. (Vol. 18, pp. 3511-3538; Vol. 22, p. 64-

Vol . 28, p. 1198) The jury returned verdicts finding M. Eaglin

! M. Eaglin was tried alone. Al though the disposition of the
codef endants’ cases does not appear in the record, for the
Court’s information, according to a report in the news nedia,
St ephen Smith was sentenced to death, while M chael Jones was
sentenced to life after pleading guilty.
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guilty of both preneditated and felony nmurder as to both
victims. (Vol. 18, pp. 3600-3601; Vol. 28, pp. 1192-1193) As to
victimDbDarla Lathrem the verdict indicated that the felonies
whi ch supported fel ony nurder were escape or attenpted escape
and resisting an officer with violence or its attenpt. (Vol. 18,
p. 3600; Vol. 28, p. 1193) As to victim Charles Fuston, the
verdict indicated that the felony which supported fel ony nurder
was escape or attenpted escape. (Vol. 18, p. 3601; Vol. 28, p.
1193)

The penalty phase was held on February 27, 2006. (Vol. 29,
pp. 1200-1383) After receiving evidence fromboth the State and
t he defense, including testinmony from M. Eaglin hinself, the
jury returned reconmmendati ons that he be sentenced to death for
bot h hom ci des, by votes of eight to four. (Vol. 19, pp. 3621-
3622; Vol. 29, pp. 1378-1382)

A Spencer? hearing was held before Judge Bl ackwel | on March
10, 2006. (Svol. 7, pp. 1243-1282) The State presented
addi tional victiminpact evidence at the hearing. (SVol. 7, pp.
1250-1260) M. Eaglin hinself addressed the court briefly.
(SVol . 7, pp. 1261-1262)

Both the State and the defense filed witten nmenoranda
di scussi ng what sentences M. Eaglin should receive. (Vol. 19,

pp. 3630- 3656, 3657-3667) Attached to M. Eaglin’s “Spencer

2 Spencer v. State, 615 So.2d 688 (Fla. 1993).
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Heari ng Menoranduni as exhibits were copies of lawsuits filed
agai nst the Florida Departnent of Corrections by the estates of
Charl es Fuston and Darla Lathrem (Vol. 19, 3634-3656)

The sentenci ng hearing, at which Judge Bl ackwell read into
the record his order sentencing M. Eaglin to death, was held on
March 31, 2006. (Vol. 30, pp. 1385-1411) The court found that
the foll owi ng aggravating circunstances applied to the killing
of Darla Lathrem (Vol. 19, pp. 3683-3685; Vol. 30, pp. 1389-
1395): (1.) The capital felony was commtted by a person
previously convicted of a felony and under a sentence of
inmprisonnment. (2.) The Defendant was previously convicted of
anot her capital offense or a felony involving the use or threat
of violence. (3.) The capital felony was conmtted for the
purpose of preventing a |awful arrest or effecting an escape
fromcustody. (4.) The capital felony was a hom ci de and was
committed in a cold, calculated, and preneditated manner w t hout
any pretense of noral or legal justification. (5.) The victim
of the crime was a | aw enforcenent officer engaged in the
performance of his or her official duties. As to the killing of
Charl es Fuston, the court found that the first, second, and
fourth aggravating circunstances that were found as to Oficer
Lathrem al so applied to Fuston. (Vol. 19, pp. 3685-3686; Vol.
30, pp. 1395-1398) As for mitigation, the court gleaned from

the presentence investigation that M. Eaglin had “suffered a
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severely abusive childhood with a severely dysfunctional famly”
and gave this factor “sone weight.” (Vol. 19, p. 3686: Vol. 30,
pp. 1398-1400) The court rejected as mtigating evidence M.
Eaglin had presented regardi ng nunerous |apses in security at
Charlotte Correctional Institution, where the hom cides
occurred, and also rejected “three consecutive life sentences as
a mtigator.” (Vol. 19, pp. 3687-3689; Vol. 30, pp. 1401-1407)
The court then inposed two sentences of death for the two

hom cides. (Vol. 19, p. 3689; Vol. 30, pp. 1408-1409)
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STATEMENT OF THE FACTS

GQui It Phase

In June, 2003, a construction project was taking place at
Charlotte Correctional Institution “to convert the prison to
accommodat e cl osed managenent inmates. . .” (Vol. 25, p. 463)

G Dormitory was one of the buildings being converted, and so no
i nmat es were bei ng housed there. (Vol. 25, pp. 463-464)

On June 11, 2003, innmates Dwi ght Eaglin (Appellant),
Charl es Fuston, and John Beaston were working as wel ders at the
back of G- Dorm (Vol. 25, pp. 465-470) Inmates Stephen Smith
and M chael Jones, who were “the plunbers of the conmpound,”
arrived at GDormlate in the afternoon (Vol. 25, pp. 465- 467,
470) The plunbers had access to tools to which other inmates
did not have access. (Vol. 26, p. 629) Correctional Oficer
Mary Poliseo escorted the five inmates to A-Dormtory to work
there, arriving around 4:10 p.m (Vol. 25, pp. 470-472, 486-487)
The inmates took their welding tools with them they were in a
| ocker, which M. Eaglin pulled behind him (Vol. 25, pp. 473-
474) A-Dormtory was not being used at that tine to house
inmates; it was being renovated. (Vol. 24, pp. 345, 406; Vol.
26, p. 639) The dormhad a canera system but it was not
wor king that night. (Vol. 26, pp. 657-658) At A-Dorm Oficer
Pol i seo cane into contact with Oficer Darla Lathrem a

certified correctional officer, who was 38 years old. (Vol. 24,
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pp. 344-345; Vol. 25, pp. 474-475, 477, 500) Wen Oficer
Poliseo left, Oficer Lathremwas by herself with the five
inmates. (Vol. 25, p. 488) It was common for Oficer Lathremto
be alone with five or nore inmates, and common practice for only
one officer to be supervising an inmate crew working at night.
(Vol. 24, pp. 363-364; Vol. 25, p. 488; Vol. 26, p. 641)

A master count of inmates at Charlotte Correctional was
regularly performed around 8:30 p.m (Vol. 25, p. 491)
Correctional O ficer Kenneth CGeorge picked up the “count slip”
for A-Dormfrom Darla Lathrem around 8:55. (Vol. 25, pp. 492-
494, 496) O ficer George did not enter ADorm but net Oficer
Lat hrem on the sidewal k outside. (Vol. 25, p. 493) Oficer
George was aware that there was an inmate crew working that
ni ght, but did not see any of the inmates. (Vol. 25, pp. 494-
495) When O ficer George left, Oficer Lathrem headed back to
the dorm (Vol. 25, p. 494)

On June 11, 2003, Mark Pate was working as a correctiona
officer at Charlotte Correctional Institution. (Vol. 24, p. 335)
He was “sergeant over the yard[,]” which neant that his job
i nvol ved any type of novenent of the inmates, and feeding the
inmates. (Vol. 24, p. 336) Oficer Pate worked third shift, 4
p.m to mdnight. (Vol. 24, p. 337) Oficer Pate would normally
check on an officer who was supervising an i nmate ni ght crew at

| east one tine a night, when he did his “lock checks,” which was
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normal Iy around 10:00. (Vol. 24, p. 363, 365) He did not know
of any other checks that would be made. (Vol. 24, p. 365)

Oficer Pate and the other officers inside the fenced area
of the prison did not carry guns or Tasers. (Vol. 24, p. 337)
There was, however, a gun truck which patrolled outside of both
perinmeter fences; Oficer Schustromwas the perinmeter security
of ficer on duty the night of June 11, 2003, and he was arned
with a 12-gauge shotgun. (Vol. 24, pp. 346, 372-373, 377-388)

O ficer Pate and the other correctional officers did carry

chem cal spray. (Vol. 24, pp. 365-366) O ficer Pate did not
carry a body alarm but he and the other officers carried radios
that had a “man-down button” on them which worked the same way
as the body alarm which set off an alarminside the control
room when activated. (Vol. 24, pp. 366, 368)

Around 10 p.m on June 11, 2003, Oficer Pate and other
officers received a “red alert” on Zone 5 fromthe control room
via radio, which indicated that the perineter fencing had been
hit or touched. (Vol. 24, pp. 337-338) Oficer Pate, who had
just come out of “B-dorm” observed a |adder up against the
i nner-perineter fence. (Vol. 24, pp. 338-339) The | adder was
actually four or five | adders, welded or bolted together, that
woul d forma giant U-shape to go over the inner and outer
fences, “alnost acting like a bridge.” (Vol. 25, p. 597-598;

Vol . 26, pp. 732-747) It was made of alum num (Vol. 27, p.
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822) Inmate Smith was a couple of steps up on the |adder, while
| nmat e Jones was on the ground, trying to hand sonething to M.
Smth. (Vol. 24, pp. 339-340, 343) A third inmate, Appellant,
Dw ght Eaglin, was in between the two fences. (Vol. 24, pp. 339-
341) O ficer Pate approached the inmates, yelling at themto
get down on the ground, but M. Smth and M. Jones ran into the
back of “A-Dormitory.” (Vol. 24, pp. 339-341, 343-344) M.
Eaglin was trying to clinb the outer perinmeter fence, on which
there was “razor ribbon.” (Vol. 24, pp. 340-341)

Oficer Pate |l eft zone 5 and went into A-Dormitory to | ook
for Oficer Lathrem (Vol. 24, pp. 345-346) He heard shots
being fired [presumably fromthe gun truck]. (Vol. 24, pp. 345-
346, 388) Oficer Pate entered the dormthe sane way as the two
i nmat es, through the fire exit door, which was unl ocked due to
t he construction. (Vol. 24, pp. 346-347) Two other officers had
entered the dorm ahead of O ficer Pate. (Vol. 24, p. 347)

O ficer Pate | ooked for Oficer Lathrem calling her nane as he
went. (Vol. 24, p. 347) He stopped at a nop cl oset, because
there was “a | arge puddl e of blood” com ng out from under the
door. (Vol. 24, p. 348) Oficer Pate tried the door, but it
woul d not open. (Vol. 24, p. 348) He banged on the door and
called out Oficer Lathremis nane. (Vol. 24, p. 348) He called
on the radio for enmergency keys and an anbul ance. (Vol. 24, p.

348) The keys and a nurse arrived and the door was opened.
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(Vol . 24, pp. 349-350) Oficer Pate observed O ficer Lathrem
lying in the corner of the closet in a “fetal -type position,”
Wth injuries to her head. (Vol. 24, p. 350) Licensed Practi cal
Nur se Robert Col gan observed that O ficer Lathrenmis “face was
all crushed in.” (Vol. 25, p. 555) She was not breathing and
did not have a pulse. (Vol. 25, pp. 554-555) Nurse Col gan was
“99 percent sure she was al ready deceased.” (Vol. 25, p. 556)
O ficer Lathremwas renoved fromthe closet and taken to nedi cal
on a gurney or a stretcher. (Vol. 24, pp. 350-353, 422-423; Vol
25, pp. 556, 568-570) Treatnent, including CPR was attenpted
in the enmergency room but Oficer Lathrem never regained
consci ousness, and was decl ared dead by paranedics. (Vol. 25,
pp. 556-557) O ficer Lathremis body was taken away by the
nmedi cal exam ner’s office at roughly 4:30 a.m (Vol. 25, p. 600;
Vol . 26, p. 686)]

After Oficer Lathremwas renoved fromthe closet, Oficer
Pat e observed a 12- to 14-inch sl edgehamrer innmedi ately outside
the door. (Vol. 24, p. 351, 358-359)3

There were sonme footprints | eading away fromthe mop

cl oset, but neither Lee Dewey with the Crimnal |nvestigation

3 According to Correctional Officer Robert WIIianms, another

State witness, the hamer was |lying next to O ficer Lathrem

i nside the closet, where the door had been before it was opened.
(Vol . 24, pp. 421-422, 437-438) Licensed Practical Nurse David
Keller testified that the hamrer was |ying just inside the door,
between O ficer Lathrem and the door when the cl oset was opened.
(Vol . 25, pp. 567-568)
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Division of the Florida Departnment of Law Enforcenent nor anyone
el se photographed themor tried to analyze themto any of the
clothing or boots collected fromlInmates Eaglin, Smth, Jones,
Fuston, or Beaston. (Vol. 27, p. 823)

O ficer Lathrenms keys and radio were found in the netal
toilet bow in cell 3106. (Vol. 25, pp. 586, 591-592; Vol. 26,
pp. 677, 691, 722-723; Vol. 27, p. 822)

Correctional Oficer Tinothy Belfield was an A-team (first
| evel ) responder to the red alert at Zone 5. (Vol. 24, pp. 383-
384) He observed a piece of a | adder |ying against the fence,
and I nmate Eaglin trapped between the fences. (Vol. 24, pp. 385-
386) M. Eaglin was wearing state-issued blue pants and shirt,
| eat her wel di ng vest, |eather gloves, and state-issued bl ack
boots. (Vol. 24, pp. 385-397) Oficer Belfield ordered M.
Eaglin several times to Iie down on the ground, but he did not
comply. (Vol. 24, pp. 386-387) M. Eaglin was very aggravated

very upset, and very verbal, yelling and scream ng. (Vol. 24, p.

387) He was saying things such as, “’You' re going to have to
shoot nme; 11l kill you, too; I'Il make you kill me.”” (Vol. 24,
p. 390)

M. Eaglin was trying to get to the outer fence so that he
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coul d escape over it, but there was “constantino [sic] wire,*
razor ribbon . . . probably four or five feet up the [outer-
perineter] fence.” (Vol. 24, p. 389) Wen he realized he was
not going to be able to escape, M. Eaglin turned his attention
toward Belfield and an officer with him Sergeant Cull enber.
(Vol . 24, pp. 390-391) M. Eaglin was “out of control[,]” and
Belfield hinself was “loud and boisterous, trying to let him
know t he seriousness of it.” (Vol. 24, p. 391) The two
officers, Belfield and Cul | enber, went in between the fences to
apprehend M. Eaglin, who was still in a “hyper state.” (Vol.
24, pp. 392-395) M. Eaglin backed away fromthe officers, then
st opped and assumed a “defensive stance” with “his hands in the
air as if he was ready to fight . . .” (Vol. 24, pp. 394-396)
M. Eaglin was sprayed with chem cal agents, but they seened to
have no effect whatsoever. (Vol. 24, pp. 395-396, 404-405) The
officers lunged at M. Eaglin and a fight ensued. (Vol. 24, pp.
396-397) They were able to subdue hi mand handcuff hi m behi nd
his back. (Vol. 24, p. 397) M. Eaglin was still angry and out
of control and tried to kick, bite, and head-butt the officers.
(Vol. 24, p. 397) After M. Eaglin was renoved fromthe fenced
area, another sergeant secured his legs with shackles. (Vol. 24,

pp. 397-398) M. Eaglin appeared to have a gash or cut fromthe

* There are several references in the trial transcript to

“constantino wire.” It my be that these references should be
to “concertina wire” instead.
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razor ribbon on one of his forearns, and he was “covered in
bl ood.” (Vol. 24, p. 399) He was placed in a holding cell.
(Vol . 24, pp. 425-426, 442)

Sergeant Robert WIIlianms, who was assigned as a dorm
supervisor at Charlotte Correctional Institution on July 11,
2003, responded to a radio call that night around 9:55 or 10:00
regardi ng a possi ble escape. (Vol. 24, pp. 411-412) He observed
| nmat e Eaglin between the fences with his shirt off, “yelling,
obviously agitated.” (Vol. 24, p. 413-414) Sergeant WIIlians
was directed by his supervisor to go to ADormto secure the
other inmates that had been working there and to try to |locate
the officer. (Vol. 24, p. 414) He entered “quad 3" through the
fire exit door, but did not see the inmates there. (Vol. 24, pp.
415, 429) There were nunerous tools and | adders |ying al
around the quad. (Vol. 26, pp. 660-661, 673-676) \When Ser geant
W liams | ooked through a wi ndow into quad 2, he observed the
i nmate plunbers, M. Smth and M. Jones. (Vol. 24, pp. 415-416)
Sergeant WIllianms entered the quad and ordered the two i nmates
to lie face down and put their hands behind their backs, which
they did. (Vol. 24, p. 416) He and O ficer Kozdras then
handcuffed the nmen. (Vol. 24, p. 416; Vol. 26, pp. 628-629) The
two i nmates were eventually escorted out of the quad. (Vol. 26,

p. 654)
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A third inmate, John Beaston, was standing in a | ocked
cell, holding a rag to his head; he was apparently bleeding in
the forehead area. (Vol. 24, p. 418) He had “a depressive skul
fracture approximately a half inch.” (Vol. 25, p. 574) M.
Beast on “asked what had happened because he | ost recall fromthe
trauma.” (Vol. 26, p. 667) At approximately 11:00 p.m, M.
Beaston was taken to the Medical Departnent in a wheelchair.
(Vol . 25, pp. 574-575; Vol. 26, p. 653)

Anot her inmate, Charles Fuston, was in a cell upstairs,
| ying face down on the floor, with a “massive anmnount of bl ood
around him” (Vol. 24, p. 419; Vol. 26, p. 631) He was
breat hi ng, but was not responsive. (Vol. 24, p. 419; Vol. 26,
pp. 631-632, 649-650, 665-666) When Licensed Practical Nurse
David Keller arrived at this cell, the lights were off, and al
he could see was “the floor covered with blood.” (Vol. 25, p.
572) A C-collar was placed on M. Fuston, and he was placed on
a backboard and taken to the emergency roomon a gurney. (Vol.
25, pp. 572, 576, Vol. 26, pp. 650-653, 666)

When Charles Fuston arrived at Lee Menorial Hospital, he
was conmat ose, and was “at or near the point of death.” (Vol. 26,
pp. 705, 708-709) His skull was fractured in nultiple areas.
(Vol . 26, pp. 702-703) He was placed on a ventilator. (Vol. 27,
pp. 945-946) M. Fuston experienced swelling of the brain that

wor sened over tinme. (Vol. 27, pp. 946-948) He was eventually
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taken off the ventilator, and he died at 1:15 p.m on June 13,
2003. (Vol. 27, pp. 948, )

It would have taken “a very heavy object” to inflict the
injuries to M. Fuston, and woul d have taken blunt trauma that
was “quite severe.” (Vol. 27, pp. 934, 949) The sl edgehanmer
introduced into evidence as State’s Exhibit Nunmber 4 was
consistent with the type of instrunment that could have caused
the injuries to M. Fuston. (Vol. 27, pp., 927, 937, 949)

The nedi cal exam ner, Dr. Imam, who perfornmed the
aut opsi es on both Darla Lathrem and Charl es Fuston, opined that
three or four fatal blows were struck to M. Fuston’s head.
(Vol. 27, p. 936) The cause of his death was “[c]rani al -
cerebral injuries, secondary to blunt-trauma to the head.” (Vol.
27, p. 937) Dr. Imam “really did not see any typical defensive
wounds” to M. Fuston. (Vol. 27, p. 936)

The autopsy perfornmed on Darla Lathremreveal ed that she
had i ncurred several skull fractures. (Vol. 27, pp. 896-908)

Her injuries were limted to the head area. (Vol. 27, pp. 908-
909) There was no evidence of any defensive wounds, and no

evi dence of any sexual assault. (Vol. 27, pp. 909-910) The
crani al -cerebral injuries were the cause of her death. (Vol. 27,
p. 912) She was struck with heavy, blunt force trauma at | east
three times, two on the right-hand side of the head, and one in

the face. (Vol. 27, pp. 912, 941) Any one of the blows would
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have caused O ficer Lathrenis death. (Vol. 27, p. 913) She nost
i kely woul d have | ost consciousness i medi ately after any of
the blows. (Vol. 27, p. 939) The sl edgehamer introduced into
evidence as State’s Exhibit Nunber 4 was consistent with the
type of instrunent that could have caused the injuries to

O ficer Lathrem (Vol. 27, pp. 914-915)

Kennet h Lykins was a 12-tine convicted fel on who was an
inmate at Charlotte Correctional Institution on June 11, 2003,
and was still an inmate in the Florida Departnent of Corrections
when he testified at Eaglin’s trial. (Vol. 25, pp. 501-502) H's
job assignnment at Charlotte C. 1. was “security tool cart;” he
did work that did not involve class A tools, which were saws and
cutting-type tools. (Vol. 25, pp. 502-503) Several tines, M.
Lykins had worked in A-Dormtory, but only during the day. (Vol.
25, p. 509) The work that was being done there in June, 2003
i ncl uded pl unbing, |ockers being wel ded underneath beds, cells
bei ng “pressure washed and reconstruction-painted,” and an
addition being built in the TV roomarea for a nurses’ station
and for “psychiatrists and stuff like that to cone in and
evaluate inmates.” (Vol. 25, pp. 509-510)

M. Lykins was housed in D Dormtory, which was an open- bay
dormtory; it did not have two-man cells, but had “lines and
rows of bunks” and was “just a large room” (Vol. 25, pp. 471

505)

25



In the weeks | eading up to the evening of June 11, 2003,
M. Lykins heard Dwi ght Eaglin talking to Stephen Smth and M ke
Jones about attenpting to escape when they were sitting around
the beds at night in D-Dormtory. (Vol. 25, p. 511) These
di scussions went on for over a nonth. (Vol. 25, pp. 511-512)
M. Lykins was asked if he wanted to escape with that crew, but
his response was, “No, thank you.” (Vol. 25, p. 511) They were
going to build a | adder 16-feet high and 23-feet across and hook
it on light pole outside the |last perinmeter fence so that it
woul d not set off alarms. (Vol. 25, p. 512) Tomy [M. Eaglin]
was going to go over first because he was stronger and faster
than M. Smith and M. Jones. (Vol. 25, pp. 512-513, 522-523)
M. Eaglin would then wait in a ditch for the gun truck to cone
al ong, and he would hit the officer in the head with a small
hamrer. (Vol. 25, p. 513) Once he had a gun and a truck, M.
Eaglin would then help assist M. Jones and M. Smith over the
fence. (Vol. 25, p. 513) |If that plan did not work, they were
going to have knives and go to the officers’ housing, which was
|l ess than a mle away, and obtain a vehicle. (Vol. 25, pp. 513-
514)

It was M. Lykins understanding that M. Eaglin and
Charlie Fuston had “had words a coupl e of days before this
i ncident occurred,” and M. Eaglin “was going to kill Charlie

before he left because he didn’t |ike the way he di srespected
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him” (Vol. 25, p. 514) M. Eaglin also said that he would kil
anybody who tried to stop himfrom doi ng what he was going to
do. (Vol. 25, p. 514)

On June 13, 2003, M. Lykins gave an affidavit in which he
swore that he had no know edge of the escape attenpt or the
killings. (Vol. 25, pp. 516-519) He testified at trial that he
was in fear for his Iife when he gave that statenent. (Vol. 25,
p. 520) Later, in July, 2003, when he had been noved to Pol k
Correctional Institution and felt safe, M. Lykins told FDLE
agents about the statenents M. Eaglin had made. (Vol. 25, p
521) M. Lykins al so answered questions regardi ng what he knew
about the escape and the statenments Eaglin had nade when he was
deposed by defense counsel. (Vol. 25, p. 522)

Anot her inmate, Jesse Baker, who had been convicted of a
felony nine tines, was also at Charlotte Correctional
Institution in June of 2003. (Vol. 25, pp. 524-525) He, Dw ght
Eaglin, M chael Jones, Stephen Smth, and Kenneth Lykins were
all housed in D-Dorm while John Beaston and Charlie Fuston were
housed in a different dormthat was not an open-bay dorm but

had cells. (Vol. 25, pp. 525, 528-531)°

® Correctional Officer Mary Patricia Poliseo testified that M.

Beaston and M. Fuston lived in “FDormi (Vol. 25, pp. 471-472),
wher eas Jesse Baker testified that they lived in “Gdorm” (Vol.
25, pp. 528-531)
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M. Baker worked as a plunber, and sonetines worked on A-
Dorm but never during the evening work tinme after the main
meal . (Vol. 25, pp. 525, 531) The work on A Dorm was al nost
conpl eted; an inspection had been schedul ed, which the
supervi sor informed all those who worked on A-Dorm i ncl udi ng
M. Eaglin. (Vol. 25, pp. 532-533)

In the weeks leading up to the escape attenpt, M. Baker
heard I nmates Eaglin, Smth, and Jones braggi ng about what they
were going to do. (Vol. 25, pp. 534-535) “They just said they
was [sic] gonna escape and anyone got in their way they would
kill them They said they would kill any bitch that got in
their way.” (Vol. 25, pp. 535, 538) The nmen were trying to make
sonething to go over the perinmeter fence wi thout setting off the
alarms. (Vol. 25, p. 535) A nonth before the June 11 escape
attenpt, they had nade a netal thing to go over the outside
fences and hook to the outside lights so that it woul d not
“touch the gates to set themoff[,]” but “it got cut up.” (Vol.
25, p. 535) They were mad about this; Tomry [Eaglin] “blanmed
Charlie and Beatson [sic]” for destroying the netal piece. (Vol.
25, pp. 536-537) M. Eaglin indicated his intent to kil
Charlie Fuston when he said that “if he ever got the chance he
woul d straighten Charlie.” (Vol. 25, p. 537)

M. Baker had been housed in the “psych dornf at Charlotte

C. 1. for his own safety when he was experienci ng severe
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depression, and he also went into the crisis unit because of his
depressi on and was pl aced on medi cation. (Vol. 25, pp. 539-540)
He was not on nedication the day he testified at Dwight Eaglin's
trial. (Vol. 25, p. 540) He had solved his problens by taking a
deep breath and saying everything was going to be all right.
(Vol . 25, p. 540)

On cross-exam nation, Defense counsel for M. Eaglin was
precluded from asking M. Baker about a disciplinary report he
had received for lying to a corrections officer. (Vol. 25, pp.
540- 543)

Speci al Agents Steve Uebel acher and Andrew Rose with the
Fl ori da Departnent of Law Enforcenment came into contact with
Dwi ght Eaglin at approximately 9:30 a.m on June 12, 2003 in an
adm ni strative office at Charlotte Correctional Institution.
(Vol . 28, pp. 1062-1064, 1078-1079) After M. Eaglin cane into
the room and was introduced to the two agents, he said that he
wanted the electric chair, and said, “’1’'Il nake it easy on you,
| tried to kill those three people.” (Vol. 28, pp. 1064-1065)
Agent Uebel acher sl owed himdown, read himrights, and began a
taped statenent. (Vol. 28, pp. 1065-1067) The tape was pl ayed
for M. Eaglin’s jury. (Vol. 28, pp. 1069-1076) Wen M. Eaglin
was asked what happened the previous night, he said he “decided
to junp the fence.” (Vol. 28, p. 1072) Wen he was asked about

the correctional officer, M. Eaglin responded: “1’m not going
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totalk to you about that right now” (Vol. 28, p. 1073) At the
end of the tape, M. Eaglin said that he wanted “the chair.”
(Vol . 28, p. 1076)

Agent Uebel acher al so recounted parts of a conversation he
overheard 10-12 days later at Florida State Prison between
Dwi ght Eaglin and Stephen Smith when they were in adjacent

cells. (Vol. 28, p. 1077-1078) M. Eaglin said to M. Smth,

“*Well, I"'mtrying to get the chair.”” M. Smth said, “’ At
| east you get a TV.”” M. Eaglin responded: “’Yeah, that’s what
|’ m saying,”” and he was | aughing. (Vol. 28, p. 1077) Later in

t he same conversation, Dw ght Eaglin said: “’'They ain’t gonna
stick me in Mother Fing Charlotte. Damm, that’s why | tried
that Mother Fing fence, Dog. | said, Goddamm that thing—that
Fing thing fell over to the side. It was Fd up.” (Vol. 28,
pp. 1077-1078)

N. Leroy Parker was a Crine Anal yst Supervisor with the
Fl ori da Departnment of Law Enforcenent whose specialties were
bl ood stain anal ysis and shooting reconstruction. (Vol. 27, pp.
834-835) He exam ned photographs of the crinme scene,
specifically the nop closet. (Vol. 27, p. 836) M. Parker found
one area of inpact blood spatter inside the closet and one
outside. (Vol. 27, pp. 842-843) The spatter outside was about
two feet high, and was consistent with an individual being

struck with a hanmer while they were lying prone or very near to
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the floor. (Vol. 27, p. 844) Blood around the door was
consistent wth an individual being dragged fromoutside into
the closet. (Vol. 27, p. 845) The inpact spatter inside the

cl oset and cast-off blood stains in the closet were consistent

w th sonmeone taking a sl edgehanmmer and striking sonmeone on the
ground, then draw ng the hamrer back for a second bl ow. (Vol.

27, p. 846) M. Parker al so exam ned the pants that were seized
fromM. Eaglin by the Florida Departnment of Law Enforcenent
after the attenpted escape and found areas of bl ood spatter as
wel | as contact stains. (Vol. 27, pp. 852-858) The height of
the inpact spatter on the pants indicated that the source of the
bl ood was “sonmebody on or very near to the ground.” (Vol. 27, p.
857)

M. Parker also found contact stains and inpact spatter on
pants and a white T-shirt from Stephen Smth. (Vol. 27, pp. 862-
863)

Roshal e Gaytnenn, a crine |aboratory analyst in the biol ogy
section of the Florida Departnment of Law Enforcenent, testified
as the State’s DNA expert. (Vol. 27, pp. 980-1002; Vol. 28, pp.
1011-1052) She exam ned various itens of evidence pertaining to
this case for DNA, using the Short Tandem Repeats (or STR)
met hod. (Vol. 27, p. 986; Vol. 28, pp. 1011-1028) Wen M.

Gayt nenn was working a case, she normally attenpted “to get a

DNA profile at 13 areas[,]” although in sonme cases she m ght
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only attenpt nine or six, depending upon the case specifics.
(Vol. 28, p. 1016) When she exam ned a swab in this case that
was represented as conmng froma shower adjacent to cell 2-214,
she was able to get a DNA profile fromfour areas, and that
profile matched the DNA profile of Charles Fuston. (Vol. 28, pp.
1011-1017) *“[T]the frequency of occurrence of that profile in
unrel ated individuals would be 1 in 30,000 Caucasi ans; one in
5,000 African-Anericans, and 1 in 32 Southern Hi spanics.” (Vol.
28, p. 1017) Wien Ms. Gaytnenn exam ned the sl edgehamrer that
was admtted into evidence as Exhibit Nunber 4, which tested
positive for blood, she attenpted to obtain a DNA profile from
nine areas, and was able to do so. (vol. 28, pp. 1018-1021,
1041-1042) This DNA profile matched the DNA profile of Darla
Lathremat all nine areas. (Vol. 28, p. 1021) “The frequency of
the DNA profile fromthe hanmmrer [was] approximately 1 in 30
trillion Caucasians; 1 in 27 trillion African-Anmericans; and 1
in 86 trillion H spanics.” (Vol. 28, p. 1021) M. Gaytnenn
performed several tests on an itemthat was represented as being
t he pants of Dwi ght Eaglin. (Vol. 28, pp. 1022-1023) She found
chem cal indications for the presence of blood and attenpted to
perform DNA anal ysis on several of the stains. (Vol. 28, p.
1023) Four of the stains fromwhich she was able to obtain a
DNA profile matched that of Dwi ght Eaglin. (Vol. 28, p. 1024)

The fifth stain, which was on the bottomleft I eg of the pants
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and was very small, contained a m xture of DNA. (Vol. 28, p.
1024- 1026, 1033) Assum ng that Dwi ght Eaglin was a contri butor
to the mxture, Ms. Gaytnenn “was able to get a profile for the
foreign contributor at three areas” and “was unable to excl ude
at four areas.” (Vol. 28, p. 1024) *“At the three areas [she]
was able to match a contributor, that profile matched Darl a
Lathrem at three areas. And four additional areas [she] was
unabl e to exclude her [Darla Lathren] as a contributor to the
m xture of blood DNA. " (Vol. 28, p. 1024) The frequency at
which the DNA profile existed in the general popul ation was One
in 22,000 Caucasi ans, one in 26,000 African-Americans, and one
in 10,000 Southeastern Hispanics. (Vol. 28, p. 1024) An
additional stain that was on the back of the left |leg of the
pants at the knee area gave chem cal indications for blood, and
the DNA profile devel oped therefrom matched that of Charles
Fuston at nine areas. (Vol. 28, pp. 1025-1026) The frequency of
occurrence of that profile in unrelated individuals was one in
3.6 trillion Caucasians, one in 2.2 trillion African-Anericans,
and 1 in 1.1 trillion Southeastern Hispanics. (Vol. 28, p. 1025)
Finally, M. Gaytnmenn exam ned boots that were admtted into
evi dence as boots of Dwight Eaglin, first attenpting to find
areas that gave positive indications for bl ood, and then
attenpting to obtain a DNA profile fromthose areas. (Vo. 28,

pp. 1026-1027) Blood fromthe left boot in the area “right
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bel ow where the | aces would be” (this stain was about the size
of a quarter) yielded a DNA profile that matched that of Darla
Lathrem at nine areas. (Vol. 28, pp. 1027-1028, 1033) The
frequency at which that profile mght exist in the general
popul ati on was approximately one on 30 trillion Caucasi ans, one
in 37 trillion African-Anericans, and one in 86 trillion
Sout heastern Hi spanics. (Vol. 28, p. 1028) M. Gaytnenn al so
anal yzed shoes represented as com ng from Stephen Smth. (Vol.
28, p. 1039) The zipper on the right shoe gave positive
i ndi cations for the presence of blood, and a DNA profile that
mat ched that of Darla Lathremat all nine areas. (Vol. 28, p.
1041) The frequency estimations provided by Ms. Gaytnenn were
“estimations within a 10-fold difference.” (Vol. 28, p. 1036)
After the State rested, defense counsel noved for a
j udgnment of acquittal, which was denied. (Vol. 28, pp. 1108-
1109)
The defense rested w thout presenting any evidence. (Vol.

28, p. 1110)

Penal ty Phase

State’s Case
The State presented four witnesses at the penalty phase,
whi ch was held on February 27, 2006. (Vol. 29, pp. 1200-1384)

Assistant State Attorney M chael Marr fromthe Sixth Judicial



Circuit testified regarding his prosecution of Dwi ght Eaglin for
a previous first-degree nmurder that occurred in Pinellas County
in 1998. (Vol. 29, pp. 1238-1248) According to M. Marr, the 27
year old victimwas stabbed to death in the parking I ot of an
adult establishnment called Tenptations after he di scovered M.
Eaglin attenpting to steal a CD changer fromthe rear
conpartnment of a Geo Tracker that M. Eaglin had stolen. (Vol.
29, pp. 1240-1242) M. Eaglin’s story at the tinme was that the
victim had attacked hi m because he wanted M. Eaglin’s gold
chain. (Vol. 29, p. 1242) However, M. Marr testified that
t here was no physical evidence or other evidence to support this
cl ai mof self-defense. (Vol. 29, 1242-1243) M. Eaglin had
bl ood on himafter the incident, but no injuries. (Vol. 29, p.
1243) The case was subnitted to the jury on alternative
theories of prenmeditation and fel ony-nmurder during the course of
a burglary to a vehicle, and the jury returned a general verdict
of guilty. (Vol. 29, pp. 1243, 1245-1246) On January 10, 2001,
M. Eaglin was sentenced to life inprisonnent wthout
possibility of parole. (Vol. 29, p. 1243)

The other three State witnesses at penalty phase were
victiminpact witnesses: Pat Rollins, Darla Lathrem s sister
(Vol . 29, pp. 1248-1250), Virginia P. Noble, a neighbor of Darla

Lat hrem (Vol . 29, pp. 1250-1252), and Lieutenant Roderick
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Spears, who worked with Darla Lathrem at Charlotte Correctiona

Institution. (Vol. 29, pp. 1253-1254)°

Def ense Case

The first defense penalty phase w tness was Daryl MCasl and
of the Ofice of the Inspector General, Florida Departnent of
Corrections. (Vol. 29, pp. 1256-1282) He was “instructed to
|l ook into the incident [at Charlotte Correctional Institution]
to see if any policies or procedures nmay have been viol ated.”
(Vol. 29, p. 1257) M. MCasl and conducted over 100 interviews
and generated a report dated January 15, 2004, which was
admtted into evidence as Defense Exhibit E. (Vol. 29, pp. 1258-
1259, 1280-1282; Svol. 2, p. 201-SVol. 6, p. 1154) Dorm A was
the | ast one being renovated, and M. MCasl and concentrated on
this dorm (Vol. 29, p. 1260) Hi s findings were “focused
strictly fromApril 19'" to June 11'" [2003], because that’s when
A- Dor m opened up for construction, reconstruction.” (Vol. 29, p.

1280)

® The defense had filed a pretrial notion to have victi minpact

evi dence presented to the court alone, and not to the jury.

(Vol. 16, pp. 3017-3022) The court entered an order denying the
notion, but requiring the State to proffer any victiminpact

evi dence before it was presented to the jury. (Vol. 16, p. 3073)
The subj ect was addressed again at the beginning of the penalty
phase. (Vol. 29, pp. 1202-1214) Although the trial court

i ndicated his preference that victiminpact evidence be
presented at the Spencer hearing, he ultimately permtted the
State to present its testinony after a proffer, over defense
objections. (Vol. 29, pp. 1202-1214)
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M. MCasland | earned that there had been a request from
one of the regional maintenance supervisors to have an
additional officer placed in the dormduring construction hours
so that the nunber of inmates and construction activity could be
i ncreased, but he found no evidence “to indicate that there were
ever two officers working in this area during evening hours or
that this requirenent was effectively communicating [sic] to the
shift supervisor.” (Vol. 29, pp. 1261-1262)

M. MCasl and found several “adm nistrative concerns,”
including a | ack of key control, inconsistencies as to whether
body al arnms were being provided for everybody, failure to foll ow
a policy that all inmates working the evening detail were to be
secured in hand restraints when escorted back to the dormtories
after the naster roster count, which took place at 8:30 p.m,
failure to follow a policy that tools were to be secured outside
the perineter or outside the conmpound, and failure consistently
to conduct face-to-face security checks in DormA. (Vol. 29, pp.
1262- 1267, 1270)

On the night of the incident, Charlotte Correctiona
I nstitution had an optinmum | evel of security as far as the
nunber of officers was concerned; they needed 32 officers “to
fill the essential holes[,]” and there were 41 on duty. (Vol.

29, p. 1277)
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The size of the inmate night work crews varied fromtw to
five inmates, with the average being 4.3. (Vol. 29, p. 1279)

O ficer Lathremwould have had a radio with a panic button,
but M. MCasland did not know whether or not it was working.
(Vol . 29, p. 1270)

The second defense wi tness, Lance Henderson, was a
correctional officer at Charlotte who had supervised a nighttine
work detail in FFDormin April, 2003. (Vol. 29, pp. 1284-1285)
There were maybe eight inmates in the crew, and Oficer
Henderson was the only officer in charge. (Vol. 29, p. 1285-
1286)

Prior to the events of June, 2003, Oficer Henderson had
filed an incident report expressing his concerns about the
nunber of correctional officers on duty supervising nighttine
work details and the fact that he felt that the working
envi ronnent was unsafe for the officers. (Vol. 29, p. 1286) He
slid it underneath the colonel’s door because he was afraid it
woul d conme up mssing, and later discussed it with Col one
Hei deshel |, who said he would look into it. (Vol. 29, pp. 1286-
1287) O ficer Henderson did not know of any action having been
taken on his report. (Vol. 29, p. 1287) He was never assigned
to any nore nighttine work details after he filed his report.

(Vol . 29, pp. 1287-1288)
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Gregory G ddens was a corrections officer who worked at
the Charlotte Correctional facility from approxi mately August,
1998 until August, 2003. (Vol. 29, p. 1291) He was assigned to
supervi se inmates on night work detail in DormA once or twce a
week for a period of perhaps six nonths. (Vol. 29, p. 1292) He
normal |y supervised five inmates, and there was never anot her
officer with him (Vol. 29, pp. 1292-1295) Oficer G ddens was

concerned about his safety, and he voiced his concerns “on a
daily continuing.” (Vol. 29, p. 1295) *“There were all kinds of
security problens.” (Vol. 29, p. 1295) Radios did not work,
there woul d be “varying assignnents of keys,” and they once | ost
a ladder. (Vol. 29, p. 1295) OOficer G ddens nmade sure that he
al ways had a body alarm (Vol. 29, p. 1296) Only once or twce
in six nonths did another officer come to check on Oficer

G ddens. (Vol. 29, pp. 1296-1297)

According to O ficer G ddens, the master roster count, in
whi ch each inmate had to be identified by name and departnent of
corrections nunber, took place around 10:00 at night. (Vol. 29,
p. 1297)

When an of ficer was supervising an inmate work crew, there
were tinmes when his back would be to i nmates, because they woul d

be working in different parts of the building, performng

different tasks. (Vol. 29, pp. 1298-1299)
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Oficer Gddens had filed witten conplaints in the past
that had “been shredded.” (Vol. 29, p. 1299)

The “scuttlebutt” was that sone inmates had their
classification “downrated in order for themto be in the open
popul ati on ward” or be assigned to the nighttine work detail.
(Vol. 29, pp. 1300-1301)

The deadline to conplete construction on Dorm A was June 30
or July 1, and there was a “big push” to have the work “done by
a court deadline in order to be wwthin the regul ation of the
lawsuit.” (Vol. 29, p. 1301)

Charlotte Correctional Institution was built to house 1150
inmates. (Vol. 29, pp. 1301-1302) Each dormusually housed 146
or 148 inmates. (Vol. 29, p. 1302) 1In June, 2003, the prison
was probably about 300 i nnates bel ow capacity because of the
renovation of the two dornms. (Vol. 29, p. 1302)

Janmes Ai ken was president of a prison consulting firmand
an expert in prison and i nmate managenent who was retai ned by
t he defense, and was provided with a “wealth of information.”
(Vol. 29, pp. 1305-1307) He opined that there were various
systens failures at Charlotte Correctional Institution that
facilitated the events of June 11, 2003. (Vol. 29, pp. 1307-
1328) One of themwas a failure in classifications; a high-
security inmate such as M. Eaglin, who was serving a sentence

of life without parole for nurder, should not have been working
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after dark and after the master roster count. (Vol. 29, pp.
1307-1309) O her failures existed in the tool control system
the inmate accountability system the security staffing system
the nonitoring system as well as with the construction itself,
where the officers supervising the inmates did not seemto have
any expertise in the building trade. (Vol. 29, pp. 1310-1316)
The various systens failures provided a “grand opportunity” for
M. Eaglin to attenpt his escape. (Vol. 29, p. 1327)

The final wtness for the defense was DM ght Thomas Eaglin
himsel f. (Vol. 29, pp. 1344-1353) Anong ot her things, M.
Eaglin stated that, while the inmates in the prison system had
to follow the rules, the corrections officers did not; they beat
and killed inmates, but none of themwent to prison for it.
(Vol. 29, p. 1347) He also described his treatnent after the
events of June 11: he “was in a roomfor 34 days w th nothing
but a pair of boxer shorts. No toilet paper, no soap, no
toot hpaste.” (Vol. 29, p. 1348) Assistant Warden Berry at
Florida State Prison told himthat he “was going to die in that
cell.” (Vol. 29, p. 1348) At least twice a nonth, they would do
tours through the prison; when they wal ked by M. Eaglin’s cell,
they would say, "[T]hat’s the cell where we killed Frank Val dez
at.” (Vol. 29, p. 1348) He acknow edged that he saw an
opportunity to escape and planned to escape from his “unl awf ul

i nprisonnment.” (Vol. 29, pp. 1350-1351)
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SUMVARY OF THE ARGUMENT

Def ense counsel was unduly restricted in cross-exam nation
of State wtness Jesse Baker, an inmate in the Florida State
Prison system when the court refused to allow counsel to ask
Baker about a major Disciplinary Report (or DR) he had received
for lying to a correctional officer. Baker’'s testinony was
inportant to the State’'s case in that he recounted conversations
he all egedly heard in which M. Eaglin, Mchael Jones, and
St ephen Smith planned their escape and tal ked about how t hey
woul d kill if necessary to effect the escape. Defense counsel
shoul d have been permtted to i npeach Baker’'s credibility by
showi ng that he had |ied on a previ ous occasi on.

The court below erred in refusing to permt Dwght Eaglin's
penalty phase jury to see and hear a videotape of a news report
that was relevant to the defense presentation, as it concerned
the security conditions at Charlotte Correctional Institution
and the attitude of the Departnent of Corrections with regard to
correctional officers’ safety.

This Court cannot have confidence that the sentencing
outcone in this case is reliable, and cannot adequately fulfill
its function of proportionality review. Although the defense
did present a case in mtigation, the jury never received
evi dence regarding M. Eaglin' s traumatic chil dhood and serious

psychiatric disorder that m ght well have resulted in life
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recomrendati ons had the jury heard it. Nor is this evidence
fully developed in the record. And the sentencing court failed
to consider all available mtigating evidence, especially Dr.
Krop’s report regarding M. Eaglin's nental condition, and
shoul d have found that the defense evidence regardi ng the many
systens failures at Charlotte Correctional Institution
constituted a valid mtigating circunstance.

The court below erred in factoring Dwi ght Eaglin's supposed
| ack of renpbrse into the sentencing equation. This Court has
repeatedly stated that |ack of renobrse has no place in the
capi tal sentencing process.

There was insufficient evidence to justify the subm ssion
of the CCP aggravating factor to M. Eaglin's jury and the
court’s finding of this circunmstance in his sentencing order.

Al t hough the escape attenpt nmay have been planned well in
advance, CCP would only apply if there was a careful plan or
prearranged design to kill Darla Lathrem and Charl es Fuston.
The prosecutor’s argunment to the jury at penalty phase may have
msled theminto thinking that the planning that went into the
escape itself could justify a finding of CCP. Finally, M.
Eaglin had at |east a pretense of noral or legal justification
for his actions due to the conditions in the prison system and

what he viewed as his unlawful inprisonnent.
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Pursuant to Ring v. Arizona, 122 S.Ct. 2428 (2002),

Florida’s schene of capital punishnment violates principles of

due process of law and the right to trial by jury, and M.

Whodel s sentence of death inposed under such a schenme cannot be

permtted to stand.



ARGUVENT
| SSUE |

THE COURT BELOW ERRED | N REFUSI NG

TO PERM T DEFENSE COUNSEL TO I M

PEACH THE CREDI BI LI TY OF STATE

W TNESS JESSE BAKER BY ASKI NG HI M

ABOUT A DI SCI PLI NARY REPCRT THAT

HAD BEEN FI LED AGAI NST HI M FOR LYI NG

TO A CORRECTI ONAL OFFI CER.

Two i nmates, Kenneth Lykins and Jesse Baker, both of whom
had multiple felony convictions, testified that they heard
di scussi ons anong Dwi ght Eaglin, M chael Jones, and Stephen
Smith as the trio planned its escape attenpt. On cross-
exam nation of Jesse Baker, defense counsel sought to question
hi m about a DR, or disciplinary report, he had received while
incarcerated. (Vol. 25, pp. 540-543) Counsel explained that the
DR was “a major one, for lying to a corrections officer[,]” for
whi ch M. Baker had been given “60 days in solitary[.]” (Vol.
25, pp. 540-542) However, the jury was never pernitted to hear
about the DR, as the trial court sustained an objection by the
prosecutor to this testinmony. (Vol. 25, pp. 540-543)
Ful | and fair cross-examnation of a witness in a crimnal

case is aright, not nerely a privilege, and stens from

constitutional guarantees of due process (Arendnent XlV) and the

right to confront one’s accusers (Anmendnent VI). MDuffie v.

State, So.2d __, 32 Fla. L. Wekly S763, 2007 W. 4123241

(Fla. Nov. 21, 2007). It is particularly inportant that this
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right be accorded to one who is charged with first-degree
murder. Id. “Wiile the trial court may exercise discretion over
the scope of cross-examnation, it must insure that there wll
be anple latitude for pertinent inquiry and that such
limtations as are placed on the cross-exam nation are done with
solicitude for the defendant’s Sixth Amendnent rights.

[Ctations omtted.]” Lee v. State, 422 So.2d 928, 931 (Fla. 3d

DCA 1982). *“Curtailnment of a defendant’s right to cross-
exam nation of State witnesses is a power to be used sparingly.”

Salter v. State, 382 So.2d 892, 893 (Fla. 4'" DCA 1980).

Al | owabl e cross-exam nati on includes not only matters covered on
direct exami nation, but “matters affecting the credibility of
the wwtness.” § 90.612(2), Fla. Stat. (2006).

Dw ght Eaglin's jury should have been permtted to hear
about M. Baker’s DR for lying to a correctional officer, as it

woul d have inpeached his credibility. diburn v. State, 710

So.2d 669 (Fla. 2d DCA 1998) is instructive. There, the
appel l ate court reversed in part and remanded for a new tri al
due to the trial court’s refusal to admt evidence that the
victimhad previously been jailed for filing a false police

report in another matter. Simlarly, in Wllians v. State, 386

So.2d 25 (Fla. 2d DCA 1980), the court reversed and renmanded for
a newtrial where the trial court excluded evidence that a State

witness had lied to the police on a previous occasion, as this
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went to the witness’ credibility. The court noted the wel |

recogni zed rule that Iimting the scope of cross-exam nation in
a manner which keeps fromthe jury relevant and i nportant facts
bearing on the trustworthiness of crucial testinony constitutes

error. Id. at 26 [quoting with approval from Stradtnman v.

State, 334 So.2d 100, 101 (Fla. 3d DCA 1976), approved, 346
So.2d 67 (Fla.1977).] M. Eaglin’s jury mght well have found
the fact that Jesse Baker had been punished for lying to a
correctional officer to be very relevant and inportant in
assessing the trustworthiness (or |ack thereof) of his
testinony, and the jury should have been all owed to know about
this. Subsection 90.610 of Florida s Evidence Code provides for
the credibility of a wtness to be attacked by evidence that he
has been convicted of a crinme involving dishonesty or a fal se
statenent, which is at | east anal ogous to Inmate Jesse Baker’s
situation, where he was “convi cted” of breaking the rules of the
Fl ori da Departnent of Corrections when he lied to an officer.
The testinony of Jesse Baker and Kenneth Lykins was an
i nportant conponent of the State’'s case. The prosecutor
referred to their testinonies in his closing argunent to the
jury during the guilt phase. (Vol. 29, pp. 1118, 1141-1142) He
relied heavily upon their testinony at the penalty phase in
arguing that the jury should find the “cold, calculated and

prenedi tated” aggravating circunstance. (Vol. 29, pp. 1360-1361)
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And the sentencing judge simlarly relied heavily upon the
testinmony of M. Baker and M. Lykins in finding CCP in his
sentencing order. (Vol. 19, pp. 3684- 3686)

This Court has “long held that it is “fatal error for the
trial court to deny defense counsel the right of cross-
exam nation for the purpose of |laying a predicate for
i npeachnent.’” See Coco [v. State], 62 So.2d [892] at 896 [ Fl a.
1953].” MDuffie, supra. The defense was able to i npeach the
ot her “jail house snitch,” Kenneth Lykins, by show ng that he had
filed a false affidavit two days after the escape attenpt saying
t hat he knew not hing about it. The court bel ow abused his
di scretion’ by disallowing the defense attenpt to i npeach the
credibility of Jesse Baker by asking himabout his DR for |ying
to a correctional officer. Therefore, Appellant nmust receive a
new trial. Amends. VI and XIV, US. Const.; Art. |, 88 9, 16,

and 22, Fla. Const.

" “Atrial court ruling with regard to the admissibility of
evidence is reviewed under the abuse of discretion standard.
[Citation omtted.]” Barnes v. State, So.2 __ , 2007 W
4191972 (Fla. Nov. 29, 2007).
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| SSUE ||
THE COURT BELOW ERRED | N REFUSI NG
TO ADM T | NTO EVI DENCE AT PENALTY
PHASE THE TAPE OF THE NEWS REPORT
I NVOLVI NG “JANE, ” A FORMER TRAI NI NG
ASSI STANT AT CHARLOTTE CORRECTI ONAL
I NSTI TUTI ON.

Before the penalty phase of M. Eaglin's trial actually
began, the court and counsel discussed the adm ssibility of a
vi deot ape that the defense wi shed to put into evidence. (Vol.
29, pp. 1214-1226) The tape was played for the court (Vol. 29,
pp. 1221-1224), and defense counsel presented the court with an
affidavit to authenticate the tape. (Vol. 16, pp. 3057-3058;
Vol . 29, 1221) The tape was of a news story that aired on WZN
TV on Novenber 5, 2003. (Vol. 16, p. 3057) On the tape, a young
worman named “Jane” described her experiences as a training
assistant at Charlotte Correctional Institution. She was
required to conduct a head count alone of 65 inmates in an open
dormtory, (apparently, D-dormtory), but her fear of being
killed, in the wake of the killing of Darla Lathremthree weeks
earlier, prevented her fromdoing so, and she resigned her
position. The tape also featured a brief interview wth
Sterling lvey [Public Affairs Director, Florida Departnent of

Corrections], who defended requiring “Jane” to conduct the head

count by hersel f.
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Al t hough the prosecutor stated several objections to the
tape, the court ultimately ruled it inadm ssible on rel evancy
grounds. (Vol. 29, pp. 1214-1226)

The tape in question was an inportant part of the defense
presentation at penalty phase, and M. Eaglin’s jury should have
been permtted to see it and hear it, and give it such weight as
the jury felt it deserved. Anobng other things, the tape was
rel evant to show the rather cavalier attitude of the Departnent
of Corrections regarding officer safety, and how this attitude
i npacted an enpl oyee of the Departnent. One wonders why the
court saw fit to exclude this particular piece of evidence,
while allowi ng the defense to put on other evidence concerning
the many security |apses and policy failures which led to the
incident in this case.

“. . .[Tlhe right to present evidence on one’'s own behalf
is a fundamental right basic to our adversary system of crimna
justice, and is a part of the ‘due process of law that is
guaranteed to defendants in state crimnal courts by the

Fourteenth Anendnent to the federal constitution.” Gardner v.

State, 530 So.2d 404, 405 (Fla. 3d DCA 1988), citing Faretta v

California, 422 U.S. 806 (1975); Washington v. Texas, 388 U. S

14 (1967) (right to call wi tnesses and present a defense is
fundamental to due process of law); Amends. VI and XIV, U.S.

Const., Article |, 88 9, 16, and 22, Fla. Const.
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There is a “low threshold for rel evance” that nust be net
regardi ng what evidence a capital defendant nmay introduce in

support of a sentence | ess than death. Hannon v. State, 941

So.2d 1109, 1168 (Fla. 2006). The tape in question net this
t hreshol d, and shoul d have been permtted.

This Court’s adnonition in Guznman v. State, 644 So.2d 996,

1000 (Fla. 1994) is pertinent here:

W are . . .concerned about Guzman’s
contentions that the trial judge erroneously
limted the testinmony of two of Guzman’s w t nesses
and refused to allow Guzman to recall one of those
W tnesses. W enphasize that trial judges should
be extrenely cautious when denyi ng def endants the
opportunity to present testinony or evidence on
their behalf, especially where a defendant is on
trial for his or her life.

(Enphasis supplied.) Dwght Eaglin was on trial for his life,
and yet the trial judge unduly restricted his ability to nount a
defense by his ruling excluding the tape in question. As a
result, M. Eaglin nust receive a newtrial.

As this issue deals with the admssibility of evidence, an

abuse of discretion standard of review applies. Troy v. State,

948 So.2d 635, 650 (Fla. 2006).
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| SSUE |11

THI' S COURT CANNOT HAVE CONFI DENCE

IN THE RELI ABI LI TY OF THE SENTENCI NG
OQUTCOME IN THI S CASE, BECAUSE NOT ALL
AVAI LABLE M TI GATI NG EVI DENCE WAS FULLY
DEVELOPED AND PRESENTED TO APPELLANT’ S
JURY AND TO THE SENTENCI NG COURT, AND
THE SENTENCI NG COURT FAI LED TO G VE
ADEQUATE CONSI DERATI ON TO ALL AVAI L-
ABLE M TI GATI NG EVI DENCE PRESENT | N THE
RECORD.

A. The Jury’s Sentenci ng Recommendati ons
This is not a case in which the defendant waived the
presentation of any and all mtigating evidence, or was a death

“volunteer.” See, for exanple, Koon v. Dugger, 619 So.2d 246

(Fla. 1993). M. Eaglin and his counsel did present a case in
mtigation at penalty phase, unorthodox though it m ght have
been, focusing as it did upon the nmany security |apses at
Charlotte Correctional Institution which culmnated in the
events of June 11, 2003, thus essentially putting the system on
trial. However, the defense waived or did not present at | east
two areas of potentially life-saving mtigating evidence of the
type that is typically relied upon by defendants in capital
sent enci ng proceedi ngs, having to do with M. Eaglin’s nenta
state and his abusive chil dhood.

At a status hearing held before Judge Bl ackwel|l on February
17, 2005, defense counsel for M. Eaglin said that he was

“working on nental mtigation continuously and have been since
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day one” and that counsel had “been all over the country
devel opi ng social information for purposes of phase II[.]”
(Svol. 7, p. 1200)

The record contains a one-page report from Licensed
Psychol ogi st Dr. Harry Krop dated October 20, 2005, which was
attached to M. Eaglin’s “Notice of Mental Mtigation Pursuant
to FRCRP 3.202(b)(c),” which notice was filed on Novenber 23,
2005. (Vol. 16, pp. 3002-3003) Dr. Krop' s report states that he
interviewed and tested Dwi ght Eaglin, and found the follow ng
“potential mtigating factors” (Vol. 16, p. 3003):

1. M. Eaglin derives froma dysfunctional
famly which includes a history of enotional
abuse, negative role nodeling and donestic
vi ol ence. The environnent was often chaotic and
unpr edi ct abl e.

2. M. Eaglin suffers with a serious
psychiatric disorder. He has been di agnosed with
Bi Pol ar Di sorder which has often been untreated.
Records indi cate that the Defendant was not on
nmedi cation at the time of the alleged offense.

On January 30, 2006, the defense filed a Notice of Intent
Not to Offer Mental Mtigation and a Notice of Intent Not to
Ofer Dr. Harry Krop as a Defense Wtness. (Vol. 17, pp. 3333-
3334)

The presentence investigation (PSI) contains further
details regarding M. Eaglin’s troubled chil dhood (Svol. 8, p.
1296):

[M. Eaglin's foster father] indicated that the
def endant was given up as a Ward of the State sone
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ti me between the ages of 13-15 and the def endant
had gone through several foster honmes. Tim W nge
and his wfe, Laura, took the defendant in sone
time between the ages of 13-15. He indicated that
t he def endant, whom he called Tomry, did well in
school up until the 11'" grade when he broke his

| eg and dropped out of school. His foster father

i ndi cated Tomry had an extrenely rough chil dhood,

i ndicating his father nmay have sexual |l y abused and
assaul ted the defendant and other children in the
househol d. The defendant told his foster father
that his father broke his leg in front of the
other children to teach the other children a

| esson. M. Wnge indicated that the defendant
was extrenely close with himand his foster nother
and the defendant took it extrenely hard when his
foster nother died of cancer on April 30, 2003.

He felt that this may have contributed to sone of
the defendant’s issues. He indicated he did not
see any type of psychol ogi cal probl ens; however,
did feel the defendant may have been on Paxil at
one tinme. The defendant’s foster father also
indicated that his nmother had little or nothing to
do with the defendant, giving himup to the State
at a very young age. M. Wnge also related an

i ncident that the defendant had related to him
that cause[sic] the defendant a very great deal of
enotional trauma. The defendant indicated to M.
Wnge that his father and not her had gone on
vacati on and while on vacation the defendant’s
father kicked his nother out of the car and that

t he defendant never saw his nother again after
that incident. M. Wnge stated that he is only
awar e that the defendant has one bi ol ogi cal

brot her, Donnie Eaglin, who is approximtely two
years ol der than the defendant. M. Wnge

concl uded the conversation by indicating this

def endant was an extrenely good child up until the
time he broke his I eg and started hangi ng around
with the wong crowd in high school. He related
that he felt the defendant had an extremely
troubl ed chil dhood with a conpl etely dysfunctional
famly.

The PSI also indicates that M. Eaglin “had utilized

cocai ne and al cohol during his teenage years with prescribed



Prozac.” (Svol. 8, p. 1296)

According to the PSI, M. Eaglin' s father, Kenneth Eaglin,
and hal f-brother, Joshua Boyer, were both inmates incarcerated
inprisons in lllinois. (Svol. 8, p. 1295)

Qobvi ously, the evidence of M. Eaglin’ s nental health
i ssues and horrible childhood that is in the record is not well -
devel oped; one senses that what is in the record is only the tip
of the iceberg, a nmere hint of what could have been presented to
the jury and the judge. Unfortunately, M. Eaglin' s jury never
had the opportunity to consider this potentially conpelling
mtigation.

During the penalty phase, there was a brief discussion
anong the court, counsel, and M. Eaglin regarding his waiver of
this mtigation. (Vol. 29, pp. 1341-1343) Defense counsel
represented that he and M. Eaglin had had “di scussi ons about
putting on a lot of social work things, issues regarding
chi | dhood and things of that nature[,]” and that M. Eaglin did
not feel that it would be fair to put his famly through that.
(Vol. 29, pp. 1341-1342) M. Eaglin confirmed that he had
“Instructed [his] counsel not to even do that.” (Vol. 29, p.
1342) Wth regard to the nental mtigation, defense counsel
represented that they had had “various discussions on that” and
counsel felt it “would be on the dangerous side as far as the

jury [was] concerned. So [he had] nmade the decision on nental
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mtigation not to go ahead.” (Vol. 29, pp. 1342-1343) M.
Eaglin indicated his agreement wth counsel on this issue, and
suggested that he woul d not have spoken with Dr. Krop if the
doctor was going to reveal their discussions to anyone except
def ense counsel. (Vol. 29, p. 1343)

This Court is very aware that evidence of the type that was
avai |l abl e, but waived, in this case is adm ssible and is often
relied upon to support a sentence |less than death. “. . .[I]t
is well settled that evidence of fam |y background and personal
hi story may be considered in mtigation. [Citation onmtted.]”

Power v. State, 886 So.2d 952, 959 (Fla. 2004). Accord: Stevens

v. State, 552 So.2d 1082 (Fla. 1989). “Chil dhood traunma has
been recogni zed as a mtigating factor. [Citations omtted.]”

Hol sworth v. State, 522 So.2d 348, 354 (Fla. 1988). Evidence

that the defendant lived in an abusive environnent as a child
woul d constitute a valid nonstatutory mtigating factor. Santos

v. State, 591 So.2d 160 (Fla. 1991). See also, N bert v. State,

574 So.2d 1059 (Fla. 1990); Mihammad v. State, 782 So.2d 343,

361-362 (Fla. 2001); Eddings v. Gklahoma, 455 U.S. 104 (1982),

and many ot her cases.

Wth regard to M. Eaglin s psychol ogi cal condition, the
bi pol ar di sorder fromwhich he suffers was characterized by Dr.
Krop as “a serious psychiatric disorder.” And this Court has

itself characterized bipolar disorder as a “serious nenta
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illness.” Oford v. State, 959 So.2d 187, 193 (Fla. 2007). Had

Dr. Krop testified at M. Eaglin's trial, he could perhaps have
of fered evidence that he qualifies for one or both of the
statutory “nmental mtigators” found in subsections 921.141(6)(b)
and (f) of the Florida Statutes. The Anerican Bar Associ ation
has taken the position that defendants should not be

sentenced to death if, at the tine of the offense,

they had a severe nental disorder or disability

that significantly inpaired their capacity (a) to

appreci ate the nature, consequences or

wr ongf ul ness of their conduct, (b) to exercise

rational judgnent in relation to conduct, or (c)

to conformtheir conduct to the requirenents of

the | aw
Resol ution 122A, adopted by the House of Del egates of the
Anmeri can Bar Associ ation August 7-8, 2006. This docunent may be

accessed at http://ww. abanet. org/| eader shi p/ 2006/ annual /

dai | yj our nal / hundr edt went yt woa. doc. But see, Lawence v. State,

969 So.2d 294, 300 (footnote 9) (Fla. 2007), where this Court

declined to extend the protections of Atkins v. Virginia, 536

U.S. 304 (2002), which bars execution of the mentally retarded,
to defendants suffering fromnental ill ness.

Because M. Eaglin’s jury did not receive any of this
mtigating evidence, their death recommendati ons cannot be
considered reliable. Four of the 12 jurors recommended |ife;
had the jury been aware of this additional mtigation, enough of

t hem mi ght have voted with the four to return recomendati ons of
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life instead of death. [Only two nore votes were needed for a

life recoomendation. Rose v. State, 787 So.2d 786, 807 (Fla.

2001) (“. . .[T]he principle that a six-to-six vote by an
advisory jury is a life recommendation is well established.
[Ctations omtted.]”)] It is questionable how nuch weight, if
any, should be given to the jury recomendati ons under these

circunstances. See Mihammmad, supra, 782 So.2d at 361-362

(jury’s death reconmendati on shoul d not have been given “great
wei ght” where Miuhanmad refused to present mitigating evidence,
and the trial court did not provide another neans for the jury

to be apprised of available mtigating evidence). But see, Boyd

v. State, 910 So.2d 167 (Fla. 2005), which indicates that
Muhammad' s prohibition on giving great weight to the jury's
deat h recomendati on woul d not apply where the defendant did not
wai ve all mtigation.

“Under Florida’ s capital sentencing statute, it is the
jury’s function, in the first instance, to determ ne the
validity and wei ght of the evidence presented in aggravation and

mtigation. [Citations omtted.]” Holsworth, supra. M.

Eaglin’ s jurors were not able fully to performthis function
where they were not apprised of all available mtigating

evi dence.
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B. The Court’s Consideration of Mtigation
Some of what has been stated above applies equally to the
court’s consideration of mtigation. Like the jury, the court

was not provided with a fully-devel oped case in mtigation

However, the court had nore to work with than M. Eaglin's jury,
because the court was privy to Dr. Krop’s report and the PSI
“ [Mitigating evidence nmust be consi dered and wei ghed

when cont ai ned anywhere in the record, to the extent it is

bel i evabl e and uncontroverted.” Farr v. State, 621 So.2d 1368,

1369 (Fla. 1993) (In Farr the trial court erroneously failed to

consi der a psychiatric evaluation and PSI.) See al so, Santos,

591 at 164.

In his sentencing order, the court below did discuss M.
Eaglin's traumatic chil dhood, to the extent that information
regardi ng his childhood was contained in the PSI. (Vol. 19, p.
3686) The court concluded that a mtigating factor did exist
“in that the Defendant suffered a severely abusive chil dhood
with a severely dysfunctional famly and the only famly warnth
he experienced was with his later foster parents.” (Vol. 19, p.
3686) The court gave this mtigating factor “sone weight.”
However, the court did not address the notation in the PS|
regarding M. Eaglin' s use of “cocaine and al cohol during his
teenage years with prescri bed Prozac.” Moreover, the court

failed to nention and conme to grips with Dr. Krop’s report,
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whi ch showed that M. Eaglin suffers froma “serious psychiatric
di sorder,” nanely, bipolar disorder. Thus, the court did not
fulfill his obligation to consider all mtigation contained
anywhere in the record.

An additional problemwth the court’s handling of
mtigation is that he did not find M. Eaglin s evidence
regarding the multiple security |apses, systens failures, etc.
at Charlotte Correctional Institution to be mtigating in any
way. The court discussed the defense evidence, but ultimately
concluded that the failures within the prison did not constitute
a mtigating factor. (Vol. 19, pp. 3687-3689) There are few
limts on the evidence that a capital defendant may introduce in

support of a sentence |ess than death. See Lockett v. Ohio, 438

U S. 586 (1978); Eddings v. lahoma, supra; Hannon v. State,

941 So.2d 1109 (Fla. 2006). However, allow ng a capital
defendant to introduce mtigating evidence is neaningless if, as
here, the sentencer does not give it effect, does not use it to

count er bal ance whatever nay exi st in aggravation. See, Boyde v.

California, 494 U S. 370 (1990); Penry v. Lynaugh, 492 U. S. 302

(1989). Perhaps the nost conpelling argunent that the
sentenci ng court should have found M. Eaglin s evidence to
constitute valid mtigation is that four of the jurors
apparently did so, as they voted for life. The sentencing court

coul d have given such weight to this factor as he deened
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appropriate, Merck v. State, So.2d __ , 2007 WL 4259197

(Fla. 2007), but M. Eaglin was entitled to at |east have it
wei ghed in the sentencing bal ance.
C. Concl usion

For the reasons discussed above, this Court cannot have
confidence in the reliability of the sentencing outcone in this
case. Nor is the Court able properly to fulfill its
proportionality review function where | ess than all avail able
mtigating evidence was presented to the judge and jury and nade
part of the record of this case. In Mihammad, this Court noted
that proportionality reviewis made “difficult, if not
i npossi bl e where the defendant fails to present mitigating
evi dence; the Court is unable “to adequately conpare the
aggravating and mtigating circunstances in this case to those
present in other death penalty cases.” 782 So.2d at 365. This
concern also exists, albeit to a | esser degree, where | ess than
all available mtigating evidence is presented and fully
considered by judge and jury. Dwi ght Eaglin's sentences of
death nust not be permtted to stand. Anends. VI, VIII, XV,
US Const.; Art. |, 88 9, 16, 17, 22, Fla. Const.

M. Eaglin's issue involves matters of law, and so shoul d

be reviewed de novo. State v. Denpsey, 916 So.2d 856 (Fla. 2d

DCA 2005); Knarich v. State, 932 So.2d 257 (Fla. 2d DCA 2005).
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| SSUE I'V
THE COURT BELOW ERRED I N USI NG DW GHT EAGLIN S
SUPPCSED LACK OF REMORSE AGAI NST HIM I N SEN
TENCI NG MR- EAGLIN TO DEATH
Near the end of his witten order inposing two death
sentences upon Appellant, Dwmight T. Eaglin, the trial court
wote (Vol. 19, p. 3689): “Finally, the court recalls that this
Def endant testified during the penalty phase and again in the
Spencer hearing. At neither tinme did he express anything |ike
genuine renorse. Hi s attitude bordered on arrogance.” In the
next paragraph, the court concluded that the aggravating
circunstances in this case greatly outweighed the mtigating
ci rcunst ances, and then went on to sentence M. Eaglin to death
for the nurders of Darla Lathrem and Charles Fuston. (Vol. 19,
p. 3689)
This Court has held that “lack of renorse should have no
pl ace in the consideration of aggravating factors. Any
convi nci ng evidence of renorse may properly be considered in
mtigation of the sentence, but absence of renorse should not be

wei ghed either as an aggravating factor nor as an enhancenent of

an aggravating factor.” Pope v. State, 441 So.2d 1073, 1078

(Fla. 1983). “’It is error to consider |ack of renorse for any

purpose in capital sentencing.’” Colina v. State, 570 So.2d

929, 933 (Fla. 1990), quoting from Trawick v. State, 473 So. 2d

1235, 1240 (Fla. 1985). This Court has “clearly stated that
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| ack of renprse is a nonstatutory aggravating circunstance and
cannot be considered in a capital sentencing. [Citations

omtted.]” Shellito v. State, 701 So.2d 837, 842 (Fla. 1997)

Clearly, M. Eaglin' s renorseless attitude as perceived by the
trial court made such a negative inpression upon the judge that
he felt conpelled to use it as a factor in his decision to
sentence M. Eaglin to two death sentences. Use of this
irrelevant factor in the capital sentencing process has been
repeatedly condemmed by this Court. The sentencing court’s
reliance upon this inproper elenent calls into question the
reliability of the court’s sentencing determnation. M. Eaglin
shoul d not be punished for his “attitude.” Therefore, in order
to conport with constitutional principles of due process of |aw
and to avoid the infliction of cruel or unusual punishnent, M.
Eaglin's sentences of death cannot be permitted to stand.
Amends. VIIl & XIV, US. Const., Art |, 88 9, 17, Fla. Const.
This issue involves a matter of [aw and so should be
exam ned using the de novo standard of review. State v.

Denpsey, 916 So.2d 856 (Fla. 2d DCA 2005); Knarich v. State, 932

So. 2d 257 (Fla. 2d DCA 2005).
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| SSUE V
THE EVI DENCE PRESENTED BELOW WAS
| NSUFFI CI ENT TO SUPPORT THE “ COLD
CALCULATED, AND PREMEDI TATED AG
GRAVATI NG Cl RCUMSTANCE.

The court below instructed M. Eaglin’s penalty phase jury
that one of the circunstances they could consider in aggravation
was that the crinme “was conmtted in a cold and cal cul ated and
prenedi tat ed manner and wi t hout any pretense of any noral or
legal justification.” (Vol. 29, p. 1369) The court also found
this circunstance to exist in his sentencing order, as to both
killings. (Vol. 19, pp. 3684-3686) Wile there was anple
evi dence to show that the escape was planned well in advance,
the evidence fell short of establishing that the hom ci des net
t he standard of hei ghtened preneditation required for this
factor to apply.

In order for CCP to be found, the defendant nust have had

“a careful plan or a prearranged design” to kill. Besaraba v.

State, 656 So.2d 441, 444 (Fla. 1995); Jackson v. State, 648

So.2d 85, 89 (Fla. 1994). This aggravator involves a hei ghtened
“prenedi tation beyond that nornmally sufficient to prove

preneditated nurder.” Perry v. State, 522 So.2d 817, 822 (Fl a.

1988) “Evidence of a plan to conmt a crinme other than mnurder
Isin and of itself insufficient to support CCP.”

Jennings v. State, 718 So.2d 144, 152 (Fla. 1998). See also,




Castro v. State, 644 So.2d 987 (Fla. 1994); Vining v. State, 637

So.2d 921 (1994). Although there was evidence adduced bel ow
that nmuch planning went into the escape attenpt, and sone
evidence (albeit fromtwo “jail house snitches” whose testinony
was of questionable reliability, at best) that M. Eaglin may
have contenpl ated the possibility of killing if soneone
attenpted to thwart the escape, the evidence fell short of
establishing that the hom cides thensel ves were sufficiently
pl anned and prearranged to qualify as CCP.

M. Eaglin would note that, in his penalty phase argunent
to the jury on the matter of CCP, the prosecutor enphasized the
degree of planning that went into the escape attenpt. (Vol. 29,
pp. 1359-1361) Al though there was no objection to this
argunment, the jury may have been misled into thinking that CCP
woul d apply if the attenpted escape was wel |- pl anned and t hought
out in advance, which is not the |aw

In addition, contrary to what the prosecutor said in his
argunent to the jury (Vol. 29, p. 1361), M. Eaglin had at |east
a pretense of justification for his actions. In his penalty
phase testinony he descri bed how only the i nmates had to abi de
by the rules, while the guards did not. (Vol. 29, p. 1347) The
guards, he said, beat and killed i nmates, but none of them went
to prison for it. (Vol. 29, p. 1347) He concluded that he was

trying “to escape an unlawful inprisonment[.]” (Vol. 29, p.
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1351) Thus, he expressed at |east a pretense of a | egal or
nmoral justification for what he did.

The trial court should not have submtted the CCP
aggravating circunstance to M. Eaglin’s jury, or found it to
exist in his sentencing order. M. Eaglin nust receive a new

penalty trial. See Bonifay v. State, 626 So.2d 1310 (Fla. 1993)

and Orelus v. State, 584 So.2d 563 (Fla. 1991).

As M. Eaglin’ s issue involves a matter of |aw, the de novo

standard of review applies. State v. d atznayer, 789 So.2d 297

(Fla. 2001); State v. Denpsey, 916 So.2d 856 (Fla. 2d DCA 2005);

Knarich v. State, 932 So.2d 257 (Fla. 2d DCA 2005).
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| SSUE VI

DW GHT EAGLIN IS ENTI TLED TO LI FE
SENTENCES BECAUSE THE FLORI DA DEATH
PENALTY STATUTE VI OLATED H S DUE
PROCESS RI GHT AND H'S RIGHT TO A
JURY TRI AL VWH CH REQUI RE THAT A
DEATH- QUALI FYI NG AGGRAVATI NG Cl R-
CUMSTANCE BE ALLEGED I'N THE I NDI CT-
MENT AND FOUND BY THE JURY BEYOND A
REASONABLE DQOUBT.

M. Eaglin s issue presents a question of |aw, and so the

standard of reviewis de novo. State v. d atznmayer, 789 So. 2d

297 (Fla. 2001); State v. Denpsey, 916 So.2d 856 (Fla. 2d DCA

2005); Knarich v. State, 932 So.2d 257 (Fla. 2d DCA 2005).

In Apprendi v. New Jersey, 530 U. S. 466, 120 S.Ct. 2348,

2355 (2000) and Jones v. United States, 526 U S. 227, 243 n. 6

(1999), the United States Suprenme Court held that any fact
(other than prior conviction) that increases the naxi num penalty
for a crinme nmust be charged in an indictnent, submtted to a
jury, and proven beyond a reasonabl e doubt. Basing its decision
both on the traditional role of the jury under the Sixth
Amendnent and principles of due process, the Apprendi Court
observed:

If a defendant faces puni shnment beyond t hat

provi ded by statute when an offense is commtted

under certain circunstances but not others, it is

obvi ous that both the loss of liberty and the

stignma attaching to the offense are hei ghtened, it

necessarily follows that the defendant should not-

at the nonent the state is put to proof of those

ci rcumst ances- be deprived of protections that have
until that point unquestionably attached.
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530 S.Ct. at 2359. The Apprendi Court held that the sane rule
applies to state proceedi ngs pursuant to the Fourteenth
Amendnent. 530 S. Q. at 2355. These essential protections
include (1) notice of the State’s intent to establish facts that
wi | | enhance the defendant’s sentence; and (2) a jury’'s
determ nation that the State has established these facts beyond
a reasonabl e doubt .

These princi ples have been applied in subsequent cases as

wel |, such as Blakely v. Washington, 542 U. S. 296 (2004)

(defendant’s Sixth Amendnent right to trial by jury was viol ated
where he was sentenced to nore than three years above the 53-
mont h statutory maxi num of the standard range for his offense on
the basis of the sentencing judge' s finding that he acted with

del i berate cruelty) and Cunninghamv. California, 127 S.C. 856

(2007) (defendant’s right to trial by jury was violated by
California’ s determ nate sentencing | aw, which authorized judge,
not jury, to find facts exposi ng defendant to el evated upper
term sent ence).

In Jones, 526 U.S. at 250-251, the Court distinguished
capital cases arising fromFlorida.® In Apprendi, 530 S.Ct. at

2366, the Court noted that it had previously

8 Those cases were Spaziano v. Florida, 468 U.S. 447 (1984) and
Hildwin v. Florida, 490 U S. 638 (1989).
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rejected the argunment that the principles guiding
our decision today render invalid state capital
sentenci ng schenes requiring judges, after a jury
verdi ct holding a defendant guilty of a capital
crime, to find specific aggravating factors before
I nposing a sentence of death. Walton v. Arizona,
497 U. S. 639, 647-649. . .(1990)[.]

Thus, it appeared that the principles of Jones and Apprendi did

not apply to state capital sentencing procedures. See MIIs v.

Moore, 786 So.2d 532,536-38 (Fla.), cert. denied, 532 U S. 1015

(2001). In Ring v. Arizona, 536 U S. 584, 122 S . . 2428

(2002), however, the United States Suprene Court overrul ed

Walton v. Arizona, 497 U S. 639 (1990), and held that the Sixth

and Fourteenth Amendnents to the United States Constitution
require the jury to decide whether a death qualifying
aggravating factor has been proven beyond a reasonabl e doubt.

A def endant convicted of first-degree nurder may not be
sentenced to death without an additional finding. At |east one
aggravator nust be found as a sentencing factor. Like the hate
crimes statute in Apprendi, Florida s capital sentencing schene
exposes a defendant to enhanced puni shnent —deat h rat her than
l[ife in prison—whhen a nurder is comrtted “under certain
ci rcunstances but not others.” Apprendi, 120 S.C. at 2359.
This Court has enphasized that “[t] he aggravating circunstances
in Florida law *actually define those crines. . .to which the

death penalty is applicable. . .” State v. Dixon, 283 So.2d 1,
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8 (Fla. 1973), cert. denied sub nom Hunter v. Florida, 416 U.S.

943 (1974).

Dwi ght Eaglin was sentenced to death pursuant to section
921.141, Florida Statutes (2003), which does not require a jury
finding that any specific aggravating factor exists. Section
921.141(2) governs the advisory sentence rendered by the jury in
this case and provides as foll ows:

(2) ADVI SORY SENTENCE BY THE JURY.-After hearing
all the evidence, the jury shall deliberate and
render an advisory sentence to the court, based on
the followng matters:

(a) Whether sufficient aggravating circunstances
exi st as enunerated in subsection (5);

(b) Whether sufficient mtigating circunstances
exi st whi ch outwei gh the aggravating circunstances
found to exist; and

(c) Based on these considerations whether the

def endant shoul d be sentenced to life inprisonnment
or deat h.

On its face, this statute does not require any express finding
by the jury that a death qualifying aggravating circunstance has
been proven. Mreover, this Court has never interpreted this
statute to require the jury to make findings that specific

aggravating circunstances have been proven. See Randol ph v.

State, 562 So.2d 331, 339 (Fla.), cert. denied, 498 U S. 992

(1990); Hildwin v. Florida, 490 U S. 638, 639 (1989).

Consequently, the statute plainly violates the Sixth and

Fourteent h Arendnent requirenents of Jones, Apprendi, and Ring

and i s unconstitutional on its face.
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M. Eaglin's case illustrates how section 921. 141 viol ates
the requirement that the jury nust find a death qualifying
aggravating circunstance. Pursuant to section 921.141, the jury
was instructed to consider five aggravating circunstances as to
Darla Lathremis death (Vol. 29, pp. 1368-1370): 1) under
sentence of inprisonnment; 2) previous conviction of another
capital offense or a felony involving use or threat of violence;
3) crime commtted for the purpose of effecting an escape from
custody; 4) cold, calculated, and preneditated; and 5) victim
was a | aw enforcenent officer. The jury was instructed on the
sanme aggravators as to the killing of Charles Fuston, except the
| ast one. (Vol. 29, pp. 1370-1372)

The judge instructed the jury that it was their duty to
render to the court an advisory sentence based upon their
determi nation as to whether sufficient aggravating circunstances
existed to justify inposition of the death penalty, and whet her
sufficient mtigating circunstances existed to outwei gh any
aggravating circunstances found to exist. (Vol. 29, p. 1368)

The jurors were further instructed that, if they found
sufficient aggravating circunstances existed, it would then be
their duty to determ ne whether mtigating circunstances existed
t hat outwei ghed the aggravati ng circunstances (Vol. 29, p.

1372), and that, if one or nore aggravating circunstances was

established, the jury
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shoul d consider all the evidence tending to
establish one or nore mtigating circunstances and
gi ve that evidence such weight as you feel it
shoul d receive in reaching your conclusion as to
the sentence that should be inposed.
(Vol . 29, p. 1374)
The jurors were instructed that it was not necessary that
t he advi sory sentence of the jury be unaninmous. (Vol. 29, p.
1374)° They were never instructed that all nust agree that at
| east one specific death-qualifying aggravating circunstance
exi sted—and that it nust be the sanme circunstance. Thus, the
sentencing jury was not required to nake any specific findings
regardi ng the existence of particular aggravators, but only to
make a recommendation as to the ultimte question of punishnent.
The jury ultimately returned advi sory sentences
recomrendi ng by votes of eight to four that the court inpose the
death penalty for each of the nmurders in this case. The
advi sory sentences did not contain findings as to which specific
aggravating circunstance(s) was (were) found to exist. (Vol. 19,
pp. 3621-3622; Vol. 29, pp. 1378-1379)
It is likely in any case that sonme of the jurors will find

certain aggravators which other jurors reject. Wat this neans

is that a Florida judge is free to find and wei gh aggravati ng

® Defense counsel filed a Mdtion to Require Unani nobus Jury in

the Penalty Phase (Vol. 16, pp. 3023-3026), which was deni ed.
(Vol. 16, p. 3077)
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ci rcunstances that were rejected by a mgjority, or even all of
the jurors. The sole limtation on the judge's ability to find
and wei gh aggravating circunstances is appellate review under
the standard that the finding nust be supported by conpetent

substantial evidence. WIllacy v. State, 696 So.2d 693, 695

(Fla. 1997).

An additional problemw th the absence of any jury findings
with respect to the aggravating circunstances is the potenti al
for skewwng this Court’s proportionality analysis in favor of
death. An integral part of this Court’s review of all death

sentences is proportionality review Tillman v. State, 591

So.2d 167 (Fla. 1991). This Court knows which aggravators were
found by the judge, but does not know whi ch aggravators and
mtigators were found by the jury. Therefore, the Court could
al |l ow aggravating factors rejected by the jury to influence
proportionality review. Such a possibility cannot be reconcil ed
with the Eighth and Fourteenth Anendnent requirenent of
reliability in capital sentencing.

The flaws in Florida s capital sentencing schene discussed
above constitute fundanental error which nay be raised for the

first time on appeal. In Trushin v. State, 425 So.2d 1126,

1129-30 (Fla. 1983), this Court ruled that the facial
constitutional validity of the statute under which the defendant

was convicted can be raised for the first time on appeal because
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the argunments surrounding the statute’s validity raised

fundanental error. |In State v. Johnson, 616 So.2d 1, 3-4 (Fla.

1993), this Court ruled that the facial constitutional validity
of anmendnents to the habitual offender statute was a matter of
fundanmental error which could be raised for the first tinme on
appeal because the amendnents involved fundanental |iberty due
process.

In Maddox v. State, 760 So.2d 89, 95-98 (Fla. 2000), this

Court ruled that defendants who did not have the benefit of
Florida Rule of Crimnal Procedure 3.800(b), as anended in 1999
to allow defendants to raise sentencing errors in the trial
court after their notices of appeal were filed, were entitled to
argue fundanental sentencing errors for the first tinme on
appeal. To qualify as fundanental error, the sentencing error
nmust be apparent fromthe record, and the error mnmust be serious;
such as a sentencing error which affected the Iength of the
sentence. |1d. at 99-100. Defendants appealing death sentences
do not have the benefit of Rule 3.800(b) to correct sentencing
errors because capital cases are excluded fromthe rule.

Anendnents to Florida Rules of Crimnal Procedure 3.111(e) &

3.800 & Florida Rules of Appellate Procedure 9.020(h), 9.140, &

9. 600, 761 So.2d 1015, 1026 (1999).
The facial constitutionality of the death penalty statute,

section 921.141, Florida Statutes, is a matter of fundanent al
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error. The error is apparent fromthe record, and it is
certainly serious because it concerns the due process and right
tojury trial requirenents for the inposition of the death
penalty. Inposition of the death penalty goes far beyond the
liberty interests involved in sentencing enhancenent statutes.
Moreover, the use of a facially invalid death penalty
statute to i npose a death sentence coul d never be harmnl ess
error. A death sentence is always and necessarily adversely
affected by reliance upon an unconstitutional death penalty
statute, especially when the statute violates the defendant’s

right to have a jury decide essential facts. See Sullivan v.

Loui si ana, 508 U. S. 275, 279-282 (1993) (violation of right to
jury trial on essential facts is always harnful structura
error).

Thus, Florida s death penalty statute is unconstitutiona
on its face because it violates the due process and right to
jury trial requirenments that all facts necessary to enhance a
sentence be found by the jury to have been proven beyond a

reasonabl e doubt, as set forth in Jones, Apprendi, and Ring.

This issue constitutes fundanental error, and can never be
harm ess. This Court nust reverse M. Eaglin’s death sentences
and remand for |ife sentences to be inposed instead.

M. Eaglin recognizes that in King v. More, 831 So.2d 143

(Fla. 2002) and Bottoson v. Moore, 833 So.2d 693 (Fla. 2002) and
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subsequent cases this Court rejected argunents simlar to those
rai sed herein, but asks the Court to revisit these inportant
i ssues, and raises themhere to preserve themfor possible

further review in another forum
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CONCLUSI ON

Based upon the foregoing facts, argunments, and citations of
authority, your Appellant, Dwight T. Eaglin, prays this
Honorabl e Court for relief as follows: (1) reverse his
convi ctions and sentences and remand for a newtrial; or (2)
vacate his sentences of death in favor of life sentences; or (3)
reverse his death sentences and renmand to the | ower court for a
new penalty trial before a new jury; or (4) reverse his death
sentences and remand for reconsideration of his sentences by the
court. M. Eaglin also requests such other and further relief
as this Honorable Court deens appropriate.

CERTI FI CATE OF SERVI CE

| certify that a copy has been nuailed to Candance Sabell a,
Attorney Ceneral’s Ofice, Concourse Center #4, 3507 E. Frontage
Rd. —Suite 200, Tampa, FL 33607-7013, (813) 287-7900, on this
26th day of January, 2008.

CERTI FI CATI ON OF FONT SI ZE

| hereby certify that this docunent was generated by
conmputer using Mcrosoft Wrd with Courier New 12-point font in
conpliance with Fla. R App. P. 9.210(a)(2).

Respectful ly submtted,

JAMVES MARI ON MOORMAN Robert F. Mbel |l er

Publ i ¢ Def ender Assi st ant Publ i c Defender
Tenth Judicial Circuit Fl ori da Bar Nunber 0234176
(863) 534-4200 P. 0. Box 9000- PD

Bartow, FL 33831

77



