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PRELI M NARY STATENMENT

Thi s proceedi ng involves the appeal of the circuit
court’s denial of M. Ceralds’ notion for post-conviction
relief. The notion was brought pursuant to Fla. R Crim P.
3.850. The circuit court denied several of M. GCeralds’
clainms without an evidentiary hearing. The circuit court held
alimted evidentiary hearing on portions of M. Geralds’

ineffective assistance of counsel, Ake, Brady and G gli o,

newl y di scovered evidence and the jury qualification clains.
The follow ng abbreviations will be utilized to cite to the
record in this cause, with appropriate page nunber(s)

foll ow ng the abbreviation.

“R.___ .7 — record on direct appeal to this Court;

“R2. .7 — record on direct appeal to this Court
foll owi ng re-sentencing;

“PCR __ .” —record on appeal fromthe denial of
postconviction relief;

“Ex. .7 — exhibits admtted during the evidentiary
heari ng.

Al'l other references will be self-explanatory or

ot herwi se expl ai ned herew th.



STANDARD OF REVI EW

M. Geralds has presented several issues which involve
m xed questions of |law and fact. This Court has reviewed such
issues with a m xed standard of review. “Brady clainms are
m xed questions of |law and fact. When review ng Brady cl ai ns,
this Court applies a m xed standard of review, "defer[ring] to
the factual findings made by the trial court to the extent
they are supported by conpetent, substantial evidence, but
review i ngl] de novo the application of those facts to the

law. " Johnson v. State, 921 So. 2d 490, 507 (Fl a.

2005) (citations omtted).
Li kewi se, this Court has applied a simlar standard of review

for ineffective assi stance of counsel clains. Evans v. State,

946 So. 2d 1, 24 (Fla. 2006).
The standard of review regarding M. Geralds’ newy
di scovered evidence claimwas explained by this Court in

Blanco v. State: "As long as the trial court’s findings are

supported by conpetent substantial evidence, ‘this Court wll
not substitute its judgnent for that of the trial court on
questions of fact, |likewi se of the credibility of wi tnesses as
well as the weight to be given to the evidence by the trial
court.’" 702 So. 2d 1250, 1252 (Fla. 1997).

REQUEST FOR ORAL ARGUVMENT

M. Geral ds has been sentenced to death. The resol ution
of the issues in this action will determ ne whet her M.
Geralds lives or dies. This Court has not hesitated to all ow



oral argunment in other capital cases in simlar procedural
posture. A full opportunity to air the issues through oral
argument woul d be appropriate in this case, given the
seriousness of the clainms involved and the stakes at issue.
M. Geralds, through counsel, accordingly urges that the Court

permt oral argunment.
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STATEMENT OF THE CASE

On March 15, 1989, M. Geralds was indicted with one
count of first degree nurder, arnmed robbery and grand theft
(R 2232). M. Geralds' was convicted on all counts and the
jury recommended death, by a vote of 8 to 4 (R 2187). The
trial court sentenced M. Geralds to death. On direct appeal,

a re-sentencing was ordered. Geralds v. State, 601 So. 2d 1157

(Fla. 1992).

At his re-sentencing, a new jury recommended death. The
judge inmposed a death sentence. On appeal, this Court
affirmed. Geralds v. State, 674 So. 2d 96 (Fla. 1996). M.

Ceralds filed a Petition for Wit of Certiorari with the
United States Suprenme Court, which was denied on October 7,
1996. Geralds v. Florida, 117 S. C. 230 (1996).

On April 22, 1997, M. Geralds began the postconviction
process, filing public records requests pursuant to forner
Rule 3.852. In 1998, this Court pronulgated a new rule
concerning public records and M. Geralds spent the next few
years litigating his records requests under Rule 3.852(h)(2)
and (i).

After the | ower court determ ned that the public records
process had concluded, M. Geralds tinely filed his Anended
Motion to Vacate in January, 2001 (PC-R 993-1203).

After a Huff hearing, the |ower court granted a [imted
evidentiary hearing and summarily denied nost of M. Geral ds’

cl ai ns.



An evidentiary hearing was held on Septenber 23 and 24,
2003, and February 25, 2004.

At the February hearing, during the testinony of the
trial prosecutor, it becane obvious that while M. Ceral ds had
requested the State’'s file under the various public records
provi sions, the conplete file had not been produced. After
bringing the matter to the Court’s attention, counsel
requested that she be allowed to conduct a thorough review of
the file (PCR 2721). The Court granted the oral notion (PC
R 2724).

Fol |l owi ng the evidentiary hearing, M. Geralds received a
full bankers box of records fromthe Florida Departnent of
St ate Bureau of Archives and Records Managenent. The records
were acconpanied by a letter explaining that the records had
not been previously sent to collateral counsel, though
requested, due to an oversight. The records originated from
the Ofice of the State Attorney fromthe Fourteenth Judici al
Circuit and concerned the prosecution of M. Geralds for the
crimes at issue.

Based on the records, M. Geralds filed supplenents to
hi s amended Rul e 3.850 notion (PC-R 1447-79, 1610-26). The
| omwer court denied M. Geralds an evidentiary hearing on his
suppl enmental claims (PC-R 1528-36, 1642-3).

Cl osing argunents were submtted in late, 2005, after

which the | ower court denied all relief on January 18, 2006



(PC-R. 1737-54). Thereafter, a nmotion for rehearing was filed
(PCG-R 1756-62), which the | ower court denied (PC-R 1809).
M. Geralds tinely filed a notice of appeal.

STATEMENT OF FACTS

A THE PROSECUTI ON'S THEORY OF THE CASE AT TRI AL

At trial, the prosecution's theory of the case was clear:
M. Ceralds, individually, planned to burglarize the victims
house. Upon breaking into the victims home, by hinself, he
found the victimat hone, beat her, tied her up and killed
her. He stole jewelry and the victims purse. He left the
crime scene in the victinls car and abandoned it at the Cherry
Street School. Later that day, he took a shower at his
gr andf at her's house, gave Vicky Ward the victim s sungl asses
and pawned the victim s gold herringbone necklace. M.
Geral ds acted on his own.

In order to support the theory, the prosecution presented
the following at trial: A week before the crimes, the victim
and her children ran into M. Geralds at the mall (R 1466,
1479). The victim spoke to M. Geralds and told himthat her
husband was out of town (R 1480). Thereafter, M. GCeralds
spoke to the victim s son, Bart, in the arcade (R 1468).
According to Bart, M. GCeralds asked hi m questions about when
his father planned to return' and what time Bart went to

school (R 1469).

'Bart testified that he told M. Geralds he did not know
when his father planned to return from out of town.

3



The morning of the crinmes, the victimdrove her daughter,
Blythe, to school just after 7:00 a.m (R 1489). Bart |eft
for school at approximately 8:00 a.m (R 1471)

The victims friend, Kelly Stracener spoke to the victim
at approximately 9:00 a.m, for about ten mnutes (R 1417).
Ms. Stracener attenpted to call the victims home at 10: 30
a.m, but there was no answer (R 1417). So, Ms. Stracener
drove to the victinms hone and arrived shortly before 11:00
a.m (ld.). However, the victinms car was not in the driveway
(Id.). Afewmnutes |ater, Ms. Stracener canme upon the
victim s car which was parked at the elenentary school (R
1419) .

Later that day, Ms. Stracener received a phone call from
Bl yt he, who expl ained that her nother had not picked her up
fromschool (R 1420). Ms. Stracener picked up Blythe (R
1422) .

When Ms. Stracener and Blythe arrived at the Pettibone
home, Bart appeared at the door crying (R 1424). WMs.
Stracener entered the house and found Ms. Pettibone on the
ki tchen floor surrounded by a great deal of blood (R 1426).

It was not |ong before crinme scene personnel fromthe
Fl ori da Departnment of Law Enforcenent (FDLE) arrived to
phot ograph and col | ect evidence fromthe scene. Mich bl ood
was spl attered throughout the kitchen, though pictures and
furniture were out of place in the hallway and dining room (R
1543-6). FDLE Anal yst Jan Johnson testified that the bl ood

4



spatter indicated that there was a struggle between the victim
and her assailant (R 1636). |Indeed, Analyst Johnson
testified as to her opinion that a struggle began in the

ki tchen, near a desk and continued to the point where the
victimwas kneeling on the floor somewhere between the dining
room and kitchen, until finally the victimwas |aying on the
kitchen floor (R 1642). Thereafter, the victin s body was
dragged across the floor (R 1640). A bloody knife was found
in the kitchen sink — it belonged to the Pettibones (R 1546).
A path of bloody footprints was detected through the house (R
1562). FDLE Anal yst Laura Rousseau testified that the shoe
tracks appeared to be consistent with only “one shoe tread
design” (R 1619).

The autopsy revealed ten areas of blunt trauma to the
victims body (R 1836), and three stab wounds to the neck.
The cause of death was determ ned to be exsanguniation (1d.).

As to M. Geralds’ whereabouts on February 1, 1989, the
prosecution presented evidence that M. Geralds went by his
grandf at her’s house at approximately 11:30 a.m and told his
gr andf at her that he had been working on a boat (R 1673). M.
Ceral ds wore racing gloves — where the backs and fingers were
not covered (R 1675). M Geralds took a shower at his
grandfather’s house and | eft about an hour later (1d.).

Vicky Ward recalled that sonetinme at the end of January
or early February, Mark Geralds visited her at work and gave
her sone red sunglasses (R 1685). M. Geralds was replacing
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a pair of bluish Bucci sunglasses that Ms. Ward had borrowed
fromhim but since she preferred red, he exchanged them for
her (R 1686).

According to Billy Danford, M. Geralds pawned a 24 inch
herri ngbone neckl ace on February 1, 1989, at 2:00 p.m for
$30.00 (R 1753, 1758). M. Danford testified that M.
Geral ds asked hi m whet her the chain was real (R 1757).°2

In the days following the crinmes, the victims famly
attenmpted to identify itens that were m ssing fromthe house
(R 1492-3). At trial, a pair of red Bucci sunglasses and a
herri ngbone neckl ace were identified as the victims (R 1432-
3, 1495-6, 1515). Blythe testified that she was “positive”

t hat the sungl asses introduced at trial belonged to her nother
(R 1515), and that the herringbone neckl ace introduced at
trial was “identical” to the one her nother wore (R 1495).
M. Pettibone, the victim s husband, also identified the

neckl ace (R 1525).

On March 1, 1989, M. Ceralds was arrested. M. Ceralds
consented to the search of his notel room and autonobil e.
During the search of his nmotel room the police retrieved a
pair of Ni ke sneakers (R 1711). Analyst Rousseau testified
that she conducted a presunptive test for blood on M.

Geral ds’ shoes and a small area on his left shoe tested

’I'n closing argunment, the prosecutor argued that M. Geralds
did not know whether the chain was real because he had stol en
it fromthe victim (R 2056).



positive (R 1721). On cross exam nation, defense counsel

asked Anal yst Rousseau:

Q To your know edge was any further testing done
with regard to those itenms in front of you?

A: Not to ny know edge, | don’'t know, | have not
seen the shoes since then.

(R 1722-3). Also, FDLE Analyst Kenneth Hoag testified that
he conpared sonme of the shoe inpressions fromthe crinme scene
to M. Geralds’ shoes and those shoes “coul d have nmade the
tracks” at the scene (R 1728). However, Analyst Hoag found
no “individual characteristics within the patterns” at the
crime scene (ld.).

During the search of M. Geralds’ automobile, the police
retrieved sonme plastic ties. Clifford Hutchinson testified
that the ties found in M. Geralds’ autonobile as well as one
of the ties found at the scene were Thomas I ndustries ties (R
1701-2) .

Later that day, after obtaining a pawn receipt from M.
Geralds’ wallet, a herringbone chain was retrieved froma pawn
shop (R 1745). There appeared to be bl ood on the neckl ace
(R. 1750).° FDLE Analyst Shirley Ziegler testified that the
substance on the chain was blood and it was consistent with

the victim s blood type and 5 enzynmes (R 1784).

No DNA testing was conducted on the necklace. Prior to his
trial, M. Geralds requested that DNA anal ysis be conducted on
t he neckl ace, but the State represented that the sanple was
too limted for DNA testing (R 2).
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Following M. Geralds’ arrest for nmurder, the jury heard
that he escaped fromthe Bay County Jail two weeks before his
trial commenced (R 1895).

Trial counsel did not present any evidence.

The jury convicted M. Ceralds as charged and the
following day, a brief penalty phase occurred and the jury
recommended death. M. Geralds was sentenced to death.

On appeal, this Court vacated the death sentence and
remanded for a new sentencing proceeding due to the
prosecutor’s inmproper references to M. Geralds’ prior non-

vi ol ent convictions. Geralds v. State, 601 So. 2d 1157, 1162

(Fla. 1992). After vacating M. Geralds’ death sentence, this
Court also struck the aggravators that the crime was commtted
to avoid arrest and that the crinme was conmtted in a cold,
cal cul ated and preneditated manner. |d. at 1164.

At the re-sentencing proceeding, during his opening
statenent, trial counsel prom sed the jury that they would
“l'earn and . . . hear that Mark Geralds is not the person that
killed Tressa Pettibone.” (R2. 336).

In the prosecution’s case-in-chief, many of the sane
w tnesses were called who had previously testified at the
original trial. However, the prosecution also presented the
extensive testinony of |Investigator Bob Jimerson. |nv.
Jimerson testified on behalf of several other w tnesses
i ncl udi ng Anal yst Rousseau, Clifford Hutchinson, Dougl as
Freeman, Vicky Ward and others. He told the jury that his

8



testi mony was based on previous testinony, reports and what he
had been tol d.

| ndeed, Inv. Jinmerson unequivocally testified that the
ties used to bind the victim s hands and the ties found in M.
Geral ds’ automobile were Thomas Industry ties and that only
30, 000- 40, 000 of those ties were produced a year (R2. 380,
403-4); that the shoe treads from M. GCeralds’ N ke shoes were
the “particular tracks” he saw in the Petti bone home (R2.

402); that M. Geralds’ grandfather saw M. Ceral ds’ wearing
gl oves when he arrived at his honme on February 1, 1989 (R2.
409); that M. Geralds was not working on a fiberglass boat on
February 1, 1989 (R2. 409); that M. Geralds had taken a pair
of red Bucci sunglasses to Vicky Ward on February 1, 1989
(R2. 410); that presunptive testing occurred on M. Ceralds’

Ni ke shoes and that the test indicated blood on the left shoe
(R2. 413-4).

I nv. Jimrerson was al so questi oned about WIIliam Pelton,
and he told the jury that he had confirmed Pelton’s alibi for
February 1, 1989 (R2. 421, 443). And, that there was no
indication fromthe crine scene that nore than one person was
involved in the crime (R2. 441).

Rat her than call Dr. Sybers, the nedical exam ner who
testified in M. Geralds’ trial and who conducted the autopsy,
t he prosecution presented the testinmony of Dr. Janes
Laurdi son. Dr. Laurdison’s testinony concerning cause and
manner of death were consistent with Dr. Syber’s findings.

9



However, Dr. Laurdison’s testinony differed as to the nunmber
of blunt force injuries — he estimted between 10 and 15 (R2.
547). He believed the injuries were made by a fist or by a
foot (R2. 564).

The prosecution also presented the testinony of Blythe
and Bart Pettibone and read the jury the testinony of Ward and
Danford. Defense counsel did not cross-exani ne Blythe and he
requested that the prosecution not read the cross exam nation
of Ward or Danford fromthe original trial.

In mtigation, trial counsel presented the testinony of
M. Geralds’ friend, Scott Hobbs who told the jury that M.
Geral ds was non-violent (R2. 626). M. Hobbs al so discussed a
time when his parents divorced and M. Ceralds tried to take
his mnd off of his famly problems (R2. 625). M. Geralds’
former enployer, Don Harlan testified that M. Geralds was a
good worker (R2. 873). M. Harlan also briefly described that
M. Ceralds’ changed after his parents divorced (R2. 675-6).

Janes Beller testified that he met with M. Geralds for a
clinical interview and also adm nistered a few tests to him
(R2. 736). Based on the testing and interview, M. Beller
di agnosed M. Geralds with bi-polar disorder and anti-soci al
personality disorder (R2. 738). M. Beller also believed that
M. Ceralds was depressed froma young age (R2. 743).

M. Geralds testified and explained that he and his wife
di vorced because of the difficulties she had in being
associated with him (R2. 699). M. Geralds also told the jury
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that his parents had di vorced when he was 15 years old (R2.
702). M. Geralds explained that at this time in his life it
was very difficult and he got involved with a bad crowd (R2.
704- 5) .

M. Geralds told the jury that his ex-w fe and daughter
were threatened by Pelton (R2. 710). Specifically, Pelton
told his ex-wife that “if Mark says anything to the police .

sonething is going to happen to you and Jordan” (1d.).
McGowan delivered a simlar nessage to M. Geralds’ ex-wfe
(R2. 711).
Finally, M. Geralds denied killing the victim (R2. 717).
Trial counsel also presented the testinony of Pelton.
Pel ton knew M. Geralds for several years, but denied having
anything to do with the crines (R2. 656). Pelton also denied
threatening M. Ceralds’ famly (R2. 643). Likew se, MGowan
deni ed having nmade threats to M. Geralds’ ex-wife (R2. 667).

The jury recommended the death penalty (R2. 858), and the
trial court sentenced M. Ceralds to death, finding three
aggravators: the crime was commtted in the course of a
robbery or burglary; the crinme was hei nous atrocious and
cruel; and the crinme was cold, calculated and preneditated
manner (R2. 366-76).

On direct appeal, this Court affirmed the death sentence,
but struck the cold, calculated and premeditated aggravating
factor because the evidence was insufficient to establish the

aggravator. Ceralds v. State, 674 So. 2d 96, 104 (Fla. 1996).
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B. THE POSTCONVI CTI ON PROCEEDI NGS

1. The Undi scl osed Excul patory Evi dence

During the evidentiary hearing, M. Geralds’ introduced
52 documentary exhibits and a photograph in support of his
clains.* Based upon the testinony provided by the trial
prosecutor it is indisputable that many handwitten notes were
not disclosed to M. Geralds’ trial counsel. Additionally,
FDLE notes and reports were not disclosed.

As to the notes, the trial prosecutor specifically
testified that he did not believe he disclosed Defense
Exhibits 1, 7, 11, 13, 16, 23, 28 (PC-R 2303). Furthernore,
he testified that Defense Exhibits 31, 32, 34, which consisted
on handwitten notes by FDLE anal ysts, were not disclosed (PC-
R 2701).

Additionally, reports from Anal ysts Ziegler, dated April
3, 1989, and Smth, dated January 25, 1990 were not discl osed.
See R 2242-7, 2263, 2267, 2275-80, 2283-93, 2325, 2331, 2335-
7.

The notes that were not disclosed dealt with several
trial issues, including the victims famly' s description of
the jewelry that was m ssing following the crinme; the
descriptions did not include a herringbone necklace simlar to

t he one obtained from Danford at the pawn shop.® See Def. Ex.

‘One of the 52 documentary exhibits was trial counsel’s file
whi ch has not yet been sent to this Court.

°Blythe testified in her deposition that |aw enforcenent
informed her that they wanted her to travel to the pawn shop
12



1. Also, the Bucci sunglasses that were obtained from Vicky
Ward were not included on the list of mssing itens. |d.
After M. Geralds was arrested on March 1, 1989, and a pair of
sungl asses were recovered from Ms. Ward, |aw enforcenent
“updated” the list of mssing itens to include a pair of red
Bucci sungl asses. 1d. However, the herringbone neckl ace that
was obtained |later that day was still not identified as being
m ssing. 1d.

Al'so, in regard to the herringbone neckl ace, notes were
not disclosed of an interview with Tony Swoboda, a jeweler,
whi ch occurred on January 26, 1990, three days before M.
Geral ds’ capital trial comenced.® Swoboda confirned to |aw
enforcement that he had previously sold M. Geralds a

herringbone neckl ace “under the table”.’

with them because they had recovered the herringbone neckl ace
that the famly had identified as m ssing. See Defense Ex. 3.
However, the herringbone necklace that was recovered did not
mat ch the description of the m ssing herringbone neckl ace.

®Trial counsel was aware of Swoboda because M. Geralds had
informed himthat he had received the herringbone neckl ace
fromhimprior to the crines (Def. Ex. 5). And, Inv.
Jimerson’s told trial counsel that he was aware of
information that Swoboda had previously sold M. Geralds the
herri ngbone necklace (Def. Ex. 48). However, the interview
with Swoboda did not occur until after Inv. Jimrerson’s
deposition. Indeed, as of January 3, 1990, no one had yet
spoken to Swoboda to confirm M. Geralds’ statenment (Def. Ex.
50) .

"The trial prosecutors conceded that M. Geralds’ purchase
of a chain “under the table” could explain why he would ask
Danford if the chain was real when it was pawned (PC-R. 2245,
2347) .

13



| ndeed, Swoboda testified at the evidentiary hearing that
he knew M. Geralds and that he had fixed a couple of pieces
of jewelry for himover the years and sold hima gold
herri ngbone necklace (PC-R 2546). Swoboda sold M. Geralds
the chain several nonths before the crinmes at issue (PC-R
2547) .

Li kewi se, a note indicating that a pawn ticket had been
recovered from M. Geralds’ wallet on March 8, 1989,
conflicted with testinony fromw tnesses who told the jury
t hat the necklace was recovered on March 1, 1989. And, the
records obtained fromthe jail also failed to reflect that M.
Geralds had a wallet when he was arrested (Def. Ex. 46).

The trial prosecutor also testified that notes from
wi tness interviews concerning Pelton’s alibi were not
di scl osed. The notes revealed that in fact no one could
provide an alibi for Pelton the day of the crinmes. See Def.
Ex. 13. This information was not disclosed to trial counsel
in awitten report and it was contrary to Inv. Jinmerson’s
testi nony and report. See R2. 422.

Based on the notes, David Meadows testified at the
evidentiary hearing. Meadows was Pelton’s supervisor at the
time of the crinmes (PC-R 2325). Meadows testified that his
enpl oyees’ time records were not always accurate, but “woul d
[note] the hours they were credited with working that day but
any time during the course of those hours, depending on who
t hat person was and what their needs m ght have been, they

14



could conme and go fromthe club.” (PC-R 2328). As to M.

Pel ton, Meadows recalled that he had freedomto “come and go”
(Id.). Meadows also confirnmed that while renovating Club La
Vel a, plastic ties were used to bind cables (PC-R 2330).

In addition, the prosecutors did not disclose handwitten
notes from FDLE anal ysts because they were not provided to the
prosecution (PC-R 2292, 2303, 2305). See Def. Exs. 23, 28.
Sone of the notes indicated that a bl oody handkerchi ef was
found at the crinme scene (PC-R 2292). Serological analysis
determ ned that the bl ood on the handkerchi ef was ABO type
“0’, which was neither the victim s blood type nor M.

Geralds’ (PC-R 2293). See also Def. Ex. 28. A suspect in the
case, Kenneth Dewey Mayo, who was a fornmer enployee of the
Petti bone Construction Conpany and a relative of the victims
step-not her-in-1aw was bl ood type “O (Def. Exs. 20, 44).°

As to the serological analysis, Inv. Plenge told counsel
during his deposition, that the blood analysis fromthe
various itenms found at the crinmes scene matched the victim
(Def. Ex. 47). Anal yst Ziegler’'s report also contained
i nformation concerning the serological testing that was
conducted on M. Geralds’ Ni ke sneakers. Analyst Ziegler
noted that no human bl ood “coul d be denonstrated” (Def. EX.

20) .

®Vayo was seen with scratches on his face shortly after the
crimes occurred (Def. Ex. 44).

15



Ot her notes, from Analyst Smith, concerning the hair
anal ysis evidences that hair found in the victims |eft hand®
and on her body, matched neither M. Geralds’ nor the victim?®

This informati on was not disclosed to trial counsel.?!!

Anal yst
Smth's name was turned over to trial counsel in discovery,
five days before trial comenced (R 2326). However, his
report, dated the next day, was not disclosed (Def. Ex. 36)."

As to evidence obtained fromthe crinme scene,
specifically the photographs, the trial prosecutor testified
that it was trial counsel’s responsibility to obtain the
photos (PC-R 2286). At the evidentiary hearing, a photo was
adm tted that appeared to show a different tread pattern at
the crime scene than the tread pattern of M. Geralds’
sneakers (PC-R. 2492; see Def. Ex. 25).

The trial prosecutor also testified that he did not

possess the crimnal records concerning wtness Danford (PC-R

2248) .

°According to the notes, “several” hairs were renoved from
the left hand of the victim (Def. Ex. 34).

Yt was critical that the notes of the hair analysis be
di sclosed to trial counsel because only the notes reveal that
the hair found in the victims |left hand did not match the
victim

“While Anal yst Ziegler’s name was disclosed in discovery,
her April 14, 1989, report, regarding the results of the
serol ogi cal analysis was not. See R 2242-7, Def. Ex. 20.

’The report revealed the results of the conparison of the
unknown hairs to M. Geralds’ but did not include information
concerning the victims known hairs. See Def. Ex. 36.
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A few days before M. Geralds’ capital trial began,
trial counsel deposed Danford, owner of the pawn shop. During
Danford’s deposition, he denied having a crimnal record. See
Def. Ex. 9. However, undisclosed records reveal that Danford
had been cited shortly before M. Geralds’ capital trial for
failing to properly docunment the transactions in his shop.
See Def. Ex. 8. Danford s charges were resolved after he
provi ded statenents inplicating M. GCeralds but, before M.
Geralds’ trial. Id.

Prosecutor Grammer testified that had defense counsel
known of the crimnal charges and the favorable resolution of
t hose charges for Danford, he could have attacked Danford’'s
credibility and argued that Danford had testified against M.
Geralds in order to curry favor with the prosecution (PC R
2253).

Furthernore, after M. Geralds’ trial, but before his re-
sentenci ng, Danford was investigated by the sanme prosecuting
authority that was involved in M. Ceralds’ case (Def. Ex.
10).

2. The Di scl osed Excul patory Evi dence

Trial counsel, Robert Adans was appointed to represent
M. Ceralds on March 14, 1989 (R 2231). After being
appoi nted, on July 7, 1989, M. Adans wote to judge presiding
over M. Ceralds’ case to informhimthat he was “very ill”
and had “not yet had the opportunity to start deposing
prospective witnesses.” (R 2268-70). 1In fact, few
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depositions were taken

in M. Geralds’ case. And, those that

were taken occurred within weeks of trial.?®

I n Septenmber, 1989, 5 nonths before M. Ceralds' capital
trial, M. Adanms' doctor sent a letter to the Court informng
the Court: "M. Adans has been followed by me for vira

hepatitis which often,

protracted course and limts the patient's activities.

Adans is still

significantly ill

as in this case takes sonewhat of a
M.

and may only hold a part-tine

work schedule at this tinme." (R 2274). Still, no depositions
had been taken.

During trial, trial counsel had excul patory information
at his fingertips but failed to use it. For exanmple, while
Anal yst Hoag testified at trial, trial counsel failed to
qguestion hi m about the nunmber and | ocation of the unidentified

finger and palmprints

(Def. Exs. 26, 27,

match M. Geralds, the
near the victims body
(1d.).

stol en autonmobil e that

Li kewi se, four

31).

that were found at the crinme scene
Several of the prints which did not

victim or her famly, were |ocated

and on and around her jewelry box
prints were obtained fromthe victinms
t he

were not matched to M. Geral ds,

victimor her famly (1d.).

3Trial counsel took Inv. Jimrerson and Plenge’s depositions
on Novenber 30, 1989 (Def. Exs. 47, 48). Trial counsel took
Kevin, Blythe and Bart Pettibone’s depositions on January 3,
1990, three weeks before trial (Def. Exs. 3, 49, 50). Trial
counsel took Danford s deposition on January 23, 1990, |ess

than a week before trial

deposed.

(Def. Ex. 9). No FDLE anal ysts were
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Al so, during Blythe' s statenent to | aw enforcenent, which
occurred after M. Ceralds was arrested for the crinmes, she
related the conversation that she had overheard when she and
not her had encountered M. Geralds at the mall. During the
conversation, the victimtold M. Geralds that she was going
to be visiting her husband in North Carolina next nmonth (Def.
Ex. 4). During Bart’s deposition, he too discussed his
conversation with M. Ceralds at the mall. Bart told trial
counsel that M. Geralds asked if the famly still lived in
t he same house and when his dad was returning fromhis trip
(Def. Ex. 49). These statenments were inconsistent with the
w tnesses’ trial testinony, yet, trial counsel failed to
address the inconsistencies.

Li kewi se, Inv. Jimerson's initial report contained
conflicting information regarding the victim s sungl asses
whi ch were recovered in her stolen autonobile (Def. Ex. 12).

Trial counsel was al so aware that |aw enforcenent had
di scovered that the tie straps used to bind the victinm s hands
were readily available in the construction comunity (Def.
Exs. 12, 15, 42). And, that because M. Geralds was an
el ectrician, it was not unusual for himto possess tie straps
(Def. Ex. 15).

3. The Crime Scene

Stuart Janmes, an expert in crinme scene reconstruction,

bl oodstain pattern analysis and exam nati on of physical
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evidence testified at the evidentiary hearing. One area of

inquiry concerned the value of presunptive blood testing:

[Cloll ectively presunptive tests are a very prelimnary
screening test for blood. They are not specific for

bl ood. They will react with many peroxi dase type
materials |ike plant materials, vegetable materials and
they will react to different degrees with bl eaches, with

iron oxides, neaning rust and things of that sort.
Certain paints that contain, perhaps, |ead and other
metal s can give positive a result to, well, especially to
lumnol. So for that reason the forensic community

desi gnates that any presunptive tests or collection

t hereof is nothing nore than an indicator that blood may
be present and that further testing is necessary before
one can state with any certainty that the substance is

bl ood.

(PC-R. 2487). Therefore, any testinony that a presunptive
test that denonstrated a positive result nmeant that bl ood was
present is false (PC-R 2488). M. Janes also testified that
presunptive testing is routinely inadm ssible in court
proceedi ngs unless a confirmatory test has been perfornmed to
verify the results (PC-R 2491). Trial counsel did not
chal | enge the testinony about presunptive testing at M.
Geralds’ trial.

As to bloodstain analysis, M. Janes disagreed with
Anal yst Johnson’s trial testinmony concerning her concl usion
that the victimwas kneeling at the tine of the traum (PC-R
2482). M. Janes expl ained that based on the bl oodstain
identified by Analyst Johnson, there was no way to tell the
position of the victimat the time of the blood spatter (PCR

2485) .
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M. Janes was al so asked to conpare Defense Exhibit 25,
whi ch was admtted during the evidentiary hearing, with State
Exhi bits J-48, J-49, and J-50, which were introduced during
M. Ceralds’ capital trial. Al of the photos illustrated
bl oody shoe print inpressions fromthe crime scene (PC-R
2491-2). M. Janes testified that the shoe print illustrated
in Defense Exhibit 25 appeared to be a different design than
the shoe print seen in the photos introduced at M. GCeralds’
trial (PC-R 2492).

M. Janes believed that the fingerprints and palmprints
found near the body were scientifically relevant to the
prosecution (PC-R 2495). Simlarly, the fact that the victim
had hair in her hands that did not match M. Geralds’ was a
significant finding due to the condition of the victimand the
crime scene (PC-R 2496).

As an experienced crimnalist, M. Janes believed that
while it was clear that the perpetrator(s) had bl ood on his
shoes, the quantity of blood at the crinme scene increased the
possibility that the perpetrator would have had bl ood on his
clothing (PC-R 2494). Trial counsel failed to present
evi dence showing that M. Geralds did not have blood on his
cl othes or appear to have been in a struggle when he was seen
on the day of the crines.

| ndeed, Sheila Freeman, M. Geralds’ aunt, was present at
her father’s house on the norning of February 1, 1989 (PC-R
2223). She observed M. Ceralds and did not notice any bl ood
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or anything that indicated that he had been in a struggle (PC
R 2223-4). Trial counsel never interviewed Ms. Freeman, but
on the first day of M. Geralds’ trial, he told her he may ask
her to testify, so he sent her home (PC-R 2224). However, he
did not call her to testify (1d.).

4. “The Medi cal Exam ner Probl ent

At the evidentiary hearing, Mke Stone, a forner
assi stant public defender, testified. M Stone was enpl oyed
by the Ofice of the Public Defender for the Fourteenth
Judicial Circuit in 1989, when M. Geralds’ was indicted (PC
R. 2404). WM. Stone left his enploy in October of 1992, due
to the “controversy over the Sybers matter” (PC-R 2407). M.
Stone explained that in the course of representing a capital
def endant he | earned that Dr. Sybers was under investigation
for nmurder by the sane state attorney’s office that was
prosecuting his clients (1d.).

In 1992, the Chief Assistant Public Defender told M.
Stone that: “1 think we have, Jim (Appleman) and | have
managed to sol ve the nedical exam ner problem” (PC-R 2414).
And, the solution was to bring in other people (1d.).

5. Mtigation

M. Ceralds’ older sister, Lisa Johnson, testified at the
evidentiary hearing. M. Johnson described her brother’s
personality as a child by saying that he “liked to do
daredevil type things and he wasn't afraid of anything” (PC R
2432), and he was “reckless” (PC-R 2434). Also, Ms. Johnson

22



remenbered that her brother had trouble in school - he did not
want to be there (PC-R 2433). Teachers often contacted M.
Ceral ds’ parents; one teacher suggested that their son see a
psychiatrist (1d.). However, M. Ceralds’ father refused to
take himto see a nental health professional (1d.).

M. Geralds’ reckless behavior increased as he got ol der
(PC-R 2434). M. Ceralds’ began speeding and getting into
auto accidents (1d.).

When M. Geralds was 15 years old his parents divorced
and the divorce affected himthe nost of any of the children
(PC-R 2435). M. Geralds did not have anyone to help or
support his (ld.). Ms. Johnson noticed her brother having
nmood swings (ld.). A few years later, Ms. Johnson | earned
that her brother did not have a place to live (PC-R 2437).%

Vi cki McCann al so knew M. Ceralds and saw the effect his
parents’ divorce had on him (PC-R 2442). She recalled that
after the divorce, M. Geralds becane wi thdrawn and depressed
(PC-R 2442-3). It was during this time frame that M.
Geralds told her that he felt like he did not fit in (PCR
2443) .

Kenneth Scott Hobbs testified that he had known M.

Ceral ds since they were young children (PC-R 2528). M.
Hobbs recalled that M. Geralds was a hyper teenager and a

ri sk taker, though good-natured (PC-R. 2530). M. Hobbs never

“When M. Geralds was honel ess he often showered at famly
menbers’ hones (1d.).
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saw M. Geralds’ lose his tenmper (PC-R 2531). M. Hobbs al so
recalled that M. Ceralds’ personality rem nded himof his
(M. Hobbs’) wife's personality — she was di agnosed with bi-
pol ar di sorder (PC-R. 2532). Like his wife, M. Geralds
appeared to experience extreme highs and | ows, as well as
sharing other simlar personality traits (PCR 2532).

Shortly before the crinmes occurred, M. Hobbs heard that
M. Geralds was living on the street and nmet himfor |unch
(PC-R. 2542). M. Hobbs recalled that M. Geralds was manic —
his personality was magnified (PC-R 2536-7).

Addi tionally, Janes Beller, a psychol ogist testified.
M. Beller had previously diagnosed M. GCeralds as suffering
froma bipolar and anti-social personality disorder (PCR
2566). However, when M. Beller initially diagnosed M.
Geral ds he did not have any collateral evidence to rely upon
and primarily relied upon psychol ogical test results (PCR
2567). After a nuch nore conprehensive evaluation, M. Beller
testified that M. Geralds is primarily a manic bipolar type
(PC-R 2566). M. Beller explained that “[t]o really diagnose
bi polar it is inportant to have coll ateral contacts.”
Usually, we talk to famly nenbers, spouse, parents so on, SO
forth. We look for a genetic pattern which is very often
present.” (PC-R 2567).

After conducting an evaluation that included interviews
with famly nmenbers and friends, M. Beller explained that M.
Ceral ds was an inpul sive, reckless child and “woul d have been
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di agnosed as an attention deficit hyperactivity disorder,

i npul sive type.” (PC-R 2569). M. Beller described children
li ke M. Geralds as needing “a lot of structure”; having
difficulty planning and paying attention (PC-R 2570). M.
Beller also | earned that M. Geralds’ nmental health disorder
was genetically |linked and other famly nmenbers al so suffered
from bi pol ar disorder (PC-R 2580).

M. Beller testified:

Mark was born with a disorder, was born with a
probl em that would take nore than parenting to fix. The
best parents in the world are going to have problens with
a child like that. But being |like that there were bound
to be conflicts, conflicts certainly with one parent or
with both. You know, if there us a genetic history of
enotional problenms in the fam |y goi ng back one, two,
three generations, and if the parents have, you know,
their own kind of enotional issues to deal with, it’s
going to make that just worse. SO, you know, whatever
negative stuff is there, whatever faults, inabilities
t hat any of us have as parents, in a situation |ike that
they’re going to be magnified and they re going to
mani fest in the extreme as the situation becomes nore and
nore dysfunctional.

(PC-R. 2580).

M. Beller also explained that the divorce of M.
Geral ds’ parents had an affect on him because M. Geral ds | ost
his structure and he was poorly equi pped to deal with the
tasks he was forced to deal with (PC-R 2572).

M. Beller explained that when he was asked to eval uate
M. Ceralds at the tinme of his re-sentencing, the only
materials trial counsel provided was “just anecdotal stuff”
during the brief communications with trial counsel (PC-R
2581). For exanple, M. Beller was unaware that one of M.
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Ceral ds’ teachers suggested that he see a psychiatrist (PC-R
2592), or that a famly nenber had been di agnosed with bi-
pol ar di sorder.

M. Beller also recalled that at the tinme of M. Geral ds’
re-sentencing, trial counsel, M. Adans was having health
difficulties (PC-R 2582). Trial counsel confided in M.
Bell er that he was very ill (PC-R 2582).

SUMMARY OF ARGUNMENT

The jury that convicted M. Geralds only heard part of
the evidence. There was nmuch excul patory evidence that the
jury never heard. |If the State failed to disclose the
evidence or trial counsel failed to present it, confidence in
M. Ceralds’ conviction has been underm ned. Based on the
evi dence that was presented to the | ower court, the
prosecution’s trial theory is flawed, including the theory of
who conm tted the crines.

Simlarly, confidence has al so been undermned in M.
Ceral ds’ sentence of death. Trial counsel failed to present
i mportant mitigation, Meanwhile, the prosecution presented

fal se and m sl eading testinony to the jury.

ARGUMENT
ARGUVENT |
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THE LOVNER COURT ERRED | N DENYI NG MR. GERALDS CLAIM THAT HI' S
RI GHT TO DUE PROCESS UNDER THE FOURTEENTH AMENDMENT TO THE
UNI TED STATES CONSTI TUTI ON AND HI S RI GHTS UNDER THE FI FTH,

SI XTH AND EI GHTH AMENDMENTS WERE VI OLATED, BECAUSE THE STATE
W THHELD EVI DENCE WHI CH WAS MATERI AL AND EXCULPATORY | N NATURE
AND/ OR PRESENTED FALSE EVI DENCE. SUCH OM SSI ONS RENDERED
DEFENSE COUNSEL’' S REPRESENTATI ON | NEFFECTI VE AND PREVENTED A
FULL ADVERSARI AL TESTI NG_
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In order to ensure that a constitutionally sufficient
adversarial testing, and hence a fair trial, occur, certain
obligati ons are inposed upon the prosecuting attorney. The
prosecutor is required to disclose to the defense evidence
“that is both favorable to the accused and ‘material either to

guilt or punishment’”. United States v. Bagley, 473 U S. 667,

674 (1985), quoting Brady v. Maryland, 373 U S. 83, 87 (1963).

In Strickler v. Geene, 527 U S. 263, 281 (1999), the Suprene

Court reiterated the "special role played by the Anerican
prosecutor” as one "whose interest . . . in a crinmna
prosecution is not that it shall win a case, but that justice

shall be done." See Hoffman v. State, 800 So. 2d 174 (Fla.

2001); State v. Huggins, 788 So. 2d 238 (Fla. 2001); Rogers

v. State, 782 So. 2d 373 (Fla. 2001). The State has a duty to
| earn of any favorable evidence known to individuals acting on
the governnment's behalf. Strickler at 281. Excul patory and
materi al evidence is evidence of a favorable character for the
def ense which creates a reasonable probability that the
outconme of the guilt and/or sentencing phase of the trial

woul d have been different. Garcia v. State, 622 So. 2d 1325,

1330-31 (Fla. 1993). This standard is net and reversal is
requi red once the review ng court concludes that there exists
a

"reasonabl e probability that had the [unpresented] evidence

been disclosed to the defense, the result of the proceeding
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woul d have been different." Bagley, 473 U S. at 680. “The
question is not whether the defendant would nore likely than
not have received a different verdict with the evidence, but
whet her in its absence he received a fair trial, understood as
atrial resulting in a verdict worthy of confidence.” Kyles v.
VWitley, 514 U. S. 419, 434 (1995); Strickler v. Greene, 527

U S. at 289-90.
This Court has indicated that the question is whether the
St at e possessed excul patory “information” that it did not

reveal to the defendant. Young v. State, 739 So.2d 553 (Fla.

1999). If it did, a newtrial is warranted where confidence
is undermned in the outcome of the trial. In mking this
determ nation “courts should consider not only how the State’s
suppressi on of favorable information deprived the defendant of
direct relevant evidence but also how it handi capped the
defendant’s ability to investigate or present other aspects of

the case.” Rogers v. State, 782 So. 2d at 385. This includes

i npeachnment presented through cross exanm nation chall engi ng
t he “thoroughness and even good faith of the [police]

investigation.” Kyles v. Wiitley, 514 U S. at 446.

The | ower court’s order denying M. Geralds claimis
flawed in several respects. First of all, the |lower court’s
determ nation that M. Geralds did not show that several
docunments were suppressed is clearly rebutted by the record.
Li kewi se, the court’s prejudice analysis is nade item by item
and ignores the inpact of the evidence to M. Geralds’ case.
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Al so, the lower court fails to address many of the docunents
i ntroduced at the hearing that the State conceded were
undi scl osed.

As to the Brady portion of M. Ceralds’ claim the | ower
court only individually addresses Defense Exhibits 1, 5%, 7,
8, 10, 13, 20, 25, 33 and 37.

Defense Exhibit 1 is the list with descriptions of the
m ssing jewelry fromthe victims home. As to Defense Exhibit
1, the lower court states that “because there is no show ng
that [the exhibit] was not contained” in the 543 pages of
investigative material that were provided to defense counsel
there is no Brady violation (PC-R. 1747). However, the |ower
court ignores the prosecutor’s testinony that the handwitten
notes concerning the description of the mssing jewelry was
not disclosed (PC-R 2303). At trial, the prosecution
elicited testinony about the victinmis fam |y nenbers providing
alist of mssing itenms of jewelry. One of those itens was a
herri ngbone neckl ace. However, Defense Exhibit 1 nakes cl ear
that the herringbone neckl ace described by the famly as
m ssing was not the necklace that was recovered fromthe pawn

shop.

“Def ense Exhibit 5 is actually a note authored by counsel
during an interviewwith M. Geralds. Thus, the note is not
Brady material .
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The | ower court also finds that M. GCeralds did not
establish that Defense Exhibit 20, Analyst Ziegler's April 3,
1989, report, was not provided with the April 14, 1989,
materials (PC-R 1748). However, it is undisputed that the
State filed a series of detail ed discovery responses,
identifying all of the statenents and reports of various
W tnesses. See R. 2242-7, 2263, 2267, 2275-80, 2283-93, 2325,
2326, 2331, 2335. The trial prosecutor indicated at trial and
during the evidentiary hearing that he specifically listed
what was disclosed (R 1603; PC-R. 2300). Thus, while the
prosecut or believed that he disclosed the report, he had no
i ndependent recollection of doing so (PC-R 2683), and it is
not listed on any of the discovery responses. |ndeed, Analyst
Ziegler's report was issued just over a week before the first
di scovery subm ssion. And, her report was sent to the |aw
enforcement, not the prosecutor. See Def. Ex. 20. Thus, M.
CGeral ds submts that he established that the report was
suppr essed. *°

Consi dering the excul patory value of Analyst Ziegler’'s
test results, that she testified at trial and that trial
counsel did not ask a single question about the serol ogical

anal ysis, except as to the herringbone necklace, it is

®Shoul d this Court find that the report was disclosed, then
trial counsel was ineffective for failing to present the nost
excul patory piece of evidence in the case, i.e., that there
was a handkerchief found at the crinme scene, near where a
struggle occurred with blood on it that matched neither M.
Geral ds nor the victim s blood type.
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unf at homabl e that trial counsel would not have used the
evi dence of the bl oody handkerchief in arguing that M.
Geralds’ did not commtt the crine. As the |ower court
poi nted out in denying M. Geralds’ ineffective assistance of
counsel claim trial counsel’s closing argument makes clear
that he was pursuing a defense that sonmeone other than M.
Geralds commtted the crime (PCR 1742-3).

| ndeed, the bl oody handkerchief, in and of itself,
denonstrates that someone other than M. Geral ds struggl ed
with the victim The perpetrator was injured in the struggle
and used the handkerchief to w pe or cover his or her wounds.
The bl oody handkerchi ef underm nes confidence in the outcone

of M. Geralds’ conviction and sentence. !’

YIf M. Geralds was present at the scene but did not harm
the victim then the analysis of culpability, statutory
aggravators and mtigation is changed. In Ennund v. Florida,
458 U. S. 782 (1982), the Supreme Court established that the
i ndi vidualized sentencing that is required by the Eighth
Amendnent before the death penalty may be inposed nust include
a consideration of a particular defendant's cul pability:

The question before us is not the disproportionality of
death as a penalty for murder, but rather the validity
of capital punishment for Ennmund's own conduct. The
focus nmust be on his culpability, not on that of those
who commtted the robbery and shot the victins, for we
I nsi st on "individualized consideration as a
constitutional requirenment in inposing the death
sentence, which neans that we nust focus on "rel evant
facets of character and record of the individual

of f ender.

458 U.S. at 798 (citing Lockett v. Onhio, 438 U S. 586 (1978),

and Wodson v. North Carolina, 428 U S. 280 (1976)). The

Supreme Court I n Enmund concl uded that the Ei ghth Amendnment

prohi bits inposition of the death penalty for a defendant "who

aids and abets a felony in the course of which a nurder is

comm tted by others but who does not hinself kill, attenpt to
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Furthernore, the fact that trial counsel was provided
lists of the evidence collected fromthe scene and knew t hat
“a white handkerchief with suspected bl ood” was coll ected does
not relieve the prosecution of disclosing Analyst Ziegler’'s
report. Indeed, the report is excul patory because the
serol ogi cal analysis of the handkerchi ef was conducted and the
results indicated that blood belonged to neither M. Ceralds
nor the victim (Def. Ex. 20). It is not the existence of the
handkerchief that is material; it is the results of the
serol ogi cal analysis that are materi al .

Anal yst Ziegler’s report al so makes clear that no bl ood
could be denonstrated on M. Ceralds’ Ni ke sneakers (Def. Ex.
20). Yet, the jury heard that the shoe tested positive for
bl ood by Anal yst Rousseau, during presunptive testing (R
1721). Again, this evidence was excul patory to M. Geralds as
there was no direct evidence tying himto the crines.
Certainly, the fact that no bl ood was found during serol ogical
testing could have been used by the defense to rebut Anal yst
Rousseau’ s testinony. And, additionally, could have been used
by the defense to argue that the perpetrator who had struggl ed
with the victimand wal ked through the bl oody scene woul d have
had bl ood on his shoes.

As to Defense Exhibit 25, the |lower court determ ned that

because trial counsel had access to the photograph, M.

kill, or intend that a killing take place or that |ethal force
will be enployed." Id. at 797.
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Geral ds’ could not prove a Brady violation occurred (PC-R
1748). The lower court’s analysis is incorrect. In Strickler
v. Greene, 527 U. S. 263, 281 (1999), the Suprenme Court found
items to have been suppressed and a Brady violation to have
resul ted when the prosecution failed to turn over excul patory
evi dence, even though enploying an “open file policy”. The
Suprene Court made clear that it is reasonable for defense
counsel to rely on the “presunption that the prosecutor woul d
fully performhis duty to disclose all excul patory evidence.”
Id. at 284. Thus, the fact that trial counsel had “access” to
t he photograph is not sufficient to establish disclosure.
Throughout the trial and re-sentencing, the jury was
specifically told and it was argued that there was no evidence
at the crime scene indicating that anyone other than M.
CGeral ds was present (R 441). That testinony was false. Not
only coul d anot her shoe print, that did not match M. Geralds,
have supported the defense theory that M. Geralds did not
commt the crinme. It would also cast a shadow on the
prosecution’s theory of the case and | aw enforcenent’s

investigation. See Kyles v. Witley, 514 U S. 419, 446 (1995).

Defense Exhibit 7 is Inv. Jimerson’s handwitten note,
from his January 26, 1990, interview w th Swoboda which
confirmed M. Geralds’ statenment that he had purchased the
herri ngbone neckl ace from Swoboda nonths prior to the time of
the crimes. The lower court did not determ ne whether the
note had been di sclosed, because the court determ ned that
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there is no prejudice. The |ower court believed that because
trial counsel knew of Swoboda and listed himas a witness on
behal f of M. Geralds, there could be no prejudice. There is
no doubt that trial counsel was aware of Swoboda and his

i mportance to the case. M. Geralds’ had told his counse

t hat he had purchased the herringbone necklace from M.
Swoboda. See Def. Ex. 5.

However, it was not only that trial counsel was aware of
t he Swoboda’s existence or that he could corroborate his
client, but that the prosecution had confirmed M. Geralds’
statenment three days prior to trial. Had trial counsel known
that Inv. Jimerson had interviewed Swoboda, he could have
cross-exam ned him about his know edge that Swoboda
corroborated M. Geralds’ statenment. Certainly, M. GCeral ds’
credibility would have increased. Also, Swoboda told Inv.

Ji mrerson that he had sold the chain “under the table” to M.
CGeral ds, which would al so have expl ai ned why M. Ceral ds’
asked Danford if the chain was real. Trial counsel could have
elimnated or countered the prosecutor’s argunent that M.
Ceral ds asked the question because the chain had been stol en
fromthe victim See PC-R 2245.

Al so, Swoboda’s information had additional, powerful
excul patory value. First, the fact that M. Geralds’ pawned
t he neckl ace rather than sold it outright nakes nore sense in
light of the fact that it was his necklace and not stolen from
the victim Had M. Geralds sold the necklace to Danford
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rat her than pawned it, the necklace would have earned M.
CGeral ds nore noney (R 1758). It is logical that had the
neckl ace bel onged to M. Ceralds, he would have rather pawned
it, so that he could attenpt to re-purchase it in the future.
The | ower court failed to address the excul patory nature
of the information Inv. Jimrerson obtained fromhis interview
with Swoboda. It is sinmply not enough that trial counsel be
aware of a witness’' potential testinony, when the State has

actually obtained the excul patory informati on. See Banks V.

Dretke, 124 S.Ct. 1256, 1278 (2004); Kyles v. Witley, 514

U.S. 419 (1995). Def ense Exhibits 8 and 10 concern
prosecution wi tness Danford and his having been arrested and
i nvestigated by the sanme prosecuting authority that was
prosecuting M. Geralds. The |ower court sinply finds that
“there is no evidence of any deal between the State and Billy
Danford” and that M. Geral ds does not deny pawning the
neckl ace, thus there is no prejudice (PC-R 1747). The | ower
court’s analysis is in error. First, the trial prosecutor
admtted that the exhibits concerning Danford were not
di scl osed (PC-R 2248).1'®

In addition, Defense Exhibits 8 and 10 illustrate that

Danford 1) was charged with three separate offenses, two of

®pre-trial, defense counsel requested crimnal histories on
prosecution witnesses (R 5). The State objected and the
trial court sustained the objection in part, requiring the
State to disclose those crimnal histories it had inits file
(R 6).
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whi ch occurred during M. Geralds’ prosecution and were

resol ved favorably for Danford prior to M. Geralds’ trial.
And, 2) Danford lied to trial counsel during his deposition.
Had trial counsel known of Danford’ s crim nal charges he could
have attacked his credibility by showing the jury that Danford
had |ied under oath and al so questi oned Danford about his bias
in desiring to please the State. Therefore, it was irrelevant
whet her there was a “deal” with Danford or not. The | ower
court’s order ignores the United States Supreme Court’s
recognition that the possibility of reward or a w tness’
desire to please the State provides “a direct, personal stake
in [a] conviction” and can “strengthen any incentive to

testify falsely” United States v. Bagley, 473 U.S. 667, 683

(1985).

Al so, whether or not M. Geralds disputes that he
actual |y pawned the necklace is irrelevant.® At trial, trial
counsel was unaware of any evidence to establish that M.
CGeralds’ did not actually pawn the necklace. However, had he
been aware that
Danford was involved in receiving stolen property, and had
been charged with crinmes concerning inproperly docunmenting
transactions, trial counsel may have determ ned that he coul d

di spute M. Geralds’' alleged pawning the necklace.® This

M. Geralds did dispute this issue at his re-sentencing.
See R2. 726.

M. Geralds’ jail records do not reflect that he possessed
a wallet at the tine he was arrested. See Def. Ex. 46.
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Court must “consider not only how the State’'s suppression of
favorabl e informati on deprived the defendant of direct

rel evant evidence but also how it handi capped the defendant’s
ability to investigate or present other aspects of the case.”

Rogers v. State, 782 So. 2d 373, 385 (Fla. 2001).

And, as to Defense Exhibit 10, it is clear that follow ng
M. Geralds’ conviction, but prior to his re-sentencing,
Danford was again a target of an investigation by the sane
prosecuting authority that prosecuted M. Ceralds’. The
i nvestigation appears to have been in nuch greater depth with
information that Danford was engaged in receiving stolen
property (Def. Ex. 10). Again, Danford was not prosecuted.

Def ense Exhibit 13 evidences an interview that occurred
between I nv. Jimrerson and Greg Toirac on January 27, 1990,
two days before M. Geralds’ trial comenced. Neither the
notes or the substance of the interview was revealed to
def ense counsel. The |lower court held that trial counsel was
aware of Toirac because he was |listed as a prosecution
wi tness. |ndeed, defense counsel knew of Toirac. See R 2325.
However, trial counsel’s know edge of Toirac was that he
provi ded an alibi for the whereabouts suspect WIIliam Pelton.

The notes fromthe interview that occurred five days
after Toirac was listed as a prosecution witness reflect that
Toirac was not as certain as Inv. Jinmerson’s witten report
indicated. |In fact, Toirac made clear that Pelton’s tinme for
the day of the crinmes was witten by Dave Meadows and not
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Pelton. No formal tinme keeping device was utilized. Neither
Meadows name nor an accurate reflection of the “alibi” was
provi ded to defense counsel in discovery. Trial counse
proceeded to trial and the re-sentencing, under the inpression
that Toirac was prepared to offer an alibi for Pelton.

Had trial counsel known that Pelton’s alibi was sinply
t hat Meadows had written in hours that only reflect how many
hours Pelton had worked and not what tinmes he had worked, and
t hat Pelton would often come and go fromwrk (PC-R 2328),
trial counsel could have legitimtely pointed the finger at
Pel ton as having conmmitted the crines.?

As stated previously, as to the evidence the |ower court
addresses, the court’s analysis is in error. |n determ ning
the nmerits of M. Geralds’ claimunder Brady, the court was
required to determ ne whether in the absence of the evidence

M. Geralds received a fair trial. Kyles v. Witley, 514 U.S.

419 (1995). In doing so, the lower court was required to

evaluate the evidence in terns of its cunulative effect on

the fairness of the trial, not itemby item 1d. at 436.
Furthernmore, the lower court sinply failed to address

evi dence that was admtted and shown to have been suppressed.

For exanmple, the |lower court ignored Defense Exhibit 11 which

was a handwitten note by Inv. Jimrerson indicating that he

“IThi s evi dence conmbined with the fact that there was a
pl et hora of physical evidence found at the crinmes scene that
did not match M. Geralds or the victi mwould have been
power ful excul patory evi dence.
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recovered a pawn ticket from M. Geralds on March 7, 1989, six
days after the herringbone neckl ace was recovered fromthe
pawn shop. The note is inconsistent with the evidence that

I nv. Jimrerson obtained the pawn ticket on March 1, 1989,
which led the police to the pawn shop where the victins
famly identified the necklace. See R 1747. In addition, M.
CGeral ds maintai ned that he did not have a pawn ticket or a
wal l et in his possession when he was arrested on March 1, 1989
(R 728).

Li kewi se, the lower court did not address Inv.
Jimerson’s handwitten notes regarding his initial interview
with the victims husband. The notes reflect that M.

Petti bone thought that there may be short plastic ties at his
home, where the crinme occurred. Obviously, if there were
plastic ties at the scene, there existence may have been

rel evant to preneditation and aggravating factors. O, trial
counsel could have used such information to denpnstrate the
commonal ity of the ties in the construction industry and

| essen the weight of the evidence that M. Geral ds possessed
plastic ties.?

The | ower court also ignores the fact that the prosecutor
conceded that FDLE notes were not disclosed to trial counse

(PC-R. 2303). The notes contain information that was not

In this regard, trial counsel could have pursued the make
of the ties to show that Thomas |Industry ties were very
conmon.
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contained in any FDLE report and consi st of excul patory
information. For exanple, the notes concerning the |ocation
of the finger and palmprints lifted fromthe crime scene and
the victim s autonobile show that prints were lifted fromthe
kitchen floor where the victimwas killed, in the autonobile
that was stolen by the perpetrator and around the victims
house where the perpetrator searched for items of value.? See
Def. Ex. 31. Thus, while a report concerning the finger and
pal m print analysis was disclosed in Septenber, 1989, the
notes are nore specific as to the number and | ocation of the
prints.

Li kewi se, the report and notes of the hair analysis were
not disclosed to trial counsel. On January 24, 1990, the
prosecution |isted Analyst Larry Smith as a witness. The next
day, four days before M. Geralds’ capital trial, Analyst
Smith issued his report. The report and notes reflect that
hair evidence was collected fromthe crinme scene and the
victim s autonobile. See Def. Exs. 34 and 36. Specifically,
hair was collected fromthe victinis |eft hand, her right
i ndex finger, her neck and chest, that does not match M.

Geral ds.* Upon reading the analysts’ notes, it is clear that

M. James, a crimnalist testified that the | ocation of the
prints as well as the fact that they did not match M.
Geralds, the victim or her famly was scientifically
rel evant.

pAgain, M. Janes testified that the hair analysis was
scientifically relevant.
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t he description of the hair does not match the description of
the victims hair. 1d. Certainly the results of the hair
analysis is excul patory. After engaging in a struggle with
the perpetrator, the victimhad hair in her left hand that did
not match M. Geralds or her hair. The hair evidence combi ned
with other evidence as well as the evidence fromtrial

under m nes confidence in M. Geralds’ conviction. See Hoffnman

v. State, 800 So. 2d 174, 179 (Fla. 2001)(Discussing the
excul patory value of hair found in the victim s hands that did
not match the defendant).

M. Geralds also asserted sone of the evidence introduced

at the evidentiary hearing as violations of Gglio v. United

States, 405 U. S. 150 (1972). Indeed, due process prohibits
t he prosecution fromknow ngly presenting fal se testinony.

Gglio v. United States, 405 U. S. 150 (1972); Napue v.

I linois, 360 U. S. 264 (1959); Mooney v. Holohan, 294 U. S. 103

(1935). "This rule applies equally when the state, although
not soliciting perjured testinmony, allows it to go uncorrected

" Wlliams v. Griswald, 743 F.2d 1533, 1541 (11'" Cir.

1984).

For exanple, the prosecution possessed Anal yst Ziegler’s
serol ogical report (PC-R 2683). At trial, Analyst Rousseau
testified that she perfornmed presunptive tests for blood on
M. Geralds' sneakers. Analyst Rousseau testified that M.
Geralds’ left sneaker “canme up positive for presunptive
testing for blood”. See R 1720-2. The prosecution failed to
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reveal that when the sneakers were tested by Anal yst Ziegler
she issued a report stating: "The tennis shoes were tested
chemcally for the presence of bl oodstaining and none could be
denonstrated.” By allow ng Anal yst Rousseau to testify as she
did while possessing Anal yst Ziegler's report, the prosecution

violated Gglio v. United States, 405 U.S. 150 (1972).

Furthernore, at M. Geralds' re-sentencing proceeding,
t he prosecutor questioned Inv. Jimerson about the
t horoughness of his investigation and confidence about M.

Pelton's alibi:
Do you know any reason why M. Toirac would lie

about M. Pelton's presence at work the day of this

crime?

A:  No reason.

Q As a matter of fact he provided you a docunent;
didn't he, saying that | know on February 1% he, WIIliam
Pelton was here from8 a.m to 12 and from1l "til 67

A: That's correct?

Q@ So, you verified that WIliam Pelton was at work
on the date of this crine?

A Yes, sir.

(R2. 443). The jury was told that Inv. Jimerson had
confirmed M. Pelton's alibi. However, Inv. Jimerson's
interview notes from January 27, 1989, indicate that no one
was certain whether M. Pelton was at work on the norning of
February 1, 1989.

The undi scl osed statenents, which contradicted Inv.
Jimerson's testinony were never nenorialized in a witten
report and were suppressed by the prosecution. Trial counsel
attenmpted to discredit the investigation and present another
theory to the jury. The prosecution interfered with M.
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Ceral ds' defense and presented testinony that was known to be
fal se.?

Addi tionally, during the re-sentencing proceedi ngs, |nv.
Jimrerson testified about evidence that was presented in M.
Geralds' initial capital trial. Mch of Inv. Jimerson's
testimony was inaccurate and untrue. The prosecution failed
to correct Inv. Jimerson's testinony and allowed the jury to
hear fal se testinony.

Inv. Jimrerson testified about the shoeprints found at
the crime scene and the conparison to M. Geralds' Ni ke

sneakers:

Q@ F-1 and F-2. Show you what has been adm tted
into evidence as state's F-1 and F-2 and ask if you can
identify those as the shoes that you recovered from M.
Geral ds' notel roonf

A F-1is the right shoe which I collected on March
1, 1989 from Scottich Inns, room nunber 104, room rented
by Mark Geral ds.

* * %

Q@ Now, in your investigative capacity, have you

worked in review ng and | ooking at shoe print and

The suppressed notes al so bear upon the outcome of M.
CGeral ds' guilt phase because the statenments were taken prior
to M. Geralds' capital trial and never turned over to the
def ense or nmenorialized in a report. At trial, counsel’s
strategy was to argue that M. Geralds did not commt the
crime. The notes and investigation of M. Pelton could have
been used to support M. Adans' theory that the investigation
was i nadequate and that soneone other than M. Geralds
commtted the crine.
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patterns like in sand or in blood in conparing themto
the tracks that you see on the bottom of the shoes?

A Yes, sir.

Q Did you see these particular tracks off these
shoes in the Pettibone home?

A:  Yes, sir.

Q Did you see one consistent shoe track throughout

t he home?
A: Correct.
(R2. 401-2). Inv. Jimrerson's testinmony is conpletely

i naccurate and m sl eading. The testinony presented at M.
Ceralds' capital trial was that the tread pattern on his
sneakers was simlar to the tread pattern of the shoeprints at
the scene. However, no class or wear characteristics could be
identified. No match could be made. Certainly, the FDLE
expert who exam ned the shoeprints and conpared themto the
sneakers did not conclude that the "particular tracks off [M.
Geralds'] shoes" were the "shoes in the Petti bone honme", as
Inv. Jimrerson told the jury. The prosecution allowed Inv.
Jimerson's false testinony to go uncorrected and left the
jury with fal se evidence that M. Geralds' shoes matched the
shoeprints at the scene.

The prosecution's deception continued when | ater
eliciting false testinony about the presence of blood on M.

Ceralds' left Ni ke sneaker:
Q Wth respect to those shoes were you present
when testing was done on the bottom of the shoes?
Yes, sir.
Were they sprayed with what is known as Lum nol ?
Lum nol and ---
* * %

It is a chemcal test to detect human bl ood.
Was those (sic) shoes sprayed?
Yes, sir.

Q> POX»
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Q And did the test cone positive (sic), show ng
there was bl ood on the shoes?
Positive on the |left shoe.

* * %

A
Q You had a positive reaction for blood?
A:  That's correct.

(R2. 413-4). Inv. Jimerson's testinony was fal se and again
the prosecution failed to correct his testinony.

I nv. Jimrerson also msled the jury about the bl ood
anal ysi s and concl usion regarding the gold herringbone
neckl ace. At the re-sentencing, Inv. Jimerson testified that
the | ab determ ned that the blood found on the necklace "was
of Ms. Pettibone”. (R2. 406). In actuality, the blood on the
herri ngbone neckl ace was not matched conclusively to Ms.

Petti bone. The prosecution, again, presented testinony that
differed fromthe previous testinmony of Anal yst Ziegler.

The | ower court addressed M. GCeralds’ claimthat false
and m sl eading testi nony was presented at M. Geralds’ re-
sentencing in a single sentence: “The Court also finds the
testi nony of Detective Jinmmerson at the re-sentencing was not
So inaccurate and untrue to constitute a Gglio violation.”
(PC-R. 1750). However, the lower court’s analysis is in
error. M. Gerald s established that the testinony used by
the prosecution at his re-sentencing was false, and that the
testinony was material. The "materiality" standard for a
Gglio violation is whether the fal se testinony "could
in any reasonable |ikelihood have affected the judgnent of the

jury." Gglio, 405 U S. at 154. The false testinony presented
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to the jury during M. Ceralds re-sentencing was used to
defeat trial counsel’s evidence and argunent that soneone
other than M. Geralds conmtted the crime. The prosecution
allowed the jury to hear testinony that physical evidence from
the crime scene matched M. Geralds and the victim The jury
was given a false inpression of the strength of the evidence.
There is certainly a reasonable |ikelihood that the false
testinmony affected the judgnment of the jury.

Al'l of the undisclosed evidence and m sl eadi ng testi nony
underm ne confidence in the outconme of M. Geralds’ conviction

and sentence. Relief is proper.
ARGUMENT |
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THE LOVWER COURT ERRED | N DENYI NG MR. GERALDS CLAIM THAT HE
WAS DEPRI VED OF H'S RIGHT TO A RELI ABLE ADVERSARI AL TESTI NG
DUE TO | NEFFECTI VE ASSI STANCE OF COUNSEL AT THE GUI LT PHASE OF
H'S TRIAL, IN VIOLATION OF H'S RI GHTS UNDER THE FI FTH, SI XTH
AND EI GHTH AMENDVMVENTS. AS A RESULT, CONFI DENCE |I'S UNDERM NED
N THE RELI ABILITY OF THE VERDI CT.
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The United States Suprenme Court has expl ai ned:

A fair trial is one which evidence subject to adversari al
testing is presented to an inpartial tribunal for

resol uti on of issues defined in advance of the

pr oceedi ng.

Strickland v. Washi ngton, 466 U.S. 668, 685 (1984). |In order

to insure an adversarial testing, certain obligations are
i mposed upon defense counsel. Defense counsel is obligated
"to bring to bear such skill and know edge as will render the

trial a reliable adversarial testing process."” Strickland, 466

U.S. at 685. MWhere trial counsel fails in his obligations, a
new trial is required if confidence is underm ned in the

outconme. Smith v. Wainwight, 799 F.2d 1442 (11th Cir. 1986).

| ndeed, counsel's highest duty is the duty to investigate
and prepare. In order to adequately represent a capita
def endant an attorney nust present "an intelligent and
know edgeabl e defense" on behalf of his client. Caraway
v.Beto, 421 F.2d 636, 637 (5th Cr. 1970). \Were, as here,
counsel unreasonably fails to investigate and prepare, the
def endant is denied a fair adversarial testing process and the
proceedi ngs' results are rendered unreliable. See, e.g.,

Ki mrel man v. Morrison, 477 U.S. 365, 384-88 (1986).

Furthernmore, the Suprenme Court also noted in Strickland

that in the context of ineffective assistance of counsel, the
correct focus is on the fundanental fairness of the

pr oceedi ng:
.. .[1]n adjudicating a claimof actual ineffectiveness
of counsel, a court should keep in mnd that the
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princi ples we have stated do not establish mechani cal
rules. Although those principles should guide the
process of decision, the ultimte focus of inquiry nust
be on the fundamental fairness of the proceedi ng whose
result is being challenged. |In every case the court
shoul d be concerned with whether, despite the strong
presunption of reliability, the result of the particular
proceeding is unreliable because of a breakdown in the
adversarial process that our system counts on to produce
just results.

Strickland, 466 U S. at 696 (enphasis added).

M. Ceralds was denied the effective assistance of
counsel at the guilt phase of his capital trial.
A DEFI CI ENT PERFORMANCE

The State’s theory at trial was that a week before the
crimes, after unexpectedly neeting the victimand her children
in the mal|l and learning that the victims husband was out of
town, M. Geralds’ hatched a plan to burglarize the Pettibone
home. On February 1, 1989, M. Geralds, who was famliar with
the Pettibone home having previously worked there, entered the
home and found the victimthere. A struggle ensued and M.
Ceralds killed the victimusing a weapon of conveni ence he
found in the honme — a knife. After which, M. Geralds
searched the victim s honme for jewelry and fled with jewelry
and her purse in her autonmobile. In the hours follow ng the
crime, M. Ceralds took a shower at his grandfather’s hone,
and proceeded to distribute the evidence of his crime — a pair
of sungl asses to Vicky Ward and pawn a bl oody herringbone

neckl ace for $30. 00.
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Items found at the crinme scene, including plastic ties
that were simlar to those found in M. GCeralds’ car and shoe
prints with a tread pattern simlar to M. Geralds’ tread
pattern on his Ni ke sneakers were also introduced to support
the prosecution. Additionally, M. Ceralds |eft shoe tested
positively on a presunptive test and bl ood was detected on the
pawned herringbone chain. The serological analysis
denonstrated that the bl ood was consistent with the victinis.

As this Court recognized, Geralds v. State, 601 So. 2d at

1158, the case against M. Ceralds was entirely
circunstanti al

In his opening statenents, trial counsel spent only a few
moments informng the jury that the State’s case was not hi ng
nore than a case of “coincidence” (R 1414). However, there
was much nore to support M. Ceralds’ protestations of
i nnocence than sinply “coincidence”. The jury never heard the
consi derabl e and conpel ling evidence that was excul patory as
to M. Geralds. Had trial counsel effectively represented M.
Ceral ds, he could have proven that the prosecution’s theory
was flawed and the circunstantial evidence presented was
m sl eadi ng and untrue. Trial counsel could have exposed that
soneone other than M. Geralds was present at the crinme and
struggled with the victimprior to her nurder. Had he
adequately represented M. Ceralds, the outconme of the case

woul d have been different.
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In addressing M. Geralds’ evidence that trial counsel
failed to effectively represent him the | ower court concl uded
“[T]rial counsel’s final argunent during the guilt phase
addressed the issues raised by the defendant in this notion.”
(PC-R 1742).% The court then proceeded to identify the
pl aces in trial counsel’s closing argunent where he questioned
the State’ s evidence and argued | ack of evidence. See |d. at
1742-3. Thus, the lower court’s order reflects the position
that it is not deficient to fail to present excul patory
evi dence and chall enge the prosecution’s case agai nst M.

Geral ds, since trial counsel pointed out to the jury in
argunment that the prosecution’s case was really “a case of
coi nci dence” and there may be doubt as to the defendant’s
guilt (PC-R 1743). This position conflicts with the |ower
court’s order sentencing M. Geralds to death wherein the
court specifically comented that M. Ceralds’ testinony was

the only “evidence” offered to establish that he did not kil

*The lower court also relied on the witnesses trial counsel
presented and his closing argunent at the re-sentencing in
denying M. Geralds’ guilt phase claim Obviously, M.

CGeral ds’ re-sentencing occurred years after M. Ceral ds’
original trial and therefore, trial counsel’s closing argunent
at the re-sentencing or the fact that he requested an

i nvestigator has no relevance to his performance during M.
Geralds’ original trial. Furthernmore, trial counsel’s closing
argunment was not evidence. Thus, while trial counsel may have
been attenpting to follow a strategy “that focused on the
circunstantial nature of the evidence in this case and the

| ack of definitive evidence to link the defendant with this
crime”, (PC-R 1744), trial counsel had avail abl e evidence to
prove that the physical evidence and w tnesses |inked soneone
other than M. Geralds’ to the crine.
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the victim (R2. 373), and the court disregarded tri al
counsel ’s argunent . ?

The | ower court erred in adopting an illogical standard
for deficient performance which is not supported by the |aw or
the facts in M. Ceralds’ case. |In other words, trial
counsel’s failure to present excul patory evidence and
chal | enge the prosecution’s case was neither adequate nor
reasonabl e.

First, the | ower court ignores the fact that before trial
counsel made his argunent, the jury was specifically told:
“The attorney will present their final argunments. Pl ease
remenber that what the attorneys say is not evidence.” (R
1979) (enphasi s added). Followi ng the closing argunents, the
jury was repeatedly instructed that it should consider the
evidence in the case in deciding the verdict, and “[i]t is to
the evidence introduced upon this trial and to it al one that
you are to |l ook for that proof.” (R 2096-7)(enphasis added).
Thus, the jury was specifically told not consider trial
counsel’s argunent as evidence and to base its decision only

upon the evidence it heard. Based on the jury instructions

*’The | ower court’s sentencing order reflects the correct
vi ew of anal yzi ng evidence versus argunent. Argunent by trial
counsel is sinply not evidence and it is unreasonable for
trial counsel to believe that argument may be substituted for
evi dence.
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al one, it was inadequate and unreasonable for trial counsel to
fail to present excul patory evidence to support his theory
that M. Geralds was innocent.

Al so, casel aw concerni ng the adequacy of trial counsel’s
performance indicates that a review ng court nust consider the
al |l eged deficiency in light of the facts confronting tri al

counsel . Strickland, 466 U.S. at 691. Trial counsel nust

“make reasonabl e investigations”. 1d. |ndeed, the A B. A
Standards for Crimnal Justice that existed at the time of M.
Geralds’ capital trial make clear that trial counsel nust
explore all avenues leading to facts relevant to the nmerits of
t he case.

“The benchmark for judging any claimof ineffectiveness
nmust be whet her counsel's conduct so underm ned the proper
functioning of the adversarial process that the trial cannot

be relied on as having produced a just result.” Strickl and,

466 U.S. at 692-3. Moreover, trial counsel who presents a
"def ense without evidence to support it," has been found

ineffective. Young v. Zant, 677 F.2d 792, 798 (11th Cir.

1982) .

1. The Crime Scene

As the State began to present its case, defense counsel's
| ack of know edge and preparation becanme evident. Counsel had

failed to interview or depose several crucial state
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wi tnesses.?® Furthernore, when they testified defense counsel
ei ther was unprepared to cross-exam ne them or unreasonably
forfeited that opportunity.

Trial counsel was arnmed with information that conpletely
underm ned the State's case. Several hairs were collected
fromthe crime scene.® There were hairs collected fromthe
"neck area of Pettibone"; "chest area of Pettibone";
"underside of right leg of Pettibone"; "right |eg of
Petti bone” and "left hand of Pettibone" (Def. Exs. 34, 36).

An FDLE | ab anal yst determ ned that the hair obtained fromthe
crime scene, including fromthe hair the victimheld in her
hand, did not match M. Geralds (1d.). Furthernore, had trial
counsel investigated, he would have | earned that the hairs
found around the victim s body and in her hand was not |ike
the victims hair. See Def. Ex. 34.

At trial, the prosecution presented testinony that the a
physi cal struggle occurred between the victim (R 1636). Yet,
trial counsel failed to informthe jury that none of the hairs

found at the crime scene, near the victim even in the

Contrary to the |lower court’s order, trial counsel deposed
only a handful of witnesses. O the w tnesses deposed, nost
wer e deposed within three weeks of the trial. See Def. Exs. 3,
49, 50). Danford was deposed | ess than a week before trial.
See Def. Ex. 9. Trial counsel did not depose a single FDLE
Anal yst.

M. Geral ds’ pleads his allegations concerning the hair
evidence in the alternative. Should this Court find that
Anal yst Smith's report was disclosed, then trial counsel was
ineffective in failing to present the results of the hair
anal ysi s.
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victim s grasp, or in the victims stolen autonobile, bel onged
to M. Geralds or had characteristics that matched the victim
See Def. Ex. 34, 36. Such powerful testinony not only

underm nes the prosecutor's theory of the case and the police
i nvestigation, but also provided extrenely excul patory

evi dence for M. Geralds.

This information was at M. Ceralds' trial attorney's
fingertips. During the deposition of Ron Plenge, crinme scene
technician for Panama City Police Departnent, M. Adans
i nqui red about the analysis of the hairs found at the crine

scene:

Q As a result of those sanples having been sent
of f, are you aware of any reports with regard to the
exam nati on?

A Yes, but they are not formally witten. | just
spoke with the guy this norning that -- on the phone. He
just conpleted all his exam nations as far as hairs and
stuff and --

| wonder if anything was positive with regard to
the known sanpl es that were sent in other -- other than
Geral ds?

A. Say that again?

Q \Well, I assunme they were conpared to somet hing
that was gathered fromeither the victimor the scene.
| s that -

A:  Yes. Hair samples were -- What |I'mtalking
about at this time is hair sanpl es.

Ckay.
| nean those that were collected fromthe scene,

>0 2O

As opposed to Geral ds?
-- and the vehicle, and the standard -- when |'m
talklng standard of Geralds, it's what | collected off
hi m

Q | see. Didyou learn that there was any
positive findings as to —

A:  No, they were all negative.

(Def. Ex. 47). Trial counsel failed to inquire further.
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Furthernmore, trial counsel failed to present evidence
that a bl oody handkerchi ef was found at the crine scene and
t he bl ood matched neither M. Geralds nor the victim (Def. Ex.
20).% Indeed, the bloody handkerchief, in and of itself,
denonstrates that someone other than M. Geral ds struggl ed
with the victim The perpetrator was injured in the struggle
and left his blood at the scene. The bl oody handkerchi ef
under m nes confidence in the outcome of M. GCeralds’
conviction and sentence

Li kewi se, trial counsel failed to present evidence that
several finger and palmprints found at the crine scene did
not match M. Geralds or any nmenber of the victims famly.*
See Def. Exs. 26, 31. Several fingerprints were found at the
crime scene, including finger and palmprints lifted fromthe
fl oor near the body of the victim Id. |In fact, after
concluding that M. Geralds and none of the victims famly

menbers matched one of the latent prints found on the jewelry

M. Geralds’ pleads his allegations concerning the bl oody
handkerchief in the alternative. Should this Court find that
Anal yst Ziegler’'s report was disclosed, then trial counsel was
ineffective in failing to present the evidence of the bl oody
handkerchief in M. Geral ds’ defense.

IThe evi dence reflects that the prosecution disclosed the
report concerning the finger and palmprint analysis (R 2284-
8), however, the analysts notes of the location of the prints
was not disclosed. Thus, M. Ceralds’ pleads his allegations
concerning the finger and pal mprint evidence in the
alternative. Should this Court find that trial counse
possessed the evidence, then he was ineffective in failing to
present the results of the finger and palmprint analysis in
M. Ceralds’ defense.
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box, the analyst still believed that the print had such

i nvestigative value that he entered the print into the

Aut omat ed Fingerprint Identification Systemto determne if
anyone in the systemwould match. Id. No reports indicate the
result of this search.

Again, the effect of this sinple information cannot be
overstated: The fingerprint analysis proves that soneone ot her
than M. Geralds, a nenber of the victims famly and the
ot her individuals who were believed could have made the print,
left prints near the victims body and on her jewelry box.
Trial counsel's failure to present this was woeful ly
defi ci ent.

In addition to the unidentified fingerprints, the crine
scene photos illustrate that a second shoeprint, different
fromthe shoeprints which were simlar to the tread on M.
Ceral ds' sneakers was present at the crine scene (Def. Ex. 25;
PC-R. __).% Again, the value of an unidentified shoeprint,
unli ke the tread of M. Geralds' sneakers, would have been
great in light of the prosecution's theory of the case and
forensic evidence presented. A second pair of shoes, and thus
| ogically, a second person, would have underm ned the
i nvestigation by the Panama City Police Departnent

i nvestigators.

M. Geralds’ pleads his allegations concerning the
phot ograph of a second shoe print in the alternative. Should
this Court find that the photographs of the shoeprints were
di sclosed, then trial counsel was ineffective in failing to
present the evidence in M. Ceralds’ defense.
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M. Janes, a crimnalist, testified at the evidentiary
hearing that the hair found at the scene, it’'s |ocation and
the fact that did not match M. Geralds was forensically
rel evant to the investigation of the crines (PC-R 2496).

Al so, the finger and palmprints found at the scene, their

| ocation and the fact that they did not match M. Geralds’,
the victim or her famly nenbers was forensically relevant to
the investigation of the crimes (PC-R 2495). M. Janes
testified that the unidentified shoe print, that did not match
M. Geralds’ was forensically relevant to the investigation of
the crimes (PC-R 2492).

Furthernmore, M. Geralds' trial attorney was famli ar
with the bloody crine scene. The victimwas beaten and
st abbed. Anal yst Johnson, opined that a struggle occurred
over several areas of the kitchen. Analyst Johnson al so

testified about the blood spatter that was present:

A . . . And if you trace all these bl ood splatters
you can see the head and tail of the blood spatter if you
ook at it real close. They're all com ng back to this
area, which would be the origin of bloodshed of the
victim This is where she was at the tinme of the
bl oodshed.

And t hese spatters are conmng fromdifferent angles,
which to ne indicate that she was in nore than one
position at the tinme of the bl oodshed.

* * %

Q (By the State) So you're dealing with the area
near the refrigerator in this --

A: Directly in front of the refrigerator.

Q And essentially the blood patterns in this
particul ar show what ?

A:  That there was a bl oodshed did occur in this
area and there was struggling in nore than one | ocati on.
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(R 1635-6). Analyst Johnson also testified that the victim
covered in blood, was dragged to another |ocation in the
kitchen area (R 1640).

Further, a central feature of the prosecution' s case
featured bl ood stained shoeprints |ocated around the victins
house. FDLE Anal yst Hoag testified that the tread pattern on
M. Ceralds' Nike sneakers was simlar to the blood stained
shoeprints around the house. However, no class or wear
characteristics were identified, and thus no match coul d be
made (R 1728). In addition, Analyst Rousseau testified about
M. Ceralds sneakers: “[Q n the left shoe |I found sone areas
that did test positively with Lum nol and Phenophali ne,
anot her presunptive test for blood, and on the |eft shoe I
found sone areas that did test positively . . . the |left shoe
and on the inside portion of the outer sole area.” (R 1721).

Trial counsel was also aware and the prosecution
presented information that the victim s autonobile was driven
by the perpetrator to her son's school and abandoned (R
1419). FDLE determ ned that no bl ood was detected anywhere in
the front driver or passenger part of the car (Def. Ex. 29).
No bl ood was found on the items found in the vehicle that
bel onged to the victim No bl oody shoeprints were found in
the car (Id.). 1In fact, the car was inpeccable, making it
obvi ous that an individual who had bl ood on his person or
shoes did not ride in the victim s automobile. Also, no
fingerprints belonging to M. Geralds were found in the car or
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on any of the victinms personal itenms. No hair was found in
t he autonobile which matched M. Geralds (Def. Ex. 36).
However, a ring, not belonging to the victimwas found in the
car, but was never linked to M. Geralds. Trial counsel
failed to present any evidence of the |ack of physical

evi dence connecting M. Geralds to the crime. Trial counsel
failed to present any evidence that when M. Geralds arrived
at his grandfather’s house he did not have blood on his

cl othes or person and did not appear to have been in a
struggle, yet witnesses were available to testify to just that
(PC-R 2223-4). Trial counsel failed to argue that the
prosecution's theory of the case was flawed and i npossible in
light of the lack of forensic evidence in the case.

As to the strength of the conparison of the shoeprints
found at the crime scene and M. Ceralds' Ni ke sneakers, trial
counsel failed to devel op any evidence which illustrated the
common tread design and size. In Ron Plenge's, crinme scene
report, he noted that there were simlar shoeprints |located in
the Pettibone carport with a substance that | ooked |ike dry
pai nt making the inpression (Def. Ex. 15). Trial counsel
coul d have used this comment in and of itself to illustrate
that the conparison and simlar tread pattern had little val ue
to the case.

Counsel failed to ask any of the w tnesses who viewed the
crime scene, collected evidence and/ or processed the
aut onobi | e about the fact that there was absolutely no
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presence of blood in the front seats of the victims
autonobile. Such a sinple question would have highlighted the
weakness of the prosecution's theory and made it clear that if
M. Geralds, stabbed the victim struggled with the victim at
the bl oody crine scene and stepped in the blood and tracked it
t hrough the house, it would have been highly inprobable for
the victims car to be free of blood in the front seats (PC-R
2494). Yet, testinmony to that effect was available (1d.).

Nai | scrapings were taken fromthe victim Again, the
evidence did not match M. Geralds (Def. Ex. 35). Analyst
Johnson testified that a struggle occurred. One of the
victim s fingernails was even broken and found at the crine
scene. Trial counsel did not investigate, ask a single
gquestion, or present any evidence regarding the excul patory
evi dence.

Dougl as Freeman, M. Geralds' grandfather, who saw M.
Geralds within an hour or so of the crinme was never asked a
singl e question about whether or not M. Geralds had any bl ood
on himor whether he appeared to have been in a struggle.
Further, counsel should have made clear that the gloves M.
Geral ds wore on February 1, 1989, were driving gloves, which
M . Freeman descri bed as having the backs cut out of them and
no upper material to cover the tops of M. Geralds' fingers
(Def. Ex. 6).

At M. Ceralds' capital trial, Analyst Rousseau testified
that she tested M. Geralds' N ke sneakers “and on the left
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shoe . . . cane up positive for presunptive testing for

bl ood”. See R 1720-2. The jury was left with the inpression
t hat bl ood was detected on M. Geralds' left Ni ke sneaker.

Had trial counsel investigated, he would have | earned that the
tests performed do not necessarily mean that M. Geral ds' shoe
had blood on it. Rather, the tests nerely detect any
oxidizing material (PC-R 2487). Therefore, any material that
reacts with the chem cals adm nistered and contains an
oxi di zing agent would also "test positively", or produce a
light. Trial counsel failed to correct Analyst Rousseau's

m sl eadi ng testinony.

Furthernore, Analyst Ziegler’s report nakes clear that no
bl ood coul d be denonstrated on M. GCeralds’ Ni ke sneakers
(Def. Ex. 20). Trial counsel failed to present this evidence
to the jury though it would have rebutted Anal yst Rousseau’s
testi nony concerning the presunptive testing.

2. Cross Exam nation & | npeachnent

In addition, trial counsel also failed to effectively
cross exam ne and i npeach other critical prosecution
w tnesses. For exanple, the prosecution presented testinony
that M. Geral ds approached the victimand her children at the
mal | approxi mately one week before the crinme (R 1486).

During M. Geralds’ trial, the victims daughter, Blythe,
testified about the conversation M. Geralds had with her

mot her :

Q And did you hear any conversation that went on
bet ween your nother or your brother and the defendant?
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A Yes, sir, my nmother and him | heard them
t al ki ng.

r And was there any questions asked about your
father and his work?

A:  Yes, sir, he asked how his work was doi ng, ny
nmot her told himfine. And that he was doing a job out of
town right at that point.

Q Was there any other discussion about the house
or your father or the famly?

A:  Not really, no.

(R 1481-2). Additionally, Bart testified that M. Geralds
approached himin the arcade at the mall and asked hi m how
| ong his dad was out of town (R 1467-8). He also testified
that M. Geralds asked about Bart and his sister's daily
schedul e.

The prosecution's desire to establish that M. Geralds
pl anned the burglary of the Pettibone house could not be
clearer. However, trial counsel could have inpeached Bl ythe
and Bart Pettibone and shown that their testinony evol ved over
the course of tinme. See Def. Exs. 3, 4, 6, 12, 19, 39, 49).

In her pre-trial statenment, Blythe told the |aw
enf orcenent that while M. GCeralds spoke to her nother about
her father, her momtold M. Geralds that he was out of town
in North Carolina and: "I'm going to go up and see himin
about a nonth." (Def. Ex. 4). Had trial counsel asked Bl ythe
about her earlier statenment he would have allowed the jury to
hear that the victimindicated that she would be out of town
with her husband in about a nmonth. Trial counsel could have
argued that had M. Geralds wanted to burglarize the Pettibone

honme, both adults would be out of town within the next nonth.
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Further, the victimtold M. Geral ds where her husband was and
therefore there was no need to ask Bart Pettibone for this
i nformation.

Al so, none of the statenents nmade by Bl ythe and Bart
occurred until after March 1, 1989, the day the police
arrested M. Geralds and focused the hom cide investigation on
him Blythe had been interviewed on four previous occasions
and had never provided any information about M. Geralds'
conversation with the victim

Anot her inconsistency with which trial counsel failed to
confront Blythe was her identification of the red Bucci
sungl asses. At trial, Blythe identified the red Bucci
sungl asses and testified that they belonged to her nother (R
1496). Originally, none of the Pettibones reported the
gl asses m ssing. See Def. Ex. 1. It was not until after |aw
enforcement collected the sunglasses fromWard did the famly
report that the sunglasses mssing. Id. Upon being asked
about sungl asses, the victims famly could only say that
"possi bly" a pair of sunglasses could be mssing. Trial
counsel did not elicit any of the inconsistencies fromthe
victims famly.

Def ense counsel's failure to adequately chall enge the
identification of the sunglasses was deficient. Had counsel
presented the evidence that the sunglasses were never
positively identified as the victims (Def. Exs. 4, 19), along
with the fact that Ward had requested a pair of red gl asses
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after M. Ceralds had given her a pair of blue glasses, but
before the homcide (R 1685), it would have reduced the
wei ght of the identifications.

In addition, trial counsel failed to question the
w t nesses about the description of the herringbone neckl ace
that the famly provided shortly after the crimes.® See Def.
Ex. 1. The description provided to | aw enforcenent does not
mat ch the herringbone necklace that was recovered at the pawn
shop. Id.

3. Failure to Investigate and Present Wtnesses

Counsel did not properly investigate M. Ceralds' case.
For exanple, the prosecution presented evidence regarding the
plastic ties found in the trunk of M. Geralds autonobile and
the conparison to the ties found at the crinme scene.

Hut chi nson testified that he was able to identify a Thomas
i ndustry tie (R 1698).

Had defense counsel properly investigated his case he
coul d have shown the jury that plastic ties are very compn
anong i ndividuals involved in the construction industry, |ike
M. CGeralds and M. Pettibone. See Def. Exs. 12, 16).

Li kewi se, trial counsel could have presented testinony

that corroborated M. Ceralds’ statenent that he possessed the

3M . Geralds’ pleads his allegations concerning the notes
describing the mssing jewelry and other itens in the
alternative. Should this Court find that the |ist was
di sclosed, then trial counsel was ineffective in failing to
present the information in M. Ceralds’ defense.
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herri ngbone neckl ace prior to the crines. M. GCeralds
specifically informed his attorney that he had purchased the
neckl ace from Swoboda (Def. Ex. 5). Swoboda testified at the
evidentiary hearing that he had sold M. Geral ds the
herri ngbone neckl ace “under the table” (PC-R 2546).

4. Failure to Make Objections and Appropriate Mtions

The prosecutor m sstated evidence during his closing
argunment, when he told the jury that M. Geralds wore gl oves
in order to conceal fingerprints (R 2039). However,
prosecution w tness, Freeman, was clear when he testified that
the gloves M. Geralds was wearing on the day of the crinme did
not have any material over the upper portion of his fingertips
-- gloves which would not prevent himfroml eaving
fingerprints. Trial counsel unreasonably failed to object.
C. Prej udi ce

Had trial counsel investigated, prepared and presented
the evidence that was readily available to him the
prosecution’s theory of the case and evidence would have been
seriously underm ned. The jury would have heard irrefutable
physi cal evidence that soneone other than M. Geralds entered
the victims honme, struggled with her, beat and killed her,
rummaged her home for jewelry and val uabl es, and then stole
her autonmobile. The evidence presented during M. Geralds’
post convi ction proceedi ngs underm nes confidence in the
outcome of M. Geralds’ conviction. Relief is proper.

ARGUMENT | I'1
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THE LOVWER COURT ERRED | N DENYI NG MR. GERALDS CLAIM
THAT HI' S TRI AL COUNSEL WAS | NEFFECTI VE DURI NG HI S
RE- SENTENCI NG PROCEEDI NGS | N VI OLATI ON OF MR.
GERALDS’ FI FTH, SI XTH, EI GHTH AND FOURTEENTH
AVMENDMENT RI GHTS.
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A | NTRODUCTI ON
As expl ained by the United States Suprenme Court, an
i neffective assistance of counsel claimis conprised of two

component s:

First, the defendant nust show that counsel’s
performance was deficient. This requires show ng that
counsel made errors so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant by
the Sixth Amendnent. Second, the defendant nust show
that the deficient perfornmance prejudiced the defense.
This requires showi ng that counsel’s errors were so
serious as to deprive the defendant of a fair trial, a
trial whose result is reliable.

Wlliams v. Taylor, 120 S.Ct. 1495, 1511 (2000), quoting
Strickland v. Washi ngton, 466 U S. 668, 687 (1984).

The United States Supreme Court explained the obligations

of trial counsel in a capital case in Wggins v. Smth, 123

S.Ct. 2527 (2003). In Wggins, the Suprene Court addressed
counsel’s decision to limt the scope of the investigation
into potential mtigating evidence and the reasonabl eness of

t hat decision. The Court held that: “[l]nvestigations into

m tigating evidence ‘should conprise efforts to discover all
reasonably avail able mtigating evidence and evidence to rebut

any aggravating evidence that may be introduced by the

prosecutor.’” 123 S.Ct. at 2527 (enphasis on
original)(citations omtted). |Indeed, in a sentencing
proceedi ng, “The basic concerns of counsel . . . are to

neutralize the aggravating factors advanced by the state, and
to present mtigating evidence.” Starr v. Lockhart, 23 F.3d
1280, 1285 (8'™™ Cir. 1994), cert. denied, 115 S. Ct. 499
(1994) .
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The obligations of trial counsel in investigating and
preparing for a capital penalty phase were again addressed in

Rompilla v. Beard, 125 S.Ct. 2456 (2005). |In Ronpilla, the

Suprene Court held, “when a capital defendant’s famly nmenbers
and the defendant hinmself have suggested that no mtigating
evidence is available, his lawer is bound to nake reasonabl e
efforts to obtain and review material that counsel knows the
prosecution will probably rely on as evidence of aggravation
at the sentencing phase of trial.” 1d. at 2460.

M. Ronpilla’ s counsel had spoken to their client and
famly menbers on several occasions but had not received any
hel pful mtigation evidence. M. Ronpilla was eval uated by
mental health experts prior to trial in an effort to find

mtigation evidence. See Ronpilla, 2456 S.Ct. at 2461.

However, the Supreme Court found that trial counsel’s efforts
fell below and objective standard of reasonabl eness for
failing to obtain records which woul d have provided

significant “mtigation leads.” |Id. at 2468.

Reasonabl e efforts certainly included obtaining the
Commonweal th's own readily available file on the prior
conviction to | earn what the Conmmonweal th knew about the
crime, to discover any mitigating evidence the
Commonweal th woul d downplay and to anticipate the details
of the aggravating evidence the Commonweal th woul d
enphasi ze. W thout making reasonable efforts to review
the file, defense counsel could have had no hope of
knowi ng whet her the prosecution was quoting sel ectively
fromthe transcript, or whether there were circunstances
ext enuati ng the behavi or described by the victim

Id. at 2465. Re-enphasizing the inportance of the ABA
Standards for Crimnal Justice as a nodel for reasonable
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conduct, the Court found that when trial counsel fails to
“conduct a pronpt investigation of the circunstances of the
case[,]” that attorney has failed to provide effective
assi stance.® 1d. at 2466.

As the United States Suprene Court has done, this Court
has recogni zed that trial counsel has a duty to conduct an
adequat e and reasonabl e investigation of available mtigation

and evidence which negates aggravation. State v. Ri echmann,

777 So. 2d 342, 350 (Fla. 2000); see also, Hildw n v. Dugger,

654 So. 2d 107 (Fla. 1995). In M. Geralds’ case, trial
counsel failed to conduct an adequate or reasonable
i nvestigation into his case.
B. DEFI CI ENT PERFORMANCE

1. The Lower Court’s Order

In denying M. Geralds’ claim the |ower court noted that
trial counsel was not ineffective because he had presented
mtigating evidence and expert testinmony concerning the
statutory nental mtigating factors at the re-sentencing (PC

R 1752). The court also noted that trial counsel had

*I'n Ronpilla, the Supreme Court |ooks to the 1982 ABA
Standards for Crim nal Justice as the guiding principle for
effective assistance of counsel. The standards in effect at
the time of M. Geralds’ re-sentencing proceedi ngs required
that trial counsel in a capital case "should conprise efforts
to discover all reasonably available mtigating evidence and
evi dence to rebut any aggravati ng evi dence that my be
i ntroduced by the prosecutor.” ABA Cuidelines for the
Appoi nt mrent and Performance of Counsel in Death Penalty Cases
11.4.1(c)(1989).
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> However, the |l ower court’s order

retained an investigator.?
ignored the re-sentencing record and its own order inposing
the death penalty. In sentencing M. Geralds’ to death, the
court did not even consider the statutory nental health
mtigator that M. Geralds’ suffered fromextreme nental or
enotional disturbance a the time of the crimes. Contrary to
the court’s postconviction order, trial counsel did not

present this mtigator at the re-sentencing. See R2. 366-76.
Furthernore, the |lower court found that trial counsel had not
established the statutory mtigator that M. Ceralds’ capacity
to appreciate the crimnality of his conduct was inpaired (R2.
373) .

In fact, in sentencing M. Geralds’ to death, the | ower
court found that nuch of Dr. Beller’s testinony actually
supported statutory aggravating factors, not mtigation.

See R2. 372. The court gave M. Beller’'s testinony as to
mtigation “very little weight”.

As to the two other non-statutory mtigators: that M.
Ceral ds’ has an ex-wi fe and daughter whom he | oves; and that
he came froma divorced famly, the court gave “very little
wei ght”, partly because the mtigation was “not relevant to
the crime” (R2. 374).

In the lower court’s order denying postconviction relief,

the court fails to address any of the evidence presented at

*Despite the | ower court’s appointment of an investigator,
no notion for paynent of costs was submtted to the court.
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the evidentiary hearing or how it differed fromthe evidence
presented at the re-sentencing.

2. Trial Counsel’s Theory of Mtigation

At M. Ceralds’ re-sentencing, trial counsel told the
jury that they would “learn and . . . hear that Mark Ceral ds
is not the person that killed Tressa Pettibone”. Trial
counsel attenpted to present a case for lingering doubt, even
t hough lingering doubt is not perm ssible mtigation in

Florida. See King v. State, 514 So. 2d 354, 358 (Fla. 1987).

Whet her trial counsel did not know the law, or sinply ignored
it, his actions prejudiced M. GCeralds. \Wile, trial counsel
presented wi tnesses concerning WIlliam Pelton and Archie
McGowan’ s alleged role in the crines, he also presented sone
statutory and non-statutory mtigation to the jury in the form
of two lay witnesses and a nmental health expert. Trial
counsel’s presentations were inconsistent and ill ogical.

Trial counsel argued that M. Geralds did not conmt the
crimes, but he also placed evidence before the jury that M.
CGeralds suffered fromnmental health disorders which inpacted
his cul pability for the crines.

Trial counsel presented the testinmony of Inv. Nolin and
MIler fromthe Bay County Sherriff's O fice, who took a
statenment from M. Geralds about an alleged threat Pelton and
McGowan made to M. Geralds’ ex-wife if they were inplicated
in the crines. Trial counsel also called both Pelton and
McGowan to testify and asked them about the threats to M.
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Geralds’ ex-wife and their roles in the crimes. Both

w tnesses categorically denied the threats and any role in the
crimes. M. Geralds testified that he had been told that

Pel ton and McGowan threatened his wife. Furthernore, trial
counsel asked many of the prosecution’s w tnesses about Pelton
and McGowan, including Inv. Jimerson, who was asked about
Pelton’s alibi.

Cbvi ously, when instructed, the jury was not told they
coul d consider lingering doubt as mtigation. The trial court
only addressed the |ingering doubt aspect of trial counsel’s
penal ty phase presentation to the extent that the court found
that M. Geralds had lied during his testinony when he denied
killing the victim (R2. 372-3, 374). The court specifically
comented that M. Ceralds’ testinony was the only evidence
offered to establish that he did not kill the victimand he
gave that “evidence” no weight (R2. 373).

Trial counsel also placed scant testinony concerning
mtigation before the jury: The jury |earned that M. GCeralds’
parents divorced when he was a teenager and this was difficult
for him(R2. 702). His nmother was not very loving (1d.).
Before the divorce, M. GCeralds was a good worker, but he soon
fell in wwth the wong crowmd and just did not care about
anything (R2. 873). M. GCeralds attenpted to help his friend
Scott Hobbs when Hobbs' parents divorced (R2. 625).

Al so, clinical psychol ogist Janmes E. Beller conducted a
mental health evaluation of M. Geralds and testified at the
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re-sentencing. M. Beller's conclusions and di agnosis were
based entirely on the self-report of M. Ceralds and |imted
testing (R2. 755-6). In fact, M. Beller received nmuch of his
information from M. Geralds regardi ng his background, because
M. Ceralds requested that M. Beller come back and speak with

him (R2. 743). At the re-sentencing, M. Beller testified:

Q (By M. Adans) In this particular case did you
reach any conclusions fromwhat you did with regard to
t he MWPI ?

A:  Yes, | did.

Q Can you tell these fol ks what your concl usions
wer e?

A: | diagnhosed himas an anti-social personality
di sorder and as a bi-polar disorder manic.

Q You say bi-polar, nmy ears kind of go up. What
does that nmean or did we used to know it as sonething
el se?

A: It used to be call ed mani c depressive.

* * %

Q \When you said nmanic, what does that nean?

A Manic, bi-polar illness describes a cycle of
behavior in which there is at least in M. Geralds' case
one epi sode of mjor depression foll owed by an epi sode or
several episodes of manic behavior. WManic behavior n ght
be considered as a kind of internal and/or external
hyperactivity. Sone people who are manic, you can't tell
by looking at them it's all internal. They describe
things like racing thoughts, restlessness, high energy.
Very often they can go for long periods of time wthout
sl eep, sometines for days. |It's just a heightened state
of internal nmental activity.

(R2. 738-9). Based on testing, M. Beller concluded: "[T]hat
was the profile that M. Geral ds generated, an aggressive
acting out profile." (R2. 742). After which, M. Beller
briefly testified about M. Geralds feelings of depression as
a child. (R2. 743-4). The jury unani nously recommended the
death penalty. The trial court identified only four non-
statutory mtigating factors, and disregarded the mtigation
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concerning M. GCeralds’ testinony that he did not kill the
victim (R2. 375). The trial court gave the other three
mtigators “very little weight” (R2. 374). In addition, the
trial court used nuch of Dr. Beller’'s testinony to support the
cold, cal culated and preneditated aggravating factor.

3. The M tigation

At the re-sentencing, M. Beller testified about his
di agnosis of M. Geralds’ as bi-polar and antisocial.
However, the prosecutor capitalized on M. Beller's inadequate
eval uati on by pointing out that M. Beller's conclusions were

based primarily on testing (R2. 755-6):

Q You've discussed your testing, nmaybe I m sstated
my question. Who did you talk to?

A: | didn't talk to anybody.

Q@ You -- | nean you talked to the defendant?
A For testing | talked to M. Geralds, yes.

Q Didyou talk to the investigating officer?
A: No, | did not.

Q Did you talk to the defendant's brother who

lives here in town?
No, | did not.
Did you talk to the defendant's sister who |ives
here in town?

A:  No.

Q Did you talk to the defendant's nother who |ives
here in town?

A:  No.

Q Did you talk to the defendant's grandfather who
lives here in town?

A:  No.

QF

(Id.). Because M. Beller's evaluation was inconplete and
i nadequate, the jury never heard about M. Geralds’ nental
health history which woul d have constituted mtigation.

At the evidentiary hearing, M. Beller testified about
how a nental health professional diagnoses bi-polar disorder:
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Chi efly through psychol ogi cal testing but
psychol ogical testing, the problemwth that is that it
can give you a probability. To really diagnose a bipolar
it is inportant to have collateral contacts. Usually we
talk to famly nenbers, spouse, parents, so on, so forth.
We | ook for a genetic pattern which is very often
present, but not al ways.

(PC-R 2567). At the re-sentencing, M. Beller had no
col |l ateral evidence to evaluate M. GCeralds (PC-R 2567), but
in conducting his postconviction evaluation, M. Beller spoke
to M. Geralds’ famly nmenbers and friends (PC-R 2568).

Li kewi se, a proper evaluation would have included
additional testing. |In his report, M. Beller reported: "M.
Ceralds reports that at various tinmes in his |ife he has
suffered bl ackouts and severe headaches. Between the ages of
14 and 25, M. Geralds reports poundi ng headaches in the
frontal area of his skull. Two or three tinmes these headaches
wer e acconpani ed with nosebleeds.” M. Ceralds' self-report
provi ded a great deal of hel pful information about his nental
state that was neither further devel oped nor corroborated.
During postconviction, M. Beller conducted additional testing
because “it’s critical to understanding the person.” (PCR
2568) .

If trial counsel had investigated and provided the
necessary materials to M. Beller, his evaluation would have
produced and supported a diagnosis of a major nental health
illness, bi-polar disorder, as well as other nmental health
probl ems, including that M. Geralds suffered fromattention
deficit hyperactivity disorder (ADHD), and depression as a
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child (PC-R 2569, 2570-2). M. Geralds’ behavior as a child
was characterized by extreme hyperactivity and inpulsivity
(PC-R. 2579).

Dr. Beller testinony would have established statutory
mental health mtigators at the time of the crinmes (PC-R
2579) (“Al'l the testing that | did and all the people that I
tal ked to describe inpulsivity that could be extrene.”). And,
M. Geralds' nental health problens inpair his abilities (PC
R. 2580).

M. Beller also clarified that anti-social personality
di sorder and an “acting out aggressively profile”, as he
described M. Geralds’ at the re-sentencing, did not nean that
an individual suffering fromthe disorder was violent, but
reckless (PC-R 2575-6). In fact, at the re-sentencing, M.
Bell er had no information as to how M. GCeral ds acted out (PC-
R. 2578). In postconviction, M. Beller |earned that M.
CGeral ds’ acting out behaviors were revealed in reckless
driving, high-speed driving and that sort of activity (PC-R
2578), not violence or harmto others. M. Beller also
corrected his initial inpression that M. GCeralds was a
psychopat h based on his testing and collateral information
obtai ned in postconviction (1d.).

The coll ateral evidence that M. Beller was provided in
postconviction established the fact that other nmenbers of M.
Geralds' famly suffered frommental illnesses which required
psychiatric comm tnent, including a maternal aunt (PC-R
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2580). And, that those close to M. Geralds’ noticed changes
in his personality that are indicators of bi-polar disorder
(PC-R 2435).

Had M. Beller been provided the collateral information,

t he prosecuti on woul d have been unable to mnimze the results
and conclusions of M. Beller's testinony.

As to other non-statutory mitigation, trial counsel
failed to devel op or present evidence regarding M. Geralds’
chil dhood difficulties and early nmental health problenms, his
famly dysfunction and life of isolation.

Trial counsel could have presented a conpelling life
hi story to the jury, explaining how M. Geralds’ nental health
probl ens, including depression and ADHD interfered with his
academ cs. At one point, his behavior became so extrene, that
a teacher urged his parents to have him see a psychiatri st
(PC-R. 2433).

Unfortunately, M. Ceralds’ problenms went undi agnosed.
Behavi ors that were beyond his control were interpreted by his
parents, teachers and religious |eaders as willful and an
i ndi cati on of bad character

M. Ceralds and his father were close, and M. Ceralds
enjoyed working for his father’s construction business, but as
he grew ol der, his relationship with his nother became nore
and nore problematic. Though he' d al ways been a hi gh-energy

kid who was al ways breaking things, in high school he began to
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have real problems. Friends and famly nenbers trace his
deterioration to his parents’ divorce.

The divorce was finalized in 1983, when M. Geralds was a
teenager (PC-R. 220). The situation was especially hard on
M. Geralds, because while his siblings were already engaged
to the people who woul d becone their spouses and had those
surrogate famlies to turn to, M. Geralds was basically on
his own (1d.). Soon, M. Geralds began living in his car or
at cheap notels and his existence becane nore and nore
mar gi nalized (1d.). Even so, he tried to be a big brother to
his friend Scott Hobbs when Scott’s parents went through a
di vorce (PC-R 2538). He discouraged Scott from drinking
al cohol and generally tried to keep himfromharm s way (1d.).

M . Hobbs recalled an incident not |ong before M.
Geralds was arrested in 1989. He hadn’'t seen M. Geralds in a
l ong tinme and had gone to pick himup fromwrk (PC-R 2536-
7). Fromthere they had gone to lunch and M. Geral ds was
“hyperactive, |oud, and bouncing off the walls.” M. Hobbs
was sure M. GCeralds was under the influence of sone type of
drug (ld.). Mst likely, he was in a manic phase of his bi-
pol ar di sorder.

Had trial counsel presented all of the mtigation,
including a conplete picture of M. Geralds’ nental and
enotional functioning, he could have shown the jury an
entirely different picture of M. Geralds than it received and
have established nmuch mtigation. However, trial counse
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sinply did not speak to, uncover, or adequately present the
relevant mtigation. Trial counsel’s performnce was
defi ci ent.

C. PREJUDI CE

Had trial counsel investigated and prepared for M.

CGeral ds’ re-sentencing he would could have presented nuch
mtigation on behalf of M. Ceralds. He could have
establ i shed nmental health mtigation and shown the jury how
M. Ceralds’ nental health effected his behavior and
functi oni ng.

In light of this Court’s opinion from M. Geralds’ direct
appeal, only two valid aggravators exist in M. Ceralds’ case
— that the crinme was commtted in the course of a burglary and
that the crinme was heinous, atrocious and cruel. In light of
the mtigation presented during the evidentiary hearing,
conbined with the mtigation presented at trial, M. Geralds
is entitled to relief. Confidence is undermned in the

out come.

ARGUMENT |V
THE LOVWER COURT ERRED | N DENYI NG MR. GERALDS CLAI M THAT
NEWLY DI SCOVERED EVI DENCE OF A CONFLI CT OF | NTEREST
VI OLATED HIS RIGHT TO A FAIR TRIAL I N VI OLATION OF HI' S
FI'FTH, SI XTH, EI GHTH AND FOURTEENTH AMENDMENT RI GHTS.

Since M. Ceralds’ re-sentencing, information has cone to
i ght concerning the circunstances of the testinony of Dr.
Lauridson, a pathologist, who testified to his findings
regardi ng cause of death, the victims injuries, and other
matters at M. Ceralds’ re-sentencing. Dr. Laurdison’s
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testimony was argued to the jury in support of the aggravating
factors.

Dr. Lauridson was retained because Dr. Sybers, the
medi cal exam ner who performed the autopsy and testified at
M. Geralds' original trial, was being actively investigated
for the first-degree nmurder of his wfe.

M. Ceralds was unaware that at the time of his re-
sentencing, the prosecuting authority in and for Bay County
and the Public Defender had agreed to allow Dr. Lauridson to
testify in place of Dr. Sybers. Just prior to filing M.

Geral ds’ amended Rule 3.850 notion, an evidentiary hearing was

held in State v. O nme, Bay County Case No. 92-442, at which

information surfaced revealing an agreenent between the Public
Def ender and the State Attorney, Jim Appleman, about the use
of Dr. Lauridson in pending cases and the inability of public

defender's to chall enge and i npeach Dr. Sybers' report and

previ ous testinony because of the active investigation. In
O me, Mchael Stone testified:
A: Well, we resigned, Pam|[Sutton] and |, both from
the Public Defender's Ofice in October, fairly early
Oct ober.
Q For what reason?
A . . . The deeper reason which underlays all of
this was the Sybers scandal. W had discovered in August

of that year in another case, in a deposition in another
case that Dr. Sybers changed his testinony, cane up with
sone new testinony that was not in [the] autopsy report
of eight nmonths previous. |Imediately thereafter, |ike
t he next day, | discover fromthe News-Herald, | believe
it was, that he is being investigated, Dr. Sybers

hi msel f, for the possible nmurder of his wife. And I
believe that is when it was announced that the State
Attorney's office here had deternm ned that there was
insufficient evidence to proceed against him This set
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off a lot of alarms in my mnd and red flags and
everyt hing because it appeared, and the nore | | ooked
into it the nore clearly it appeared, that there was a
good argunent that Dr. Sybers was shading his testinony
in favor of the prosecution in all of these, in perhaps,
all of these cases which had autopsies in them which
usual ly meant they were ny cases, in exchange for
favorable treatnment in the investigation that concerned
him And | certainly intended to raise that issue and |
did in those cases that | was able to before ny
resignation. | intended to raise it in every case in
whi ch he had done an autopsy and was called upon to
testify for the State.

* * %

A: Well, yes, Virgil Mayo was retiring and M.
Laranmobre was comng in to replace him he had not
replaced himyet, but he was in evidence (sic), he canme
to nmy office at |east once or twi ce and brought the very
bad news about renoving Pam Sutton fromthe capital
di vi sion and having her do regular felony cases and | was
extrenmely alarnmed that he seened to be working with the
State Attorney's office, to quote, solve the nedica
exam ner problem And, in other words, get a, sonmehow
get Sybers out of the way and get sonebody else in and
let's carry on as if nothing had happened. And | did not
see this as sonething that we, the Public Defender's
office or any of us PD's with actual cases shoul d be
doi ng. Because that conflict situation was in the
interest of our clients to bring out, not to paper over.

Q And did M. Laranore indicate whether you would
be allowed to object to someone else testifying in place
of Dr. Sybers?

A: | cannot renenmber if he specifically enjoined nme
fromdoing that. But | do remenber the conversation
where he announced that he thought he and Jim nmeaning
Ji m Appl enman, had sol ved the medi cal exam ner problem

And |, you know, what he woul d have done had | not had to
resign and proceeded to unsolve the problem for himin
each of ny cases. | don't know

Q And when you say, solve the problem are you
referring to the fact that --

A:  Apparently he was referring then to this short
termidea of bringing in another nedical exam ner to
testify fromDr. Sybers' work instead of calling the
doctor hinsel f.

State v. O ne, Bay County Case No. 92-442.

Based on what M. Geralds |earned fromthe testinony in
Orne, he investigated and introduced sim | ar evidence at his
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evidentiary hearing concerning the agreenment about Dr.
Laurdison. M. Geralds’ was diligent in bringing his claim

See Hallman v. State, 371 So. 2d 482, 485 (Fla. 1979),

standard nodified in Jones v. State, 591 So. 2d 911 (Fl a.

1991) . %

At M. Ceralds’ evidentiary hearing, M. Stone testified
to essentially what he had revealed at the Orne hearing, i.e.,
that in 1992, the Chief Assistant Public Defender told M.
Stone that: “1 think we have, Jim (Appleman) and | have
managed to sol ve the nedical exam ner problem” (PC-R 2414).
And, the solution was to bring in other people (1d.).

M. Ceralds was never made aware of the conflict between
his interests and the agreenment made by the Public Defender
and the State Attorney. M. Geralds did not waive this
conflict.

The circunstances surrounding Dr. Laurdison’ s testinony
during M. Ceralds re-sentencing prejudiced M. Geralds. On
the one hand, it was inportant to call Dr. Sybers to testify
in order to show his bias toward the State due to the
i nvestigation concerning his wife’'s death that was going on at
the time of M. Geralds’ original trial. On the other hand,
Dr. Laurdison’s findings concerning the injuries were nore

i nflammatory than Dr. Sybers’.

%Contrary to the lower court’s order, M. Geralds could not
have known of the agreenment at the tinme of his re-sentencing.
Few people were aware of the agreenent.
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And, while trial counsel clained that he wanted to
present Dr. Sybers testinony to the jury (R2. 808), he never
did.?

The agreenment and trial counsel’s failure to subpoena Dr.
Sybers adversely affected trial counsel’s representation of

M. Geralds. See Cuyler v. Sullivan, 446 U S. 335, 348-50

(1980); see also United States v. Cronic, 466 U.S. 648, 659-61

(1984); Osborn v. Shillinger, 861 F.2d 612, 625-26 (10th Cir.

1988). I n such circunstances, "when the advocate's
conflicting obligations have effectively sealed his |lips on
crucial matters,"” "[t]he nere physical presence of an attorney

does not fulfill the Sixth Amendnent guarantee." Hol |l oway v.

Arkansas, 435 U. S. 475, 490 (1978). M. Ceralds was deprived
of his Sixth Amendnment right to counsel. \Where "a conflict of
interest actually affected the adequacy of his
representation,” M. GCeralds "need not denonstrate prejudice
in order to obtain relief." Cuyler, 446 U. S. at 349-50.

Relief is proper.
ARGUMENT V

The | ower court’s order suggests that the court did not
allow trial counsel to subpoena Dr. Sybers (PC-R 1751). But,
the record reflects that trial counsel was aware of Dr.

Laurdi son’s involvenent in the case nonths before the re-
sentenci ng. See Def. Ex. 21. Trial counsel failed to subpoena
Dr. Sybers and when he requested a continuance to do so, the

| omwer court denied the notion (R 811).
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MR. GERALDS WAS DENI ED DUE PROCESS OF LAW I N VI OLATI ON OF THE
FI FTH AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON DUE TO THE LOWER COURT’ S ADVERSE RULI NG DURI NG

THE POSTCONVI CTI ON PROCESS.
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A MR. GERALDS HAS BEEN DENI ED AN EVI DENTI ARY HEARI NG ON
SEVERAL OF HI S
MERI TORI OQUS CLAI M5,
| NCLUDI NG CLAI MS
THAT WERE BROUGHT
AFTER HI S AMENDED
RULE 3. 850 MOTI ON
WAS FI LED DUE TO
THE STATE’' S
OVERSI GHT I N
DI SCLGSI NG THE
RECORDS. THE LOWER
COURT" S ACTI ONS
DENI ED MR. GERLADS
DUE PROCESS, EQUAL
PROTECTI ON AND
ACCESS TO THE
COURTS. MR
GERALDS HAS BEEN
PREVENTED FROM
DEVELOPI NG HI S
CLAI MS.

1. M. Geralds’ Supplenmental Mtions for Relief

a. Backgr ound

At the February, 2004, portion of M. Geralds’
evidentiary hearing, trial prosecutor, Joseph G anmmer
testified. During his testimony M. Grammer referred to his
trial file. In the course of cross exam nation, it becane
obvi ous that while M. Geralds had requested the State's file,
the conplete file had not been produced. After bringing the
matter to the Court’s attention, counsel requested that she be
all owed to conduct a thorough review of the file (PC-R 2721).
The Court granted the notion (PC-R 2724).

Fol |l owi ng the evidentiary hearing, M. Geralds received a
full bankers box of records fromthe Florida Departnent of
State Bureau of Archives and Records Management. The records
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were acconpanied by a letter explaining that the records had
not been previously sent to collateral counsel, though
requested, due to an oversight at the Records Repository.

Based on the production of new records, M. Geralds filed
two supplenments to his pending Rule 3.850 notion (PC-R 1447-
79, 1610-26).

The | ower court denied both supplenments (PC-R 1528- 36,
1642-3) .

b. The first suppl enent

M. Ceralds first supplenent to his Rule 3.850 notion was
filed on July 20, 2004. The notion supplenented his clains
that trial counsel was ineffective during the guilt and
penalty phases
of his capital trial and that the State viol ated due process
in failing to disclose excul patory evidence to his trial
attorney.

The specific informati on was pleaded in the alternative
and concerned an investigative report about another suspect in
the hom cide of Tressa Pettibone. The investigative materials
reveal ed that a burglary of a business occurred three days
prior to the homcide in this case. The owners of the
busi ness that was burglarized resided near the victimand
drove a simlar vehicle. While successfully burglarizing the
busi ness, the individuals were unable to steal all of the
val uabl es — which they knew were present. Information was
provi ded that the hom ci de may have been related to the prior
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burgl ary and confusion over the business owner’s residence due
to the simlarities in the vehicles.

This informati on was never investigated or presented to
M. Ceralds’ capital jury. Obviously, fromthe face of the
information the jury could have concluded that the true notive
for the crime was to attenpt to steal the val uabl e merchandi se
that the burglars had |eft behind three days prior.

The jury woul d have also | earned that the | ead was not
pursued whi ch woul d have undoubtedly been inportant to trial
counsel in denonstrating that |aw enforcenent sinply had not
conducted a thorough investigation, but instead were rushing
to judgenent.

O her | eads were also ignored by | aw enforcenment: Law
enf orcenment was informed that Hugo Blair, a fornmer enployee of
Petti bone Construction, master-m nded the robbery of the
Petti bone househol d, while an associate commtted the nurder.
There was no connection between Blair and M. GCeralds.

Sources informed | aw enforcenent that Blair and his associate
knew of the hom cide before it was even reported and provi ded
ot her details that were not made available to the public.
Again, the sinple fact that it was reported that Blair knew of
the crimes before they were reported was information that
def ense counsel would and or should have investigated and
presented to the jury, particularly in light of the fact that

M. Geralds’ case was circunstantial and there was nuch
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evi dence at the crinme scene that was not |inked to M. Ceralds
but was scientifically relevant to the crines.

Al so, |less than two weeks prior to the hom cide, the
victimwote a letter to a friend describing sonme of the
probl ems occurring between her husband and her husband’ s
stepnother. She also infornmed the person she was witing that
her husband woul d be out of state working on a project for
some time. |Indeed, the victims own relatives, i.e. her
husband’ s stepnother-in-law and her children, were suspects in
the hom cide due to the ongoing famly strife. However,
during his investigation, trial counsel was |ed to believe
that the famly strife that had existed had been resol ved
before the date of the letter. |Indeed, during depositions,
trial counsel questioned w tnesses about the victims step-
not her-in-law and her potential role in the hom cide.
Undoubtedly trial counsel would have wanted to obtain the
victims letter concerning the ongoing famly dispute.

The records al so disclosed that another fornmer enployee
bragged about the Pettibone hom cide and had scratches on his
face. Again, the inport of such information cannot be
understated, yet, the jury was never nmade aware of any of
t hese alternative suspects.

The efficacy of the police investigation was certainly
information that was relevant to M. Ceralds’ defense. Along
with all of the previously pled and presented evidence the
defense coul d have further underm ned the State’'s case.
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Physi cal evidence found at the crinme scene did not match
M. Geralds’. The evidence along with the alternative
suspects and nmotives woul d have provided powerful excul patory
evi dence, especially since many of the | eads were not fully
i nvesti gat ed.

In yet another critical docunent, the victim s husband
told | aw enforcenent that he had done some work at the Cherry
Street School and that many people were aware the he was to
travel out of town at the tine of the crines. At trial, the
State informed the jury that M. Ceralds had | earned of M.
Petti bone’ s whereabouts and thus planned to rob the house
while M. Pettibone was out of town. |In fact, many people
were aware of the same facts as M. GCeralds, but the jury was
not told this.

Al so, had trial counsel effectively represented M.

Geral ds, he could have proven that the prosecution's penalty
phase theory — that M. Geralds entered the Pettibone
residence with the deliberate intent to nurder the victim-—
was not true. Investigative |eads were available that proved
that Ms. Pettibone left her residence the norning of February
1, 1989, and was seen in her blue Mercedes, alone shortly
before the time of the crine.

This informati on woul d have inpacted the determ nation of
prenmedi tation and the aggravating factor that the nurder was
commtted in a cold calculated and preneditated manner
Considering that M. Geralds’ original penalty phase jury
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recommended death by a narrow margin, this evidence was
relevant and critical to the sentencing calculus. The jury
shoul d have been provided with this informtion.

C. t he second suppl enent

M. Geralds’ second supplenent to his Rule 3.850 notion
was filed in June, 2005, after the State had provided | egible
and conpl ete copies of docunents to postconviction counsel.
The motion supplemented M. Geralds’ clainms that trial counsel
was i neffective during the guilt phase of his capital trial
and that the State violated due process in failing to disclose
excul patory evidence to his trial attorney.

Specifically, the docunents reflected that there was nore
to the Pettibone hom cide than the State ever reveal ed or that
trial counsel ever |earned. For exanple, two days after the
murder of M's. Pettibone, Sheila Hendl ey contacted | aw
enf orcenent and stated that her boyfriend, Warren Cash, may be
a suspect in the crimes. Upon being interviewed, M. Hendl ey
spoke to the police at great personal risk: She was married
with two children, but her husband had no idea that she was
dating M. Cash. She informed | aw enforcenent that three days
prior to the crimes, M. Cash drove around the Cove area for a
| engthy period of tinme. While Cash told her he was “l ooking
for a place to rent”, they drove by the victim s residence
several tinmes. M. Hendley told | aw enforcenent that Cash was

a “thief”.
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Det ective Jones continued to investigate Cash and spoke
to Bob WI Il oughby, an officer at Bay County Sheriff’'s Ofice,
who knew Cash. Officer WI Il oughby “confirn{ed] Cash is crazy,
likes to beat up his ex-wife”.

Detective Jones spoke with Cash hinmself. Cash admtted
that he was in the area of the victim s residence on the
Sunday before the crinmes, but he spent only an hour in the
area. He also admtted that he had previously beaten his ex-
wi fe. However, Cash stated that he had an alibi for the
nmorning of the crines, stating that he was at work.

Detective Jones interviewed Cash’s ex-w fe Deni se Cash
Ms. Cash confirmed that her ex-husband was violent with her
and had threatened her in the past. He had previously
menti oned a woman naned “Tereasa”. Ms. Cash w thout know ng
it, refuted Cash’s alibi for the norning of February 1%, the
day of the crimes. M. Cash knew that he ex-husband was not
at work that norning, and that same day he brought her sone
noney that he owed her.

However, the investigation of Cash went no further.
Detective Jimerson asked that Detective Jones stop
investigating the lead. It appears that Detective Jones did
as he was asked. No further follow up investigation occurred.

In and of itself, the | ead about Warren Cash woul d have
been extraordinarily beneficial to the defense. The evidence
against M. Ceralds was circunstantial. No physical evidence
proved that he was at the Pettibone residence the norning of
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the crimes. In fact, evidence presented at the evidentiary
heari ng denonstrates that soneone other than M. Geral ds was
present at the crinme scene. Thus, trial counsel could have
used the information about Cash to show the jury that evidence
pl aced Cash “casing” the victims house a few days before the
mur der; Cash had a history of violence toward wonmen, M.
Gerald s did not; Cash had no alibi and had |lied to the police
about an alibi for the norning of the hom cide; Cash was in
possessi on of noney the day of the crinmes; and at the very

| east that |aw enforcenment were sinply ignoring |eads for no
reason.

Addi tionally, the docunments provide information about
former enployees of M. Pettibone’ s construction conpany
havi ng know edge that “there was a key to the back door”.

This informati on woul d have been useful because the
prosecution contended that there was no forced entry into the
house because the victimallowed M. Geralds to enter the
house because she knew him Clearly, others knew of the key
and could have obtai ned access without the victimknow ng.

| ndeed, Ray-Ray, who was an early suspect was al so
mentioned in the previously undi scl osed docunents as being
upset with the victims husband. No further follow up
i nvestigation appears to have occurred.

Finally, once again the undisclosed docunents reveal that

there was “tension” within the Pettibone famly. This
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i nformation should have been provided to defense counsel so
that he could determ ne how to use it.

The docunents provided critical |eads for defense counsel
to show alternative suspects to the jury. And, the efficacy
of the police investigation was certainly information that was
relevant to M. Geralds’ defense. Along with all of the
previously pled and presented evidence the defense could have
further underm ned the State’'s case.

d. An evidentiary hearing was required.

It was through no fault of M. Geralds’ that the
al l egations contained in his supplenents were not included in
his Rule 3.850 notion. However, the State’'s error in failing

to provide himwth records prejudiced his case. Ventura v.

State, 673 So. 2d 479, 481 (Fla. 1996)("The State cannot fail
to furnish relevant information and then argue that the claim
need not be heard on its nerits because of an asserted
procedural default that was caused by the State’'s failure to
act."). Indeed, the failure of the State to provide M.
CGeralds’ with requested records, records to which he was
constitutionally entitled caused the | ower court to analyze
M. Ceralds’ clainms in a pieceneal fashion. Such an analysis

is in error. See Young v. State, 739 So. 2d 553 (Fla. 1999);

Jones v. State, 709 So. 2d 512 (Fla. 1998); Lightbourne v.

Dugger, 742 So. 2d 238, 247-8 (Fla. 1999)(hol ding that when a
prior hearing has been held, the court nmust conduct a
cunul ati ve analysis of the evidence so that the court has a
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“total picture” of the case); State v. Gunsby, 670 So. 2d 920,

923-4 (Fla. 1996). As to M. Geralds’ ineffective

assi stance of counsel claimand Brady clains, the | ower Court
concludes that an evidentiary hearing is not warranted
because: 1) M. Geralds has not shown that the informtion was
known to counsel or why it should have been disclosed to
counsel (PC-R 1530); 2) M. Geralds’ has failed to
denonstrate prejudice; and 3) has failed to allege what action
was taken by |law enforcenent as to certain matters. However
M. Geralds is not required to prove his clains in his

pl eading. See Fla. R Crim P. 3.850.%

Rul e 3.850 states that:

a) Contents of Mdtion. The nmotion shall be under oath
and i ncl ude:

* * %
(6) a brief statenent of the facts (and ot her conditions)
relied on in support of the notion.

Fla. R CrimP. 3.850 (c)(6)(enphasis added). At the end of
the Florida Rules of Crim nal Procedure, this Court provides a

formmtion for filing a Rule 3.850 notion. See Fla. R Crim

P. 3.987. In that formthe follow ng instructions are given:
14. State concisely every ground on which you claim
that the judgnent or sentence is unlawful. Summarize

briefly the facts supporting each ground.

%M. Geralds case was governed by the fornmer Rule 3.850 and
3.851 before the | ower court.
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Fla. R Crim P. 3.987 at page 321. This Court outlines a
list of grounds that are properly raised in a form 3. 850

noti on:
A.
G ound
1:

Supporting FACTS (tell your story briefly without citing
cases or |law):

Fla. R Crim P. 3.987. 1In each instance, the rule highlights
brevity in pleading the facts.

Further, the | ower court erred in applying the wong
standard to obtain an evidentiary hearing. The standard M.
Ceralds was required to neet was not the sanme standard as the
substantive claim Rather, the standard is whether the files
and records conclusively show that M. Geral ds was not

entitled to relief. Lenon v. State, 498 So. 2d 923 (Fl a.

1986). And, under Lenon, the facts and all egations contained
in M. Geralds’ supplenents nust be taken as true unless
conclusively rebutted by the record. 1d.

The rul e does not require M. Geralds to plead all of the
proof he would offer in support of the facts plead in his
suppl enmental nmotions. It is at an evidentiary hearing that
M. Geralds would be required to prove the facts alleged and
carry his burden of proof as to his substantive clains.

Specifically, the | ower court faulted postconviction
counsel for pleading the clains in the alternative, i.e, this
Court found it insufficient for counsel not to identify
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whet her trial counsel had the information contained in the
supplement or if it had been withheld. See PC-R 1529-30,
1642-3. However, it is conpletely proper for M. Geralds to
pl ead his clainms in the alternative and deternm ne whether the
trial prosecutor withheld or the trial attorney failed to use
informati on he possessed at an evidentiary hearing. |ndeed,
it matters little whether the State failed to disclose or
trial counsel failed to discover, the prejudice standard is

t he same whet her analyzing a ineffective assistance of counsel
claimor a Brady claim— relief is required if confidence is

underm ned in the outcone. See Robinson v. State, 770 So. 2d

1167, 1172 (Fla. 2000), citing Strickland v. Washi ngton, 466

U S. 668, 694 (1984). See Smth v. Wainwight, 741 F.2d 1248,

1256 (11'" Cir. 1981). This Court has recognized the
appropriateness in alternative pleading in cases such as this.

State v. Gunsby, 670 So. 2d 920 (Fla. 1996).

Li kew se, the lower court’s reliance on Wight v. State,

857 So. 2d 861 (Fla. 2003), and Carroll v. State, 815 So. 2d

601 (Fla. 2002), was msplaced. |In both of those cases, the
circuit courts made findings after an evidentiary hearing was
hel d at which evidence was presented and the courts had the
opportunity to make findings in |light of that evidence and the

context of the case.®® M. Geralds was denied such an

I ndeed, in Wight, the defendant was a successor and
therefore this Court analyzed the evidence in addition to the
evidence presented in his initial postconviction evidentiary
heari ng.
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opportunity. In fact, in M. Geralds case, he presented
evidence that is entirely consistent with the information
included in his supplenment. Thus, the | ower court was
required to view all of the evidence together before nmaking
any concl usi ons about the value of the evidence.

Li kewi se, the |l ower court ignored the cases that indicate
that information regardi ng other suspects, |eads and shoddy
police investigation may constitute excul patory informtion

and may underm ne confidence in the verdict. See Hoffnman v.

State, 800 So.2d 174 (Fla. 2001); Kyles v. Whitley, 514 U. S.

419 (1995). A hearing is required to determne if a defendant
can neet the burden inposed by Brady. And, a proper
materiality analysis under Brady al so nust contenpl ate the
cunul ative effect of all suppressed information. The evidence
“must be considered in the context of the entire record.”

Occhicone v. State, 768 So. 2d 1037, 1041 (Fla. 2000).

Certainly, the confession by another individual is
excul patory and could have assisted M. Geralds’ defense.
And, certainly, because M. Geralds maintained his innocence
and evidence at the crinme scene denonstrates that sonmeone
other than M. Geralds was present, the information could have
under m ned confidence in the outcone of the proceedings. It
is appropriate at a hearing to determ ne whether the
information was credible or why | aw enforcenent failed to

investigate further. See Floyd v. State, 902 So. 2d 775 (Fl a.
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2005). It is not appropriate to make concl usi ons about the
i nformation based upon the pleading.*

As to the |l ower court’s analysis of the inpact of the
evi dence on the cold, calculated and preneditated aggravator,
the | ower court concluded that the claimis meritless because
this Court struck the aggravator. However, such a concl usion
overl ooks the substantive claimand the fact that the jury
heard the aggravator and the prosecutor argued that it was
est abl i shed.

M. Ceralds is entitled to an evidentiary hearing.

2. The Summary Denial of Clainms in M. Ceralds’s 3.850

a. | neffective assistance of counsel clains

The | ower court denied M. Geralds an evidentiary hearing
as to several clainms concerning trial counsel’s
i neffectiveness. Specifically, the court refused to allow M.
Geralds to develop his clains that trial counsel was
ineffective in his handling of M. Geralds’ re-sentencing
proceedi ng and for failing to object to inmproper prosecutori al
argunment and comrents.

During M. Geralds’ re-sentencing, prosecution wtnesses

Vicki Ward and Billy Danford were declared unavail able to

“I'n regard to the confession by another individual, the
| omwer court states: “Did | aw enforcenment determ ne the sources
were unreliable . . .” (PC-R 1530). Even if that were why
the report was suppressed, the nere fact that another
i ndi vi dual confessed and had information about the crinme was
excul patory. It is not within | aw enforcenent’s discretion to
determ ne what a trial attorney may find hel pful, or a jury
find credible.
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testify, and the Court allowed the prosecutor to read their
testinmony fromthe previous trial into the record. Trial
counsel specifically instructed the prosecutor not to read any
portion of Danford or Ward' s cross exam nations fromthe
previous trial (R2. 574). Here trial counsel’s deficient
performance clearly deprived M. Geralds’ of his right to
confront witnesses against him Counsel had no strategy or
tactic.

Furthernore, during M. Ceralds’ re-sentencing, |nv.
Ji mrerson was allowed to testify in a summary fashion
regardi ng previous testinony, reports, and what others had
told him Oten tines, Inv. Jimerson s testinony was not an
accurate reflection of what prior witnesses said. For
exanple, in testifying about the shoeprints at the crine scene
and the conparison to M. Ceral ds' sneakers, Inv. Jinmmerson

testified:

Q@ Now, in your investigative capacity, have you
worked in review ng and | ooking at shoe print and
patterns like in sand or in blood in conparing themto
the tracks that you see on the bottom of the shoes?

A Yes, sir.

Q Did you see these particular tracks off these
shoes in the Pettibone home?

A Yes, sir.

Q Did you see one consistent shoe track throughout
t he home?

A:  Correct.

Q That would be comng fromthe Ni ke type shoe?

A:  That's correct.

(R2. 401-2). Inv. Jimrerson's testinmony is conpletely

i naccurate and m sl eading. The testinony presented at M.

CGeral ds' capital trial by Analyst Hoag was that the tread
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pattern on his Ni ke sneakers was simlar to the tread pattern
of the shoeprints at the crime scene (R 1728). However, no
class or wear characteristics could be identified (1d.). The
FDLE expert who exam ned the shoeprints and conpared themto
M. Geral ds sneakers did not conclude that the "particul ar
tracks off [M. Geralds'] shoes" were the "shoes in the

Petti bone home", as Inv. Jimerson told the jury.

I nv. Jimrerson also inaccurately rel ated another expert’s
testinony during the re-sentencing concerning the presunptive
bl ood testing of M. GCeralds’ sneakers. [Inv. Jinmrerson
testified that the test “detect[ed] human blood” (R2. 413-4).
On cross exam nation, Inv. Jimerson testified that he had
been told by FDLE that “[t]he test shows that it is blood.”
(R2. 414). In fact, such testing does not conclusively
i ndicate the presence of blood, nmerely the presence of an
oxi di zi ng agent that could be blood, but Inv. Jimerson didn't
have the expertise to respond to trial counsel’s questions.

The prosecution also elicited testinony fromlnv.

Ji mrer son about the blood found on the herringbone neckl ace.
He told the jury that the bl ood "was of Ms. Pettibone" (R2.
406). In actuality, the blood on the herringbone neckl ace was
not matched conclusively to the victim

I nv. Jimrerson also inaccurately related the testinony of
lay witnesses. One of these was the defendant’s grandfather,
Dougl as Freeman. According to Inv. Jinmmerson, M. Ceralds
went to his grandfather’s home the day of the nurder to take a
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bath. Asked about the defendant’s attire, Inv. Jimrerson
responded, “Just casual clothes and wearing a pair of gloves,
said he had been working on a boat and had fiberglass on him”
(R2. 409.) In fact, M. Freeman never testified that the
def endant was wearing gloves. At M. Ceralds original trial,
M. Freeman testified that, “lI couldn’t say | noticed he was
wearing anything on his hands. They tal ked about sone gl oves,
but I weren't paying too nuch attention to them | don’t know
i f whether he had them on his hands or what.” (R 1673).

Trial counsel was ineffective in failing to object and/or
correct the inaccurate testinony.

Furthernmore, trial counsel failed to subject the penalty
phase testinony to an adversarial testing. At M. Ceralds

original trial, Dr. Sybers testified:

.o Also inportant is the actual - the small plastic
object whi ch we see the long strips, is a very narrow,
tiny strip. |If she were at all struggling - this is
difficult to get that - it's like a belt, like a man's

belt, except the little tiny area here, the little
pl astic square is very tiny. So one nust concentrate to
get that little tiny plastic in that straw, in the

square. So any kind of struggle at all it would be
difficult to spread that long strip of plastic through
this.

(R 1853) (enphasis added). Mbst inportantly, Dr. Sybers could
not determ ne whether the victimwas consci ous Oor unconsci ous

during the attack:
Q@ Now, with respect to the blunt trauma, the ten

items, did you make a determ nation as to whether or not
Tressa Lynn Pettibone was alive at the tine of these ten
bl unt traumas to her person?

*

* %
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A:  She had to be alive in order to cause henorrhage
in the skin. |[If she were dead there would be no
henor r hage.

Q \Were any of these sufficient to knock her down
on the floor to cause sonething to the back of her head
or to the front of her head?

A Yes, sir.

Q And were they of such velocity to knock her
unconsci ous?

A Yes. sir, they could have.

Q@ Now, with respect to the up-to-down type knife
wounds that you've described. Wen the first two wounds
were inflicted was she alive?

A:  There was bleeding in tissue in the area, so
yes, she was alive.

Q Can you determ ne whet her she was consci ous?

A No. | can't.

r Wth respect to this particular wound, to the
| eft hand side. This is the wound that caused the death;
correct?

A:  That's correct.

Q Was she alive at the time prior to that injury
being inflicted?

A:  Yes, sir, she was.

Q Could you determ ne whether or not she was
consci ous?

A No, sir.

* * %

Q OCkay, so the two on the right side, she would
have to have been standi ng or kneeling.

A:  Yes, sir.

Q In conjunction with her size, could you
determ ne whet her or not she would be conscious or
unconsci ous?

A: As to the final stab wound to [the] left neck
she woul d be unconscious within a few m nutes. But no,
prior to the stabbing I could not tell.

(R 1871-2). Also, Dr. Sybers testified that no defensive
wounds were present.

The information Dr. Sybers provided during his trial
testimony could have rebutted the aggravating factor of
hei nous, atrocious or cruel. At M. GCeralds' re-sentencing,
Dr. Lauridson was never asked about whether the victim was
conscious during the attack. Trial counsel’s failure to
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develop this information at the re-sentencing was
i neffective.

Trial counsel failed to cross exam ne Dr. Lauridson’s
testinony in other ways as well. A startling inconsistency
bet ween the testinony of the two nedical exam ners is that
Dr. Sybers said all of the victims blunt force injuries,

i ncluding the ones to her chest, could have been caused by a
fist (R 1855-64). Dr. Lauridson testified that the bl unt
force injury to the victims chest was “very possibly” caused
by a stonp froma tennis shoe, and clainmed to be able to

di scern the pattern of the shoe’'s tread (R2. 563-4). Dr.
Sybers said the victimhad 10 contusions (R 1836) and Dr.
Lauridson claimed the victimhad 10-15 blunt force injuries
(R2. 347). It seens incredible that Dr. Lauridson could

di scern an additional 5 bruises and a shoe print from
review ng pictures of the autopsy when Dr. Sybers was unabl e
to do so while actually perform ng the autopsy and having the
benefit of the autopsy pictures. The re-sentencing jury,

unli ke trial counsel, had not heard Dr. Sybers’ testinony,
and trial counsel failed to cross exam ne Dr. Lauridson and
bring this to the jury's attention.

In M. Ceralds’ claimthat trial counsel was ineffective
in failing to object to prosecutorial argunment and comments,
M. Geralds’ pointed to specific instances where the
prosecutor msled the jury. For exanple, during his opening
remar ks, M. Appleman told the jurors they would hear
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testinony that the victimwas found with a towel gaggi ng her
mouth (R 1410). This assertion is clearly contrary to the
evi dence presented.

Al so, during the guilt phase closing argunents, defense

counsel failed to object when M. Appleman argued:

"You know who the dummy is in this group? Right there.

Ri ght there is the dummy. Because he took that neckl ace
t hi nking that he could go far across Hat haway Bri dge and
not get caught pawning it because he needed thirty bucks.
He needed sonme nobney. And that's why he went into that
house. And that's why he tied her up. And that's why he
beat her. He beat her to get her to tell himwhere's the
seven thousand dollars. And she would scream every tine
he left that gag off her mouth. And he hit her again.
Ten tinmes. And the only way he could stop her from
screaming was to stick that knife in her neck to the
hilt, to the point where it cut off her w ndpi pe and she
couldn't scream no nore.

(R 2055) (enphasi s added). The prosecutor's argunment was
i nproper and unsupported by the physical evidence.
The prosecutor continued to engage in inpermssible

conduct by maki ng i nproper “CGol den Rul e” argunent:

You renmenber Kelly Stracener’s tinme period of the
phone call, getting ready, going by the house, for 20
m nutes that doctor said those hands had to be tied
t oget her and she was alive for that blood to swell those
hands to that extent. 20 m nutes.

The last 20 m nutes of Tressa Pettibone s |life her
home had been invaded, her hands had been bound with a
pl astic strap that made them swell and hurt. She
received 10 to 15 blows of blunt trauma and three stab
wounds to her body.

Before she died her left eye was bl ackened with
sonething like a fist. Her right eye was bl ackened with
sonething like a fist. Before she died she received not
one cut, but two cuts over the top of her left eye, blows
t hat opened up her skin. Her jaw was slamed so hard
that the inside of her mouth bled. And the left side of
her face was struck so hard by one or two blows or a foot
t hat her face was al nost beaten beyond recognition.

She received three blows to the chest. One of them
as the doctor indicated, had these little squiggly narks,
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little squares on them Doctor, those consistent with a
tennis shoe? Yes, M. Appl eman.

Wel |, what did they do? That stonp was so hard, it
just didn't bruise the skin, it left an inpression there
that | asted upon her body and caused further injury to
the inside, to the diaphragm

And then she was stabbed. Maybe not in that order.
St abbed twice. Two tines in the right neck and a stab
wound that severed her w ndpi pe and severed her artery.

She bled to death in her own honme. A wonman who was
a caring person. That life was taken, M. Beller says,
by an uncaring person. And in her own home she took the
| ast gasps of breath that she could and sucked blood into
her 1ungs.

The courtroomis a place for truth. For 20 m nutes
| ve stood before you. For 20 minutes Tressa Pettibone
suf fered an agoni zi ng beating and torture.

(R2. 866-7)(enphasis added). The prosecutor invited the jury
to experience what the victimexperienced by describing her
injuries blow by blow. Wen the prosecutor invokes the common
timeframe, in a real sense the jurors have shared the victims
experience.

Argunents that invite the jury to put thenmselves in the
victims shoes are generally characteri zed as “Gol den Rul e”
arguments and are inproper. According to this Court, “the
prohi bition of such remarks has | ong been the [aw of Florida.”

Bertolotti v. State, 476 So. 2d 130, 133 (Fla. 1985), citing

Barnes v. State, 58 So. 2d 157 (Fla. 1951). Further, the

Court enphasizes that, “[Closing argunent] nust not be used to
inflame the m nds and passions of the jurors so that their
verdict reflects an enotional response to the crine or the

def endant rather than the |ogical analysis of the evidence in
light of the applicable law.” Bertolotti at 134. Yet, in M.
Ceral ds’ case, trial counsel failed to object.
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The prosecutor also denigrated the proper statutory and
non- statutory mtigating factors, particularly the catch-al

pr ovi si on:

And finally, the Court’s going to say to you that
you can take into consideration any other aspect of the
def endant’ s character or record or any other circunstance
of the offense. Take those into consideration, all of
t hose things.

Do you take into consideration the-now this man has
been found guilty, now that he has a child? That should
be in mtigation? Because he came from divorced parents,
you shoul d consider that? Because it was their fault?
Because it was police officer’s fault because they’ ve
cone in here and |lied? Because society caused himto do
t hese things?

(R2. 861-2). The state inperm ssibly argued that the
defendant, in putting on valid mtigating evidence authorized
by statute, was trying to shift the blanme for his actions. A
def endant has a fundanental right to put on a defense, and “a
prosecutor may not ridicule a defendant or his theory of

defense.” Riley v. State, 560 So. 2d 279, 280 (Fla. 3" DCA,

1990), citing Rosso v. State, 505 So. 2d 611 (Fla. 3" DCA

1987). Trial counsel’s failure to object was ineffective.
Finally, the prosecutor attenpted to inflane the passions
of the jurors by appealing for themto do their duty, to |live
up to the higher ideal of Truth and send a nessage to M.
Geralds, and to the comunity. See R2. 368. Such appeals have

consistently been held to be inproper. See Ubin v. State, 714
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So. 2d 411 (Fla. 1998); Bertolotti v. State, 476 So. 2d 130

(Fla. 1985); Boatwright v. State, 452 So. 2d 666 (4'" DCA

1984). Trial counsel failed to object.

Li kewi se, trial counsel failed to object when the
prosecut or argued non-statutory and inproper aggravating
circunstances. The prosecutor urged the jury to find M.

Geralds’ intelligence be considered as aggravation:

He had an 1Q of 121 or thereabouts. Superior
intelligence level. A man M. Beller said if he applied
hi msel f, yes, M. Applenman, he could get a master’s
degree; yes, he could do those things. Yes, M.

Appl eman, he knew right fromwong.... He's intelligent
enough to know better. He knew right fromwong. He
just didn't care.

(R2. 860-1).

The fact that M. Geralds exercised his right to present
mtigation and was evaluated by M. Beller was used agai nst
hi m as nonstatutory aggravati on and as an i nproper comrent on
the defendant’s credibility. The prosecutor characterized a
portion of the defense expert’s testinony as, “He's
mani pul ative. He's a loner, and yes, M. Appleman, on one of
my tests he was good at making up stories.” (R2. 861). The
prosecutor’s argunent inaccurately reflects M. Beller’s
testi mony. See R2. 754.

The | ower court denied M. Geralds an evidentiary hearing
because the court found the coments unobjectionabl e and/ or
M. Geralds failed to denonstrate prejudice (PC-R 1381,
1383). The lower court’s order is in error. Trial counsel’s
argunment and coments were objectionable. Additionally, the
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arguments and comrents prejudiced M. Ceralds, if not
i ndi vidually, then collectively. However, the court failed to
review the argunents in connection with the other evidence of
trial counsel’s deficient performance. M. GCeralds is
entitled to an evidentiary hearing on his clains.

b. New y di scovered evidence claim

Addi tionally, M. Ceralds requested an evidentiary
heari ng on new evidence that Dr. Lauridson testified falsely
in the Onme case, prior to testifying at M. Geralds’ re-
sentencing. Specifically, in reviewing the One material s,

Dr. Lauridson found that Dr. Sybers had made a "m stake" as to
the time of death of the victim Tinme of death was a centra
issue in the case. Dr. Sybers' error favored the
prosecution's theory of the case and hurt the defense's. See
Def. Ex. 22.%* During Dr. Lauridson's deposition with One's
attorney he intentionally did not informtrial counsel about
Dr. Syber's error. Id.

In a letter to the prosecutor, Dr. Lauridson inforned the
prosecution that he had concealed Dr. Syber's error so as not
to lend the defense's theory any support and to defeat any
credibility it my have had. At Onme's trial, the prosecutor
allowed Dr. Lauridson to testify falsely and failed to correct

the fal se testinony.

“The | ower court refused to admit the exhibit into evidence,
thus, it is in the record, but it was not considered by the
| ower court. See PC-R. 2419.
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M. Geralds' case was prosecuted by the same prosecuting
authority in the Onme case and Dr. Lauridson also testified at
M. Ceralds' re-sentencing. Had he known that the prosecution
and Dr. Lauridson conspired to falsify evidence in another
capital case, he would have presented such evidence to the
jury charged with determ ning whether he should live or die.

The | ower court erred in denying an evidentiary hearing.

B. MR. GERALDS WAS DENI ED DI SCOVERY I N VI OLATION OF HI S
RI GHT TO DUE PROCESS OF LAW

In May, 2005, M. Geralds received docunents fromthe
O fice of the State Attorney for the Fourteenth Judici al
Circuit. Anong those docunments was a | ead regardi ng Warren
Cash. *

In investigating the information contained in the
docunments, M. GCeralds’ |earned that Bob W/I I oughby, a forner
Bay County Sheriff’'s O ficer was interviewed regarding his
know edge of Cash.

M. Geralds, through his investigator attenpted to speak
to M. WIIloughby. M. WIIoughby |left a voice recorded
message on M. Ceralds’ investigator’s answering machine
stating that he (M WI I oughby) would not speak to anyone
w t hout a subpoena. M. WIIloughby also instructed the

i nvestigator not to call again.

“2Based on the documents received, M. Geralds’ filed a
second supplenent to his Rule 3.850 notion, which contained
all egations related to Warren Cash and the investigation of
Cash by |l aw enforcenment of the crines for which M. Geralds is
convicted and sentenced to death. See PC-R. 1610-26.
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Therefore, in order to speak to M. WI I oughby, M.
Ceral ds’ counsel filed a notion for | eave to depose M.
W I | oughby (PC-R. 1608-9). The |ower court denied M. Geralds
nmotion (1d.).

The | ower court erred in denying M. Geralds’ notion.
The information concerning Cash’s involvenment in the crinmes at
issue was certainly relevant to M. Geral ds’ postconviction
nmotion. In addition, postconviction counsel attenpted to
uncover the information, but M. WIIloughby refused to speak
to M. Geralds’ investigator. Thus, postconviction counsel

met the criteria set forth in State v. Lewis, 656 So. 2d 1258

(Fla. 1994). M. Ceralds’ nust be allowed to depose M.

W I | oughby.

C. MR. GERALDS HAS BEEN DENI ED ACCESS TO FI LES AND RECORDS
PERTAI NI NG TO HI'S CASE I N VI OLATI ON OF ARTI CLE I, SECTI ON

24 OF THE FLORI DA CONSTI TUTI ON, CHAPTER 119, ET. SEQ
FLA. STATS. AND FLA. R CRIM P. 3.852.

During his postconviction proceedings, M. Ceralds did
not receive the public records to which he was entitled. For
exanple, there were no handwitten notes in the State
Attorney’'s file received by M. Geralds. At the evidentiary
hearing the prosecutor testified that notes fromthe M.
Geral ds’ prosecution existed, but he did not know where they
were (PC-R 2689).

In addition, the Panama City Police Departnent (PCPD)
responded to many of M. Geralds’ 3.852 requests for records

on individuals not by producing actual records, but instead by
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produci ng print-outs essentially indicating whether or not the
i ndi vidual has a crimnal record with the PCPD. Such
information is inadequate for M. GCeralds’ investigative

pur poses and falls short of what he is entitled to under the

| aw.

On October 1, 1998, a “new’ Rule 3.852 went into effect,
essentially requiring agencies producing records to forward
those records to a central records repository rather than
directly to postconviction counsel. Because M. Ceral ds had
al ready begun the public records process, many of the agencies
took the position that the “new rule” did not apply to his
case and refused to send records to the repository. This
resulted in pieceneal production of investigative files.

Files fromdifferent agencies were produced nonths apart, thus
M. Geralds was forced to file his 3.852(h)(2) requests nonths
apart. The already confusing public records process soon
becanme even nore obscure. The end result of this public
records snarl is that nmost of M. Geralds Rule 3.852(h)(2)
record requests were struck, and he was forced to file the
sanme requests for information under the nore stringent Rule
3.852(i)(2). Because of the trial court’s rulings, and due in
| arge part to the procedural posture M. GCeralds’ case, M.
Geral ds has been denied access to records and to the public
records process.

On Septenber 28, 2001, the trial court issued an Order on
def endant’ s 3.852(i) requests (PC-R 963-6). In that order,
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the trial court ruled that, “The persons listed by nanme in the
3.852(i) requests are relevant if acconpani ed by identifying
information.” It is unclear what effect an individual’s birth
date or home phone nunber has on their relevancy to M.

Geral ds’ postconviction clainms, other than limting M.

Ceral ds’ access to public records. However, due to the | ower
court’s ruling, M. Geralds was denied access to public
records.

M. Geralds was al so not provided records on cruci al
State witnesses and involved parties. For instance, records
were requested on Billy Danford. M. Geralds requested
records on Danford fromevery major agency involved in the
case. M. GCeralds has never received any records on Danford
from any agency. However, it was discovered during the course
of investigation that Danford had several crimnal charges
pendi ng against himin the 14'"" Circuit between 1987 and 1989.
Danf ord appears as defendant in Clerk of Court Case Nunbers
87-002499, 89-003000, and 89-008141. See Def. Ex. 8. Two of
t hese include charges for Failure to Record a Transaction by a
Pawn Broker, clearly relevant to the investigation of M.
Geralds’ case and to Danford s credibility as a witness. In
fact, during Danford’ s deposition he denied having a crim nal
record (Def. Ex. 9).

Anot her individual, WIIliam Pelton, was questioned by
both | aw enforcement officers and representatives of the State
Attorney’'s Ofice in connection with the crinmes at issue.
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However, no notes regarding these conversations have ever been
di scl osed. In addition, no records have ever been produced in
the follow ng cases in which Pelton was a defendant: 86-
001402; 86-001403; 87-001470; 87-001471; 87-005099; 93-008377;
and 93-008494.

M. Geralds requests this Court order that the

specifically identified records be produced.
ARGUMENT VI

115



THE LOVWER COURT ERRED | N DENYI NG MR. GERALDS CLAIM
THAT HE MAY NOT BE EXECUTED BY LETHAL | NJECTI ON
W THOUT VI OLATI NG THE EI GHTH AMENDMENT TO THE UNI TED
STATES CONSTI TUTI ON.
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In his Rule 3.850 notion, M. Geralds pleaded that:

Experts in the field have concl uded that | ethal
injection is the nost commonly botched form of execution
in the United States today. Problens have arisen in the
breakdown of the drug sequence |eading to gasping for
breath and ot her indications of agony, prolonged
difficulty in locating the vein, the straps so tight they
i npeded the flow of chem cals, prolonged interruption of
t he process, a kink in the tubing, the needle falling out
or a vein collapsing during injection, an interaction of
the drugs resulting in the chem cals clogging the IV
t ube, and unusual reaction to the drugs.

*

* %

The consequences of a botched lethal injection can

be horrifying . . . A mstake in sequencing due to
m sl abel i ng or other human error, . . . , can result in
consci ous suffocation, sensation |ike “hot poker" in

the arm and pai nful and gradual paralysis and nuscle
contracti ons.
* * %

The Ei ghth Amendment "proscribes nore than
physi cal | y barbarous Punishnments."” Estelle v. Ganble, 429
U.S. 97, 102 (1976). It prohibits the risk of
puni shnents that "involve the unnecessary and want on
infliction of pain,” or "torture or a lingering death,"
Gregg v. Georgia, 428 U.S. 153, 173 (1976); Louisiana ex.

rel. Francis v. Resweber, 329 U S. 459 (1947). . . . The
Ei ght h Amendnent reaches "exercises of cruelty by | aws

ot her than those which inflict bodily pain or
mutilation.” Weens v. United States, 217 U. S. 349, 373
(1909). It forbids laws subjecting a person to
"circunstance[s] of degradation,” id. at 366, or to
"circunstances of terror, pain, or disgrace" "superadded"
to a sentence of death. 1d. at 370 (enphasis added).

(PC-R 1198-1200).
The | ower court denied M. Geralds’' claimbased on this

Court’s decisions in Provenzano v. State, 761 So. 2d 1097

(Fla. 2000), and Sins v. State, 754 So. 2d 657 (Fla. 2000)

(PC-R. 1384). Based on the recent events which occurred
during the execution of Angel Ni eves Diaz, and the expectation

that a new protocol will be adopted, today, M. Geralds has
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filed simultaneously filed with his brief a notion to
relinquish jurisdiction to the |ower court so that he can file
an amendnment to his lethal injection claim

CONCLUSI ON

Based upon the foregoing argunent, reasoning, citation to
| egal authority and the record, Appellant, MARK ALLEN GERALDS,
urges this Court to reverse the |lower court’s order and grant

him Rule 3.850 relief.
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