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PRELI M NARY STATENMENT

This is M. Ceralds’ first habeas corpus petition in this
Court. Art. 1, Sec 13 of the Florida Constitution provides:
“The wit of habeas corpus shall be grantable of right, freely
and wi thout cost.” This petition for habeas corpus relief is
being filed in order to address substantial clainms of error
under the Fourth, Fifth, Sixth, Eighth and Fourteenth
Amendnents to the United States Constitution, clains
denonstrating i neffective assistance of appell ate counsel,
that M. Geralds was deprived of the right to a fair
reliable, and individualized sentencing proceeding and that
the proceedings resulting in his convictions and death
sentence violated constitutional inperatives.

Citations shall be as follows: The record on appeal from
M. Geralds’ 1990 trial shall be referred to as “R "7
foll owed by the appropriate page nunber. The record on appeal
fromM. Geralds’ 1993 re-sentencing shall be referred to as

“R2. 7 followed by the appropriate page nunber. All other

references will be self-explanatory.



| NTRODUCTI| ON

Significant errors which occurred during M. GCeralds’
trial and re-sentencing were not presented to this Court on
direct appeal due to the ineffective assistance of appellate
counsel .

Appel l ate counsel’s failure to present the neritorious
i ssues discussed in this petition denonstrates that his
representation of M. Geralds involved “serious and

substantial deficiencies.” Fitzpatrick v. Wainwight, 490 So.

2d 938, 940 (Fla. 1986). The issues which appellate counsel
negl ect ed denonstrate that counsel’s performance was deficient
and that the deficiencies prejudiced M. Geralds. Neglecting
to rai se fundanmental issues such as those discussed herein “is
far below the range of acceptabl e appellate performance and
must underm ne confidence in the fairness and correctness of

the outcone.” WIlson v. Wainwight, 474 So. 2d 1162, 1164

(Fla. 1985). Individually and “cunul atively,” Barclay v.

Wai nwright, 444 So. 2d 956, 959 (Fla. 1984), the clains

onm tted by appellate counsel establish that “confidence in the
correctness and fairness of the result has been underm ned.”
W son, 474 So. 2d at 1165 (enphasis in original).

REQUEST FOR ORAL ARGUMENT

Due to the seriousness of the issues involved, Petitioner



respectfully requests oral argument.



PROCEDURAL HI STORY

On March 15, 1989, M. Geralds was indicted with one
count of first degree nmurder, one count of armed robbery and
one count of grand theft (R 2232). M. Ceralds' jury trial
on these charges resulted in a guilty verdict on all counts
and as to count one, the jury recommended, by a vote of 8 to 4
t hat he be sentenced to death. (R 2187). The trial court
foll owed the recommendati on and sentenced M. Geralds to death
on count one. On direct appeal, this Court affirmed M.

CGeral ds’ conviction, but ordered a re-sentencing due to errors

that occurred during M. Geralds’ penalty phase. Geral ds v.

State, 601 So. 2d 1157 (Fla. 1992).
At his re-sentencing, a new jury recommended death. The
presi ding judge thereafter inposed a death sentence. On

appeal, this Court affirnmed. Geralds v. State, 674 So. 2d 96

(Fla. 1996). M. Ceralds filed a Petition for Wit of
Certiorari with the United States Suprene Court, which was

deni ed on October 7, 1996. Geralds v. Florida, 117 S. Ct. 230

(1996).
M. Geralds now files this petition for wit of habeas
corpus raising issues of ineffective assistance of appellate

counsel and fundanmental error.



JURI SDI CTI ON TO ENTERTAI N PETI TI ON
AND GRANT HABEAS CORPUS RELI EF

This is an original action under Fla. R App. P

9.100(a). See Art. 1, Sec. 13, Fla. Const. This Court has

original jurisdiction pursuant to Fla. R App. P. 9.030(a)(3)

and Article V, sec. 3(b)(9), Fla. Const. The petition

presents constitutional issues which directly concern the
judgnment of this Court during the appell ate process.
Jurisdiction in this action lies in this Court, see,

e.g., Smth v. State, 400 So. 2d 956, 960 (Fla. 1981), for the

fundament al constitutional errors challenged herein arise in
the context of a capital case in which this Court heard and

denied M. GCeralds’ direct appeals. See WIlson, 474 So. 2d at

1163.

This Court has the inherent power to do justice. The
ends of justice call on the Court to grant the relief sought
in this case. The petition pleads clains involving

fundanmental constitutional error. See Dallas v. Wai nwight,

175 So. 2d 785 (Fla. 1965). The Court’s exercise of its
habeas corpus jurisdiction, and of its authority to correct
constitutional errors such as those herein pled, is warranted

in this action.



GROUNDS FOR HABEAS CORPUS RELI EF

By his petition for a wit of habeas corpus, M. Geralds
asserts that his conviction and sentence of death were
obtained and affirmed during this Court’s appellate review
process in violation of his Fourth, Fifth, Sixth, Eighth, and
Fourteenth Amendnent rights to the United States Constitution
and correspondi ng provisions of the Florida Constitution.

CLAI M |

THE PRESENTATI ON OF HEARSAY EVI DENCE AT MR. GERALDS

RE- SENTENCI NG DENI ED MR. GERALDS HI' S RI GHT TO

CONFRONT W TNESSES AND A FULL AND FAI R TRI AL UNDER

THE SI XTH, EI GHTH AND FOURTEENTH AMENDMENTS TO THE

UNI TED STATES CONSTI TUTI ON. APPELLATE COUNSEL WAS

| NEFFECTI VE | N FAI LI NG TO RAI SE THE | SSUE DURI NG MR.

GERALDS’ DI RECT APPEAL PROCEEDI NGS

At M. Ceralds’ re-sentencing, the State of Florida
presented the testinmony of several w tnesses through a proffer
of their previous testinony or as blatant hearsay through the
testi nony of other witnesses. Defense counsel continually
obj ected to this procedure, so much so that at one point the
prosecutor was willing to stipulate to a “standing objection”
because defense counsel’s “junping up and down” was disruptive
and “ridiculous.” (R2. 373).

The trial court had already ruled that any exhibit

previously admtted in M. Geralds’ original trial was

automatically admtted in his re-sentencing (R2. 384-5). It



seens that any prosecution witness testinony was sinilarly
admtted carte blanche, in any form and through any ot her
witness. The trial court instructed defense counsel, “[A] | ot
of these things that are comng in, you can ask, confrontation
can conme on cross exam nation to point out the w tnesses, what
he knows, that type of thing. But adm ssibility factor is
there under the statute on penalty phase-" (R2. 373-4).

In fact, defense counsel was unable to cross exanm ne many
of the prosecution’s witnesses on their personal know edge of
the subjects of their testinony because the wi tnesses had no
personal know edge. This denied M. Geralds his right to
cross exam ne and confront witnesses in violation of the
Si xth, Eighth and Fourteenth Anendnments to the United States
Constitution and Article |, section 16 of the Constitution of
the State of Florida.

Billy Danford and Vicky Ward

The trial court determned that two crucial prosecution
wi tnesses, Billy Danford and Vicky Ward, were unavailable to
testify at the re-sentencing and the State was allowed to read
their testinmony into the record (R2. 576-91). Through M.
Danford and Ms. Ward, the prosecutor was able to link M.
Ceralds to itens that were allegedly taken fromthe Pettibone

resi dence during the robbery that resulted in the victins



death. In fact, there is nothing distinctive in the nature of
either of these itens, a pair of sunglasses and a herringbone
neckl ace, that can concl usively connect either of themto the
victim Because Danford and Ward’s testinony was read to the
jury, M. Geralds was unable to cross-exam ne either of them
on the nature of the itens or how they were acquired.
| nvesti gat or Bobby Ji nmer son
Bob Ji nmmerson, of the Panama City Police Departnment, was
the |l ead investigator in the nmurder of Ms. Pettibone. Inv.
Jimerson testified briefly at M. Geralds’ original trial,
solely to establish the chain of custody on the shoes
confiscated from M. Geralds. During the re-sentencing, |nv.
Ji merson becane the prosecution’s star witness and rel ated
the testinony of at |east seven witnesses who had testified at
M. Geralds’ original trial, two of which testified in
subj ects requiring special expertise. Inv. Jimerson’s
relati on of other people’ s testinmony was often inaccurate and
coul d not be cross-exam ned because Inv. Jinmmerson was
rel ati ng hearsay rather than speaking from personal know edge.
Inv. Jimrerson related the conclusions of Clifford W
Hut chi son, Jr., a product engineer for Thomas | ndustri es.
According to Inv. Jimerson, both plastic ties recovered from

the scene were Thomas I ndustry ties, as were all of the bagged



ties found in M. Geralds’ trunk (R2. 392, 403-4). |In fact,
at M. Geralds’ original trial M. Hutchison testified that
one of the ties in M. GCeralds’ trunk was not a Thomas
| ndustries tie (R 1701). M. Jimerson also said that Thomas
| ndustries produced 30-40,000 ties per year (R2. 417). M.
Hut chi son testified at the original trial that they produced
30-50,000 ties per year, and he was really guessing at the
producti on nunbers because he wasn’t in production scheduling
(R 1707). M. Hutchison was also relating what he had been
told by the sal es departnment about the single distributor in
Panama City (R 1702). In fact, M. Hutchison had no speci al
expertise to enable himto make such concl usi ons about the
origins and simlarity of ties, and his conclusions had very
little if any objectively verifiable scientific basis.

The re-sentencing jury was unable to give the proper
wei ght to M. Hutchison’ s conclusions about the plastic ties
because they were unable to evaluate his credibility, having
never heard his testinony, the basis of his conclusions, or
even an accurate rendition of his conclusions. The ownership
of the plastic ties and their application to the victimwere
t he foundation for the State’s argunment and the Court finding
of the CCP (struck down on appeal by this Court) and HAC

aggravat ors.



During M. Geralds’ re-sentencing, Detective Jimrerson
testified about the shoeprints found at the crine scene and
the conparison to M. GCeral ds' Ni ke sneakers:

Q@ Now, in your investigative capacity, have you

worked in review ng and | ooking at shoe print and

patterns like in sand or in blood in conparing them

to the tracks that you see on the bottom of the

shoes?

A Yes, sir.

Q Did you see these particular tracks off these
shoes in the Pettibone home?

Q Did you see one consistent shoe track throughout
t he home?

A:  Correct.

Q That would be comng fromthe Ni ke type shoe?

A:  That's correct.
(R2. 401-2). Inv. Jimrerson’s testinmony is conpletely
i naccurate and m sl eading. The testinony presented at M.
CGeral ds' capital trial by Kenneth Hoag was that the tread
pattern on his N ke sneakers was simlar to the tread pattern
of the shoeprints at the crime scene. However, no class or
wear characteristics could be identified. No match could be
made, other than to say that the tread patterns were sim|ar.
Certainly, the FDLE expert who exam ned the shoeprints and

conpared themto M. Ceral ds sneakers did not conclude that

10



the "particular tracks off [M. Geralds'] shoes" were the
"shoes in the Petti bone honme", as Detective Jimerson told the
jury.

I nv. Jimrerson al so inaccurately rel ated another expert’s
testimony during the resentencing as foll ows:

Q Wth respect to those shoes were you present
when testing was done on the bottom of the shoes?

A: Yes, sir.

Q \Were they sprayed with what is known as Lum nol ?
A:  Lum nol and ---

It is a chemcal test to detect human bl ood.
Was those (sic) shoes sprayed?
A Yes, sir.

Q And did the test conme positive (sic), show ng
t here was bl ood on the shoes?

A: Positive on the left shoe.
* k%

Q@ You had a positive reaction for bl ood?

A:  That's correct.
(R2. 413-4). On cross-exam nation, Detective Jimrerson
testified further about the testing on M. Geralds' N ke
sneakers:

Q Sir, you can't even tell these fol ks whet her

that merely had the characteristics of blood or was,
in fact, quote, blood; can you?

11



A:  The test shows that it is blood.
Q \Who told you that?
A FDLE.
(R2. 414). In fact, such testing does not conclusively
i ndicate the presence of blood, nerely the presence of an
oxi di zi ng agent that could be blood, but Inv. Jimerson didn't
have the expertise to respond to trial counsel’s question.
While he did generally respond to any question regardl ess of
hi s personal know edge or expertise, Inv. Jimerson did once
admt that he was out of his |eague. Trial counsel was
attenpting to cross-examne M. Jimerson on his testinony
about a blood sanple fromthe victinms car, when M. Jimrerson
responded, “The report reads ‘insufficient anount for further
testing.” That’'s all | know” (R2. 434.) That is precisely
t he problem and why cross-exanm nation alone is insufficient
to satisfy the Confrontation Cl ause when a witness is
testifying to hearsay of which he has no personal know edge.
The prosecutor questioned M. Jimerson about bl ood
evidence in the victims kitchen as foll ows:
Q There is a blue towel with red stains around it.
Was that also in there at the time you found the
kni fe?
A Yes, sir.
Q@ Had the knife been w ped?

12



A Yes, sir.
Q Al blood had been wi ped off the knife?
A:  That’'s correct.

Q This blue towel had the blood fromthe knife on
it?

A:  Correct.
(R2. 389). Wiile this nmay be a logical inference, I|nv.
Jimerson’s testinony inmbues such a scenario with unwarranted
medi cal or scientific certainty. Inv. Jimrerson also
testified that the | ab determ ned that the bl ood found on the
neckl ace "was of Ms. Pettibone" (R2. 406). |In actuality, the
bl ood on the herringbone neckl ace was not matched concl usively
to the victim No evidence was presented as to the
commonal ity or statistical significance of the conparison.
I nv. Jimrerson, again, was testifying to things of which he
had no personal know edge or expertise, and M. Ceral ds was
precluded from properly cross-exan ning Inv. Jimrerson and the
basis for his erroneous concl usion.

I nv. Jimrerson also inaccurately related the testinony of
lay witnesses. One of these was the defendant’s grandfather,
Dougl as Freeman. According to Inv. Jinmmerson, M. Ceralds
went to his grandfather’s home the day of the nurder to take a

bat h and change cl othes. Asked about the defendant’s attire,

13



I nv. Jimrerson responded, “Just casual clothes and wearing a
pair of gloves, said he had been working on a boat and had
fiberglass on him” (R2. 409). |In fact, M. Freeman never
testified that the defendant was wearing gloves. At M.
CGeralds’ original trial, M. Freeman testified that, “I
couldn’'t say | noticed he was wearing anything on his hands.
They tal ked about sone gl oves, but | weren’t paying too much
attention to them | don’t know if whether he had them on his
hands or what.” (R 1673).

As the United States Suprene Court has made clear, the
Confrontation Clause not only requires the opportunity to
cross-exam ne the particular w tnesses called by the
prosecution, it also forbids the introduction of presunptively

unreliable hearsay. ldaho v. Wight, 497 U S. 805 (1990); Ghio

V. Roberts, 448 U S. 56 (1980).

The central concern of the Confrontation Clause is to
ensure the reliability of the evidence agai nst a defendant by
subjecting it to rigorous testing in the context of an

adversarial proceeding before the trier of fact. Maryl and v.

Craig, 497 U. S. 836, 845 (1990); Roberts, 448 U.S. at 63-64.
The Cl ause ensures the requisite “rigorous testing” by the
“combi ned effect of these elenents of confrontation--physical

presence, oath, cross-exam nation, and observation of deneanor

14



by the trier

of fact. . . .” Craig, 497 U S. at 845-46 (enphasis added).
The defendant nust be pernmitted to cross-exam ne the decl arant
“face to face with the jury in order that they may | ook at
him and judge by his deneanor upon the stand and the manner
in which he gives his testinony whether he is worthy of

belief.” Mattox v. United States, 156 US 237, 242-43 (1895),

quoted in Craig, 497 U.S. at 845, and Roberts, 448 U S. at 64.

The adm ssion of hearsay evidence agai nst a def endant
is limted by the Clause because the defendant cannot confront
or cross-exam ne the out-of-court declarant. Roberts, 448 U. S.
at 63, 66. Hearsay statenments that do not fall within a
“firmy rooted” exception to the hearsay rule are
“presunptively unreliable” and “nmust be excluded, at |east
absent a showi ng of particularized guarantees of
trustworthiness.” Wight, 497 U S. at 818. It is the burden
of the State “as the proponent of evidence presunmptively
barred by the hearsay rule and the Confrontation Cl ause” to
show that the statements bear “sufficient indicia of
reliability to withstand scrutiny under the Clause.” Wight,
497 U. S. at 816.

The concern for reliability is heightened when the

evidence is being used to obtain a sentence of death. The

15



Ei ght h Amendnment “inposes a hei ghtened standard *for

reliability in the determ nation that death is the appropriate

puni shnent in a specific case. Si mmons v. South Carolina,

114 S. Ct. 2187, 2198 (1994)(Souter, J., concurring, joined by

Stevens, J., concurring)(quoting Wodson v. North Carolina,

428 U. S. 208, 305 (1976) (opinion of Stewart, Powell, and
Stevens, JJ.)). Due process also requires that the evidence

used to obtain a death sentence be reliable. See Gardner v.

Florida, 430 U.S. 349, 357-59 (1976).

Furthernmore, the fundanental right of confrontation may
come into direct conflict with Fla. Stat. 921.141, as this
Court has acknow edged:

On the other hand, the statute regulating the
adm ssion of evidence during the penalty phase
provi des that:

Any such evidence which the court deens to
have probative value may be received,
regardl ess of its adm ssibility under the
excl usi onary rul es of evidence, provided

t he defendant is accorded a fair
opportunity to rebut any hearsay
statenents. However, this subsection shal
not be construed to authorize the

i ntroduction of any evidence secured in
violation of the Constitution of the United
States or the Constitution of the State of
Florida. Sec. 921.141(1), Fla. Stat.
(1997) (enphasis supplied).

Under section 921.141, the |linchpin of

adm ssibility is whether the defendant has
a “fair opportunity to rebut any hearsay
statenments.”

16



Rodriguez v. State, 753 So. 2d 29, 43 (Fla. 2000). See al so

Rhodes v. State, 547 So. 2d 1201, 1204 (1989).

In Chandler v. State, this Court found that Fla. Stat.

921.141 is not unconstitutional on its face. 534 So. 2d 701
(1988). However, this Court then went on to eval uate whet her
or not 921.141(1) was unconstitutional as applied to M.
Chandl er’s particul ar case. 534 So. 2d at 703. The Court has
found violations of the Confrontation Clause in the adm ssion
of out-of-court statenments by unavail abl e codef endant s,

[ Donal dson v. State, 722 So. 2d 177 (Fla.1998); Walton v.

State, 481 So. 2d 1197 (Fla.1985); Gardner v. State, 480 So.

2d 91 (Fla.1985)], particularly where these adm ssions were

related by a | aw enforcenent officer. Rodriguez v. State, 753

So. 2d 29 (Fla. 2000). The effect of the hearsay admtted
against M. Geralds was no different—-M. Geralds was unable to
confront the wi tnesses against him

One of the concerns expressed by the Court in Rodriguez
is that when testinony is related as hearsay by a | aw
enforcenent officer the jury perceives as being a
di sinterested party, the substance of the testinony is
bol stered. Here Inv. Jimerson' s stanp of approval perneates

the majority of the evidence presented by the State at re-

17



sentencing. This bolstering effect conmpounds the serious
violation of M. Ceralds’ right to confrontation. M. Geralds
was unable to challenge the hearsay testinmony presented during
his resentencing, particularly that of M. Jinmrerson.
lronically M. Jimrerson’s |ack of know edge that insul ated

hi m from cross-exam nati on al so made hi m appear nore credible
to the jury.

Despite trial counsel’s objections at trial, appellate
counsel failed to raise the issue during the direct appeal
proceedings. At the time of M. Geralds’ direct appeal, the
contours of the right to confrontati on had been expl ai ned by
the United States Supreme Court. Thus, appellate counsel
shoul d have been aware of what hearsay evidence was adm ssible
and what burdens a prosecutor was required to neet before
presenting the evidence. Appellate counsel’s failure to raise
this issue constitutes deficient performance which prejudiced
M. Geralds. Habeas relief is warranted.

CLAI M I |

MR. GERALDS WAS DENI ED A FAIR TRIAL AND A FAIR

RELI ABLE AND | NDI VI DUALI ZED CAPI TAL SENTENCI NG

DETERM NATI ON I N VI OLATI ON OF THE FI FTH, SI XTH,

El GHTH, AND FOURTEENTH AMENDMENTS, BECAUSE THE

PROSECUTOR' S ARGUMENTS PRESENTED | MPERM SSI BLE

CONSI DERATI ONS TO THE JURY. APPELLATE COUNSEL WAS

| NEFFECTI VE I N FAI LI NG TO RAI SE THE | SSUE DURI NG MR
GERALDS' DI RECT APPEAL PROCEEDI NGS

18



1. Argunents and Coments to which Trial Counsel
Obj ect ed

The prosecutor, made inproper coments and argunent
t hroughout M. Geralds’ re-sentencing. These comments tainted
the jury’'s deliberations fromthe very outset. During voir
dire, M. Appleman began |listing the aggravating and
mtigating circunstances. Defense counsel objected, and the
foll owi ng exchange took place at the bench:

M. Appleman: No, what |'’mgoing to do is read al

t he aggravating or all the mtigating that are

aut hori zed by statute and ask if he agrees with

t hose.

The Court: Ckay, that woul d be inproper.

M. Appleman: To read all of thent

The Court: Yes. Especially reading the statutory

mtigating factors. That’'s an inproper coment.

Because there is still the evidence conm ng in.

M. Appleman: Then | think we need to sit down and

figure out right at this point in tinme what they're

goi ng to be.

M. Adans: Did you read the opinion —

M. Appleman: | read the opinion, Bob.

The Court: 1’'ll sustain the objection on that, but

| think you can ask-lI know those two of the

aggravating factors there’s no objection to you

menti oni ng those aggravating factors, but | don't
want to go.

The Court: | think [the] proper way is to sustain

19



t he objection, don’t have anything further on the
aggravating and mtigating circumnmstances.

* * %

The Court: | know where you're trying to go and |

t hi nk you can go without having to go to the
specific use of specific aggravating circunmstances
to support your point. | knowit’s okay to this
poi nt and tine because the two nentioned would nore
i kely than not cone up as aggravating circunstances
from your perspective and introduced in your

evi dence. But, for exanple, if there' s an
aggravating circunstance that is not there,

shoul dn’t comment on that in your opening statenment

for sure.

* * *
The Court: No, | think you can nmention the
aggravating circunstances and mtigating
circunstances you think the evidence will show |

just caution you, you know, there are sonme it won’'t

show. You can comment on what you think the

evidence will be, and you know that better than I.
(R2. 121-4). The trial court’s position clearly gives sone
| eeway during the course of this |engthy exchange, but there
can be no doubt in the prosecutor’s m nd that aggravators
unsupported by the evidence are inproper cannot be argued to
the jury.

The next day during voir dire M. Appleman did the sane
thing in response to a juror question:

M. Appleman: See if you would be confortable with

this. The crime for which the defendant is to be

sentenced was comm tted while he was engaged in the

conm ssion of, attenpt to commt or flight after

commtting or attenpting to conmit the crinme of
robbery or burglary, and/or. Crime for which the

20



defendant is to sentenced was commtted for the
pur pose of avoiding or preventing a |awful arrest.
The crime for which the defendant is to be—

M. Adanms: Judge, objection. Thought we settled
this yesterday.

M. Adans: As part of it | nove for discharge of

t he panel for deliberate m sconduct of the

prosecuting attorney by going into matters which |

believe the Court ruled on yesterday. He is now

going into a third one.

M. Appleman: We covered every one of these

yest erday, Judge. You' ve indicated to me | could go

over the anticipated aggravating circunstances that

| anticipated the evidence would show. That’s what

| " m doi ng.
(R2. 256-7). After the sidebar, M. Appleman instructed the
jurors on the aggravators 1) during the course of felony; 2)
to avoid arrest; 3) for financial gain;' 4) heinous, atrocious
or cruel (HAC); and 5) cold, cal culated and preneditated
(CCP). (R2. 258).

The prosecutor’s assertion that the evidence woul d
support these five aggravating factors, and that therefore it
was proper to voir dire the jurors on them was a dubi ous one

at best. On appeal from M. Geralds’ original trial, this

Court found that the evidence presented by the State did not

The jurors should never be instructed on both aggravators
“for financial gain”and “during the course of a robbery.” To
consi der both aggravators would constitute inproper
“doubling.” Richardson v. State, 437 So. 2d 1091 (Fla. 1983).

21



support avoiding arrest, specifically saying, “W have
repeatedly held that the avoiding arrest aggravating factor is
not applicable unless the evidence proves that the only or the
dom nant notive for the killing was to elimnate a witness.”

Ceralds v. State, 601 So. 2d 1157, 1164 (Fla. 1992). This

Court also struck down CCP, both on appeal from M. Ceralds’
original trial and on appeal from his resentenci ng, where the
prosecution presented insufficient new evidence to support the

aggravator. Geralds v. State, 674 So. 2d 96, 103 (1996);

Ceralds v. State, 601 So. 2d 1157, 1164 (Fla. 1992) 1In fact,

the trial court found evidence was presented to support only
three of the aggravators for subm ssion to the jury-HAC,
during the course of a felony, and CCP. Thus, because of the
prosecutor’s inproper argunment, the State essentially
instructed the jurors on three inapplicable aggravators for
their consideration before evidence was even presented in M.
Geral ds’ case.

At the tinme of M. Geralds’ re-sentencing the | aw
provi ded nmuch gui dance about the inpropriety of arguing and
instructing the jury of aggravating factors that did not
apply. Likew se, this Court specifically provided guidance
about the applicability of aggravators to M. Geralds’ case on

M. Geralds’ initial direct appeal. Defense counsel was aware

22



of this and thus, properly preserved the issue for appeal.

W t hout any reasonable strategy, appellate counsel failed
to raise this issue on direct appeal. Appellate counsel was
ineffective. Habeas relief is warranted.

2. Argunents and Comments to which Trial Counsel Did
Not Obj ect

The prosecutor m srepresented the evidence and attenpted
to inflame the jury throughout M. Geralds’ original trial and
M. Geralds’ re-sentencing hearing. For exanple, during his
opening remarks, M. Appleman told the jurors they woul d hear
testinmony that the victimwas found with a towel gaggi ng her
mouth (R 1410). This assertion was contrary to the evidence
presented. Later, during the guilt phase closing argunents,
M. Appl eman ar gued:

"You know who the dumy is in this group? Right
there. Right there is the dummy. Because he took

t hat neckl ace thinking that he could go far across
Hat haway Bri dge and not get caught pawning it
because he needed thirty bucks. He needed sone
nmoney. And that's why he went into that house. And
that's why he tied her up. And that's why he beat
her. He beat her to get her to tell himwhere's the
seven thousand dollars. And she woul d scream every
time he left that gag off her nouth. And he hit her
again. Ten tinmes. And the only way he could stop
her fromscream ng was to stick that knife in her
neck to the hilt, to the point where it cut off her
wi ndpi pe and she couldn't scream no nore.

(R. 2055) (enphasi s added). The prosecutor's argunment was

i nproper and totally unsupported by the physical evidence.
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The prosecutor continued to engage in inmperm ssible
conduct by maki ng i nproper “CGol den Rul e” argunent:

You renmenber Kelly Stracener’s time period of the
phone call, getting ready, going by the house, for
20 m nutes that doctor said those hands had to be
tied together and she was alive for that blood to
swel | those hands to that extent. 20 m nutes.

The last 20 m nutes of Tressa Pettibone s life her
home had been invaded, her hands had been bound with
a plastic strap that made them swell and hurt. She
received 10 to 15 blows of blunt trauma and three
stab wounds to her body.

Before she died her left eye was bl ackened with
sonething like a fist. Her right eye was bl ackened
with something like a fist. Before she died she
recei ved not one cut, but two cuts over the top of
her left eye, blows that opened up her skin. Her

j aw was sl ammed so hard that the inside of her nouth
bled. And the left side of her face was struck so
hard by one or two blows or a foot that her face was
al nrost beaten beyond recognition.

She received three blows to the chest. One of them
as the doctor indicated, had these little squiggly
marks, little squares on them Doctor, those

consistent with a tennis shoe? Yes, M. Appleman.
Wel |, what did they do? That stonp was so hard, it
just didn’'t bruise the skin, it left an inpression
there that |asted upon her body and caused further
injury to the inside, to the diaphragm

And then she was stabbed. WMaybe not in that order.
St abbed twice. Two tinmes in the right neck and a
stab wound that severed her w ndpi pe and severed her
artery.

She bled to death in her own honme. A wonman who was
a caring person. That life was taken, M. Beller
says, by an uncaring person. And in her own hone
she took the | ast gasps of breath that she could and
sucked bl ood into her |ungs.

The courtroomis a place for truth. For 20 m nutes
|’ ve stood before you. For 20 mi nutes Tressa

Petti bone suffered an agoni zi ng beating and torture.

(R2. 866-867) (enphasis added). The prosecutor invited the
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jury to experience what the victimexperienced by descri bing
the victim s death experience and by describing her injuries
bl ow by blow. When the prosecutor invokes the common
timeframe, in a very real sense the jurors have shared the
victim s death experience.

Argunents that invite the jury to put thenmselves in the
victim s shoes are generally characterized as “Gol den Rul e”
argunments and are inproper. According to the Florida Suprene
Court, “the prohibition of such remarks has | ong been the | aw

of Florida.” Bertolotti v. State, 476 So. 2d 130, 133 (Fl a.

1985), citing Barnes v. State, 58 So. 2d 157 (Fla. 1951).

Further, the Court enphasizes that, “[Cl osing argunment] nmust
not be used to inflame the m nds and passions of the jurors so
that their verdict reflects an enotional response to the crinme
or the defendant rather than the | ogical analysis of the
evidence in light of the applicable |law.” Bertolotti at 134.

The prosecutor also inmproperly denigrated the proper
statutory and non statutory mtigating factors, particularly
the catch-all provision.

And finally, the Court’s going to say to you that

you can take into consideration any other aspect of

t he defendant’s character or record or any other

circunstance of the offense. Take those into

consideration, all of those things.
Do you take into consideration the-now this man has
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been found guilty, now that he has a child? That

should be in mtigation? Because he canme from

di vorced parents, you should consider that? Because

it was their fault? Because it was police officer’s

fault because they’ve cone in here and lied?

Because society caused himto do these things?

(R2. 861-2).

The prosecutor inmperm ssibly argued that the defendant,
in putting on valid mtigating evidence authorized by statute,
was trying to shift the blame for his actions. The prosecutor
essentially argued that the defendant exercising his right to
put on mtigation in his defense should be considered as
nonstatutory aggravation. A defendant has a fundanental right
to put on a defense, and “a prosecutor may not ridicule a

def endant or his theory of defense.” Riley v. State, 560 So.

2d 279, 280 (Fla. 3" DCA, 1990), citing Rosso v. State, 505

So. 2d 611 (Fla. 3" DCA 1987).

Finally, the prosecutor again inflamed the passions of
the jurors and nmakes an i nproper appeal for themto do their
duty, to live up to the higher ideal of Truth and send a
nmessage to M. GCeralds, and inplicitly to the community.

The courtroomis a place for truth.

* * %

26



The truth in this courtroomw ||l be reached when you
make you recomendati on and | ook Mark Allen Geralds

in the eye and say to him For this offense, for the
beating that you put upon Tressa Lynn Pettibone, for
her nmurder, even in the light of all the stories you
woul d want us to believe, we submt to you that you

should die in Florida' s electric chair. My God be

with you.

(R2. 368). Such appeals have consistently been held to be

i nproper. See Urbin v. State, 714 So. 2d 411 (Fla. 1998);

Bertolotti v. State, 476 So. 2d 130 (Fla. 1985); Boatwight v.

State, 452 So. 2d 666 (4'" DCA 1984); Harris v. State, 619 So.

2d 340 (1% DCA 1993); Pacifico v. State, 642 So. 2d 1178, 1185

(1% DCA, 1994); Grey v. State, 727 So. 2d 1063 (4" DCA 1999).

The prosecutor also argued that M. Geralds’ intelligence
be consi dered as aggravation:

He had an 1Q of 121 or thereabouts. Superior

intelligence level. A man M. Beller said if he

applied hinmself, yes, M. Appleman, he could get a

master’s degree; yes, he could do those things.

Yes, M. Appleman, he knew right fromwong....

He's intelligent enough to know better. He knew

right fromwong. He just didn't care.
(R2. 860-1).

The fact that M. Geralds exercised his right to present
mtigation and was evaluated by Dr. Beller is even nore
explicitly used agai nst himas nonstatutory aggravati on and as

an i nproper comment on the defendant’s credibility. The

prosecut or characterizes a portion of the defense expert’s
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testimony as, “He’s manipulative. He's a |oner, and yes, M.
Appl eman, on one of ny tests he was good at making up
stories.” (R2. 861, enphasis added.) 1In fact, M. Beller’s
testi mony under cross-exani nation by M. Appleman was as
foll ows:
M. Appleman: You tal ked about a test that said
sonet hi ng about you showed them a
pi cture and |’ m not even going to try
to repeat, it was a photograph?

M. Beller: Yeah, it’s a photograph-Ilike picture.

M . Appleman: Was he able to make up stories?

M. Beller: Ch, yes.

(R2. 754). Thus M. GCeralds’ sinple participation in his own
psychol ogi cal testing was used by the prosecutor to portray
himas a |lying mani pulator, a man not to be trusted and worthy
of deat h.

The prosecutor also turned the catch-all mtigation
provision on its head, seemng to argue that it is instead a
catch-all for aggravation:

And finally, the Court’s going to say to you that

you can take into consideration any other aspect of

t he defendant’s character or record or any other

circunstance of the offense. Take those into

consideration, all of those things.

Do you take into consideration the-now this man has

been found guilty, now that he has a child? That

should be in mtigation? Because he canme from

di vorced parents, you should consider that? Because

it was their fault? Because it was police officer’s
fault because they’ve conme in here and lied?
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Because society caused himto do these things?
Let’s think about that for just a mnute. A young
man wal ked into this courtroomthe other day, Scott
Hobbs. Lifelong friend of the defendant. A young
man who grew up with him A young man who went

t hrough the situation of divorce. And what did he
say to you? He said yes, we were friends and then
there was a period of time when | really didn't |ike
who he was associating with and | didn't want to be
out and about with him

And t he defense brought in Archie McGowan. And
Pelton. And you know who chose to associate with

t hose people? Not Scott Hobbs. This defendant.
Because he didn't care. He didn't care and those
are the things that you have to | ook at when you

| ook at the words that will be used as the Court
descri bes themto you concerning the aggravating
circunstances. (RR 861-862, enphasis added.)

(R2. 861-2)(enphasis added).

The sentencers' consideration of inproper and
unconstitutional non-statutory aggravating factors starkly
vi ol ated the Eighth Amendnment, and prevented the
constitutionally required narrowing of the sentencer's

di scretion. See Stringer v. Black, 112 S. C. 1130 (1992);

Maynard v. Cartwight, 108 S. Ct. 1853, 1858 (1988). As a

result, these inperm ssible aggravating factors evoked a
sentence that was based on an "ungui ded enotional response,” a
clear violation of M. Ceralds’ constitutional rights. Penry

v. Lynaugh, 108 S.Ct. 2934 (1989).

Limtation of the sentencer's ability to consider

aggravating circunstances other than those specified by
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statute is required by the Ei ghth Anendnment. Maynard v.

Cartwight, 486 U. S. 356 (1988). Aggravating circunstances

specified in Florida's capital sentencing statute are
excl usive, and no other circunstances or factors may be used
to aggravate a crinme for purposes of the inposition of the

death penalty. MIller v. State, 373 So. 2d 882 (Fla. 1979).

The prosecutor also ridiculed trial counsel and called
trial counsel’s ethics and abilities into question on several
occasions. At a bench conference during voir dire M.

Appl eman called M. Adanms a “butthead.” (R2. 202). M.

Appl eman tw ce questioned, in front of the jury, whether M.
Adams intends to introduce an exhibit that had been marked for
identification. (R2. 437.) The Court called both parties to
t he bench, and M. Appleman went on, “So, we're going to |et

t he defense take and | eave a docunent out there with a bunch
of B.S. that he hadn’t discussed-that’s what we’'re doing,
Judge?” During another bench conference, M. Appleman says of
an inquiry by M. Adans, “What it is is a trick question to
obtain a reversal is what it was.” (R2. 570.)

M. Appleman’s ridicule of M. Ceralds’ trial counsel and
of his defense was not limted to the resentencing. M.

Appl eman began his guilt closing argunents fromthe original

trial with the follow ng comrents:
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|’ mglad | had the opportunity to hand M. Adans
back his gl asses because obviously he has not seen
the evidence in this case. Very obviously.

(R 2017). WM. Appleman’s denigration of the defense case
does not stop there. The prosecutor continues:
And what does that doubt that the defense would
throw to you, for goodness sake, don’'t focus upon
anything about nmy client. Let’s put Oficer
Jimerson on trial. And Laura Russo. And while
we're at it, let’s throw M. Appleman in there and a
few nore people. But don’t focus on ny client.
(R 2021).
Whil e a prosecutor may comment on the evidence in a case,

“the law is clear that attacks on defense counsel are highly

i nproper and inperm ssible.” Lewis v. State, 780 So. 2d 125

(Fla. 3" DCA 2001) (cites omtted). See also Brooks v. State,

762 So. 2d 879 (Fla. 2000). Further, a defendant has a
fundamental right to put on a defense, and “a prosecutor nay
not ridicule a defendant or his theory of defense.” Riley v.

State, 560 So. 2d 279, 280 (Fla. 3" DCA, 1990), citing Rosso

v. State, 505 So. 2d 611 (Fla. 3" DCA 1987).

Throughout M. Geralds’ trial and re-sentencing
proceedi ng, the prosecutor was allowed to argue inperm ssible
factors, msstate the law, and attenpt to inflane the passions
of the jury. The cunul ative effect of the prosecutor's

comments was to "inproperly appeal to the jury's passions and
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prejudices."” Cunni nghamv. Zant, 928 F.2d 1006, 1020 (11lth

Cir. 1991). Such remarks prejudicially affect the substanti al
rights of the defendant when they "so infect the trial with
unfairness as to nake the resulting conviction a denial of due

process."” Donnelly v. DeChristoforo, 416 U S. 647 (1974); See

also, United States v. Eyster, 948 F.2d 1196, 1206 (11th Cir.

1991). In Rosso v. State, 505 So. 2d 611 (Fla. 3rd DCA 1987)

the court defined a proper closing argunent:

The proper exercise of closing argunment is to review
the evidence and to explicate those inferences which
may be reasonably drawn from the evidence.
Conversely, it nmust not be used to inflane the m nds
and passions of the jurors so their verdict reflects
an enotional response to the crinme or the defendant
rather than the | ogical analysis of the evidence in
i ght of the applicable | aw

Rosso, 505 So. 2d at 614. The prosecutor's argunment went
beyond a review of the evidence and perm ssible inferences.

He i ntended his argunent to overshadow any | ogi cal anal ysis of
the evidence and to generate an enotional response, a clear

violation of Penry v. Lynaugh, 109 S. C. 2934 (1989). He

intended that M. Geralds’ jury consider factors outside the
scope of the evidence.

The Florida courts have held that "a prosecutor's concern
"in a crimnal prosecution is not that it shall win a case,

but that justice shall be done." While a prosecutor 'may
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strike hard blows, he is not at liberty to strike foul ones.
Rosso, 505 So. 2d at 614. This Court has called such inproper

prosecutorial comentary "troubl esone."” Bertolotti v. State,

476 So. 2d 130, 132 (Fla. 1985).

Argunents such as those made by the State Attorney in
M. Geralds’ re-sentencing violate due process and the Eighth
Amendnent, and render a death sentence fundanentally unfair

and unreliable. See Drake v. Kenp, 762 F.2d 1449, 1458-61

(11th Cir. 1985)(en banc); Potts v. Zant, 734 F.2d 526, 536

(11th Cir. 1984); Wlson v. Kenp, 777 F.2d 621 (11th Cir.

1985). In the instant case, as in WIlson, the prosecutor’s
comments and closing argunent "tend[ed] to mslead the jury
about the proper scope of its deliberations.” WIson, 777
F.2d at 626. In such circunstances, "[w] hen core Eighth
Amendnent concerns are substantially inpinged upon .
confidence in the jury's decision will be undermned." 1d. at
627. Consideration of such errors in capital cases "nmust be
gui ded by [a] concern for reliability.” 1d. This Court has
hel d t hat when i nproper conduct by the prosecutor "perneates"”

a case, as it has here, relief is proper. Now tzke v. State,

572 So. 2d 1346 (Fla. 1990).
Wel | -established Florida | aw has condemed such

i nperm ssible argunent. Starting with Bertolotti v. State,
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476 So. 2d 130, 134 (Fla. 1985), this Court sounded an al arm
that instances of prosecutorial m sconduct were inmproper. "W
are deeply disturbed [sic] as a Court by the continuing

viol ations of prosecutorial duty, propriety and restraint.

Later, in Jackson v. State, 522 So. 2d 802 (Fla. 1988), the

Court agreed that "the prosecutor's comment that the victins
could no longer read books, visit their famlies, or see the
sun rise in the norning as Jackson would be able to do if
sentenced to |life in prison was inproper because it urged
consi deration of factors outside the scope of the jury's
deli berations."” 1d. at 809.

The prejudice to M. Geralds is obvious. Had defense
counsel perforned effectively M. Geralds would be entitled to
relief. Clearly, the inproper conduct by the prosecutor
"perneated"” the trial, therefore, relief is proper. See

Nowi t zke v. State, 572 So. 2d 1346 (Fla. 1990).

VWhile trial counsel did not properly preserve the issue
for appeal. Appellate counsel could have raised the issue as

fundamental error. Robinson v. State, 520 So. 2d 1, 7 (Fla.

1988) (“Qur cases have al so recogni zed that inproper remarks to
the jury may in sonme instances be so prejudicial that neither
rebuke nor retraction will destroy their influence, and a new

trial should be granted despite the absence of an objection
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bel ow or even in the presence of a rebuke by the trial

judge.”); see also Ubin v. State, 714 So. 2d 411, 418, fn8

(Fla. 1998).

Appel l ate counsel’s failure to raise this issue
constitutes deficient performance which prejudiced M.

Geral ds. Habeas relief is warranted.
CLAIM I

THE TRI AL COURT FAI LED TO PROPERLY CONSI DER AND

VEI GH M TI GATI NG EVI DENCE | N VI OLATI ON OF MR

GERALDS FI FTH, SI XTH, EI GHTH AND FOURTEENTH

AVMENDMENT RI GHTS.  APPELLATE COUNSEL WAS | NEFFECTI VE

I N FAI LI NG TO ADEQUATELY REPRESENT MR. GERALDS.

In sentencing M. Ceralds to death, the trial court
failed to properly consider and weigh mtigating evidence. At
his re-sentencing, M. Geralds presented evidence about his
background, nmental health and functioning. Specifically, the
jury was told that M. Geralds was non-violent (R2. 626). The
jury also learned that M. Geralds’ parents divorced when he
was fifteen years old (R2. 702). M. Geralds expl ained that
at this time in his life it was very difficult and he got
involved with a bad crowd (R2. 704-5). M. Geralds’ forner
enpl oyer, Don Harlan, confirmed that M. Geralds’ changed
after his parents divorced (R2. 675-6). Prior to that M.

Geral ds was a good worker (R2. 873).

M. Geralds’ friend, Scott Hobbs al so di scussed a tine
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when his own parents divorced and M. Geralds tried to take
his mnd off of his famly problenms (R2. 625).

Janes Beller, a nmental health professional, testified
that he met with M. Ceralds for a clinical interview and al so
adm ni stered a fewtests to him (R2. 736). Based on the
testing and interview, M. Beller diagnosed M. Geralds wth
bi - pol ar di sorder and anti-social personality disorder (R2.
738). M. Beller also believed that M. Geral ds was depressed
froma young age (R2. 743).

In considering the evidence, the trial court found that
it established non-statutory mtigation, but that “it is not
relevant to this crine and gives it very little weight.” (R2.
374). The trial court’s giving only very little weight to the
mtigation because it was not relevant to the crine was error.

In Lockett v. Ohio, 438 U S. 586, 604 (1978), the United

States Suprenme Court described mtigation as: “any aspect of a
def endant’ s character or record and any of the circunstances
of the offense that the defendant proffers as a basis for a
sentence | ess that death.” Thus, the circunstances of the

def endant, his background and his crime are areas that nust be

considered for mtigation. See e.g. Spaziano v. Florida, 468

U.S. 447, 460 (1984); Zant v. Stephens, 462 U. S. 862, 879

(1983); Eddings v. Okl ahomm, 455 U.S. 104, 110-2 (1982).
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For a fact to be mtigating it does not have to be
relevant to the crime — any of “the diverse frailties of

humanki nd,” Wbodson v. North Carolina, 428 U.S. 280, 304

(1976), which m ght counsel in favor of a sentence |ess than

death, Lockett v. Ohio, 438 U S. 586 (1978), are mtigating.

Wlliams, 120 S.Ct at 1495.

Li ke the United States Suprenme Court, this Court
described mtigation as facts that are:

capable of mtigating the defendant’s puni shnent,
i.e., factors that, in fairness or in the totality
of the defendant’s |life or character may be

consi dered as extenuating or reducing the degree of
moral cul pability for the crime commtted.”

Cheshire v. State, 568 So. 2d 908 (Fla. 1990). Based on the

law, the trial court did not properly weigh the mtigation
presented in M. Geralds’ -case.

Appel |l ate counsel’s failure to raise this claimon direct
appeal constituted deficient performance which prejudiced M.
Geral ds.

CLAIM IV

APPELLATE COUNSEL FAI LED TO RAI SE THE PREJUDI Cl AL

ERROR CAUSED BY THE ADM SSI ON OF GRUESOVE AND

UNFAI RLY PREJUDI CI AL PHOTOGRAPHS THAT VI OLATED MR.

GERALDS' FIFTH, SI XTH, EI GHTH AND FOURTEENTH

AMENDMENT RI GHTS.

Throughout M. Geralds’ re-sentencing proceedings, the

State utilized a strategy of trying to evoke an enoti onal
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response to gruesone, cunul ative evidence with photographs of
the crime scene and autopsy.

Over defense counsel’s objection, the jury was shown

several photographs of the victims bloody body and the area
surrounding the victimw th additional blood (R 383-4).
Al so, the photo and slide images were projected before the
jury and the prosecutor and/or wi tnesses were able to show the
jury “cl ose-ups” and other views of the images (l1d). Trial
counsel objected to the distortion of the photos (1d.). The
photos were relied upon heavily in the pathologist’s, Dr.
Laurdi son’s testinmony. See R2. 549-64. This was so despite
the fact that trial counsel argued that Dr. Laurdi son had
described the victims injuries froma diagram and therefore,
the i mages were not relevant (R2. 548-9).

Phot ogr aphs shoul d be excl uded when the risk of prejudice

out wei ghs relevancy. Alford v. State, 307 So. 2d 433, 441-42

(Fla. 1975), cert. denied, 428 U S. 912 (1976). Although

relevancy is a key to adm ssibility of such photographs under

Adans _v. State, 412 So. 2d 850 (Fla. 1982), limts nmust be

pl aced on "adm ssion of photographs which prove, or show,

not hing nmore, than a gory scene."” Thomas v. State, 59 So. 2d

517 (1952).

Furthernmore, a photograph’s adm ssibility is based on
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rel evancy, not necessity. Pope v. State, 679 So. 2d 710, 713

(Fla. 1996). And, while relevancy is the key to adm ssibility
of photographs, this Court has indicated that courts nust al so
consi der the shocking nature of the photos and whether jurors

are thereby distracted fromfair factfinding. Czubak v. State

570 So. 2d 925, 928 (1990).

In M. Ceralds’ case, the prosecution was allowed to
i ntroduce nunerous photographs of the crime scene and the
aut opsy. And, the jury was shown different versions of the
i mages.

Use of the gruesone photographs was no nore than part of
the State's strategy of evoking disgust towards M. Geralds.
The prejudice substantially outwei ghed any probative val ue.
M. Geralds was denied a fair trial in violation of the Sixth,
Ei ght h and Fourteenth Anmendnents to the United States

Constitution; Duest v. State, 462 So. 2d 446 (Fla. 1985).

Appel | ate counsel failed to raise this issue despite

objections by trial counsel. Habeas relief is proper.
CLAIM V

MR. GERALDS' SI XTH, EI GHTH AND FOURTEENTH AMENDMENT

Rl GHTS VWERE VI OLATED WHEN THE TRI AL COURT | NSTRUCTED

THE JURY THAT | T COULD CONSI DER FLI GHT AS EVI DENCE

OF GUILT. APPELLATE COUNSEL WAS | NEFFECTI VE FOR

FAI LI NG TO PROPERLY OBJECT TO THE | NSTRUCTI ON

During its case in chief the prosecution introduced
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testinmony that M. Geral ds escaped fromthe Bay County Jail.
Over the defense's objection, the testinmny was presented to
the jury. The prosecutor argued that M. Geralds' alleged
flight was evidence of his guilt during closing argunent.
Foll owi ng the closing argunent, the jury was instructed:
When a suspected person in any manner attenpts to
escape or evade a threatened prosecution by flight,
conceal ment, resistance to |awful arrest, or other
i ndications after the fact of a desire to evade
prosecution, such fact is adm ssible, being rel evant
to the consciousness of guilt which nmay be inferred
from such circunstance.
(R 2098-9). This instruction was not the standard
instruction, but one proposed by the prosecution and accepted
by the Court. Defense counsel objected to the proposed
i nstruction.
Whi | e such evidence was arguably adm ssible, this Court

has ruled that instructing the jurors about flight is

i mproper. Fenelon v. State, 594 So. 2d 292 (Fla. 1992). In

Fenel on, this Court noted that flight instructions amounted to
a judicial comment on the evidence. This Court commented:
"[We can think of no valid policy reason why a trial judge
shoul d be permtted to coment on evidence of flight as
opposed to any other evidence adduced at trial." 1d.

M. Ceralds' appellate counsel was ineffective for

failing to properly litigate this issue. Trial counsel
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obj ected to the instruction and Fenel on existed at the tine of
M. Ceralds’ direct appeal fromhis re-sentencing. Habeas

relief is warranted.
CLAI M VI

THI' S COURT ERRED DURI NG THE DI RECT APPEAL I N MR
GERALDS CASE WHEN THE COURT FAI LED TO REMAND FOR
RESENTENCI NG AFTER STRI KI NG AN AGGRAVATI NG

Cl RCUMSTANCE, | N VI OLATI ON OF SOCHOR V. FLORI DA,
PARKER V. DUGGER, AND THE ElI GHTH AND FOURTEENTH
AMENDMENTS.

This Court determ ned that the aggravating factor of
cold, calculated and preneditated was not applicable to the
murder for which M. Geralds was sentenced to death, both at
M. Geralds’ original trial and at his re-sentencing. Geralds

v. State, 601 So. 2d 1157, 1164 (1992); Ceralds v. State, 674

So. 2d 96, 104 (1996). However, this Court failed to remand
to the trial court to re-sentence M. Geral ds before a new
jury. This Court did not consider the effect of this error on
the jury. Such an analysis failed to conformw th the Eighth

Amendnent. See Sochor v. Florida, 112 S. C. 2114, 2122 ("...a

jury is unlikely to disregard a theory flawed in law...");

Clemons v. Mssissippi, 110 S. Ct. 1441 (1990); Johnson v.

M ssi ssippi, 108 S. Ct. 1981 (1988).

The weight the jury accorded these aggravating factors

woul d have been | essened had it recei ved accurate
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instructions. Thus, extra thumbs were placed on the death's

side of the scale. Stringer v. Black, 112 S. C. 1130 (1992).

"By giving 'great weight' to the jury recomrendation, the
trial court indirectly weighed the invalid aggravating factor

t hat we nust presunme the jury found." Espinosa v. Florida, 112

S.Ct. 2926, 2928 (1992). As a result, M. Geralds’ sentence

of death nust be vacated. Espinosa; Sochor.

CONCLUSI ON AND REL| EF SOUGHT

For all the reasons di scussed herein, M. Geralds

respectfully urges this Court to grant habeas corpus relief.
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