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STATEMENT OF THE CASE AND FACTS

The Second District Court of Appeal below ruled that a
strip search conducted of an eighteen-year-old detainee’s
buttocks in a comercial gas station parking lot | ocated
adjacent to two busy thoroughfares during normal business
hours was constitutionally permssible and, although in
violation of Florida's strip search statute, did not require

the application of the exclusionary rule. Jenkins v. State

924 So.2d 20 (Fla. 2d DCA 2006). The district court certified

conflict with the Fourth District’'s decision in D.F. v. State,

682 So.2d 149 (Fla. 4'" DCA 1996), in which the district court

held that the exclusionary rule is an appropriate remedy for
enf orcenent of the |egislatively mandated standards for police

conduct during strip searches. |Id. at 34.

On January 15, 2003, an unknown confidential informnt
(Cl) telephoned soneone naned “D’ with a police cellular
tel ephone in the presence of sone Tanpa police officers of a
street level narcotics wunit.(R165-167). The ClI tel ephoned
“D,” because he said he had bought drugs fromhimin the past.
(R171). The police had no details about the past sale, such
as what drug was purchased, under what circunstances, for how
much noney, or how the seller stored the drugs he sold.

(R171). The only description of this “D’ seller was that he



was a tall black male who would be driving a brown boxy four-
door Chevy. (Rl67, 171). There was no evidence presented
regarding where the sale itself was to occur, wunder what
ci rcunmst ances, or what quantity of cocai ne was invol ved.

After the cellular telephone conversation ended, the Cl
told the lead female police officer, Oficer Daniel, that in
fifteen mnutes “D’” was going to arrive at a Texaco gas
station located in a fairly busy intersection with a nmedium
vol unme of consuner traffic. (RL175-176). Because of the Cl’'s
identification of a certain car that pulled into the busy
Texaco gas station, O ficer Rego pulled his firearm on the
driver, eighteen-year-old Donald Jenkins, and placed him in
handcuffs, w thout asking his name. (R179, 186-187). O ficer
Bonoll o searched his car and person for cocaine. (193, 200,
202, 204). Fi ndi ng none, the officer got perm ssion fromthe
group sergeant “to see if it was inside his clothing anywhere”
and to “do what | need to do.” (R193, 202-203). Duri ng
the course of the search, a medium nunber of people drove in
and out of the gas station. (RLl76). In the presence of the
entire 8 to 10 person squad, (R196), including fenmale officer

Daniel, (R212), in the gas station (Jenkins v. State, 924

So.2d at 29) or drug store parking lot (R212-213), O ficer

Bonollo testified he “opened up the defendant’s boxer shorts
and inside his butt crack sticking up was a sandw ch bag, |ike

a regular Ziploc type of sandwi ch bag and it was twi sted. The
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dope, the crack cocaine was at the bottom It was twi sted up
and | could see the top of the plastic about two inches.”
(R193-194). O ficer Bonollo testified that he reached inside
M. Jenkins’ boxer shorts and pulled out the baggie that was
tucked in between the buttocks. (R204).

Donal d Jenkins was charged with one count of possession
of cocaine with intent to sell or deliver. (R8-9). The
defense filed a notion to suppress evidence on the grounds
that the police had no basis to stop him or probable cause to
arrest him and because the police had conducted an open
illegal strip search in a public area. (R15-22). A hearing was
held on the suppression notion before Judge Rex Barbas on
Septenber 17, 2003. (R161).

O ficer Kellie Daniel testified at the hearing that she
had used the G for simlar “page-outs” three or four tinmes
previously over an unknown tine span. O ficer Dani el
descri bed a “page-out” as “when we call the people up to have
them deliver a quality of cocaine to a certain |ocation.”
(R170). Those prior page-outs resulted in arrests, although
one time “the guy [suspect] got spooked,” and l|left the area.
(R170).

In this case the police stayed across the street fromthe
Texaco station, while the CIl went to the Texaco parking | ot.
(R168). Oficer Daniel saw the CI from across the street from

t he Texaco station when a 4-door brown car had pulled into the
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Texaco parking |lot. (R168) . The arranged signal for
identifying the seller was supposed to be the ClI taking off
his hat. (R177). Instead of the Cl taking off his hat, he ran
across the street to the officer yelling, “That’s him that’'s
him” (R168). A brown 4 door Pontiac parked in the Texaco
lot, and the Cl identified that car. (R168, 196-197).

Prior to the search, Oficer Bonollo' s only informtion
was that M. Jenkins had drugs. (R201). O ficer Bonollo had
no information that M. Jenkins was arnmed with a weapon.
(R201). A search of M. Jenkins immediately after he was
taken out of his car did not reveal ed any drugs to the police.
(R201).

M. Jenkins testified on his own behalf that the police
pul | ed over another car and searched the occupant in the sane
manner he was searched. (R208-209). The police officers
agreed that another car was stopped along with M. Jenkins,
and stated the car was stopped because the CI told the police
that car had drugs in it as well. (R208-213). M. Jenkins
testified that the police forced himto bend over, had pulled
down his pants and underwear down to his knees, exposing his
naked body in a public place. (R206-207). Then the police
searched into his rear end. (R206).

Judge Barbas denied the notion to suppress on the grounds
that the Cl’s identification prior to the arrest provided the

police with exigent circunmstances and probable cause to search

4



the car and M. Jenkins’ underwear and buttocks. (R225-226).
In so ruling, the trial court stated the foll ow ng:

| believe the exigent circunstances are
because of the nobility of the car indeed
itself, that there was probable cause to
believe that either contraband was on him
or in his notor vehicle. The exigent
circunstances are created by the nobility
of the situation and the short tine
sequence between the tine the police becane
aware of the information and the tine the
information was to be executed.

It was only 15 m nutes. There was no
time in order to get a search warrant and
to try to get a search warrant in that
situation is not warranted under the case
law as enunciated by the United States
Suprenme Court and our own Florida Suprene
Court and the Third District Court of
Appeal s and the Second District Court of

Appeal s.
Additionally, the facts given by this
confidential informant were sufficient to

constitute probable cause to search the
def endant and the motor vehicle had it have
been placed into a search warrant.

He was identified along with his notor
vehicle. If all those facts were placed in
the four ~corners of a search warrant
affidavit, that he identifies the defendant
as he’'s going into the service station,
that a buy was set up with himto deliver a
guantity of oocaine, that it was supposed
to take place in fifteen mnmnutes and
fifteen mnutes later he shows up in a car
mat chi ng that description, all these cases
are because the description is for the
police officer to go out later to try and
identify t hem That’ s what Judge
Al t enber nd I's t al ki ng about in t he
Hi ghsm th case.

In this case, you have the
confidential informant identifying the
def endant and the vehicle. You don’'t need
any greater description than that.

They have a right to search. It’s an
exi gent circunstance because of potential
destruction of the material involved and

5



because of the small quantity and the snal

amount of time that the police had in order

to take custody of him in order to search

him and that vehicle. Those - that is

exactly what an exigent circunstance is.”
(R223-225). The trial court additionally determ ned that
“[t]here was no strip search.” (R226-227).

Appel l ant entered a no contest plea to the charges and
was sentenced to 17.1 nonths inmprisonment. (R144-146, 151-153,
235-241). The trial court ruled that the notion to suppress
was di spositive of the case. (R238).

On direct appeal, the state argued in its answer brief
that the search was not a strip search and did not violate
8§901. 211, Fla. Stat. (2003), the strip search statute, and
t hat probable cause did exist to arrest M. Jenkins when he
was renoved at gunpoint from his car. (Il:Tab 111). The
state did not on its own raise the question of whether the
strip search statute provided for the use of the exclusionary
rule as a remedy. (Il:Tab I11). The district court held oral
arguments in the case on Novenber 3, 2004. On June 29, 2005,
the district court ordered supplenental briefs, addressed to
whet her the exclusionary rule applied to statutory strip
search violations found in 8901.211, Fla. Stat. (2003).
(I':Tab I'l, Tab 1V, Tab V).

In the supplenental briefs, the state argued that the

police had acted in good faith and that the strip search

statute specifically provided that danages are the sol e renmedy
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if the statute is violated. Petitioner argued bel ow that the
public strip search in this case was prohibited by the state
and federal constitutions, as well as by 8901.211, Fla. Stat.
(2003), and that the police |acked probable cause to arrest
M. Jenkins. (lIl:Tab 1). In the suppl enental briefs,

Petitioner argued that this Court’s decisions in Benefield v.

State, 160 So.2d 706 (Fla. 1964) and State v. Johnson, 814

So.2d 30 (Fla. 2002) required exclusion of the evidence in

this case, and that the police did not act in good faith by
conducting a public search of M. Jenkins’ boxer shorts and
buttocks in an urban public parking |ot. Petitioner
additionally argued bel ow that the plain | anguage of the strip
search statute does not preclude or |imt renmedies for a
violation of its provisions.

The district court issued a decision ruling that the
police had probable cause to arrest M. Jenkins and that the
police parking | ot strip search was constitutionally
permtted, but violated the strip search statute, 8§8901.211,
Fla. Stat. (2003). The district court found the police had
violated the strip search statutory provisions requiring that
strip searches be conducted “on prem ses where the search
cannot be observed by persons not physically conducting or
observing the search pursuant to this section,” and the
requirenment that prior witten authorization for the strip

search be obtai ned. Jenkins v. State, 924 So.2d at 29.




The district court concl uded, however, t hat t he
exclusionary rule was not a statutorily authorized renedy for
a violation of 8901.211, Fla. Stat. (2003), and on those
grounds affirmed the trial court’s denial of the notion to

suppress. 1d. at 33-34. The district court stated that the

statute did refer to renmedies, but did not specify the

applicability of the exclusionary rule. 1d. at 33. Since the

provision nmentioning renmedies did not specifically refer to
the exclusionary rule, the district court reasoned the

exclusionary rule was not statutorily authorized. 1d. at 33-

34. The Second District certified conflict with the Fourth

District’s opinion in D.F. Id. at 34.

Appel | ant filed a Notice to Invoke this Court’s
jurisdiction based on the certified conflict. This Court
ordered briefs on the nerits wthout determ ning whether to

grant jurisdiction.



SUMVARY OF THE ARGUMENT

The district court erred in concluding that the state and
federal constitutions permt as reasonable a search into the
buttocks of an eighteen-year-old detainee in a public gas
station parking | ot |ocated near a busy intersection in Tanpa,
Fl orida, and conducted during normal business hours. The
record bel ow contains no fact ual pr oof of exi gent
circunmstances requiring that the search be conducted in this
manner to avoid destruction of the evidence. This unnecessary
and publicly humliating search was unreasonabl e and viol ated
the state and federal prohi bitions against unreasonable
searches and sei zures.

The district court wongly construed the state strip
search statute in concluding that the exclusionary rule is not
a permssible renmedy for a violation of the legislatively
mandat ed code of conduct for police strip searches. The
statute contains no provision specifying what renmedies are
available for violations of the statute, but the |aw does
state that existing civil remedies are not restricted by the
strip statute provisions. The district court’s strained
interpretation of the strip statute law is not consistent with
a plain reading of the law and contradicts the stated

| egislative intent.



The district court erred in determning that probable
cause for an arrest was properly determined from a Cl’'s

identification of M. Jenkins as the person who had recently

offered to sell the ClI cocaine. The police observed no
actions by M. Jenkins indicating he was about to sell any
dr ugs, but arrested him immediately after t he Cl

identification. Reversal and discharge are required.
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ARGUNVENT

| SSUE 1.
VHETHER THE FEDERAL AND STATE
CONSTI TUTI ONAL PROTECTI ONS AGAI NST

UNREASONABLE SEARCHES AND SEI ZURES PERM T
THE POLICE TO CONDUCT A PUBLIC VI SUAL
| NSPECTI ON OF AND SEI ZURE FROM AN El GHTEEN
YEAR OLD' S BUTTOCKS | N AN URBAN GAS STATI ON
PARKI NG LOT DURI NG NORMAL BUSI NESS HOURS,
ABSENT EVI DENCE THAT THE SOUGHT CONTRABAND
COUuLD BE REMOVED OR DESTROYED |F THE
DETAINEE WERE ESCORTED TO A PRI VATE
LOCATI ON?

In 1765, Lord Canden, Chief Justice of the Common Pl eas,
in England, declared that the issuance of general search
warrants, which originated with the Star Chanmber, was an

illegal practice. Boyd v. United States, 116 U.S. 616, 626

(1886); See 3 May, Const. Hist. England, c. 11; Broom Const.

Law, 558; Cox, Inst. Eng. Gov. 437. 1In so ruling, Lord Candem
stated, “It is very certain that the law obligeth no man to
accuse hinself, because the necessary neans of conpelling
sel f-accusation, falling upon the innocent as well as the
guilty, would be both cruel and unjust; and it would seemt hat
this search for evidence 1is disallowed upon the sane
princi pl e. Then, too, the innocent would be confounded wth

the guilty.” Boyd v. United States, 116 U. S. at 629.

In ruling on the constitutionality of a law permtting
the governnment to subpoena evidence from the accused, the

United States Suprene Court stated in 1886, “It is not the

11



breaki ng of his doors, and the rummagi ng of his drawers, that
constitutes the essence of the offense; but it is the invasion
of his indefeasible right of personal security, personal
i berty, and private property, where that right has never been
forfeited by his conviction of some public offense,-it is the
i nvasion of this sacred right which underlies and constitutes

t he essence of Lord CAMDEN s judgnment.” 1d. at 630.

Then Judge Pariente has stated that “It is the manner in
which the search is conducted in a given case which nay

violate the Fourth Amendnent.” D.F. v. State, 682 So.2d 149,

152 (Fla. 4'" DCA 1996). In determ ning whether Fourth

Amendment principles and the Florida statute governing strip
searches were violated when a juvenile was searched after an
arrest on warrants for a traffic offense, Judge Pariente
relied on the following I|egal analysis: “As the third

district stated in Gonzalez v. State, 541 So.2d 1354, 1355-56

(Fla. 3d DCA 1989), a case dealing with the strip search of a

prisoner: ‘[O ne of the constitutional rights retained by a
prisoner, at least to sone mniml extent, is the protection
of the Fourth Anmendnment against unreasonable searches and

sei zures. Bell v. WIlfish, 441 U.S. 520, 99 S. Ct. 1861, 60

L. Ed.2d 447 (1979). Wth respect to searches of the person of

a prisoner, the court balances four factors in determ ning
whet her such searches are reasonable under the Fourth

Amendment: (1) the scope of the intrusion, (2) the manner in

12



which it was conducted, (3) the justification for initiating

it, and (4) the place in which it was conducted. Bell; Vera v.

State, 400 So.2d 1008, 1010 (Fla. 3d DCA 1981).  Applying

these standards, it seenms clear to us that "a nore substantia
show ng should be necessary to justify a search of the person
[of a prisoner] when it involves a strip search or an

intrusion into the body." 4 W La Fave, Search and Seizure 8§

10. 9(b), at 110 (2d ed. 1987). The "nore intense, unusual

prol onged, unconfortable, unsafe or undignified the procedure,
or the nore it intrudes upon essential standards of privacy,
the greater the requirenment that the procedure be found

necessary." People v. West, 170 Cal. App.3d 326, 216 Cal.Rptr.

195, 200-01 (1985).

In Rankin v. Col man, 476 So.2d 234 (Fla. 5" DCA 1985),

review denied, 484 So.2d 7 (Fla. 1986), the fifth district

applied the sane balancing test to a case involving a strip
search conducted after an arrest for failure to produce a

driver's license. The court in Rankin v. Colmn, held that *‘a

strip search and body cavity search of persons arrested for
m nor traffic offenses is prima facie unreasonable and an
unwarranted intrusion on the personal privacy of such persons,
at | east w thout showi ng some justification by the arresting

authority." Id. at 238. ‘There nust be a strong show ng

justifying such search in view of the mnor character of the

charge.’ 1d.” D.F. v. State, 682 So.2d at 152-153.
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More recently the en banc panel of the Eleventh Circuit
Court of Appeals, following the tinme honored principles of
constitutional jurisprudence, hel d t hat t he f eder a
constitution requires that strip searches of arrested

det ai nees be conducted in a reasonable mnner. Evans .

St ephens, 407 F.3d 1272, 1281 (2005). In Evans the court

anal yzed the facts of that case by scrutinizing “the totality
of the circunstances--for exanple, the physical force, ana

penetration, unsanitariness  of the process, terrifying
| anguage, and lack of privacy--collectively establish a
constitutional violation, especially when the search was being
made in the absence of exigent circunstances requiring the
ki nd of i mmedi at e action that m ght make ot herw se
guestionable plice conduct, at |east arguably, reasonable.”

|d. at 1282.

In this case in which the police used a public parking
lot to visually inspect an eighteen-year-old young man’s
buttocks and the police officer seized with bare hands a
pl astic bag tucked into Petitioner’s buttocks, the search and
sei zure were not conducted in a reasonable manner. The police
public search inside of M. Jenkins' s boxer shorts and the
seizure from his buttocks violated M. Jenkins federal and
state constitutional rights to be free from unreasonable

searches and seizures. Art |, 812, Fla. Const.; U S. Const.

Amend. |V, Xl V. The decision of the district court nust be

14



guashed.

Here the police were searching for suspected cocaine
because a confidential informant (Cl) identified M. Jenkins
as the person who had just called himand offered to sell him
cocai ne. Wt hout waiting for the CI and M. Jenkins to even
nmeet, the police arrested M. Jenkins. The police then
searched the car he was driving and his person and found no
dr ugs. There is no evidence in this record that the police
had any reason for suspecting M. Jenkins had placed
contraband down his pants or between his buttocks or had
conceal ed drugs underneath his clothing.

This record is barren of any proof of what quantity of
drugs was to be sold, where the actual sale was to occur, and
the manner the seller stored the goods. Because the state
adduced no facts indicating M. Jenkins had contraband stored
in the private sections of his body, the police search inside
his buttocks amunted to a fishing expedition to find the
cocai ne. To find this key evidence, the police could not
constitutionally search inside M. Jenkins’ private bodily
areas, |looking into his pants and buttocks in an open and
conpletely public urban area which the Tanpa police officer
described as “fairly busy.” (RLl75). Such a search was not
reasonabl e under the federal and state constitution.

The Fourth Amendnent of the United States Constitution

guarantees individuals the right to be secure in "their

15



persons, houses, papers and effects against unreasonable

searches and sei zures.” Mapp v. Ohio, 367 U S. 643, 81 S. Ct

1684, 1687, 6 L.Ed.2d 1081, 1085 (1961); Laney, 379 M. At

545, 842 A.2d at 786. In determ ning the reasonabl eness of a

search, each case requires a balancing of the governnent's
need to conduct the search against the invasion of the

individual's privacy rights. Bell v. Wlfish, 441 U.S. 520,

569, 99 S.Ct. 1861, 1884, 60 L.Ed.2d 447, 481 (1979).

Additionally, it is well established that warrantl|l ess searches
are per se unreasonabl e under the Fourth Anmendnent absent sone
recogni zed exception, such as a search incident to a |awful

arrest. Chinel v. California, 395 U S. 752, 89 S.Ct. 2034, 23

L.Ed.2d 685 (1969). The Suprene Court in Chinel V.

California, 395 U.S. 752, 89 S.C. 2034, 23 L.Ed.2d 685

(1969), articulated the bases for a search incident to arrest,
those being, "to renove any weapons that the [arrestee] m ght
seek to use in order to resist arrest or effect his escape
....[lor] to search for and seize any evidence on the
arrestee's person in order to prevent its conceal nent or

destruction.” Id. at 763, 89 S.Ct. at 2040, 23 L.Ed.2d at 694;

see also United States v. Edwards, 415 U.S. 800, 802-03, 94

S.Ct. 1234, 1237, 39 L.Ed.2d 771, 775 (1974); United States

v. Robinson, 414 U.S. 218, 226, 94 S.Ct. 467, 472, 38 L.Ed.2d

427, 435 (1973.
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The term "strip search”™ has been defined and used in
differing contexts in Fourth Anmendment jurisprudence. In
general, strip searches involve the renoval of the arrestee's
clothing for inspection of the under clothes and/or body. See

WIlliam J. Sinonitsch, Visual Body Cavity Searches Incident to

Arrest: Validity Under the Fourth Anendnment, 54 U MAM

L. REV. 665, 667 (2000). Sonme have defined strip searches to

also include a visual inspection of the genital and anal
regions of the body. Id. BLACK'S LAW DI CTI ONARY (7th Ed.2004)
defines a strip search as "a search of a person conducted
after that person's clothes have been renoved, the purpose
usually being to find any contraband the person mght be
hiding." There is a distinction between a strip search and
ot her types of searches, such as body cavity searches, which
could involve visually inspecting the body cavities or

physically probing the body cavities. Sinonitsch, supra, at n.

9. Based upon the record, it appears that in this case a strip
search was conducted rather than a physical body cavity
sear ch.

It is clear that strip searches by their very nature can

be degrading and invasive. See Wod v. Clenons, 89 F.3d 922,

928 (1st Cir.1996) (stating that "a strip search, by its very

nat ur e, constitutes an extrenme intrusion upon personal

privacy, as well as an offense to the dignity of an
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individual ."); Mary Beth G v. City of Chicago, 723 F.2d 1263,

1272 (7th Cir.1983) (noting that "strip searches involving the

vi sual i nspection of the anal and genital areas [are]
.. ..deneani ng, dehumani zi ng, undi gni fi ed, hum |i ating,
terrifying, unpleasant, enbarrassing, repulsive, signifying

degradati on and subm ssion."); John Does 1-100 v. Boyd, 613

F. Supp. 1514, 1522 (D. M nn. 1985) (comment i ng t hat t he

"experience of disrobing and exposing one's self for visual
inspection by a stranger clothed wth the wuniform and
authority of the state, in an enclosed roominside a jail, can
only be seen as thoroughly degrading and frightening.");

Deserly v. Departnent of Corrections, 298 Mont. 328, 995 P. 2d

972, 977 (2000) (noting that being strip searched "is an

enmbarrassing and humliating experience"); Draper v. Wilsh,

790 F. Supp. 1553, 1559 (WD. Ckla.1991) (stating, "Strip

searches can be descri bed by a nunber of adjectives, but being
dignified is not one of their nunber").

Even though intrusive, however, strip searches have been
permtted under the Fourth Amendnment in various settings. See

Bell, 441 U.S. at 523-24, 99 S.Ct. at 1864, 60 L.Ed.2d at 458-

59 (strip search allowed of pretrial detainee in a detention

center); United States v. Dorlouis, 107 F.3d 248 (4th

Cir.1997) (strip search in a police van was allowed because

t he defendant was suspected of hiding noney related to his
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arrest for drug possession). Strip searches commonly have
been upheld for two reasons: (1) a a nmeans to maintain the
security of the detention facility; and (2) as a search

incident to arrest. See 3 Wayne LaFave, Search and Seizure 8§

5.3(a) at 108-09 (3d ed.1996).
In Bell v. Wlfish, 441 U.S. 520, 99 S.Ct. 1861, 60

L. Ed. 2d 447 (1979), the Suprene Court addressed the

perm ssi bl e scope of searches incident to arrest that occurred

in association with pretrial detention. 1d. at 523, 99 S. C

at 1866, 60 L.Ed.2d at 458. Several defendants brought a

class action suit challenging detention policies requiring
pre-trial detainees to be subjected to a "visual body cavity"
search every tine the detainee had contact w th individuals
outside of the institution. 1d. The Court assessed the
reasonabl eness of t hese sear ches by stating:
The test of reasonabl eness under the Fourth Amendnment is not
capabl e of precise definition or mechanical application. I'n
each case it requires a balancing of the need for the
particul ar search against the invasion of personal rights that
the search entails. Courts nust consider (1) the scope of the
particular intrusion, (2) the manner in which it is conducted,
(3) the justification for initiating it, (4) and the place in

which it is conducted. Id. at 559, 99 S.Ct. at 1884, 60

L. Ed. 2d at 481.
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Using this United States Suprenme Court analysis, the
search and seizure of contraband in this —case were
unr easonabl eness and therefore illegal.! The unlawful nature
of the search here lies in the fact that 1) the police |acked
facts indicating M. Jenkins had any contraband secreted in
his buttocks or other private areas; 2) the invasive search
did not need to be conducted in the public parking lot, but
could easily have been done in a private setting; thus there
was no need for the police to engage in this formof a strip

search in this setting. United States v. Ford, 232 F. Supp.2d

625, 630-631 (E.D. Va. 2002)(government failed to show why

circunmstances required police to look into M. Ford’ s buttocks
on a public highway at the end of rush hour). The police
easily could have taken M. Jenkins to any place and obtained
greater privacy than was afforded in this case. There was no
evidence in this record stating why the police could not have
escorted M. Jenkins under observation to a police station or
local jail, where he could have been searched in a private

room by a single male officer. State v. Walker, 1998 W

429121 (OChio App. 10 Dist. 1998)(“based on the intrusive

nature of the search, involving the officer's use of rubber

! Although Petitioner challenges the |awfulness of the

arrest, see Issue IIl, infra, in this issue, Petitioner
focuses on the manner in which the search was conducted and
does not here expound on the argunent that the police
unlawful |y conducted a strip search of M. Jenkins, because he
was illegally arrested.
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gloves to reach inside the defendant's pants and renove drugs
from the defendant's private areas, we conclude that the
public search of defendant in a parking |lot exceeded the scope
of a reasonable search”).
In finding the search reasonable in this case, the

district court stated,

“The “scope of the particular intrusion”

was limted, and the “manner in which it

[ was] conducted” was restrained. The search

was |less invasive than a strip search in
whi ch some or all of the subject's clothing

is renoved. The invasion of Jenki ns'
privacy was significant, but t he
seri ousness of t he i nvasi on was not

equi valent or simlar to the invasion of
privacy involved in a typical strip search

In determning the reasonabl eness of the
search, it is of course inportant that no
private part of Jenkins' body was exposed
to public Vi ew.
Al t hough the search was unquesti onably nore
intrusive than the typical search incident
to arrest, the officers had a reasonable
basis for initiating the search and
conducting it in the manner in which it was
performed before transporting Jenkins to

jail. The officers had probable cause to
beli eve that Jenkins had come to the scene
with cocaine to sell. Only after their

initial efforts to find the cocaine on
Jenkins' person and in his vehicle were
unavailing did the officers conduct the
further nore invasive search of Jenkins'
person. The of ficers t hus had a
particul arized basis for believing that
Jenkins had cocaine concealed on his
person. On that basis, they were justified
in conducting the further search  of
Jenki ns' person to prevent the disposal of

t he cocai ne by Jenki ns.
In conducting the search, the officers
properly balanced “the need for t he

particul ar search against the invasion of
[ Jenkins'] personal rights that the search
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entail[ed].”*27 Wl fish, 441 U.S. at 559

99 S.Ct. 1861. Accordingly, the search was
reasonabl e under the Fourth Anendnent. See
United States v. WIllianms, 209 F.3d 940,
944 (7th C r.2000) (upholding search wnere
officer “felt a hard object between the
cheeks of [the defendant's] buttocks,” then
“retrieved the object by sliding his hand
under [the defendant's] waistband and down
the back part of his pants,” and the
“sei zure of t he drugs did not add
significantly to [the defendant's] invasion
of privacy”); United States v. Al exander,
755 F. Supp. 448, 454 (D.C.Dist.1991)
(upholding search ®“in which [officer]
reached inside [defendant’'s] underwear on a
public sidewal k”); Jenkins v. State, 82
Conn. App. 111, 842 A . 2d 1148, 1158 (2004)
(upholding search where officers took
def endant “away from the street and out of
public view and “pulled his pants and
underwear away from his body specifically
to retrieve the glassine packets [the
officer] discovered and suspected were
there from the patdown of the defendant”);
State v. Smith, 342 N.C. 407, 464 S.E.2d 45
(1995) (adopting reasoning of dissent in
State v. Smth, 118 N. C App. 106, 454
S.E.2d 680, 687 (1995) (wal ker, J.,
concurring in part and dissenting in part))
(uphol ding search where officer slid down
def endant's underwear in search conducted
in public street behind door of defendant's
car).

1o

Looking down an 18-year-old’ s buttocks in a public
parking lot during business hours in not conduct commonly
referred to as either reasonable or “restrained.” The
district court, in justifying its conclusions, focuses on the
fact that the young detainee was not disrobed in public. The

police described and the trial court found the search invol ved
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the police pulling back Petitioner’s boxer shorts, peering
into his buttocks, and reaching inside his boxer shorts to

pull out a plastic bag tucked into his buttocks. The district

court found “[t]he invasion of Jenkin’s privacy was
significant....” Jenkins v. State, 924 So.2d at 26. Thi s
signi ficant i nvasion was required, the district court

reasoned, because the police had not yet found any cocaine in
the car or during a routine search of M. Jenkins incident to

arrest. |d. at 26-27.

According to this logic, since no cocaine had been found,
the police were entitled to look in any place they m ght
bel i eve the drugs to be. No facts indicated the ClI knew M.
Jenkins to keep contraband secreted in his private parts or
even that the sale would be consummmated at the gas station.
Under the district court’s logic, the police need for evidence
trunped any social or individual need for privacy and decency,
as well as any well established requirenent that significant
i nvasions of privacy be supported by sonme particularized

facts. See Terry v. Ohio, 392 U S. 1, 30, 88 S.Ct. 1868, 20

L. Ed. 2d 889 (1968) (facts showi ng reasonabl e suspicion nust be

known prior to police stopping and detaining someone); Chinel

v. California, 395 U.S. 752, 89 S.Ct. 2034, 23 L.Ed.2d 685

(1969). (probable cause for arrest permts a search incident
to that arrest); Bell v. WIlfish, 441 U.S. 520, 99 S.Ct. 1861,

60 L.Ed.2d 447 (1979)(pre-trial detainees inside a jail could
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reasonably be subject to strip searches after having contact
with outside public).

The arrest of a subject is not a blank check for any kind
of search the police mght deem necessary. To conduct an
i nvasive search of the inner clothing of the accused, the
police were required to know facts showing the accused had
contraband secreted in private parts of his body and that
there was no other reasonable neans for obtaining that
cont r aband. In this case the police |acked any such
information indicating M. Jenkins kept cocaine inside his
private areas, and the police easily could have taken himto a
private |location to conduct the search they publicly
undert ook.

The United States Suprenme Court has noted that police
conduct during a search incident to arrest on the streets
could be deened unreasonable or enbarrassingly intrusive in
public circunmstances, especially when the search could nore
readily and privately be performed at a police station.
Illinois v. Lafayette, 462 U S. 640, 103 S.Ct. 2605, 2609, 77
L. Ed.2d 65 (1983). The court in Lafayette noted, by way of
exanple, that "the interests supporting a search incident to
arrest would hardly justify disrobing an arrestee on the
street." 1d.

The district court fails to explain why it was reasonabl e
to conduct this search in a public parking lot in a busy urban
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commerci al area. The district court stresses facts show ng
the police had | ooked into M. Jenkins' private parts publicly
only after other searches did not disclose the sought
contraband, but these facts do not make reasonable the manner
of search that occurred here. The district court conpletely
overl ooks any need for the police to justify or explain why
this search had to be conducted in such a public place. The
sought contraband could not have nmgically disappeared from
M. Jenkins’ person during a police car ride under observation

to a nore private |ocation. See United States v. Ford, 232

F. Supp. 2d 625, 630-631 (E.D. Va. 2002)(governnent did not show
how plastic baggie in detainee’s buttocks could have
di sappeared during transport to a private |location). The
district court stresses that no body parts were exposed to the

public. Jenkins v. State, 924 So.2d at 26. Under the district

court analysis in this case, it is reasonable and therefore
constitutional to search publicly i nsi de a person’s
under gar nent s. This reasoning permts the police to |ook

publicly into the blouses, shirts, pants, and undergarnments of

any person suspected of shoplifting, as well as drug
possessi on. This expansive view of police powers is not
constitutionally permtted, i ndeed it i's | egi slatively

prohi bited. 8901.211, Fla. Stat. (2003).
Qurs is a society that values individual privacy and

promotes dignity and decency. As the United States Suprene
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Court stated in Schnerber v. California, 384 U.S. 757, 767

(1966), “The overriding function of the Fourth Amendnent is to
protect personal privacy and dignity against unwarranted
intrusion by the State. In WIf v. People of State of
Col orado, 338 U S. 25, 69 S.C. 1359, 93 L.Ed. 1782] we
recogni zed ‘(t)he security of one's privacy against arbitrary

intrusion by the police’ as being ‘at the core of the Fourth
Amendment’ and ‘basic to a free society.” 338 U S., at 27, 69
S.Ct. at 1361. We reaffirmed that broad view of the
Amendment ' s purpose in applying the federal exclusionary rule
to the States in Mapp [v. Ohio, 367 U S. 643 (1961).” Thus in
Schrerber, in which the court considered the constitutionality
of a blood draw taken of an wunconscious driver, the court
determned that “the [Fourth Anendnment] questions we nust
decide in this case are whether the police were justified in
requiring petitioner to submt to the blood test, and whether
the nmeans and procedures enployed in taking his blood
respect ed rel evant Fourth Amendment st andar ds of

r easonabl eness. Schrmerber v. California, 384 U S. at 768.

Applying a simlar analysis to the case at bar, this
Court nmust determne whether the police were justified in
requiring M. Jenkins to permt a search inside his underwear
and buttocks in a public parking |ot and whether the neans of
searching inside his private areas in a public place was

reasonable. See Sinonitsch, WIlliam J., “Visual Body Cavity
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Searches Incident to Arrest: Validity Under the Fourth
Amendment”, 54 U. Mam L. Rev. 665 (2000).

Even assuming the police in this case had probable cause
to arrest M. Jenkins for drug possession, the police |acked
probabl e cause or even reasonable suspicion to believe M.
Jenki ns had cocaine specifically hidden in his buttocks. This
case is not |like those cases cited by the district court in
which the police had reason to believe the contraband was in
the person’s clothing or undergarnents. See United States v.
WIlliams, 209 F.3d 940, 944 (7th Cir.2000)(uphol ding search
where officer “felt a hard object between the cheeks of [the
defendant's] buttocks,” then “retrieved the object by sliding
his hand under [the defendant's] waistband and down the back
part of his pants,” and the “seizure of the drugs did not add
significantly to [the defendant's] invasion of privacy”);
Uni t ed St at es V. Al exander, 755 F. Supp. 448, 454
(D.C.Dist.1991) (upholding search of suspect who confessed to
havi ng drugs on his person “in which [officer] reached inside
[ def endant’'s] underwear on a public sidewalk” with only the
follow ng described activity: “There were no pedestrians in
sight, no residences or business establishments open in the
vicinity, nor other activity with the exception of |ight notor
traffic on First Street.”); State v. Jenkins, 82 Conn. App.

111, 842 A . 2d 1148, 1158 (2004) (upholding search where
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officers took defendant “away from the street and out of
public view and pulled his pants and underwear away from his
body specifically to retrieve the glassine packets [the
officer] discovered and suspected were there from the huge
bul ge felt during patdown of the defendant in a case in which
def endant had directly negotiated a heroin sale wth the
arresting officer); State v. Smth, 342 N C 407, 464 S.E.2d
45 (1995) (adopting reasoning of dissent in State v. Snith,
118 N.C. App. 106, 454 S.E.2d 680, 687 (1995) (Walker, J.,
concurring in part and dissenting in part)) (upholding 1:30
a.m search where officer slid down defendant's underwear in
search conducted in public street behind door of defendant's
car and where police took effort to position defendant away
from any public view during search and where ClI told police
t hat drugs were kept near defendant’s crotch).

These authorities cited by the district court all contain
circunstances in which either the arresting officer had
specific information that drugs were on the person of the
det ai nee, United States . WIIlians, United States V.
Al exander; State v. Jenkins; State v. Smth; or that the
police conducted the public search in a tinme and manner where
few persons could observe. United States v. Alexander; State

v. Jenkins; State v. Smth.

In the case sub judice the police were on a fishing

28



expedition for contraband and had no clue where to find it.

They had searched the car and M. Jenkins and had uncovered
not hing. The police |ooked inside M. Jenkins boxer shorts,
not because they knew facts suggesting cocaine mght be
secreted inside or around his private areas, but because they
had not yet found what they were searching for. The record
does not contain any proof that the CI told the police M.
Jenkins kept his drugs in any particular manner or place and
provided no additional evidence to support the parking | ot
search inside Petitioner’s clothing. Even if the police had
probable cause to arrest M. Jenkins, the police still only
had the same |awful authority to search himin the sanme manner
any other arrested detainee publicly m ght be searched.

The invasive and humliating search that occurred here
deneans not only the person subjected to it, but all persons
within its view No reasonable person wants to live in a
society that permts police public searches of undergarnments
or wants to be subjected to the specter of either observing or
experiencing such public humliation. Wil e extraordinary
circunmstances nmay require an occasi onal and unusual exception
to the protection of our long tine honored principles of
protecting privacy, dignity and comon decency, such
circunmst ances should be reserved only for such exceptions, not
for circunstances such as these in which only police

conveni ence was served. Nothing in this record shows why the
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police were not able to sinply transport young M. Jenkins
under observation to another private |ocation for a private
search which respected M. Jenkins’ privacy rights, as well as
afforded the police its opportunity to practice any common and
usual search of arrested detai nees.

In this case the police conduct of searching inside his
boxer shorts and buttocks in a public parking lot humli ated
M. Jenkins and deneaned all those present. To paraphrase
Lord Canden, the innocent were confounded with the guilty.
Such a practice shoul d be deened unr easonabl e and

unconsti tutional. The decision of the district court should

be quashed.
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| SSUE 1|1.

VWHETHER THE FLORI DA STRIP SEARCH STATUTE
PROVI DES THAT VI OLATI ONS OF THAT
LEG SLATI VELY MANDATED CODE OF CONDUCT FOR
POLICE STRIP SEARCHES CAN BE REMEDI ED
THROUGH THE EXCLUSI ONARY RULE?
8§901. 211 of the Florida Statutes requires the follow ng:
“(1) As used in this section, the term ‘strip search’ neans
havi ng an arrested person renove or arrange sone or all of his
or her clothing so as to permt a visual or manual inspection
of the genitals; buttocks; anus; breasts, in the case of a
femal e; or undergarnments of such person.” In this case the
search the police conducted a strip search within the neaning
of this statute when they inspected M. Jenkins’ buttocks in
the public parking lot and renmoved a plastic bag from his
but t ocks. Clearly a strip search occurred here when the
police decided to search M. Jenkins’ buttocks, which were

concealed by clothing, and the district court properly so

concl uded. Jenkins v. St at e, 924 So.2d at 28-29. The

Petitioner bel ow argued that three provisions subsections (3),
(4) and (5) of the statute were violated because the search
was conducted in a public place in public view, wthout use of
rubber gloves or other sanitary conditions, and w thout
witten authorization by a supervisor. The district court

concluded that only (3) and (5 were violated and did not
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di scuss the police failure to search wunder nore sanitary
conditions. 1d. Al'l three subsections were violated in this
case.

The additional provisions of 8901.211 require that *“3)
Each strip search shall be perfornmed by a person of the sanme
gender as the arrested person and on prem ses where the search
cannot be observed by persons not physically conducting or
observing the search pursuant to this section. Any observer
shall be of the sanme gender as the arrested person. (4) Any
body cavity search nust be performed under sanitary
conditions. (5) No |aw enforcenment officer shall order a strip
search within the agency or facility wthout obtaining the
written authorization of the supervising officer on duty.”
The search here occurred in a public setting where the |ead
officer, a fenmale was present, according to other police
officers of the same force. (R212). No rubber gloves were
used to conduct the search into the buttocks area, and the
search occurred in an open area; thus the search was not
perfornmed under sanitary conditions. Clearly the search in
this case violated the carefully articulated |egislation that
must be applied to these searches that are so intrusive to a
person’s bei ng.

As this Court recently stated, “Wen construing the
meaning of a statute, we nust first look at its plain

| anguage. Mont gonmery V. St at e, 897 So.2d 1282, 1285
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(Fl a.2005). Furthernore, ‘[w] hen the |anguage of the statute
is clear and unanmbiguous and conveys a clear and definite
meani ng, there is no occasion for resorting to the rules of
statutory interpretation and construction; the statute nust be
given its plain and obvious nmeaning.’” |Id. (quoting Holly v.

Aul d, 450 So.2d 217, 219 (Fla.1984)).” Mkenzie Check Advance

of FL, LLC v. Betts, 2006 W 1096679 (Fla., filed April 27

2006) .
Section 901.211(6) provides that “Nothing in this section

shall be construed as limting any statutory or common | aw
rights of any person for purposes of any civil action or
injunctive relief.” The plain neaning of this statute should

be read as providing that the strip search statute does not
limt «civil actions. This provision states a rule of
construction; it does not list or exclude applicable renedies.

A plain reading of the strip search statute is that renedies
are not delineated in the body of the statute.

Logically the provision plainly states that it should not
be read to |imt a person seeking redress for violations of
t he statutory provisions. It would lead to an absurd result
then to interpret the statute as neaning that the exclusionary
rule remedy cannot be used when this statutory provision is
vi ol at ed. The plain nmeaning of the statute requires no
limtation of existing remedies for redress of violation of

this statute. D.F. v. State, 682 So.2d 149,153 (Fla. 4" DCA
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1996) .

The Fourth District’s interpretation of this provision is
sound and logical. As the court in D.F. stated, “W discern
no intent on the part of the legislature to limt the court's
ability, in the appropriate case, to suppress the results of a
strip search obtained in violation of the statute. The fact
that the statute contains the |anguage that “[n]Jothing in this
section shall be construed as limting any statutory or

common-law right of any person for purposes of any civil

action or injunctive relief,” see 8§ 901.211(6) does not evince
a legislative intent to limt the sanctions inmposed by the
trial courts for statutory violations. Rather, it evinces an
expansi ve | egi slative intent.”

The Second District in Jenkins uses a strained reasoning
to conclude the strip search statute does not provide for use
of the exclusionary rule as a renmedy for violation of statute.
The district court reasoned that because subsection (6) does
not specifically provide for the use of the exclusionary rule,
the legislature did not intend that the exclusionary rule be

used as a renedy for statutory violations in a crimnal case.

Jenkins v. State, 924 So.2d at 32-33. The district court
states, “In the instant case, however, the |legislature
explicitly addressed the issue of remedies 1in section

901. 211(6), but failed to nmake any nmention of the exclusion of

evidence as a renmedy.” 1d. at 32. After so interpreting this
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provi sion, the district court concludes, “The existence of a
statutory provision acknow edging the availability of remedies
ot her than the remedy of excluding evidence mlitates strongly
against the conclusion that the statute by inplication
aut hori zes the exclusionary rule as a renedy.” |1d. at 33.

The district court reaches this result after discussing
various ot her statutes that have been interpreted as
permtting the use of the exclusionary rule as a renedy. The
exanpl es explored by the district court are the exclusion of
evidence obtained in violatation of the Jlaws for the
adm ssibility of blood and alcohol tests in DU cases, for
violations of the knock and announce statute, and for
violations of l|laws setting for the procedures for obtaining
confidential nedical records by subpoena. The district court
reasons that in these other instances use of the exclusionary
rule was permtted through <case law interpreting the
applicable statutes, because <either the statute did not
mention renedies for a violation or, in the case of the blood
and al cohol tests, because the statute provided that such
tests, when properly adm nistered, were adm ssible. The knock
and announce and the nedical records statutes both were silent
as to the renedy of exclusion. The DU statute is also silent
regardi ng the remedy of exclusion, but has been interpreted in
case law to provide for that renedy.

The district court di stinguishes the use of t he
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exclusionary rule in those cases by stating that the knock and
announce and nedical records laws were silent regarding
remedies and the DU statute actually provided for the
excl usi on of evidence. Under this logic, the silence of the
knock and announce and nedical records |aws allows for the use
of exclusion of evidence as a renmedy, but any nention of
remedies for any reason in a statute indicates a |egislative
intent about whether the exclusionary rule is included or
excl uded. The DU statute which does not expressly provide
for use of the exclusionary rule as a remedy for statutory
vi ol ati ons. The DUl statute provides for the exclusion of
evi dence only because the courts have so interpreted it. The
district court gives no reasoning for why the strip search
| aws, which regulate police conduct in strip searches, should
not logically also be interpreted to include the use of the
exclusionary rule as a remedy for plain violations of that
statute’s provisions.

Additionally, the district court determ ned that all the

ot her instances in which exclusion was permtted as a renedy

occurred because of “deep-seated common |law and Fourth
Amendnent concerns.” Jenkins v. State, 924 So.2d at 32.
Applying such analyses to the strip search statute, it is

difficult to understand why the district court reached the
result it did. The |anguage of the statute regardi ng renedies

plainly is expansive, not restrictive. Thus an expansive or
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at a mnimum an inclusive interpretation of the use of
remedies is appropriate. Additionally, it is difficult to
perceive of a nore deep seated notion in our jurisprudence
that that of being free from unreasonable police public
searches of private areas of the body. By conparison, the use
of DU tests that do not conply with a statutory schene, or
obtaining nedical records in a manner not authorized by
statute, pale in conparison.

One nust resort to a strained reading to interpret the
statute to exclude one specific form of renmedy sinply because
in some part of the statute renmedies are generally nmentioned.

What the legislature did set forth in this statute, however,
was a rule of construction to be used regarding civil renedies
and injunctive relief. Thus, the use of the word “construed”
in the provision. This construction provision should not be
read to restrict or inpact the use of the exclusionary rule as
a renedy for a statutory violation in a crimnal case. Thi s
provision telling the courts how to construe civil renedies,
shoul d not be read as a provision that states what renedies in
general are avail abl e or excl uded.

The exclusionary rule is a long standing remedy used to
address a violation of a constitutional right or a statute
i npl ementing or expanding on a constitutional right. Thi s
Court’s precedent has already stated that the appropriate

remedy for a violation of 8901.211, Fla. Stat., is the

37



suppressi on of the evidence. The exclusion renedy is required
in order to deter police from strip searching persons in
public parking |lots. The public policy of protecting the
privacy of an accused from having his private areas searched
in a public parking lot and the public policy of preserving a
m ni rum standard of human decency for such searches requires
the remedy of the exclusionary rule, regardl ess of the absence
of a specific statutory authorization for this remedy.

This Court’s decisions of State v. Johnson, 814 So.2d 390

(Fla. 2002) and Benefield v. State, 160 So.2d 706 (Fla. 1964),

support the use of the exclusionary rule as a renedy for
§901. 211, Fla. Stat. (2003).
In Benefield v. State, 160 So.2d 706 (Fla. 1964), the

police plainly failed to conmply wth the statutory
requirenents of entry into a hone for the purposes of nmaking
an arrest. The state suprene court determ ned that the knock
and announce statute codified the common |aw principle of
sanctity of one’s honme and the permtted forced entry in
certain circunstances. Upon finding the statute violated, the
hi gh court determ ned that exclusion of the evidence was the
proper renmedy.

Simlarly, in this case 8901.211, Fla. Stat. (2003) is a
codification of the constitutional right to privacy and to be
free from unreasonabl e searches and seizures, in the specific

context of the nobst invasive type of search, a strip search.
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The remedy for this statutory violation should also be
excl usion, the sanme renmedy afforded for violation of the knock
and announce st at ute.

More recently, in State v. Johnson, 814 So.2d 390 (Fla.

2002), the state suprenme court determ ned that the state’s
failure to follow the correct statutorily delineated notice

procedure in obtaining nmedical records required use of the

exclusionary rule as a renedy, in order to give the statue
meani ng. The state court determned that to hold otherw se
“woul d render the statute meaningless.” Id. at 393.

In both instances, the exclusionary rule was the required
remedy because the applicable statute, which provided for
| awful nmeans of obtaining the sought evidence, was violated
and because the need for deterrence of such further violations
was recogni zed.

In this case the police violated 8901.211, Fla. Stat. by
conducting a strip search of an accused in a public parking
lot in the presence of a fenmale officer. If the exclusionary
rule is not used to deter such police m sconduct, then we can
expect to see police officers |ooking down a suspect’s pants,
bl ouses and other <clothing in public areas. Use of the
exclusionary rule in this case protects not only the accused,
but the common decency to which we all adhere as a society.

As the United States Suprene Court stated in Mapp V.
OChio, 367 U S. 643, 659 81 S.Ct. 1684, 1693-1694, 6 L.Ed.2d
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1081 (1961), in applying the exclusionary rule as a renmedy for
the states, “There are those who say, as did Justice (then
Judge) Cardozo, that under our constitutional exclusionary
doctrine ‘(t)he crimnal is to go free because the constable

has bl undered. People v. Defore, 242 N. Y. at page 21, 150 N. E.

at page 587. In sone cases this wll wundoubtedly be the

result. But , as was said in Elkins,"there is another
consi deration-the inperative of judicial integrity.” 364 US

at page 222, 80 S.Ct. at page 1447. The crim nal goes free, if

he must, but it is the law that sets him free. Nothing can
destroy a government nore quickly than its failure to observe
its own laws, or worse, its disregard of the charter of its
own existence. As M. Justice Brandeis, dissenting, said in

O nstead v. United States, 1928, 277 U.S. 438, 485, 48 S.Ct

564, 575, 72 L.Ed. 944. Qur government is the potent, the

omi present teacher. For good or for ill, it teaches the whole
people by its exanple. * * * |f the government becones a
| awbr eaker, it breeds contenpt for law, it invites every man
to become a law unto hinmself; it invites anarchy.’”

A plain reading of the statute reveals that no clause
specifies what specific renedies are |legislatively inposed or
pr ohi bi t ed. The plain |anguage of the statute is not
restrictive regarding renedies. To interpret the statute as

legislatively nmandating certain renedies, while excluding

ot hers, requires going outside the plain meaning of the words
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and giving the statute a neaning that was not stated and that

contradicts the statute’ s given liberal rule of construction

The statutory interpretation of the district court does
not follow the plain meaning of the statute or this Court’s

decisions in Sate v. Johnson, 814 So.2d 390 (Fla. 2002) and

Benefield v. State, 160 So.2d 706 (Fla. 1964). This district

court’s deci sion should be quashed.
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| SSUE |11.

VWHETHER THE POLI CE HAD PROBABLE CAUSE TO
ARREST PETI TI ONER BASED SOLELY ON A CI'S
| DENTI FI CATION OF HH M AS THE PERSON WHO HAD
TELEPHONED REGARDING AN OFFER TO SELL
COCAI NE?

"To determ ne whether information from a confidential
informant gives rise to probable cause a court nmust | ook at

the totality of the circunstances.” Everette v. State, 736

So.2d 726, 727 (Fla. 2d DCA 1999). IIlinois v. Gates, 462

So.2d 213 (1983) and Butler v. State, 655 So.2d 1123 (Fla

1995). The totality of the circunstances requires that "the
court rmust neasure the confidential informant's veracity as
well as the basis of the CI.'s know edge. Veracity can be
established by proof that the C.I. has provided reliable
information in the past or has provided detailed and
verifiable information on the occasion in question." 1d.

In this case the evidence presented to the trial court
failed to establish probable cause for arresting M. Jenkins
when he drove his Pontiac up to the Texaco gas station. The
sei zure of M. Jenkins and the resulting search of his vehicle
and person were illegal and violated his rights under the 4"
and 14'"" amendments to the United States Constitution and under
Article I, Section 12 of the Florida Constitution.

O ficer Daniel testified that she had used the CI for

simlar “page-outs” three or four tinmes previously over an
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unknown time span. (R170). Officer Daniel described a “page-

out” as “when we call the people up to have them deliver a
quality of cocaine to a certain l|ocation.” (R170). Those
prior page-outs resulted in arrests, although one tinme “the
guy [suspect] got spooked,” and left the area. (R170).

The record facts do not establish the Cl’s reliability
based on a track record of successful information provided.
Al t hough the CI had provided information 3 or 4 tines for
“simlar” situations, no tinme frame was given to show how | ong
the CI had been providing accurate information to Officer
Daniel. The Cl’'s reliability under the presented facts shows
he or she provided information |eading to arrests 3 or 4 tines
out of 5 or 6 incidents. From the record facts of the prior
incidents, it is not possible to tell if the CI gave the
police sufficient correct detail s, or i nsuf ficient or
i naccurate information that lead to no arrest. From this
record it cannot be assunmed that the CI gave correct
information in the case that did not result in an arrest. The
3 or 4 prior arrests resulting from this Cl's accurate
information to the police is too fewto establish veracity and
the lack of a time frame over which the incidents occurred
further |essens the proof of the Cl’'s reliability for giving
accurate information. Since the CI admtted know ng where to
buy cocai ne from prior personal purchases of “dope,” the Cl is

an admtted drug buyer, which | essens his credibility further.
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(R166) .
In addition to having an insufficient established track

record for veracity, the CI did not give the police any

details about this seller or this sale. This lack of detail
made it inpossible for the police to verify the Cl’'s
information in any nmeaningful fashion. The only identifying

information the CI gave prior to the police arrest was
observable by any nenber of the public. The ClI gave no
particularly unique facts about this seller that the police
could verify prior to an arrest, other than the described
car’s arrival at a public gas station. The CI told the police
that a tall black male named “D’ would be arriving in a brown
boxy 4-door Chevy at the Texaco gas station in 15 mnutes to
sell him an unspecified anmount of cocaine. The evidence in
this record establishes only that the police saw the CI naking
a tel ephone call to sonmeone, that the CI told the police about
this “D" person arriving in the brown four door Chevy, and
that the CI ran across the street yelling “That’s him” when a
brown car drove up to the Texaco station. (R167). The Cl
identified the car, and not the person inside the car prior to

the police making the arrest of M. Jenkins. (R168).%Y M.

2l The trial court erroneously concluded that the C had
identified the person inside the car. (R224). The record
shows that O ficer Daniel testified, “Evidently, the Cl cones
running across the street. He sees the Chevy pulling in with
Dinit, he runs across the street. He's telling me, ‘That’s
him that’s him’ The Chevy parks inside the parking lots
there by the Texaco. | advised units to nove in where the
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Jenkins did not act suspicious or |eave when the CI was
running across the street yelling, “That’s him” Logically,
any drug seller would suspect police involvenment when
observing this type of conduct by the buyer.

The police did not overhear the entire telephone
conversation nmade by the CI, and did not even verify if the Cl
had actually called anyone. (R172-174). In this record the
police did not know fromthe CI how the sale would take place,
what form of cocaine he was buyi ng, what amount, or where the
seller kept the drugs. The police did not know if this was a
smal|l sale or a large one. The CI did not give a description
of the seller’s age, clothing or any specific identifying
features of the seller. The police noted no drugs prior to
stopping the car and had no information the cocaine would be
secr et ed. Al t hough the timng of the brown car’s arrival
conported with the Cl’s information, there was not enough
detail from the CI to establish probable cause that the car
occupant was engaging in the crimnal activity of selling
cocaine. At best the Cl’'s information showed that he cl ainmed
he had called someone to buy drugs and a vehicle | ooking |ike

the one belonging to the person he clained he had called had

(..continued)
vehicle was | ocated, at which tinme the vehicles noved in ad
det ai ned the suspect.”
“Q Did you actually see the 4-door brown Chevy pull into
the parking lots as wel|?”
“A. | did.”
“Q And the Cl identified it for you?*
“A.  Yes.” (R168).
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arrived at the appointed tinme. This is not enough to establish
probabl e cause for drug possession.

The lack of probable cause in this case is evident from
the nature of the search that followed the arrest. The police
did not sinply detain M. Jenkins, but forcibly renoved him
from his car at gunpoint and placed him in handcuffs. (R187,
189). Certainly he was placed under arrest from the time he
was in contact with the police at the gas station. The police
then searched M. Jenkins by patting down his clothing and
found no drugs. (R193). The police searched the vehicle and
found no drugs. (R193). The police were randonmly searching to
determ ne whether the CI had provided correct information.
The level of the search had to be elevated to a public
i nvasive hunt down M. Jenkins’ undergarnents, before any
evidence of drug possession could justify the arrest. The
facts of this search show a classic case of the illegal search
resulting in the only evidence that could justify the arrest.

| f probable cause existed for the arrest, then no drugs
needed to be found on M. Jenkins in order to arrest for a
crimnal offense. The basis for the arrest in this case,
however, was grounded on the fact that cocaine was found in
t he buttocks. This is so because the CI sinply did not give
the police enough information to establish probable cause for

an arrest prior to finding the secreted drugs inside the

(..continued)
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buttocks. The Cl’'s tel ephone call, the vague description of a
tall black nale named “D’ arriving tinmely in a boxy 4 door
brown Chevy, and the identification of a vehicle prior to the
police stopping its occupant sinply did not show that the car
occupant had agreed to and was ready and able to sell cocaine
to the Cl.

The trial court heavily weighted the Cl’s identification
prior to the arrest in determning there was sufficient
evidence to establish probable cause to arrest M. Jenkins
(R223-225). The identification found in this record was
initially of the car as it pulled into the parking |Iot.
(R168) . The CI ran across the street as the brown car is
pulling into the Texaco lot. (R168). The CI identified the
car, but the record does not contain any identification by the
Cl of M. Jenkins prior to stopping the car. (R168). Thi s
kind of identification does not supply enough verifiable
information to provide the police with probable cause for an
arrest. The Cl is a drug buyer who call ed soneone to buy sone
drugs, gave a vague description of the seller and his vehicle,
and then pointed out M. Jenkins’ vehicle as matching that
vague description. Even the police testinony did not reflect
a belief that this was enough information to justify an arrest
of M. Jenkins when his <car pulled up to the Texaco
station. (R179). The trial judge also found that there was a

smal | quantify of drug at issue, despite a conplete |ack of
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record evidence about the amobunt of drugs or form of cocaine
involved in the sale. (R225).

This Court has stated that an appellate court should
accord a presunption of <correctness to the trial «court's
rulings on notions to suppress with regard to the trial
court's determnation of historical facts, but appellate
courts nust independently review m xed questions of |aw and
fact that ultimtely determ ne constitutional issues. Ri ver a
v. State, 859 so.2d 495, 509 (Fla. 2003). A review ng court
should not presume facts to be correct that have no factual
basis in the record, and  nust review de novo the
constitutional and statutory i nterpretation guestions
presented in this case.

The police actions of removing M. Jenkins from his car
at gunpoi nt and handcuffing him constituted an arrest and not
a nmere detention. The search of his vehicle and his person
were not justified by the facts known to the police, because

no weapons were suspected. Harvey v. State, 703 So.2d 1113

(Fla. 1% DCA 1998). A search during a detention can be
justified only by a reasonable belief that the suspect is
armed with a dangerous weapon. §8901.151, Fla. Stat. (2003).
The CI gave the police no information about any weapons and
the police had no information that M. Jenkins had any
weapons. (R200-201). The search of the car was not justified

by reasonable suspicion that the vehicle contained weapons
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Certainly if the police had no legal basis for searching M.
Jenki ns by neans of a pat down, the police had no |egal basis
for conducting the invasive search that |ead to the contraband

in this case. Harvey v. State, supra. The police had no | ega

grounds for searching M. Jenkins’ buttocks in a public
par ki ng | ot.

The Cl sinply did not provide enough information of the
kind that courts have found to be sufficient to establish

probabl e cause for an arrest. In Butler v. State, 655 So. 2d

1123 (Fla. 1995), this Court found that a CI who had provided
information that resulted in felony arrests 60% to 70% of the
time in at least twenty cases over less than three nonths.
The CI told the police that the seller wapped cocai ne inside
roll ed-up one-dollar bills and placed themin his pants pocket
to sell. The ClI additionally gave a detailed description of
the seller’s appearance, the location, type of drugs sold and
where the seller kept his supply of drugs and the nethod of
del i very. This kind of information could not be easily
detected by anyone seeing Butler on the street, but would be
known only by sonmeone who had had prior dealings with the
seller. 1d. at 1130-1131. The police in Butler corroborated
the information provided by the CI when they saw the descri bed
person turn away fromthe police and try to wal k away. Id.

By contrast, in this case, no detailed description was

given of M. Jenkins. The only information about his
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appearance was that he was a tall black man nanmed “D.” There
was no information given by the CI that showed particul ar
know edge about the seller. No information about the amount of
the sale, the form of the cocaine, the place where the seller
kept the cocaine, or the manner of distribution. The vague
vehicle description and the information easily observable by
the public, as provided in this case, are nore simlar to the

Cl veracity and information found lacking in Omens v. State,

854 So.2d 737 (Fla. 2d DCA 2003) and Mtchell v. State, 787

So.2d 224 (Fla. 2d DCA 2001) and Everette v. State, 736 So.2d

726, 727 (Fla. 2d DCA 1999). The lack of detail showi ng the
Cl’s knowl edge was not cured by the Cl’s identification of a
car which fit the vague description he had given the police.
The Cl’'s information was not enough to establish probable
cause and to pernmit an arrest at the tinme M. Jenkins drove up
to the gas station.

This being so, the search and resulting seizure were
illegal and suppression of the seized drugs, noney and cel
phone nust be suppressed. The district court’s decision nust

be quashed.

CONCLUSI ON
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Based on the argunents and authorities presented herein,
Petitioner respectfully requests that this Court accept
jurisdiction and quash the decision of the district court and

di scharge Petitioner.
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