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ARGUMENT

VWHETHER THE FLORIDAFISTRIP SEARCH STATUTE
PROVI DES THAT VI OLATI ONS OF THAT
LEG SLATI VELY MANDATED CODE OF CONDUCT FOR
POLICE STRIP SEARCHES CAN BE REMEDI ED
THROUGH THE EXCLUSI ONARY RULE?

The state, in a footnote, suggests that there is no
conflict between D.F. and this case, because the strip search
statute “seenms to inply that the statute applies to strip
searches conducted within places like a police station or
detention facility.” Answer Brief at 20 n.2. The state
gathers this conclusion from subsection (5) which provides “No
| aw enforcenent officer shall order a strip search within the
agency or facility without obtaining the witten authorization
of the supervising officer on duty.” 8901.211(5), Fla. Stat.
The plain |anguage of this provision does not Iimt the
statute’s applicability to only a building. Clearly the
| anguage “agency” neans the police or |aw enforcenent agency
as a whole. This argunment that m sconstrues the statute’'s
pl ai n | anguage shoul d be ignored.

The state further argues that this Court should limt its
deci sion to considering whether the exclusionary rule applies
to the strip search statute and ignore the presented issues of
whet her the search was constitutionally inmperm ssible as
unr easonabl e under the Fourth Anendnment or whether the police

had a lawful basis for arresting M. Jenkins. This Court’s
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jurisdiction over these issues is not |limted by the district
court’s certification of conflict. In this case the other two
presented issues nust be addressed, because they need to be
resolved prior to determ ning whether the strip search issue
remai ns as an issue. If the arrest and/or search are deened
illegal under the state or federal <constitutions, then
excl usion of the evidence is required as the renedy for those
constitutional violations and the strip search statutory
remedi es are no |onger at issue. Thus the only logical way to
address the issue certified to this Court is to consider all
three presented issues.

The state argues that damges are the intended sole
remedy inplied in this subsection 5. Answer Brief at 21.
This is not what the provision plainly states. To adhere to
this argument one nmust read into the statutory provision
meani ng that sinply is not there.

Additionally, to assert this position, one nust assune
that the legislature intended that violations of the strip
search statute could be effectively purchased by |aw
enf or cenent . In other words, statutory violations, according
to the state’'s interpretation, would only carry a financial
cost. This argunent in effect puts certain rights up for sale
and permts the governnent to violate those rights only at the
risk of paying nmoney for the violation. What real purpose
would the strip search statute |legislation serve, i f
violations were intended to be addressed only through jury
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awards? The state and district court’s interpretation of that
statute not only requires |ooking beyond the plain | anguage of
the statute, but requires replacing that plain |anguage wth
meaning that is at odds with the statute itself as a whol e.

As applied to M. Jenkins, the argunent that damages is
the sole provided renedy assunmes that M. Jenkins would be
able to retain sonme attorney to represent him in a damges
claim for a violation of the strip search statute, and that
such a claim would result in a damge award against the
i ndi vidual violating officers. This argunment has no basis in
the real practice of law as it occurs in this state and
country. Lawyers generally do not accept cases for which they
cannot obtain adequate relief for a client or conpensation for
services rendered. Under the state’'s reasoning, M. Jenkins
could have brought such a claim already, were there |awers
ready willing and able to assert such a claim and were the
nmoney damages clained to be available a reality. A search of
the Hillsborough County Circuit Court online records as of
July 18, 2006, shows no such | aw sui t.

http://207.156.115.81/oridev/crimnal pack.ins. | ndeed, M.

Jenkins has a district court’s witten opinion stating his

rights under the statute were violated. The renedy of civil
damages, although authorized by the statute, is in reality
only a nyth for M. Jenkins and others simlarly situated. It

is not reasonable or logical to construe the |legislatively
mandated renmedies to include only a renedy that provides no
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real relief for M. Jenkins or others simlarly situated.
An analysis of the exanple civil case cited by the state,

Welch v. Rice, 636 So.2d 172 (Fla. 2d DCA 1994), provides an

exanple of why the civil damages renmedy is a nyth in cases
like this. Welch involved a strip search of soneone for whom a
capi as had been issued after failing to appear for a violation
of a county ordinance requiring a license for her cat. A
danages claim for a strip search statue violation against a
woman who failed to get her cat a license is a very different
case from that presented in M. Jenkins drug sale case. |t
seens reasonable to conclude that one does not anticipate
being strip searched if arrested for failing to obtain a pet a
i cense, whereas that is not a reasonable assunption if one
engages in drug sales. An exam nation of other cases |isted

by Justice Scalia in his mjority opinion in Hudson V.

M chigan, 126 S.Ct. 2159 (2006), as exanples of danamge clains

for constitutional violations, shows that such danage clains
in reality are brought on behalf of a person injured in a
manner apart from the police constitutional or statutory

violation itself. See Geen v. Butler, 420 F.3d 689 (7'" Cir.

2005) (homeowner and girlfriend filed 1983 suit after police
vi ol ated knock and announce rule to enter honme and search

parolee to whom they had rented a room; Holland ex rel.

Overdorff v. Harrington, 268 F.3d 1179 (10'" Cir. 2001)(suit

regardi ng disputed violation of knock and announce rule where
no evidence of the crine was seized during the honme search and
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where SWAT team used firearnms against mnor children ages 4,

8, and 14): Mena v. City of Sim Valley, 226 F.3d 1031 (9'"

Cir. 2000)(concerned police entry into hone owned by Mena to

search rented out room where rented roonms were separately
padl ocked and where police during search woke up an 18 year
old girl, not the subject of the search, and imediately

handcuffed her); Gould v. Davis, 165 F.3d 265 (4'" Cir.

1998) (no knock search of suspect’s parent’s hone for a handgun
when suspect was in custody and police had no factual basis
for believing parents would not otherwise permt police to
execute search warrant).

If the exclusionary rule is elimnated as a strip search
violation renedy, then the police have no incentive to pay
attention to the statute’'s requirenents, as a violation of
that law will generally cause no conpensable injury to the
victimof the violation. Loewenthal, MIton A, Evaluating the

Exclusionary Rule in Search and Seizure, 49 UMKC L.Rev. 24

(1980). (study of police attitudes toward the exclusionary
rule showing, inter alia, that regardless of what substitute
remedi es m ght be provided, the police are ‘bound to view the
elimnation of the exclusionary rule as an indication that the
fourth amendment is not a serious matter, if indeed it applies
to themat all.” at 30).

The United States Supreme Court recently held that the
exclusionary rule does not apply to violations of the knock

and announce rule. Hudson v. Mchigan, 126 S.Ct. 2159 (2006).
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In so holding a bare mpjority of the high court stated that
the interests that underlie the knock and announce rule, do
not underlie the exclusion of the evidence obtained for a
violation of the knock and announce requirenment. Because
knocki ng and announci ng alone does not result in finding the
evi dence sought to be ecluded, the high court reasoned the
pur poses of the exclusionary rule are not served in using that
remedy for that kind of constitutional violation.

Hudson and its reasoning do not apply to this strip
search violation. The knock and announce rule is not at issue
in this case, so Hudson does not provide precedent for this
i ssue. The logic of Hudson also does not conpel elimnating
the exclusionary rule as a remedy for violations of the strip
search statute.

The purposes of the strip search statute clearly are
served through the use of the exclusionary rule as a renedy.
The evidence sought to be excluded here was discovered here
only during the offensive search that violated the statute
The offensive search did not have to occur in the manner
chosen by the police, but could easily have been done in a
nore private setting than a public parking | ot during business
hours in a major city. The police m sconduct was not a matter
of mere mscalculation or timng, but a matter of clear
choices made in violation of straightforward | egislatively set
forth procedures.

The wrong done in this case is not simlar to the Hudson
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knock and announce wong of waiting only 3 to five seconds
prior to entering a hone when a longer wait prior to entry
woul d have made the hone entry conpletely legal. 1In this case
an eighteen-year-old young man had his buttocks visually
searched in a public parking Iot during normal business hours.
The police choice of where to conduct the search and the
manner of the public search is the harm The wrong suffered
is clearly not only to M. Jenkins, but to the public
subjected to the search, as well as to the stated privacy
principles specifically delineated by the legislature in the
strip search statute.

The | egislature enacted the strip search bill to protect
a greater good which includes those person subjected to
viewing the strip search, as well as the person searched.
This point is poignantly exenplified in the facts of Laster v.
State, SC06-1016, currently pending before this court for
consideration of the sanme strip search statute issue. M.
Laster’s strip search occurred in front of a three-year-old
boy and his nother who lived in the neighborhood where the
police publicly exposed M. Laster’s buttocks during the strip
sear ch. The strip search law defines the paraneters of
privacy afforded an arrested person as well as the paraneters
of protection afforded the greater society from view ng the
arrest process. Thus exclusion of evidence seized in
violation of the strip search |laws clearly serves the purposes

of the strip search | aws.



Justice Scalia s reasoning in Hudson would require the
use of the exclusionary rule in this instance. Justice Scalia
stated that exclusion of the evidence nust serve to protect
the violated rule. Here exclusion of the evidence protects
the violated privacy rule. This is so because the |egislature
has set forth a sinple body of rules regarding strip searches.

The statutory provisions can easily be adhered to in npst
cases and easily could have been followed in this case. | f
the police can conduct a public strip search as occurred in
this case wi thout otherw se jeopardizing their investigation
then this strip search legislation ambunts to no nore than a
set of suggested guidelines. If danmages is the sole renedy,
then the police can violate the rule and nerely pay for a
given viol ation. Exclusion of the evidence, on the other hand,
serves to protect the legislatively spelled out rules for
privacy during a strip search. See Kam sar, Yale, “In Defense

of the Search and Seizure Exclusionary Rule,” 26 Harv. J. L. &

Pub. Pol’y 119 (2003). If evidence gotten in violation of the

strip search legislation is subject to exclusion, then the
public’s privacy interests are protected and the police have a
reasonabl e way of conducting a strip search. If exclusion is
not a renmedy, then the police have no investigative incentive
to follow the legislature’s rules and the public and arrestees

are subjected to the police choice foruns for strip searches.

The state argues that “the deterrent purpose of the
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exclusionary rule is lost in a case in which the police did
not engage in willful or negligent conduct.” Answer Brief at
26. The state does not explain how the police conduct in this
case was reasonable or proper or was not willful or negligent.

This case concerns the willful disregard of the strip statute
requi rements. The police did not need to search M. Jenkins in
the time, place and manner in which they chose to search him

This case is exactly the sort of case for which exclusion of
the evidence is the gpropriate renmedy for deterring future

simlar police m sconduct.
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