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STATEMENT OF THE CASE AND FACTS

Respondent was charged wth Possession of Cocai ne,
| ntroduction of Contraband Into a Detention Facility, Possession
of Cannabis (less than 20 grans), and Resisting a Law

Enf orcement Officer Wthout Violence. (V1/R15).

At the tine of trial Janmes Sil bert had been enployed by the
Fl ori da Departnent of Law Enforcenent for twenty years, sixteen
of which as a crinme |aboratory anal yst supervisor. (V2/T116).
M. Silbert holds a Bachelor of Science degree in forensic
science. (V2/T117). M. Silbert supervises the eight analysts,
two forensic technol ogi sts, and support staff in the chem stry
section of the Tanpa crinme lab. (V2/T117). The analysts of the
chem stry section are responsible for testing and identifying
suspected controll ed substances. (V2/T117). 1In addition to his

supervisory duties, M. Silbert is also an analyst. (V2/T117).

M. Silbert explained to the jury the procedure by which
evi dence is obtained, secured, and analyzed by the crine |ab
(v2/ T118). Specifically, M. Silbert testified that various |aw
enforcenent agencies bring suspected narcotics to the crine |ab
in sealed containers. (VvV2/T118). The crime lab’ s intake
di vi sion docunents the condition of the substances and their

contai ners and assigns a FDLE case nunber. (V2/T118). |Intake



al so seals the evidence in FDLE packagi ng upon which the FDLE
case nunber is docunented. (V2/T119). The evidence is stored
in a vault and the case file reflecting the FDLE case nunber is
given to M. Silbert as |lab supervisor. (V2/T119). M. Silbert
t hen assigns the case to one of the analysts. (V2/T119). When
the analyst gets the file, he or she wll request that the
evi dence corresponding to the assigned FDLE case nunber be

released fromthe vault for testing. (V2/T119).

When t he anal yst obtains the substance he or she will open
t he packaging w thout breaking the original seal. (V2/ T119).
The analyst will perform an analysis, generate data, and record

test results. (V2/T119). The evidence is reseal ed, marked for
identification purposes by the analyst, and returned to the
vaul t. (V2/ T119). After the analysis is conplete, the

analyst’s report is given to M. Silbert for review (V2/T119).

M. Silbert testified Anna Deakin initialed the FDLE seal in
this case. (V2/T120). Ms. Deakin was an analyst with FDLE for
five years before leaving to take a job with the Federal Bureau
of Investigations in 2004. (V2/T145). Furthernore, M. Silbert
testified the evidence packaging bore the FDLE case nunber
corresponding to Ms. Deakin’s report and case file. (V2/T120).

After confirmng M. Deakin's report is kept in the regular



course of business at the FDLE | ab, the state noved to introduce
the report into evidence. (V2/T121). Defense counsel objected
to the introduction of the lab report arguing it was hearsay and
its introduction would violate Respondent’s right to cross
exam ne Ms. Deakin. (V2/T122). The court excused the jury and

heard argunment on the issue. (V2/T123).

Def ense counsel stated he understood Ms. Deakin was no
longer with FDLE and currently out of state. (V2/ T123).
Nonet hel ess, defense counsel was under the inpression that Ms.
Deakin was going travel to Florida for the trial. (V2/T123).
Counsel stated he was surprised Ms. Deakin was not at the trial
(V2/T123). After hearing argunment, the court overruled
counsel’s objection and allowed the state to introduce the

report as a business record. (V2/T139).

M. Silbert retook the stand and confirnmed M. Deakin
generated the report at the tinme of the analysis or shortly
thereafter. (V2/T141). M. Silbert also reiterated that it is
the regular practice of the FDLE crinme lab chem stry division to
make and keep such records. (V2/T141). Based on his review of
the report and case file, M. Silbert testified the off-white
substance was identified as cocaine, and the plant materi al was

identified as cannabis. (V2/T142).



On cross examnation M. Silbert acknow edged he did not
“stand over Ms. Deakin and watch her” conduct the analysis.
(V2/ T143). Vhen asked if there was any way to know whet her Ms.
Deakin followed the correct procedure in conducting her
anal ysis, M. Silbert stated, “. . . based on ny observation of
the case file . . . she did follow procedure.” (V2/T144). On
redirect, M. Silbert explained that it is FDLE |ab protocol
that all analysts’ reports are submtted to a supervisor for
review before the results are released to |aw enforcenent.

(V2/ T146) .

Respondent was convicted on all counts and appealed his
convi ctions and sentences to the Second District Court of Appeal
arguing his Sixth Amendnent right to confrontation was viol ated
because he could not cross exam ne M. Deakin. The Second
District Court of Appeal agreed and reversed the drug-rel ated
convi ctions and sentences. Thereafter, the court granted the
state’s Motion for Rehearing in part and certified the foll ow ng

guestion to this Court as a question of great public inportance:

DOES THE ADM SSI ON OF A FLORI DA DEPARTMENT
OF LAW ENFORCEMENT LAB REPORT ESTABLI SHI NG
THE |ILLEGAL NATURE OF THE SUBSTANCES
POSSESSED BY A DEFEENDANT VI OLATE THE
CONFRONTATI ON  CLAUSE AND CRAWORD V.
WASHI NGTON, 541 U.S. 36 (2004), WHEN THE
PERSON WHO PERFORMED THE LAB TEST DI D NOT
TESTI FY?



SUMVARY OF THE ARGUVMENT

The Suprenme Court of the United States in Crawford v.

Washi nton, 541 U S. 36 (2004), determ ned the Sixth Amendnent
Confrontation Clause:s guarantee is procedural rather than
substantive. That is, the Clause Acommands, not that evi dence be
reliable, but that reliability be assessed in a particular
manner: by testing in the crucible of cross-exam nation.( 541
U.S. at 61. This required testing, though, applies only to
testinonial statenents of an unavailable wtness. 1d.

The Court did not provide a conprehensive list of all
statenments that are considered testinonial; but, the Court did
provi de certain exanples that can be used by way of conparison
to determ ne whether a statenment is testinonial. The Court
stated, that whatever else the term neans, it applies, at a
mninmum to the followng: 1) prior testinmony at a prelimnary
hearing; 2) prior testinony before a grand jury; 3) prior
testinmony at a fornmer trial; and, 4) statenents made during a
police interrogation. 541 U.S. at 68. AThese are the nobdern
practices with closest kinship to the abuses at which the
Confrontation Clause was directed.@ Crawford, 541 U S. at 61

The Court mandated that the Clause be interpreted with a

focus on these types of statements, which are the principle evi



the Cl ause was neant to address. Simlarly, the Court noted the
Cl ause should be read with reference to exceptions to the
hearsay rule that were well established at the tine of the
founding — specifically noting the business records exception.
Id. at 56.

Lab reports bear no resenblance to the types of statenents
identified in Crawford as testinonial. Lab reports do not
contain descriptive information that would generally be
presented through narrative testinony. While lab reports
contain a defendant’s nane, they ~contain no directly
accusatorial statenent against the defendant. The report itself
merely states the result of a well-recognized scientific test to
determ ne the conposition of a substance. This is not the type
of testinonial statements discussed in Crawford. The cross
exam nation of the specific analyst who conducted the test woul d
yield little, if any, valuable information to the defendant.
Rather, it is nore likely the cross exam nati on woul d consi st of
the chem st referring to his or her report.

The Second District Court of Appeal’s analysis in this case
perpetrates rather than elimnates the concerns of the Suprene
Court of the United States, which was the elim nation of Aopen-
ended bal ancing tests@ with regard to the Confrontati on Cl ause=s
protections. The Second District Court of found support for its

6



decision in Belvin v. State, (4'" DCA March 8, 2006), and Shiver

v. State, 900 So. 2d 615 (Fla. 1°" DCA 2005). Belvin and Shiver
bot h anal yzed whether a statenent is testinonial by considering
whet her “one woul d reasonably expect [the statenent] to be used
prosecutorially, and . . . was nmade under circunstances which
woul d | ead an objective witness to reasonably believe [it] would
be available for trial.” Shiver, 900 So. 2d at 618.

This is not the test for determ ning whether a statenment is
testinmonial. This definition of “testinonial” was proffered to
the United States Suprenme Court by the National Cimnal Defense
Lawyers Association in their Amcus Brief, and by Crawford
himself. Had the Court accepted this definition it would have
specifically stated such. Rat her, the Court provided a
hi storical analysis and exanples of the types of statenments the
Cl ause was neant to address. It is by conparison to these
exanmpl es, not the anorphous test of whether the declarant would
reasonably believe the statenent would be used at a later trial,
t hat one determ nes whether a statenment is “testinmonial” for
Confrontation Clause purposes.

Lab reports do not fall within the core class of statenents
at which the Clause is directed, and with which the Crawford
Court was concerned. Rather, they are nore akin to business
records, which are adm ssible wthout regard to the

7



Confrontati on Cl ause.



ARGUMENT

THE ADM SSI ON OF A FLORI DA DEPARMIENT OF LAW
ENFORCEMENT LAB REPORT GENERATED BY A NON-
TESTI FYI NG ANALYST DOES NOT VIOLATE THE
CONFRONTATION  CLAUSE ~OR  CRAWORD V.
WASHI NGTON, 541 US. 36 (2004).

The Si xth Anmendnent to the Constitution of the United States
provi des:

In all crimnal prosecutions, the accused
shall enjoy the right to a speedy and public
trial by an inpartial jury of the State and
district wherein the crime shall have been
commtted, which district shall have been
previously ascertained by law, and to be
informed of the nature and cause of the
accusations; to be confronted wth the
W t nesses against hinm to have conpul sory
process for obtaining wtnesses in his
favor, and to have the assistance of counsel
for his defense.

U. S. Const. anend. VI.

In Crawford v. Washington, 541 U S. 36 (2004), Crawford was

accused of stabbing a man who had allegedly tried to rape
Crawford=s wife, Sylvia. During the police investigation, both
Crawford and Sylvia nmade statenents to detectives. Syl vi a=s
statenent generally corroborated Crawford:=s except with respect
to whether the victimhad drawn a weapon prior to the stabbing.
This difference was significant because Crawford was claimng
sel f - def ense.

Because of Washington=s marital privilege, Sylvia could not

9



be called to testify against Crawford unless Crawford agreed to
wai ve the privilege. See, Wash. Rev. Code § 5.60.060(1),
(1994). The privilege does not apply, though, to a spouses out-

of -court statements. See, State v. Burden, 841 P. 2d 758 (\Wash

1992). Therefore, the only way Crawford woul d have been able to
cross exam ne Sylviass statenment, either at trial, or pretrial
woul d be to waive the privilege.

In deciding Crawford, the United States Supreme Court

rejected the rationale of Chio v. Roberts, 448 U S. 56 (1980),

which interm ngled the rules of evidence, specifically as to
hearsay, with the Confrontation Clause of the Sixth Amendnent.
According to the Roberts Court, the Clause’s purpose is to test
the reliability of statenents through cross exam nation. 1d. at
63. “This reflects the truism that *‘hearsay rules and the
Confrontation Clause are generally designed to protect simlar
values, . . . and ‘stemfromthe same roots.’” 448 U S. at 66

quoting, Mattox v. United States, 156 U. S. 237, 244 (1895), and

California v. Green, 399 U S. 149, 155 (1970). The Court held,

essential ly, al | hearsay statenments are subject to the
Confrontation Clause, but certain hearsay is adm ssi bl e wthout
bei ng subject to cross examnation if it bears “particul ari zed
guarantees of trustworthiness,” or is a “firmy rooted”
exception to the hearsay rule. Roberts, 448 U S. at 66. |If the

10



statenment fell into either category the statenment was deened to
have an “adequate indicia of reliability; therefore, according
to Roberts, cross examnation would do little to test the
statenment’s reliability. Id.

According to the Crawford Court, the flaw of the Roberts
rationale is two-fold. First, the adequate-indicia-of-
reliability test is too broad in that it applies the “sane node
of analysis whether or not the hearsay consists of ex parte
testinony.” 541 U S. at 60. Secondly, it is too narrow in that
it admts statenents that “do consist of ex parte testinony upon
a mere finding of reliability.” 1d. In rejecting Roberts, the
Crawford Court determ ned the Confrontation Cl ausess guarantee is
procedural rather than substantive. That is, the Clause
Acommands, not that evidence be reliable, but that reliability be
assessed in a particular manner: by testing in the crucible of
cross-examnation.@ 541 U S. at 61. This required testing,
t hough, applies only to testinonial statenents of an unavail able
witness. |d.

Crawford represents a shift froman evidentiary readi ng of
t he Clause whereby all hearsay statenents were subject to its
protections but some of which were adm ssible, absent cross

exam nation, if deened reliable; to a nore narrow readi ng that

11



requires cross examnation of only statenents that are at the
core of the Clause’s protection and, therefore, nust be subject
to confrontation. Consequently, the Constitution does not
mandat e confrontation for hearsay statenments that are not of the
type at the core of the Clause’s protections. Wil e those
statements mght still be hearsay and, therefore, may present
i ssues of an evidentiary nature, they present no constitutional
concern. 541 U.S. at 51; See also, W Jereny Counseller &

Shannon Rickett, The Confrontation Clause After Crawford v.

Washi ngton: Smaller Muth, Bigger Teeth, 57 Baylor L. Rev. 1

(Wnter 2005).

As further evidence of the Court’s intent to divorce the
Confrontation Clause fromthe rules of evidence Justice Scalia
poi nts out:

: not all hearsay inplicates the
Si xth Amendnent’s core concerns. An of f-
hand, over-heard remark m ght be unreliable
and thus a good candidate for exclusion
under the hearsay rules, but it bears little
resenblance to the civil-law abuses the
Confrontation Clause targeted. On the other
hand, ex parte exam nations m ght sonetines
be adm ssible under nodern hearsay rules,
but the Framers certainly would not have
condoned them

Crawford, 541 U. S. at 51.

The Court did not provide a conprehensive list of all

12



statenents that are to be considered testinonial, but the Court
did provide certain exanples that can be used by way of
conparison to determne whether a particular statenent is
testinoni al . The Court stated, that whatever else the term
means, it applies, at a mnimum to the following: 1) prior
testinony at a prelimnary hearing; 2) prior testinony before a
grand jury; 3) prior testinony at a fornmer trial; and, 4)
statenments made during a police interrogation. 541 U S. at 68.
AThese are the nodern practices with closest kinship to the
abuses at which the Confrontation Clause was directed. @ 1d. A
testinmonial setting “is the trigger that makes the Clause’s
demands nost urgent.” 541 U. S. at 65.

Furthernore, the Court exam ned the nature of testinonial
statenments by resorting to the historical underpinnings of the
Si xth Amendnment itself. 541 U S. at 41-51. At the tinme of the
founding, the comon-law tradition with regard to crim nal
trials required a witness=s live in-court testinony subject to
adversarial testing. 541 U S. at 42. Conversely, the civil |aw
permtted the use at trial of statenments made during ex parte
interrogations of w tnesses. 1d.

Despite this alleged difference, justices of the peace or

ot her government officials would often conduct fornmal pretrial

13



interrogations of witnesses in crimnal cases only to introduce
those statenents at trial wthout producing the wtnesses
themselves. 1d. The Court discussed a nunber of historically
significant cases in which out-of-court statenents nade in
response to interrogation by officials were subsequently used
agai nst an accused in a crimnal trial. See, 541 U S at 41-51.
The Court then stated:

First, the principal evil at which the
Confrontati on Clause was directed was the

civil-law node of crimnal procedure, and
particul arly Its use of ex parte
exam nati ons as evi dence agai nst t he
accused. It was these practices that the

Crown deployed in notorious treason cases
like Raleigh's; that the Mrian statutes
invited; that English law s assertion of a
right to confrontation was neant to
prohi bit; and that the founding-era rhetoric
decri ed. The Sixth Amendnent must be
interpreted with this focus in mnd.

541 U. S. at 50.

In addition to the requirenent that the Cl ause be read with
reference to the types of practices at which it was directed,
the Court also stated that the Clause should be interpreted with
reference to the exceptions that were well established at the
time of the founding. 541 U S. at 54.

This is not to deny, as the Chief
Justice notes, that "[t]here were always
exceptions to the general rule of exclusion”
of hearsay -evidence. (citation omtted).

Several had beconme well established by 1791.
14



(citation omtted). But there is scant
evidence that exceptions were invoked to
admt testinmonial statenments against the
accused in a crimnal case. Mst of the
hear say exceptions covered statenents that
by their nature were not testinonial--for
exanpl e, business records or statenents in
furtherance of a conspiracy. W do not infer
from these that the Franmers thought
exceptions would apply even to prior
testi nmony.

541 U. S. at 56 (enphasis added).

The recognition of business records as non-testinonial was a
point on which both the mmjority and concurring opinions in
Crawford agreed. Chi ef Justice Rehnquist wote in his
concurring opinion that, Ato hold otherwise would require
numerous additional w tnesses wi thout any apparent gain in the
trut h-seeki ng process. i 541 U S. at 76.

Section 90.803(6), Fl a. St at . (2004), permts the
i ntroduction of business records, and reads in part:

a) A menorandum report, record, or data
conpilation, in any form of acts, events,
condi tions, opinion, or diagnosis, made at
or near the time by, or from information
transmtted by, a person with know edge, if
kept in the course of a regularly conducted
busi ness activity and if it was the regul ar
practice of that business activity to make
such nmenorandum report, record, or data
conpilation, all as shown by the testinony
of the custodian or other qualified wtness,
or as shown by a certification or
decl aration that conplies with paragraph (c)
and s. 90.902(11), wunless the sources of
i nformati on or other circunstances show | ack

15



of trustworthiness. The term "business" as
used in this paragraph includes a business,
institution, associ ati on, pr of essi on
occupation, and <calling of every Kkind,
whet her or not conducted for profit.
Busi ness records are presuned accurate because they are
relied upon by a business in the conduct of its daily affairs

and the records are customarily checked for correctness during

t he course of business activities. See, Hawt horn v. State, 399

So. 2d 1088 (Fla. 1°" DCA 1981); See also, Charles W Earhardt,
Fl ori da Evidence, 8 803.6, West Publishing 2004 Ed.

In determning what is testinonial for purposes of the
Confrontation Clause it is also helpful to look to United States
Supreme Court precedent prior to Crawford. In Wiite .
I1linios, 501 U S. 346, 359 (1992) Justice Thomas:s concurring
opinion, in which Justice Scalia joined, foreshadowed the Court-s
ultimte decision in Crawford. Justice Thomas wote that the
critical phrase within the Clause is Awi tness against him¢
Justice Thomas went on to note, AUnfortunately, in recent cases
in this area, the Court has assuned all hearsay declarants are
W t nesses agai nst:- a defendant within the neaning of the d ause .

an assunption that is neither warranted nor supported by the
hi story or text of the Confrontation Clause.@§ 501 U S. at 359

(internal citations omtted).

16



Mor eover, Justice Thomas stated that a definition of the
term Awitness against hind that included a consideration of
whet her the statenent was made in contenplation of |egal
proceedi ngs Awould entangle the courts in a nultitude of
difficulties.® 502 U S. at 364. Anong ot her things, Justice
Thomas noted the approach does not clarify who nust be
contenpl ati ng | egal proceedi ngs, the declarant or the |listener -
or both. I d. Rat her, Justice Thomas opted for a definition
more in line with formalized testinonial evidence, which is at
the core of the Clauses protections. 502 U S. at 365. Under
t his approach, Justice Thomas argued, the Clause would not be
construed to extend Abeyond the historical evils at which it was
directed.@§ 502 U S. at 365.

Earlier in the Court:z:s Confrontation Clause jurisprudence,
Justice Harlan struggled with the concept the Cl ause protects
agai nst overly broad exceptions to the hearsay rule. Dutton v.
Evans, 400 U.S. 74, 94-5 (Harlan, J. concurring). Justice
Harl an argued the Clause does not prescribe what Kkind of
statenents nust be the subject of live, in-court testinony, but
rather it mandates the procedure by which statenments that nust
be given infra-judicially are to be tested - i.e. cross

exam nation. 400 U. S. at 94, citing, J. Wgnore, Evidence " 1397

17



(3d Ed. 1940). In other words, as the Court ultimtely deci ded
in Crawford, the Confrontation Clause:s guarantee is procedura
rather than substantive. Crawford, 541 U. S. at 61. Justice
Harl an went on to state,

Nor am | now content with the position I
took in concurrence in California v. Green,?
supra, that the Confrontation Clause was
designed to establish a preferential rule,
requiring the prosecutor to avoid the use of
hearsay where it is reasonably possible for
himto do so -- in other words, to produce
avail able witnesses. Further consideration
in the light of facts squarely presenting
the issue, as Green did not, has led ne to
conclude that this is not a happy intent to
be attributed to the Franers absent
conpel ling linguistic or historical evidence
pointing in that direction. It is common
ground that the historical understanding of
the clause furnishes no solid guide to
adj udi cat i on.

A rule requiring production of avail abl e
W t nesses woul d significantly curtail
devel opment of the law of evidence to
elimnate the necessity for production of
decl arants where producti on would be unduly
i nconvenient and of small wutility to a
def endant. Exanples which come to mnd are
the Business Records Act, 28 U S C =
1732-1733, and the exceptions to the hearsay
rule for of ficial st at enent s, | ear ned
treatises, and trade reports. See, e. g.,
Uni form Rul es of Evidence 63 (15), 63 (30),
63 (31); Glstrap v. United States, 389 F.2d

1300 U.S. 149 (1970).
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6 (CA5 1968) (business records); Kay v.
United States, 255 F.2d 476 (CA4 1958)
(l aboratory analysis). | f the hearsay
exception involved in a given case is such
as to comend itself to reasonable nen,
production of the declarant is likely to be

difficult, unavailing, or pointless. 1In
unusual cases, of which the case at hand may
be an exanmpl e, t he Si xth Amendment

guar antees federal defendants the right of
conpul sory process to obtain the presence of
w t nesses, and in Washington v. Texas, 388
US 14 (1967), this Court held that the
Fourteenth  Anmendnent extends the sane
protection to state defendants.

Dutton, 400 U S. at 95-96 (Harlan, J. concurring).

While the United States Suprene Court squarely rejected the
adequate-indicia-of-reliability t est with reference to
testinonial statenments, it also mde clear that where non-
testinonial statenments are concerned, reliability factors beyond
a prior opportunity for cross exam nation are to be consi dered.
Crawford, 541 U S. at b56. Mor eover, where non-testinonial
statenents are concerned, Ait is wholly consistent with the
Framers' design to afford the States flexibility in their
devel opnent of hearsay |aw-as does Roberts, and as would an
approach that exenpted such statenents from Confrontation C ause
scrutiny altogether.f§ 541 U S. at 68.

Since the United States Supreme Court’s decision in

Crawford, a nunber of courts have addressed the issue of what
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the term “testinonial” nmeans for purposes of Confrontation
Cl ause anal ysi s.

In addressing the nearly identical issue presented here, the
Suprenme Court of Massachusetts held a |ab report nmenorializing
the procedure used to analyze substances suspected to be
contraband are non-testinonial and, therefore, adm ssible
w thout violating the defendant’s right to confrontation.

Commonweal th v. Verde, 827 N.E. 701 (Ma. 2005). 1In Verde, |aw

enforcement officers executed a search warrant for the
def endant’ s house and found approximately 102 grans of cocaine
inits various forns, and other itenms commonly used in the drug
trade.

At the defendant’s trial for trafficking in cocaine, the
state introduced certificates of analysis with respect to the
drugs found in the defendant’s house. The anal yst who perforned
the tests on those drugs did not testify; rather, the |aboratory
manager testified he personally exam ned the test results and
concurred with the results reported on the certificates. On
appeal , t he defendant argued he was deprived of hi s
constitutional right to confront the analyst who actually
perfornmed the tests.

In rejecting the defendant’s argunent, the Suprenme Court of
Massachusetts hel d:
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Certificates of chem cal analysis are
neit her discretionary nor based on opinion;
rather, they nerely state the results of a
wel | -recogni zed scientific test determ ning
the conposition and quantity of t he
subst ance. (citation omtted).
Additionally, the certificate is adm ssible
only as prima facie evidence of the
conposition, quality, and weight of the

subst ance, (citation omtted), which a
defendant may rebut if he doubts its
correctness. Accordi ngly, t hese drug
certificates are well wthin the public
records exception to the confrontation
cl ause.

Furthernmore, we do not believe that the
adm ssion of these certificates of analysis
inmplicate “the principal evil at which the
Confrontation Clause was directed

particul arly its use of ex parte
exam nati ons as evi dence agai nst t he
accused.” (citation om tted). The

document ary evi dence at issue here has very
little kinship to the type of hearsay the
confrontation clause intended to exclude,
absent and opportunity for Cross-
exam nation. Rather, it is akin to business
or official records, which the Court stated
was not testinonial in nature.

827 N.E. at 705-06.
Simlarly, Third District Court of Appeal of California
found | aboratory reports regarding the analysis of alleged rock

cocaine were not testinmonial. People v. Johnson, 19 Cal. Rpt.

3d 230 (Ca. Dist. Ct. App. 2004). The court nade simlar
findings to the Massachusetts Supreme Court in that [ab reports

are not within the core class of testinony with which the
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Crawford Court was concerned, and at which the Sixth Arendnent’s
Confrontation Clause is directed. 1d. at 232-33. Additionally,
the court held |aboratory reports do not “bear wtness” or
function as the equivalent of in-court testinony. The court
noted that had the report’s preparer taken the stand, he or she
would likely only to be able to authenticate the docunent and
woul d not be able to testify from an i ndependent recollection of
the test itself. Id. at 233. Citing the Suprenme Court of

California s decision in People v. Arreola, 875 P. 2d 736 (Ca.

1994), the court further observed:

In Arreola, our Suprene Court expl ai ned:
"There is an evident distinction between a
transcript of former live testinony and the
type of traditional 'docunentary' evidence
involved in [case nane omm tted] that does
not have, as its source, |live testinony....
[ T he need for confrontation is particularly
i nportant where the evidence is testinonial,
because of the opportunity for observation
of the witness's deneanor. [citation omtted
in original.] Cenerally, the wtness's
deneanor is not a significant factor in
eval uating foundational testinmony relating
to the admssion of evidence such as
| aboratory reports, invoices, or receipts,
where often the purpose of this testinony
sinply is to authenticate the docunmentary
mat eri al, and where the author, signator, or
custodi an of the docunment ordinarily woul d
be wunable to recall from actual nenory
i nformation relating to the specific
contents of the witing and would rely
i nstead upon the record of his or her own
action." (citation omtted.)
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Here, the |aboratory report was not a
substitute for live testi nony at
[ appellant’s] revocation hearing; it was
routi ne docunentary evidence. Thus, it did
not anount to "testinonial" hearsay under
Crawford, and its adm ssion was consistent
with the rationale of Arreola. "Were
nont esti nonial hearsay is at issue, it is
whol |y consistent with the Franmers' design
to afford the States flexibility in their
devel opnent of hearsay |aw . "
(citation omtted).

Id. at 1412-13; See also, Oregon v. Thackaberry, 95 P. 3d

1142 (Or. Ct. App.)(2004) (holding a |aboratory report of a
toxicology test neither qualifies or seens analogous to
testinony at a prelimnary hearing, before a grand jury, or at a
former trial. “Nor, in the |least obvious way, is it a statenent
made during a police interrogation or closely analogous to

one.”); New York v. Brown, 2005 N.Y. Slip. Op. 25303 (N.Y.,

Queens Div. 2005)(holding the records of DNA testing do not
contain opinions of a testinonial nature and sinply nenorialize
tests that were conducted and the results reached.)

The Court of Appeals of Colorado, in an unpublished opinion,
also dealt with the issue of whether |lab reports are testinoni al

under Crawford. Colorado v. Hinojos-Menendez, Case No. 03CA0645
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(Co. Ct. App. July 28, 2005).% The court noted the najority of
jurisdictions that have reached this issue have held | ab reports
are non-testinmonial.® Additionally, the court noted, citing the
Second District Court of Appeal’s decision in the instant case,
Florida has thus far aligned itself with the mnority of
jurisdictions that treat various docunments prepared at the
behest of |aw enforcenment as testinonial. The court declined
the appellant’s invitation to join the mnority finding the
maj ority cases to be better reasoned.

In aligning itself with the majority reasoning, the court
noted that l|lab reports bear no resenblance to the types of
statenments identified in Crawford as testinonial. The court
further reasoned that |ab reports do not contain descriptive
information that would generally be presented through narrative
testi nony. Finally, while lab reports contain a defendant’s
name, they contain no directly accusatorial statenent against

t he defendant. Based on the foregoing, the court held I|ab

2 Petitioner has included in the appendix copies of the

unpubl i shed opinions referenced in the Initial Brief for the
Court’ s conveni ence.

8 Other jurisdictions have held that a testifying expert can rely
on a report of a non-testifying expert in formng his or her
opi nion w thout violating Crawford. See, North Carolina v.
Bunn, 619 S.E. 2d 918 (N.C. Dist. Ct. App. 2005); Wsconsin v.
Barton, 709 NNW 93 (Ws. Dist. Ct. App. 2005).
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reports are not testinonial and neither Crawford, nor the Sixth
Amendment Confrontation Clause, nmandates confrontation. See

al so, Denoso v. Texas, 156 S.W 3d 166 (Tx. Ct. App.

2005) (hol ding autopsy report is adm ssible wi thout the testinony
of the pathol ogi st who conducted the autopsy and rel ated tests
because the report is not akin to the types of statenments with
whi ch the Confrontation Clause is concerned.)

The Second District Court of Appeal’s decision in this case
is contrary to the United States Suprene Court’s interpretation
of the Confrontation dause. According to the Second District
Court of Appeal, “technically, an FDLE |l ab report is a record

kept in the regular course of business, but by its nature is it

i ntended to bear wi tness against an accused.” Johnson v. State,

31 Fla. L. Wekly D 125 (Fla. 2d DCA Dec. 30, 2005) (enphasis
added). The court does not specify what in the reports nature
causes it to be accusatory. The court does cite as conparison

this Court’s holding in Baber v. State, 775 So. 2d 258, (Fl a.

2000) that permtted the adm ssion of hospital blood test. In
Baber, this Court noted the *“hospital . . . did not have an
interest in the outconme of the future crimnal case | odged
agai nst the defendant.” 775 So. 2d at 262.

Presumably, then, the Second District Court of Appeal
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determ ned, in part, that lab reports were “testinonial” because
they were generated by chemst enmployed by the Florida
Departnment of Law Enforcenent as opposed to a chem st enpl oyed
by a hospital or private |ab. There are nunmerous flaws in that
| ogi c. First, FDLE chem sts have no vested interest in the
outcome of a crimnal trial. FDLE chem sts are not responsible
for the “prevention and detection of crinme or the enforcenent of
the penal, crimnal, or highway |laws of the state.” See, 8§
943.10(1) (2004) (defining “l aw enforcenent officer” for purposes
of 88 943.085-943. 255 regarding training and qualifications of
| aw enforcenent officers). Contrary to what is depicted in
popul ar television shows such as CSI, FDLE chem sts do not
conduct investigations, nmake accusations of crimnal conduct, or
track down offenders. Nor do FDLE chem sts have the power to
arrest individuals and subject them to prosecution. Rat her,
their primary responsibility is to performa scientific analysis
of substances provided by investigating authorities statew de.
See, 8§ 943.31, Fla. Stat. (2004)(providing for a state-w de
crimnal analysis |aboratory to nmet the needs of crimnal

justice agencies.)*

*Not ably, the various state-wi de crimnal analysis |aboratories’
services “shall also be available to any defendant in a crimna
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More inportantly, the flaw in this analysis is that is
perpetrates rather than elimnates the concerns of the Suprene
Court of the United States, which was the elim nation of Aopen-
ended bal ancing tests@ with regard to the Confrontati on Cl ause=s
protections. The Second District Court of Appeal found support

for its decision in Belvin v. State, (4'" DCA March 8, 2006), and

Shiver v. State, 900 So. 2d 615 (Fla. 1° DCA 2005). Both Belvin

and Shiver dealt with breath test affidavits, not lab reports.”>

Further, Belvin and Shiver both determ ned the breath test
affidavit is testinonial because “[i]t contained statenents one
woul d reasonably expect to be used prosecutorially, and was nade
under circunstances which would |lead an objective witness to
reasonably believe the statenents woul d be available for trial.”
Shiver, 900 So. 2d at 618.

This is not the test for determ ning whether a statenent is
testinoni al . In Crawford, the Suprene Court of the United
States discussed a nunber of proposed definitions for the term

“testinmonial.” Specifically, the Court cites the Am cus Bri ef

case upon a showi ng of good cause and upon order of the court
." 8 943.33, Fla. Stat. (2004).

® The State maintains both Belvin and Shiver were incorrectly
deci ded, nonetheless, |lab reports are qualitatively different
than breath test affidavits.
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of the National Association of Crimnal Defense Lawers. et al.
proposed definition that testinonial means, Astatenents that were
made under circunstances which would | ead an objective w tness
reasonably to believe that the statenment would be available for
use at a later trial.@ 541 U S. at 51-52. Rather than adopting
this test, the Court stated:

These formulations all share a common

nucleus and then define the Clause's
coverage at various levels of abstraction

around it. Regardl ess of the precise
articulation, sone statenments qualify under
any definition--for exanpl e, ex parte

testinony at a prelimnary hearing.

Statenments taken by police officers in

the course of interrogations are also
testinonial under even a narrow standard.
Police interrogations bear a striking

resenbl ance to exam nations by justices of
t he peace in England. The statenents are not
sworn testinony, but the absence of oath was
not dispositive.

Crawford, 541 U S. at 52. (enphasis added).

Had the Suprenme Court of the United States accepted the
National Crim nal Defense Lawers’ definition it would have
specifically stated such. Rat her, the Court provided a
hi storical analysis and exanples of the types of statenents the

Cl ause was neant to address. It is by conparison to these

exanpl es, not the anorphous test of whether the declarant woul d
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reasonably believe the statenent would be used at a later trial,
t hat one determ nes whether a statenment is “testinonial.”

New York v. Fisher, 2005 Slip Opinion 51726U (Rochester D v.

2005) (unpublished), cogently explains the likely reason why the
crimnal defense attorneys’ definition was rejected by the

Court.

There is perhaps a good reason why a
maj ority of Suprenme Court Justices did not
adopt either Mchael Crawford’s or the
Def ense Lawyers’ definition. First, since
seven of the nine justices in Crawford voted
to discontinue Roberts’ anorphous anal ytica
framework, it is unlikely that they would
readily enbrace an essentially shapeless
standard requiring a court to find that “an
obj ective witness [woul d] reasonably .
believe that the statenent woul d  be
avai l able for use at trial at a later trial.
Nor, does it appear they would be quick to
endorse an equally elusive test focusing on
“pretrial statenents that declarants would
reasonabl y expect to be used
prosecutorially.” Such *“vague standards”
woul d spawn school s of inconsistent opinions
simlar to those bred by Roberts.

Fi sher also noted Justice Scalia s espoused phil osophy,
adopted by the mpjority in Crawford, that it is the Suprene
Court of the United States’ responsibility “to interpret the
Constitution in a way that secures its intended constraint on

judicial discretion.” Citing, Crawford, 541 U S. at 67.

Consequently, the Court’s decision in Crawford does not provide
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a I|limtless confrontation right subj ect to a court’s
determ nati on of whether a reasonable person would believe his
or her statenment would l|ater be used in a crimmnal trial.
Rat her, Crawford limts the Clause to its historical purpose of
providing the right to confront statenents made in a testinonial
setting and in response to official interrogation. See al so,

New Mexico v. Dedman, 102 P. 2d 561 (N.M 2004), (holding that

where the nurse who drew appellant’s blood did not testify the
report was adm ssi bl e because although the test was done at the
behest of |aw enforcenent, and the report is prepared for use at
trial “the process is routine, non-adversarial, and nmade to
ensure an accurate neasurenent.” The report is very different
from exanpl es of testinonial hearsay addressed in Crawford.)
The Second District Court of Appeal’s opinion does not seem
to state all business records are inadm ssible testinonial
hear say, just those that a court deens to have been conpil ed at
the request of |aw enforcement and that m ght later be used at
trial. The purpose of a lab report is to docunent that
| aboratory procedures and scientific criteria have been foll owed
in determning the conposition of a substance. It is not an
accusatorial statenment by the chem st that the person whose nane

appears on the report is guilty of an offense. It is not
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generated in response to any type of official, governnental, or
judicial interrogation. Finally, it is not recorded in a
“testinmonial setting” but rather in the sterility of a
scientific | aboratory.

Even if a lab report could be considered an accusatory
statenent, that does not lead to the conclusion the report is
testinoni al . The Suprenme Court of the United States did not
hold that all evidence used to prove an el enent of an offense,
or any other fact, is testinonial and, therefore, subject to
confrontation. Rather, the Court mandated that if the state is
going to use testinonial evidence to prove an elenment of the
of fense, or any other fact, that evidence nust be subject to
cross exam nation. Crawford held the Sixth Amendnment provides
t he procedure by which certain evidence nust be tested. The
Si xth Amendnment does not preclude the state from proving a fact
t hrough non-testinonial evidence. Nor does it provide the sole
met hod of testing the reliability, accuracy, or veracity of non-
testinoni al statenents.

Certainly, a defendant can challenge the accuracy of the
information contained in a lab report, but it is not nmandated by
the Sixth Amendnent that the <challenge be through <cross

exam nation. Notably, though, Respondent does not argue he did
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not have a prior opportunity to cross exam ne the chem st who

conducted the anal ysis. Respondent:s attorney was provided with

not only the lab report, but the nanme of the analyst who

conducted the tests. Counsel raised no objection to the
contrary. Therefore, Respondent had a prior opportunity to
confront the witness. Respondent was not placed in the

unt enabl e position, as was Crawford, to choose between refuting

testi nmoni al evi dence, or mai ntaining a |ong-recognized
privilege. Arguably, absent a requirement the defendant be
present at the tine the Astatement@ is being nade - i.e. at the

time of the analysis, which would be an unwor kabl e, unnecessary,
and overly cunbersonme procedure, pretrial depositions provide
def endants with an adequate opportunity to examne this type of
Wi t ness.

In addition to pretrial depositions, there are other avenues
by which crimnal defendants can chall enge the accuracy of a |l ab
report, just as there are many avenues by which to challenge
ot her types of non-testinonial evidence presented agai nst them
A crim nal defendant can test the accuracy of a |lab report by,
anong ot her things, independently testing the substance; calling
a defense expert to testify; or, as Justice Harlan noted,

conpelling the state chemist to testify at trial through
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conmpul sory process. A lab report nerely states the result of
a well-recognized scientific test to determ ne the conposition
of a substance. This is not the type of testinonial statenents
di scussed in Crawford. The cross exami nation of the specific
anal yst who conducted the test would yield little, if any,
valuable informtion to the defendant. Rather, it is nore
likely the cross exam nation would consist of the chem st
referring to his or her report. These reports bear no
resenbl ance to the evils at which the Clause was directed.

The introduction of the lab report is nmerely prim facie
evi dence of a substance:s conposition, quality, and quantity,
whi ch a defendant nmay rebut if he or she doubts its reliability.
It is only where testinonial evidence is concerned that the
Si xth Amendment:=s Confrontation Clause requires reliability
testing through the crucible of cross exam nation. Lab reports
are not testinonial, therefore, cross exam nation of the chem st
is not mandated by the Sixth Amendment to the United States
Constitution, the rules of evidence, or the United States
Suprenme Court:=s decision in Crawford.

This Court should answer the certified question in the

negati ve.
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CONCLUSI ON

Petitioner respectfully requests that this Honorable Court
reverse the holding of the Second District Court of Appeal.
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