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STATEMENT OF THE CASE AND FACTS

A. Backgr ound

In April 2001, the Florida Departnment of Environnental
Protection (“DEP"), entered into an agreenent with the
appel | ant, Cont r act Poi nt Fl ori da Par ks, L.L.C
(“Contract Point”). R1:167 and R1:178. Pursuant to the

agreenent, ContractPoint was to finance, construct and operate
143 vacation cabins, along with associated concessions, in eight
state parks. R1l:167. The consideration was the exclusive right
to operate the cabins and concessions until Decenber 31, 2032,
with tw renewal options of 10 years contingent upon
sati sfactory performnce. DEP was to pay nothing under the
agreenent. R1:179-180.

No cabins were built, however, and ultimately ContractPoi nt
filed a multi-mllion dollar breach of contract action against
DEP alleging wongful termnation of the agreenment and seeking
damages and lost profits for the duration of the agreenent,
including the two renewal periods. Following a jury trial in
2005, judgrment was entered agai nst DEP for $628,543.00. R1:6-7.
M ndful of section 11.066, Florida Statutes, and l|acking an

appropriation for this judgnment, DEP did not pay it.



B. Course of Proceedings and Disposition in the Lower Courts.
ContractPoint, in a new action, filed a petition for wit

of mandanus alleging that DEP was under a clear l|legal duty to
make paynent. R1: 1. In its notion to dismss the alternative
wit of mandanus, DEP contended that, there being no
appropriation to pay the judgnment, section 11.066, Florida
Statutes, barred paynent, thus precluding mandamus as an
avai l able renmedy. R1:34. In support of the notion, the
affidavit of Mchael Bullock, D rector of the D vision of
Recreation and Parks, stated:

4. At no tinme during that period [2000 to

the present] has noney in any appropriations

act, general or special, been allocated to

pay the subject judgnent. Nor are there

funds remaining fromthe “cabins initiative”

al l ocation to pay the judgnent.
R1:40-41; R1:195-196. The notion further pointed out that
courts have no authority to order appropriations. Thi s being
so, DEP argued that ContractPoint had no right to a wit of
mandanus.

ContractPoint’s nmenorandum in opposition to DEP s notion

asserted that five years previously, in Fiscal Year 2000-2001,
the legislature had appropriated $9,500,000 for the cabins

initiative. R1:133, 135. It also contended that DEP s argunent

was an “inperm ssible reassertion” of sovereign imunity that,



if adopted by the court, would render all state contracts
“illusory.” RI1:136, 139-140.

In reply, DEP again asserted that sovereign imunity and
separation of powers prevent courts from ordering paynent of
nmoney the |egislature has not appropriated, and again pointed
out that the $9,500,000 appropriated in Fiscal Year 2000-2001
had been expended on state parks cabins, as stated in the
Di vi si on Director’s affidavit. Rl: 172- 174; R1: 195-196.
Furt her, no appropriation wuld have been nade to pay
Contract Point since, under the agreenent, ContractPoint was to
finance and construct the cabins and concession facilities on
its own account, its consideration being the right to operate
the <cabins and concessions and receive incone therefrom
R1: 174, 179-180. DEP was to pay nothing to ContractPoint under
t he agreenent. Id.

DEP contended that the plain | anguage of sections 11.066(3)
and (4), Florida Statutes, made it clear that a judgnent can be
enforced only if the legislature has appropriated noney to pay
t he judgnent. R1:174-175. Wt hout such an appropriation, DEP
had no clear legal duty to pay, ContractPoint had no |l egal right
to demand paynment from DEP, and the alternative wit had to be
denied. 1d.

The trial court agreed with DEP, finding that:
3



[ T]he language in Section 11.066 is very
cl ear. No nonetary judgnent shall be paid
unl ess there is an appropriation nade by |aw
to pay the judgnent. And that is not the
case here.

R2: 220 (enphasis in the order). The trial court held that
section 11.066 was a reassertion of the State's sovereign
i mruni ty. R2:221-222. “[1]n the face of the clear |anguage of
Section 11.066, Florida Statutes, | am not prepared to say that
the Defendants had a clear |legal duty to pay the judgment of the
Plaintiffs without a specific appropriation for that purpose.”
R2: 222. Accordingly, the trial court denied the wit on the
merits.

The First District Court of Appeal reversed the trial

court. It concluded that this Court’s decision in Pan-Anerican

Tobacco Corp. v. Dep’'t of Corrections, 471 So. 2d 4 (Fla. 1984),

meant that the application of the sovereign inmunity doctrine to
contract actions “would result in the State’s inability to enter
into binding contracts.” Slip op. at 3-4. The First District
bel i eved the trial court’s determnation “that section 11.066,
Florida Statutes (1991), superseded the decision in Pan-Am
Tobacco” was wong. Because section 11.066 did not “express any
| egislative intent to overturn 22 years of case |aw subjecting
the state to breach of contract actions,” the First District

would not infer a “legislative intent to render all state

4



contracts void and neaningless for lack of nutuality of
obligation.” Slip op. at 5.1

The First District also relied on section 258.015(3)(a),
Florida Statutes, as indicative of legislative intent. That
section, enacted in 1996, states in part that “[t] he Legislature
finds it to be in the public interest to provide incentives for
partnerships wth private organizations wth the intent of
producing additional revenue to help enhance the wuse and
potential of the state park system” Slip op. at 6. The First
District noted that the contract referenced this statute. Slip
op. at 6, n. 1.

Finally, the First District was “not unm ndful” that “the
wording of the statute in question does not exclude contract
actions,” and that it was not “clear how DEP will conply if, in
fact, there is not a legislative appropriation to cover the
judgnent[.]” Consequently, it certified the follow ng question

as one of great public inportance:

DOES SECTION 11. 066, FLORI DA STATUTES, APPLY
VWHERE JUDGVENTS HAVE BEEN ENTERED AGAI NST
THE STATE OR ONE OF ITS AGENCIES IN A
CONTRACT ACTI ON?

Slip op. at 6-7.

! Because section 11.066 was enacted in 1991, which was seven

years after the Pan-Am Tobacco decision in 1984, the reference
to 22 years is inaccurate. See ch. 91-109, 840, Laws of Florida
(1991). Section 11.066 did not follow 22 years of case |aw

5




STANDARD COF REVI EW

ContractPoint’s entitlement to mandanmus relief, an order
directing DEP to pay the judgnent, is dependent upon a show ng
of the existence of a clear legal right on the part of the
petitioner, an indisputable and mnisterial duty on the part of
the respondent, and the absence of any adequate |egal renedy.

Wiest hoff Mem Hosp., Inc. v. Florida Elections Commin, 759 So.

2d 179 (Fla. 1st DCA 2001). Mandanmus may not be wused to
establish the existence of a right, but only to enforce a right
already clearly and certainly established in the |aw Fl ori da

League of Cities v. Smith, 607 So. 2d 397, 400-401 (Fla. 1992).

In ruling that section 11.066 did not apply to contract
actions and that ContractPoint was entitled to relief, the First
District decided a question of |aw Because the interpretation
of a statute is a pure question of law, this Court’s review is

de novo. Nagy v. Fla. Birth-Related Neurol ogical Injury Conp.

Ass’'n, 813 So. 2d 155, 159 (Fla. 4th DCA 2002).

SUMVARY OF THE ARGUMENT

Because the plain and unanbiguous |anguage of section
11.066 applies to judgnents in contract actions, the First
District erred in relying on other interpretive principles and

failing to apply the plain neaning rule.

6



Section 11.066 is an exercise of the legislature’s
exclusive constitutional power over appropriations and its
authority to determne to what extent the State’'s sovereign
immunity may be abrogated. This Court’s decision in Pan-Am

Tobacco Corp. v. Dep’'t of Corrections, 471 So. 2d 4 (Fla. 1984),

does not purport to limt that power and authority.

Applying section 11. 066 according to its plain nmeaning does
not lead to the “absurd result” of making all state contracts
“void and neaningless.” State contracts have always been
subject to the constitutional authority of the |egislature over
appropriations. Section 11.066 does not deprive parties to
state contracts of the right to sue the state and obtain a
j udgnent . Moreover, nothing in that statute suggests the

| egislature will not fairly consider all judgnents.



ARGUVENT

The First District erred in concluding that ContractPoint
was entitled to mandanmus relief to enforce its judgnent against
DEP. Contrary to the plain and unanbi guous | anguage of section
11. 066, Florida Statutes, the court held that that statute could
not have been intended to apply to judgnments in contract
actions.

Section 11.066 unequivocally states that a state agency i)
shall not pay or be required to pay nonetary danmages under “the
judgment” of any court except pursuant to appropriation nmade by
law, ii) that the sole renedy of “a judgnent creditor,” if there
has not been an appropriation nmade by law to pay “the judgnent,”
is to petition the legislature for an appropriation to pay “the
judgrment,” and iii) that it is a defense to an alternative wit
of mandamus to enforce such “a judgnment” that there is no
appropriation. § 11.066(3) and (4), Fla. Stat.?

Section 11.066 does not distinguish anong types of
judgnments, and expresses no legislative intent to exclude

contract judgnents. I ndeed, under Florida |law contracts wth

2 The term “appropriati on nade by |aw’ has the same nmeaning as in
Article VI, Section 1(c), of the Florida Constitution and neans
“noney allocated for a specific purpose by the Legislature by
law in a general appropriations act or a special appropriations
act.” 811.066(1), Fla. Stat.



the state are always subject to the appropriations power of the
| egi sl at ure. Nunerous Florida statutes make that clear. For
the reasons expressed below, the First District’s conclusion
that section 11.066 is wthout neaning or |egal significance
shoul d be reversed.

| . THE FIRST DI STRI CT ERRED | N DI SREGARDI NG THE PLAI N
LANGUAGE OF SECTI ON 11. 066, FLORI DA STATUTES.

A. The Plain and Unanbi guous Language of Section 11.066
Prohibits Paynent of Monetary Judgnents, Including
Judgnent s I n Contract Acti ons, W t hout an
Appropriation Therefor
In rejecting the plain and obvious neaning of section

11. 066 and holding that the legislature is presuned to know the

judicial construction of “existing |aw when it enacts new | aw,

the First District both msapplied and msstated that
presunpti on.
The preeminent principle of statutory interpretation --

what this Court has repeatedly called the “polestar” that guides

a court’s inquiry -- is legislative intent. Cty of Cearwater

v. Acker, 755 So. 2d 597 (Fla. 1999). “I'f the | anguage of a
statute is plain and unanbi guous, it must be enforced according

toits plain neaning.” Mtchell v. State, 911 So. 2d 1211, 1214

(Fla. 2005). In such cases the courts nust derive |egislative
intent from the words wused, wthout involving rules of

construction or speculating as to what the |egislature intended.

9



State v. Dugan, 685 So. 2d 1210, 1212 (Fla. 1996); Zuckernman v.

Alter, 615 So. 2d 661, 663 (Fla. 1993). Courts may not resort
to rules of construction when the words of a statute are clear

and legislative intent is manifest. Carawan v. State, 515 So

2d 161, 165 (Fla. 1987)(“[Clourts never resort to rules of
construction when the legislative intent is plain and

unanbi guous.”); Holly v. Auld, 450 So. 2d 217, 219 (Fla.

1984) (sane). Only where no clear intent exists does any other
rule of statutory construction cone into play. Carawan, 515 So.
2d at 165.

Because the [|anguage of section 11.066 nmakes |egislative
intent crystal clear, the plain nmeaning rule cannot be trunped
by resort to the principle that the “*legislature is presuned to
know the judicial constructions of a |aw when enacting a new
version of that law and ‘the legislature is presuned to have
adopted prior judicial constructions of a |law unless a contrary
intention is expressed in the new version.”” See Slip. op. at 5

(citing Jones v. ETS of New Ol eans, 793 So. 2d 912, 917 (Fla

2001)).%® Further, vhen it enacted section 11.066 in 1991, the

| egislature was not adopting a new version of a previously

% The First District’s opinion tersely paraphrases rather than
guotes the actual |anguage from Jones v. ETS of New Ol eans. See
Slip op. at 5.

10



existing statute that was freighted wth “prior judicial
constructions.” It was enacting a new statute pursuant to its
constitutional authority to control expenditures and to define
the extent to which sovereign imunity would be waived. Hence
it had no obligation to say that “the judgnment of any court” or
“a judgnent for nonetary damages” neant all judgments for
damages. The plain and unanbi guous |anguage of the statute
applies to all judgments.?

Moreover, if speculation about the Ilegislature s intent
were appropriate, one mght convincingly postulate that section
11. 066 was enacted in 1991 as a direct response to an article
appearing in the Florida Bar Journal in 1990. See David K

Mller and M Stephen Turner, Enforcenent of Money Judgnents

Agai nst the State, Fla. B.J., July/August 1990 at 27. (App. 13)

This article advocated the use of a nmandanus action to conpel

state agencies to pay nonetary judgnents, including those in
contract actions, irrespective of whether the agency had an
appropriation to pay the judgnent. The legislature’ s pronpt

“* The First District also relied on Knowes v. Beverly
Enterprises—Florida, Inc., 898 So. 2d 1 (Fla. 2004). But t hat
case, like Jones, concerned pre-existing statutory laws. And as
Knowl es itself pertinently states, “there nust be a hopeless
i nconsi stency before rules of construction are applied to defeat
the plain |anguage of one of the statutes.” 898 So. 2d at 9
(citations omtted).

11



rejoinder to that article, the enactnent of section 11.066,
expressly made the |ack of an appropriation a defense to such
actions.

| f anything, section 11.066 was ainmed squarely at judgnments
in contract actions since the legislature has elsewhere
authori zed paynent for tort, civil rights, and attorney fee
judgnents to be made directly from the R sk Mnagenent Trust
Fund. See 88 284.38 and 768.28(5), Fla. Stat. That portion of
judgnents in tort actions that exceeds $200, 000, however, nust
be reported to the legislature for paynent. § 768.28(5).

Hence, to the extent inquiry beyond the plain |anguage of
section 11.066 nay be called for, one nust conclude that
nmonetary judgnents, as contenplated by that statute, included
judgnents in contract actions. The First District’s |egal
conclusions to the contrary are erroneous.

B. Section 11.066 Reflects the Legislature s Constitutional
Authority to Decide Wwen and How to Pay Judgnents in
Contract Actions.

It cannot be disputed that the |egislature has exclusive
authority to abrogate sovereign imunity and to appropriate

state funds.®> These powers are exercised through duly enacted

> See Art. VI, 81(c), Fla. Const. (no noney shall be drawn from

the treasury except in pursuance of appropriation nade by |aw);

Art. X, 813, Fla. Const. (sovereign imunity); Art. I1l, 81

Fla. Const. (legislative power vested in legislature); Art. V,
12



st at ut es. Anerican Hone Assurance Co. V. Nat i onal R R

Passenger Corp. 908 So. 2d 459, 471, 474-475 (Fla. 2005). As

this Court stated, policy considerations underlying sovereign
immunity include the constitutional separation of powers,
protection of t he public treasury agai nst profligate
encroachnments, and mai ntenance of the orderly adm nistration of
governnment. 1d. at 471. Wth respect to separation of powers,
this Court has also explained that “certain functions of
coordi nate branches of government may not be subjected to
scrutiny by judge or jury as to the wsdom of their

per f or mance.” Id. (quoting Commercial Carrier Corp. v. Indian

Ri ver County, 371 So. 2d 1010, 1022 (Fla. 1979)).

Section 11. 066, enact ed in 1991, mani f ests t he
| egi sl ature’s unequivocal intent to require an appropriation for
a judgnment as a precondition to paynent from the state’s
cof fers. As a limtation on the waiver of sovereign immunity,
this statute “should be strictly construed in favor of the

state, and against [a] claimant.” Wndhamv. Florida Dep’'t of

Transp., 476 So. 2d 735, 739 (Fla. 1°' DCA 1985); accord Anerican

Hone Assurance Co., 908 So. 2d at 872 (Supreme Court “must

strictly construe” |egislative waiver of sovereign imunity).

814, Fla. Const. (judiciary shall have no power to fix
appropriations); Art. Il, 8 3 (separation of powers).
13



This Court’s decision in Pan- Am Tobacco Corp. v. Dep’'t of

Corrections, 471 So. 2d 4 (Fla. 1984), cannot be construed to

[imt t he | egislature’s right to exercise its cl ear
constitutional authority; to hold otherwi se would be to say that
courts may order appropriations when the |egislature has not.

Not hing in Pan- Am Tobacco woul d countenance such usurpation of

the separation of powers doctrine enbodied in our constitution

| ndeed, in Pan- Am Tobacco the Court relied on nothing nore than

what it presuned to be legislative intent, finding an inplied

wai ver of sovereign imunity based on the fact that the

| egislature had authorized various agencies to enter into
contracts. “This is not the first tinme this Court has | ooked to
the legislative intent in general law to find a sovereign
anenable to suit.” 471 So. 2d at 56 (enphasis added). See

al so County of Brevard v. Morelli Eng’g Inc., 703 So. 2d 1049,

1050 (Fla. 1997) (“Although no express |egislative waiver has

been granted for contract clainms, this Court in Pan- Am Tobacco

Corp. v. Departnent of Corrections, 471 So. 2d 4 (Fla. 1984),

found an inplied waiver of sovereign immunity in contract on the
prem se that because the |egislature authorized state entities
to enter into contracts, it nust have intended such contracts to
be valid and binding on both parties.”).

Section 11.066 is nerely a reassertion of the legislature’s

14



constitutional authority that says judgnents in any contract
action will not be paid automatically and w thout a specific
appropriation. The legislature has the authority to specify on
what basis noney shall be withdrawn from the state treasury,
just as it has the right to |limt damages recoverable in tort

actions. Anerican Home Assurance Co., 908 So. 2d at 472, 474-

475; 8§ 768.28, Fla. Stat.

The First Dstrict also relied on section 258.015(3),
Florida Statutes, as a reason to conpel paynent wthout an
appropriation. That section focuses on private donations, not
contracts. Subsections (3)(a) and (b) only create a nechani sm
to inprove the state park system by providing that the
| egislature nmay appropriate noney from the Land Acquisition
Trust Fund to match contributions of private donors. Thi s
statute hardly creates a “hopel ess inconsistency” with section
11.066 that justified the First District's total disregard of

that statute’ s plain neaning. See Know es, 898 So. 2d at 9.

Again, the First District’s legal conclusions to the contrary

are erroneous.

C. Applying Section 11.066 According to its Plain and
Unanbi guous Language Does Not Lead to an Absurd Result.

Finally, the First D strict erred in concluding that

appl i cation of section 11.066 to judgnents in contract actions

15



would lead to an absurd result -- making all contracts wth the
state “void and neaningless.” App. 5. Its legal conclusion,
that section 11.066 is neaningless and unenforceable, ignores
both the legislature’ s constitutional duty to protect the public
fisc and the nunmerous ways in which it has done so.

It is not unreasonable for the legislature to think that in
a time when litigation results are often wunpredictable and
breach of contract actions nay seek tens or hundreds of mllions
of dollars, that it should have the final say on what m ght be
appropriated from the state treasury. That is enphatically its
constitutional responsibility. Not hi ng suggests that the
legislature will not fairly consider all contract judgnents when
properly presented through the petition process. ContractPoint
has not even taken that small step.

Governnment contracting differs from the private sector in
many i nportant ways. Contracts in the governnental context are
al ways contingent on |legislative appropriations. Section
287.0582, Florida Statutes, for exanple, forbids agencies to
contract for the purchase of goods or services for a period in
excess of one fiscal year wunless the contract includes a
statenent that it is contingent upon an annual appropriation by
the | egislature. An agency may not contract to spend noney in

excess of the anount appropriated to it wunless specifically

16



aut hori zed by |aw § 216.311(1), Fla. Stat. Any contract in
violation of the provisions of chapter 216 is null and void.
Id.

Thus, even though a party contracting with the state may
invest heavily in capital equipnment on the expectation that
appropriations will continue from year to year, it has no right

to damages if the legislature fails to fully fund the contract.

See Dep’t of Health and Rehab. Servs. v. Southern Energy, Ltd.,

493 So. 2d 1082 (Fla. I DCA 1986); see also United Faculty of

Florida v. Board of Regents, 365 So. 2d 1073, 1078 (Fla. 1°' DCA

1979) (“That the legislature mght not provide full funding for
the coll ective bargai ni ng agreenent was a contingency well known
to the parties before, during, and after negotiations.”). In
addition, state <contracts frequently <contain an “at-wll”

term nation clause. See Dep’'t of Health & Rehab. Servs. .

Bel veal , 663 So. 2d 650, 652 (Fla. 2d DCA 1995). The fact that
a contract may not be funded or nay be terminated is sinply a
risk to be borne; it does not make the contract void and
nmeani ngl ess.

There is a certain irony in the First District’s insistence
that section 11.066, read literally, would render contracts
void. The very purpose of those doing business in the corporate

form such as ContractPoint, is to limt the liability of those

17



who direct and profit from the corporation s business. See In
re Forbes, 186 B.R 764, 768 (Bankr. S.D. Fla. 1995)("Oficers,
directors, and shareholders are not generally personally liable

for liabilities incurred by corporations in which they have an

interest.”); Byron v. Marine Carriers (USA), Inc., 668 So. 2d

273, 274 (Fla. 1% DCA 1996)([Als a general rule the so-called
“corporate shield” doctrine immunizes from suit a corporate
enpl oyee acting in his corporate capacity.”). See also 88

608. 4227 and 608.4228, Fla. Stat. (limting liability of

managers and nenbers of limted Iliability conpanies); 8
607. 0831, Fl a. St at . (limting liability of cor porate
directors). Those corporations and limted liability conpanies

with few or no appreciable assets are effectively judgnent
proof. That in itself is a species of imunity, although it is
not generally said to nmke a contract void, neaningless, or
illusory. Such entities can also seek refuge in bankruptcy |aws
that may return judgnent creditors pennies on the dollar, if
t hat .

Risk is inherent in nearly every contract; it does not nake
contracts illusory. Wile section 11.066 nay create sone degree
of uncertainty with respect to a party’s right to collect on a
judgnment, that is not the sane as saying that the state agency

has no obligation to perform under a contract and therefore the

18



contract is wholly illusory and void. | ndeed, section 11.066
still permts suits against the state or its agencies for breach
of contract; it allows judgnents in breach of contract suits to
be entered against the state and its agencies and paid fromduly
speci fied appropriations; and, it allows for satisfaction of
contract judgnments through the clainms process if the |egislature
has otherwise failed to appropriate noney to pay the judgnent.
Not hing in section 11.066 suggests a party will not be paid
for services rendered or goods delivered in accordance with a
contract. Nothing 1in section 11.066 renders a contract
“illusory” or sends a signal to agencies to engage in bad faith
dealing, as the First District’s holding would seem to suggest
In any case, irrespective of how state contracts should be
characterized in light of section 11.066, that statute is a
policy choice the legislature is free to nmake under its plenary
constitutional authority. See Art. VII, § 1(c), and Art. X §

13, Fla. Const.

Because section 11.066 nust be interpreted according to its
plain and wunanmbiguous |anguage, DEP had no indisputable,
mnisterial duty to pay the judgnent in the absence of an
appropriation therefor. Accordingly, the First District erred

inreversing the trial court’s denial of a wit of mandanus.
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CONCLUSI ON

For all the foregoing reasons, the decision of the First

District should be reversed.
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