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REPLY TO CONTRACTPO NT' S
STATEMENT OF THE CASE AND FACTS

In its statement of the case and facts, ContractPoint
asserts that section 258.015(3), Florida Statutes, affirmatively
encouraged contracts such as the one for the cabins initiative,
and that in accord with section 258.015(3) the Ilegislature
appropriated $9.5 mllion in fiscal year 2000-2001 for the
Departnment to use “as it saw fit to increase the availability of
cabins in state parks.” Ans. Br. at 1.

In response to this representation, it is inportant to
note, first, that ContractPoint does not dispute the fact that
under the contract it was solely responsible for financing the
construction of the cabins in state parks. ContractPoint had a
concessions contract, not one for goods and services or for
construction of a public building that a state agency m ght
enter pursuant to chapter 255, Florida Statutes, either of which
woul d be backed by an appropriation. R 1:177 et seq. The 2000
appropriation was not intended to fund ContractPoint’s
concessi on contract. Contract Point assunmed the risk that it
could not fund construction of 143 cabi ns.

Second, section 258.015(3) does not speak to contracts and,
as argued infra, has no bearing on the proper construction of
section 11.066, Florida Statutes. The contract generally cites

to part | of chapter 258 but only in reference to the



Departnment’s jurisdiction and control over state parks. R
1:177-178.
ARGUMENT

Wt hout ever explaining what section 11.066 could nean if
its argunents were accepted, ContractPoint contends that the
pl ain | anguage of that statute nust be disregarded because i)
all state contracts would be illusory and unenforceable, ii) the
| egislature did not intend to change existing law, and iii)
other laws contradict any plain-neaning construction of section
11. 066, Florida Statutes.

Each of these argunments is without nerit, and therefore the
certified question nust be answered in the affirmative: section
11.066 applies to judgnents in contract actions. The deci sion
bel ow nust be reversed because Contract Point has not
denonstrated a clear legal right to paynment of its judgnment in
t he absence of an appropriation.

l. SECTI ON 11. 066, FLORI DA STATUTES,
REFLECTS THE LEGQ SLATURE' S AUTHORI TY TO

DECI DE WHEN AND HOW TO PAY JUDGVENTS | N
CONTRACT ACTI ONS.

ContractPoint first contends that in view of this @urt’s

decision in Pan-Am Tobacco Corp. v. Dep’'t of Corrections, 871

So. 2d 4 (Fla. 1984), the Departnment’s interpretation of section

11.066 neans there is “no nutuality when the state enters a



contract” and that every state contract since 1991 has been
illusory and unenforceable. Ans. Br. at 7-8.

There are two dispositive responses to this argunent.
First, the legislature has plenary constitutional authority to
reestablish sovereign inmunity in contract actions to any degree
it may wsh. ContractPoint does not dispute that authority.

Second, ContractPoint overstates what the |egislature has
done in section 11.066 with respect to actions in contract.
This Court has previously said that |lack of nutuality nmeans “one
party could nullify the agreenment at any tine, and for any

reason.” Chiles v. United Faculty of Florida, 615 So. 2d 671,

673 (Fla. 1993). Section 11.066 does not permt state agencies
to nullify contracts at any tinme, and for any reason. Agencies
may still be sued in contract. Were the legislature
reestablishing sovereign imunity to its full extent, no action
could be brought against the State. In section 11.066, the
| egislature has sinply reserved the right to appropriate noney
to pay judgnents for damages; a court may not order paynent in
t he absence of an appropriation.

ContractPoint predicts that if the Departnent’s plain-neaning
reading of the statute is correct, chaos wll reign. But
ContractPoint can point to no evidence of <chaos in state

contracting either before the 1984 decision in Pan Am Tobacco or

at any tinme since enactnent of section 11.066 in 1991



Moreover, it is extrenely unlikely that the |egislature would
tolerate state agencies breaching contracts at wll. The fact
that the legislature has explicitly stated that it has sole
authority to appropriate noney for judgnents for damages does
not nean that it has decided not to pay such judgnents. Before
suggesting that only chaos can result from a plain reading of
section 11.066, ContractPoint should at |east have presented its
judgnment to the |l egislature and asked for an appropriation.
1. THE PLAIN AND UNAMBI GUOUS LANGUAGE OF
SECTION 11.066 PROH BITS PAYMENT OF
JUDGVENTS FOR DAMAGES, | NCLUDI NG
JUDGVENTS | N CONTRACT ACTIONS, W THOUT
AN APPROPRI ATI ON THEREFOR
Contract Point next contends that wunless the |I|egislature

expressly stated that it was overruling or nodifying this

Court’s decision in Pan-Am Tobacco, section 11.066 cannot be

read and applied according to its plain | anguage.
“When interpreting a statute and attenpting to discern

| egislative intent, <courts nust first |look at the actual

| anguage used in the statute.” Joshua v. City of Gainesville,
768 So. 2d 432, 435 (Fla. 2000). Only if the |anguage is
uncl ear do rules of construction control. 1d. ContractPoint’s

reliance on City of Onond Beach v. City of Daytona Beach, 794

So. 2d 660 (Fla. 5" DCA 2001), for a contrary conclusion is
certainly msplaced. The | anguage of section 11.066 is clear

and unanbi guous. There is, therefore, no basis for turning to



principles of statutory construction to derive sone other
meani ng.

Moreover, in City of O nond Beach, the court stated that

“the Legislature is presuned to know, and to have adopted,
existing judicial constructions at the tinme it enacts

| egislation, wunless a contrary intent is expressed in the

statute.” |1d. at 664 (enphasis added). As the cited authority

in Cty of Ornond Beach nakes clear, the presunption applies to

prior judicial construction of statutory |aw. Id. at 664

(citing Brannon v. Tanpa Tribune, 711 So. 2d 97, 100 (Fla. 1%

DCA 1998)). This Court was not construing a statute in its Pan-

Am Tobacco decision that section 11.066 | ater anended. But even

so, section 11.066 is plainly contrary to any reading of Pan-Am
Tobacco that would conpel paynment of a contract judgnment out of
any funds in an agency budget. It could not nore clearly state
that there nust be an appropriation to pay a judgnent, and that
courts may not order paynent of such a judgnment out of an
agency’s budget in the absence of an appropriation.

Reading the statute according to its plain |anguage does
not lead to an absurd result. There is nothing absurd about the
legislature’s manifest intent to maintain control over the
public fisc in tinmes when breach of contract actions may seek
tens or hundreds of mllions of dollars in danages against

public bodies. See, e.g., Interactive Return Service, Inc. v.




Va. Polytechnic Institute and State Univ., 52 Va. Cr. 161 (Va.

Gr. C. 2000) (breach of contract action against state
university seeking $245 mllion in lost profits). I ndi sput abl vy,
it is wthin the power of the legislature to set limts on

damages that may be recovered fromthe state. See Art. X § 13,
Fla. Const.; 8768.28, Fla. Stat. Unli ke section 768. 28,
however, section 11.066 does not set an arbitrary limt on the
state’s liability.

ContractPoint also clains that section 258.015(3) is a
“specific statenment of [aw’ which determ nes that public/private
contracting is in the public interest and thus controls over the
“nore general” section 11.066. To the contrary, section 11.066
is by far the nore specific statenment; section 258.015(3) says
not hing about public/private contracting or paynent of
j udgnent s. Accordingly, it does not exenpt ContractPoint’s
judgnment from |egislative consideration pursuant to section

11. 066.

I11. SECTION 11.066 IS NOT LIMTED TO Cl TRUS
CANKER | SSUES

Contract Poi nt next contends that the Departnment is wong in
suggesting that section 11.066 was a response to a Florida Bar
Jour nal article that argued wits of rmandanus were the

appropriate neans to enforce nonetary judgnments against the

state. See David K. MIller and M Stephen Turner, Enforcenent



of Mney Judgnents Against the State, The Florida Bar Journal

Jul y/ Aug. 1990 at 27. According to ContractPoint, the
| egi sl ature was thinking only of past citrus canker litigation
when it enacted section 11. 066.

As shown here and in the Departnent’s initial brief, |ong-
standing authority does not permt the Court to go beyond the
pl ain | anguage of the statute unless the legislative intent is
uncl ear. Assumi ng for argunent that |ack of statutory clarity,
it is apparent that section 11.066 responds to the article's
speci fic proposals. In addition to nmentioning the decision in

Conner v. Md-Florida Gowers, Inc., 541 So. 2d 1252 (Fla. 2d

DCA 1989), the article discusses contract judgnments and the use
of a mandanus action to enforce paynent of such judgnents out of
any avail able agency funds. At pages 29, 31, and 32 contract
obligations are specifically nentioned. At page 30, the article
advocat es execution upon governnent property as a neans to force
agencies to pay judgnents for damages.

Section 11.066 was passed in the next |egislative session
only a few nonths after publication of the article. Subsections
(3) and (4) require an appropriation for nonetary judgnents and
expressly prohibit the use of nmandanus actions to enforce
judgnments for damages. Subsection (4) expressly prohibits

i ssuance of wits of execution against the state or state



agencies.! Section 11.066 thus directly addresses arguments made
inthe article.

While the legislature m ght also have had the citrus canker
experience in mnd in 1991, it had previously addressed its
concerns with that litigation in 1989. See § 602.025, Fla.
Stat. (1989)(setting forth legislative findings and intent).
The requirenments of section 11.066 are obviously not limted to
constitutional taking clains that may be brought follow ng the
state’s exercise of its police power. One prom nent concern of
the legislature was that as a result of the citrus canker
l[itigation, “[t]lhe potential exists for disruption of the
| egislatively prescribed plan for the expenditure of public
funds which would adversely affect the inportant functions of
gover nnent . ” 8§ 602.025(1)(m, Fla. Stat. (1989). That sane
potential for disruption would exist wth contract actions
seeking tens or hundreds of mllions of dollars in purportedly
lost profits. The legislature recognized this and asserted its
appropriations power over judgnents for damages in section
11. 066. Had the legislature wanted to limt section 11.066 to
citrus canker concerns, it could easily have said so. It did

not .

! Section 11.066 was amended in 2001 by the addition of
subsection (5) which provides that state property is not subject
to alien of any kind. 81, ch. 2001-266, Laws of Florida.



This Court’s decision in Haire v. Florida Dep't of

Agriculture and Consunmer Services, 870 So. 2d 774 (Fla. 2004),

does not foreclose the legislature’s right to exercise its
excl usive constitutional authority to decide appropriations and
make provision by general law for suits against the state. Art.
VI, 8 (1), Fla. Const.; Art. X, 8§ 13, Fla. Const. The decision

in Haire was based on the constitutional requirenment to pay just

and fair conpensation for the destruction of all citrus trees,
i ncluding healthy ones, within a 1900 foot radius of an infected
tree. Id at 785. Therefore, as this Court said, neither
section 581.1845 nor section 11.066(3) could relieve the state
of its duty to provide full and just conpensati on. I d. The
state has no obligation, however, to pay judgnents for danmages
in contract actions except as the legislature may provide by
general law. Art. X, 8§ 13, Fla. Const. Section 11.066 is such
a general |aw.
V. OTHER STATUTES DO NOT FORECLOSE A PLAIN

MEANI NG | NTERPRETATI ON OF SECTI ON
11. 066, FLORI DA STATUTES.

Contract Point asserts that other statutes mlitate agai nst
a plain-meaning interpretation of section 11.066(3) and (4), but
never explains what those subsections could possibly nean if the
Departnent’s interpretation is rejected.

First, at page 14 of its brief, citing Anerican Hone

Assurance Co. v. Nat. R R Passenger Corp., 908 So. 2d 459, 495




(Fla. 2005), ContractPoint calls attention to various statutes
that authorize state agencies to execute contracts. However ,
the authorization to contract does not and cannot nean that the
| egi sl ature has thrown open the doors to the state treasury and
abdicated its exclusive control over the appropriation of public

funds. As stated in Anerican Hone Assurance with respect to

breach of contract clains against the State, “this Court has
long held that the power to appropriate state funds s
legislative and is to be exercised only through duly enacted
statutes.” 908 So. 2d at 475. Section 11.066 is such a statute
and it requires an appropriation for agencies to pay judgnents
for damages.

ContractPoint also relies on section 45.062, Florida
Statutes, which allows agencies to settle civil actions within
certain limts. It asserts that section 45.062 is
“inconsistent” with the requirement of 11.066 that there be
appropriations for damages judgnents. Not hi ng conpels the
| egi sl ature, however, to treat settlenents, wthin specific
limts, the sane way it treats damages judgnents. Mor eover ,
Contract Poi nt overl ooks section 45.062(4) which provides that

[a]ny settlenent that conmts the state to
spendi ng in excess of current appropriations
or to policy <changes inconsistent wth
current state law shall be contingent upon
and subject to legislative appropriation or

statutory anendnent. The state agency or
officer may agree to use all efforts to

10



procure legislative funding or statutory
amendnent .

Under section 45.062, settlenents are either appropriately
limted or they are subject to l|legislative action. Section
11.066 is consistent with section 45.062 because the latter
statute strictly limts agency discretion and retains the
| egislature’s authority to protect the public fisc.

Finally, ContractPoint contends that section 255.05(9),
Florida Statutes, enacted eight years after section 11.066, is
an express waiver of sovereign imunity that renders section
11. 066 nugatory. Contract Point does not fully quote section
255. 05(9). Its brief, at page 16, omts key introductory
| anguage (underscored bel ow) which provides

(9) On any public works project for which
the public authority requires a performance
and paynent bond, suits at |law and equity

may be brought and maintained by and agai nst
the public authority .

8§ 255.05(9), Fla. Stat. (enphasis added). As pointed out,
Contract Point had a concessions contract, not a contract under
chapter 255 to construct public buildings that was supported by
an appropriation. R 1. 177. The Departnent did not require a
performance and paynent bond for the concessions contract, nor
does ContractPoint argue it procured one.

Thus, even assumng that section 255.09(5) is a waiver of

sovereign immunity consistent with Pan-Am Tobacco, it does not

11



apply to ContractPoint’s concessions contract and it does not
abandon the legislature’s power to approve appropriations for

damages j udgnents.
V. CONTRACTPO NT CANNOT SATI SFY I TS
JUDGMVMENT FROM FUNDS THAT WERE NOT
APPROPRI ATED FOR | TS CONTRACT AND THAT
HAVE BEEN LAWFULLY EXPENDED FOR ANOTHER
PURPOSE.

In the last section of its brief, ContractPoint argues that
section 11.066 nerely reiterates the constitutional |anguage of
article VIl, section 1(c) of the Florida Constitution, and
concludes that there need not be a specific appropriation to pay
a damages judgnent; nearly any appropriation wll do, no matter
how tenuously related to the contract or the judgnment.

Assuming for argunent that under section 11.066 an
appropriation to fund a contract could be used to pay what a
court mght find owng under that contract, ContractPoint nust
concede that there has never been an appropriation to fund its
contractual obl i gati on. Cont r act Poi nt was to fi nance
construction of the cabins, not the state. It know ngly assuned
that risk. The appropriation for fiscal year 2000-2001 was nade
to fund the Departnent’s related obligations, such as providing
needed i nfrastructure.

The authority on which ContractPoint relies does not

support the conclusion that it is entitled to paynent from an

appropriation that was not made to fund the contract and that

12



has been Jlawfully expended by an agency consistent wth

| egislative intent. The decision in Departnent of Health and

Rehab. Servs. v. Lee County, 409 So. 2d 1069 (Fla. 2d DCA 1981),

preceded the enactnent of section 11.066 by ten years. It is no
authority for disregarding the plain | anguage of section 11.066.

Moreover, the Lee County decision concerned fees for a guardian

ad litem which the court analogized to costs and attorney’s
fees that the state had |long been required to pay. Secti on
11. 066 pertains to judgnents for damages, not costs and fees.

ContractPoint’s reliance on Flack v. Graham 453 So. 2d 819

(Fla. 1984), and Chiles v. United Faculty of Florida, 615 So. 2d

671 (Fla. 1993), is also msplaced. |In Flack, this Court found
t hat paynment of a judicial salary was constitutionally
conpel l ed. “Recognition of the constitutional appropriation
satisfies the requirenent that noney drawn from the treasury
be done so only pursuant to appropriation by law.” 453 So. 2d at

820. Simlarly, in United Faculty of Florida this Court held

that the legislature’s elimnation of pay raises negotiated for
state enployees violated the constitutional right of state
enpl oyees to collectively bargain. 615 So. 2d at 672. The
Court found that the state was bound by the agreenment “[o0]nce
the executive has negotiated and the |egislature has accepted
and funded [the] agreenent.” Id. at 672-673 (enphasis the

Court’s). Further, “[t]he act of funding through a wvalid

13



appropriation is the point in time at which the contract cones

into existence.” |d.

Cont r act Poi nt has no consti tutional claim to an
appropri ation. Moreover, the legislature did not fund its
contract. Accordi ngly, Contract Point should present its

judgnment to the |egislature and request an appropriation.

CONCLUSI ON

The certified question nust be answered in the affirmative.
Section 11.066 applies to actions in contract. Therefore,
because ContractPoint has shown neither a clear legal right to
paynment out of any funds in the Departnent’s budget nor a clear
| egal duty of the Departnment to pay the judgnment in the absence
of an appropriation, the decision of the First District Court of
Appeal nust be reversed.
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