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STATEMENT OF THE CASE AND FACTS

The State generally accepts Haynes:zs statenment of the case
and facts but restates and adds the foll ow ng:

Haynes appeared at the jury trial of Taveress Webster on
Decenmber 8, 2005. (Vol. Il, R 18). The follow ng exchange
occurred regarding the subpoenas:

MR. ALTMAN: Your Honor, | donst know if you
want me to offer at this time, | do have the
return subpoenas for Jarvis Haynes: testinony
in the trial of Taveress Whbster and the
trial of Charlie Ham I ton.

THE COURT: Have you shown it to M. Kehoe?
MR. ALTMAN: Yes.

THE COURT: |If you:d place it in the court
file.

MS. CASHMAN: Judge, coul d defense counsel be
allowed to just view those?

THE COURT: Sure.
MS. CASHMAN: Thank you.
THE COURT: Place themin the court file, not
as evidence. Place in the court file.
State may proceed.
(T 3-4).
Thereafter, the prosecutor requested to nmake a statenent to
Haynes. The trial court permtted him to do so and the

prosecutor stated the follow ng:

Youre here, having been subpoenaed as a
witness in this case. Pursuant to Florida



Statute, anything you say cannot be used
agai nst you. You have what:s called use
imunity, that whatever you say in this
proceedi ng can never be used against you in
any future proceeding except for perjury.
But if your case were to cone back for
appeal and you were to have a new trial,
what ever you say here today could not be
used in that new trial against you. And |ve

told your attorney. That:=s pursuant to
statute. And even if it were not pursuant
to statute, | am nmaking that statenment here

in open court, that whatever you say here
cannot be used agai nst you.

(Vol. 1, T. 4).

The prosecutor further advised Haynes that the State would
agree to ask the trial judge to resentence himin consideration
of his testinony, |eaving the new sentence up to the discretion
of the trial court. (Vol. I, T. 5,6).

At that point, defense counsel had the foll ow ng exchange
with the court:

THE COURT: What:=s your client:s position at
this time?

MR. KEHCE: My client wll not answer
gquestions -- any questions today. And before
| -- | guess, as a prelimnary matter, the
i ssue of the subpoena that was just tendered
to the Court, you said it was to be placed
in the court file and not as evidence. |
woul d submit that that:s not sufficient proof
in and of itself to show that M. Haynes was

served with a valid subpoena. | object to
the service portion of the subpoena as
hearsay and | donst believe it:s adequate

evidence to show proof of service of that
subpoena on M. Haynes.



MR. ALTMAN: Your Honor, as --

MR. KEHOE: Beyond that -- and let -- 1:=m
sorry. But beyond t hat, it I's ny
understanding that if the Court orders M.

Haynes to testify here today, pursuant to
t hose two subpoenas, that he will invoke his
Fifth Amendnent privil ege.

THE COURT: As to the subpoena filed in open

court here today, | find no defects or
i nperfections of it [sic] and it=s not, in
fact, not hearsay. |It:s a court docunent

that=s placed in the court file.
(Vol. 1, T. 6-7).

When asked if he understood that his testinony would be
subject to immunity and could not be used against him Haynes
nodded and said that he understood. (Vol. I, T. 7-8). Haynes
further expressed his understanding that after his appeal was
conpleted, the State would not oppose a notion regarding his
sentence. (Vol. I, T. 8).

At that point, the follow ng occurred between the trial
judge and Haynes:*

THE COURT: As to testifying here today and
responding to the State:s questions, what is
your position?

THE W TNESS: I:m going to exercise ny Fifth
Amendnment right.

THE COURT: Al right. So if the Court
directs that you nust respond and orders you

! The transcript refers to Haynes as AThe Wtness.§ (Vol. I,
T. 8-10).



to respond, your answer to that?

THE W TNESS: 1:m going to exercise my Fifth
Amendnent right.

THE COURT: And if | direct, under the powers
of the Court for Contenpt of Court, that you
must respond, you understand that you coul d
be exposed to a maxi nrum 179 days
incarceration as part of any sentence or
di sposition for refusing to respond? Do you
under stand that?

THE W TNESS: Yes, | do. But I:m going to
exercise ny Fifth Amendment right al so.

THE COURT: So under no terns, even if youre
court-ordered by the Court to do so, you
w Il not respond?

THE W TNESS: Under no terns.

THE COURT: | am ordering you to testify
truthfully; what is your response?

THE W TNESS: | exercise ny Fifth Amendnment
right.

THE COURT: Refusing to testify; is that
right?

THE W TNESS: Yes.
THE COURT: State ask anythi ng?

MR. ALTMAN: | woul d just ask that M. Haynes
be held in contenpt, Your Honor.

THE COURT: M. Haynes, you=ve been advi sed by
counsel . You:ve been explained in court as to
your obligations to testify truthfully. The
Court has ordered and directed you to
respond. You have indicated that you wll
not respond even after court order. | do
find that youre in violation of this Court=s
order, direct violation, and that you be

4



sentenced as a direct violation, as a
crimnal contenpt, in court, to 179 days in
the Orange County Jail, and that this wll
be consecutive to any tinmes that vyoure
currently serving on any other offense.

(T 8-10).

The sane day, the trial court entered a witten order
stating, AWtness Jarvis Haynes, DOB 8/18/1977, inmate # 05049672
was found in direct contenpt of Court for refusing to testify.@
(Vol. Il, R 18).

On Decenber 16, 2005, Haynes filed a notion for judgnent of
acquittal, arguing that the State failed to present conpetent
proof that he was served with a valid subpoena. (Vol. Il, R
21-22). The trial court had not ruled on the notion when Haynes
filed a notice of appeal on January 9, 2006.

The Fifth District Court of Appeal affirmed Haynes:s

adjudication of direct crimnal contenpt but reversed and

remanded the case for resentencing. See Haynes v. State, 944

So.2d 417 (Fla. 5th DCA 2006). The final paragraph of the
opinion as reported in the Southern Reporter, Second Series,
does not contain the following citation, which is contained in
the corrected opinion received by Respondent fromthe district

court of appeal on Decenber 20, 2006: ACf. Gooden v. State, 931

So.2d 146 (Fla. 1st DCA 2006).0 See Appendix A. The Thonson

West Publication Conpany had not received the corrected version



fromthe Fifth District Court of Appeal but, upon notification
from Respondent, has amended the case on Westlaw to include the

citation to Gooden. See Appendix B. The corrected opinion with

the citation to Gooden is found on LEXI S.

SUMVARY OF ARGUMENT

The district court of appeal properly affirnmed Haynes:s
judgnment for direct crimnal contenpt, reversing and remandi ng
this case for resentencing only. Haynes has not preserved any
claim of error commtted by the trial court as he failed to
proffer any evidence in mtigation and steadfastly refused to
tal k. Mor eover, standard rules of statutory construction
require that related rules be read in pari materia and usage of
the same words or phrases in different parts of the sane statute
or rule should be construed to have the sanme nmeaning. Thus,
when read in pari materia with Florida Rule of Crimnal
Procedure 3.840, a violation of the part of Florida Rule of
Cri m nal Procedure 3.830 that affords a defendant the
opportunity to present excusing or mtigating circunstances
ari ses when that defendant is being sentenced for direct

crimnal contenpt. Thus, the remedy for a violation of this



part of rule 3.830 is reversal of the sentence only, not
reversal of both the judgnent and sentence, as the district
court correctly found bel ow.

Al so, while Haynes has waived appellate review of the
sufficiency of the witten order of contenpt entered by the
trial court, the district court still properly found that the
written findings of the trial court conported with rule 3.380.
Haynes=s claimthat the trial court considered inproper hearsay
has been waived. The nmerits of the claimfail as the evidence
he contests was not relevant, not hearsay, and any error inits
consideration by the trial court was harnl ess. Finally, the
district court properly found that Haynes commtted direct
crim nal contenpt when, after being repeatedly ordered to so, he
failed to testify upon a grant of immunity during the trial of

one of his co-defendants.



ARGUVMENT
HAYNES WAS PROPERLY ADJUDI CATED GUILTY OF
DI RECT CRIM NAL CONTENT AND THE DI STRICT
COURT OF APPEAL PROPERLY AFFI RVMED HAYNES:-S
CONVI CTI ON AND REVERSED AND REMANDED THI S
CASE FOR RESENTENCI NG ONLY.
Prior to addressing the nmerits of Haynes: clains, Respondent
reiterates the argunment made in its brief in opposition of
jurisdiction and further asserts the foll ow ng.

Haynes sought and this Court accepted jurisdiction of this

case based upon an express and direct conflict by relying upon

McCrinager v. State, 919 So.2d 673 (Fla. 1st DCA 2006); Garrett

v. State, 876 So.2d 24 (Fla. 1st DCA 2005); Rhoads v. State, 817

So.2d 1089 (Fla. 2d DCA 2002); Sanjuro v. State, 677 So.2d 965

(Fla. 3d DCA 1996); Bouie v. State, 784 So.2d 521 (Fla. 4th DCA

2001); and Bauder v. State, 923 So.2d 1223 (Fla. 3d DCA 2006).

However, a careful reading of these decisions in conjunction
with the decision issued by the district court Dbelow
denonstrates no express and direct factual or |egal conflict.
Respondent has never disputed that the trial court failed to
gi ve Haynes the opportunity to present excusing or mtigating
circunstances prior to being sentenced on a judgnment of direct
crimnal contenpt. See Florida Rule of Crimnal Procedure
3. 830. Wth that, the district court below affirmed the

judgment of direct crimnal contenpt and reversed and remanded



the matter for resentencing only. Haynes v. State, 944 So. 2d

417, 420 (Fla. 5th DCA 2006). None of the cases cited as a
basis for conflict jurisdiction expressly and directly address
the remedy fashioned by the district court below Al of them
sunmarily reverse the judgnent and sentence in their entirety
wi t hout any discussion. Moreover, the district court did not
cite to or even refer to these cases in the opinion bel ow when
reaching its conclusion regarding the appropriate renedy. 1d.

This Court has repeatedly held that conflict nust be express
and direct, that is, "it nust appear within the four corners of

the mapjority decision.” Reaves v. State, 485 So. 2d 829, 830

(Fla. 1986). Until another district court of appeal is faced
with the facts presented in this case and holds differently from
the district court below expressly and directly finding that
reversal of both the judgnent and sentence is required with this
type of violation of rule 3.830, there is no express and direct
conflict upon which this Court can exercise its jurisdiction
In light of the foregoing, Respondent urges this Court to
di scharge its jurisdiction in this case.

Not wi t hst andi ng the jurisdictional bar precluding review by
this Court, Haynes contends that the trial court violated rule
3.830 by not allowi ng himto show cause, or present evidence of

excusing or mtigating circunstances during the contenpt



pr oceedi ng.
Rul e 3.830 provides:

A crimnal contenpt nay be punished summarily if the
court saw or heard the conduct constituting the
contenpt commtted in the actual presence of the
court. The judgnment of guilt of contenpt shall include
a recital of those facts on which the adjudication of
guilt is based. Prior to the adjudication of guilt the
judge shall inform the defendant of the accusation
agai nst the defendant and inquire as to whether the
def endant has any cause to show why he or she shoul d
not be adjudged guilty of contenpt by the court and
sentenced therefor. The defendant shall be given the
opportunity to present evidence of excusing or
mtigating circunmstances. The judgment shall be
signed by the judge and entered of record. Sentence
shal |l be pronounced in open court.

(Enmphasi s added) .

In making this argunent, Haynes conm ngles two different
aspects of this rule. First, the inquiry of a defendant of
whet her he or she has any cause to show why he or she shoul d not
be adjudged guilty and Asentenced thereforf@, and second, that the
def endant be given the opportunity to present evidence of
excusing or mtigating circunstances. See rule 3.830. As the
district court exam ned below and as the Third District Court of

Appeal set forth in Hibbert v. State, 929 So.2d 622 (Fla. 3d DCA

2006), this is a two step process. First, the rule provides the
def endant the opportunity to show cause why he should not be
held in contenpt and then sentenced. Next, the trial judge is

required Ato give the defendant the opportunity to present

10



evi dence of excusing or mitigating circunmstances before the
sentencing.@ Hibbert, 929 So.2d at 622.

Ths basis for Haynes:s direct crimnal contenpt occurred
when Haynes appeared at the jury trial of Taveress Webster on
Decenber 8, 2005. After the State and the trial court explained
to Haynes that his testinony at the trial that day was subject
to immunity, could not be used against himin the event his
appeal was successful, and that the State would not file a
notion in opposition to Haynes:s notion to mtigate sentence, the
foll ow ng exchange occurred:

THE COURT: As to testifying here today and
responding to the State:s questions, what is
your position?

THE W TNESS: |I:m going to exercise nmy Fifth
Amendnment right.

THE COURT: Al right. So if the Court
directs that you nust respond and orders you
to respond, your answer to that?

THE W TNESS: I=m going to exercise ny Fifth
Amendnent right.

THE COURT: And if | direct, under the powers
of the Court for Contenpt of Court, that you
must respond, you understand that you coul d
be exposed to a maxi mnum 179 days
incarceration as part of any sentence or
di sposition for refusing to respond? Do you
under stand that?

THE W TNESS: Yes, | do. But I:m going to
exercise ny Fifth Amendnent right al so.

THE COURT: So under no ternms, even if youre

11



court-ordered by the Court to do so, you
w |l not respond?

THE W TNESS: Under no terns.

THE COURT: | am ordering you to testify
truthfully; what is your response?

THE W TNESS: | exercise ny Fifth Amendment
right.

THE COURT: Refusing to testify; is that
ri ght?

THE W TNESS: Yes.
THE COURT: State ask anythi ng?

MR. ALTMAN: | would just ask that M. Haynes
be held in contenpt, Your Honor.

THE COURT: M. Haynes, you:ve been advi sed by
counsel . You:ve been explained in court as to
your obligations to testify truthfully. The
Court has ordered and directed you to
respond. You have indicated that you wll
not respond even after court order. |1 do
find that youre in violation of this Courts=s
order, direct violation, and that vyou be
sentenced as a direct violation, as a
crimnal contenpt, in court, to 179 days in
the Orange County Jail, and that this wll
be consecutive to any times that youre
currently serving on any other offense.

(T 8-10).

As the district court found below, the record plainly shows
t hat Haynes was tw ce given the opportunity to show cause why he
shoul d not have been held in contenpt. The court first asked
Haynes for an answer as to why he refused to follow the court-=s

order to testify, and then asked essentially the same question

12



again. Haynes, 944 So.2d at 420. This exchange provi ded Haynes
with an opportunity to present a defense to the charge and he
refused. These inquiries by the trial court, while not using
the techni cal words Ashow cause, ! nore than sufficiently conplied
with this first portion of rule 3.830 that Haynes was afforded
an opportunity to show cause why he should not have been
adj udged guilty of contenpt. See id. He refused to do so.

The second aspect of the rule and the central issue before
this Court is the renmedy for a person properly held in crimna
contenpt but not afforded the opportunity to present evidence of
excusing or mtigating circunstances. Essentially, Haynes
argues that the inquiry under this part of the rule nust occur
cont enporaneously with the show cause requirenent necessary for
atrial court to make a finding of contenpt. Respondent submts
ot herw se.

Initially, Respondent notes that while Haynes argues that he
is entitled to relief because he was not afforded the
opportunity to present any evidence in mtigation for his
conduct, Haynes did not proffer anything in mtigation.
I nstead, the record plainly reflects that Haynes stated that
Aunder no terms(@l would he talk. (Vol. 1, T. 11). Wt hout a
proffer, there is no basis for Haynes to claimany error. See

Finney v. State, 660 So. 2d 674, 684 (Fla. 1995), cert. denied

13



516 U. S. 1096 (1996)("Wthout a proffer it is inpossible for the
appellate court to determ ne whether the trial court's ruling
was erroneous and if erroneous what effect the error nmay have

had on the result.”). See also Trease v. State, 768 So.2d 1050

1054 (Fla. 2000)(having failed to denonstrate the rel evancy of
the sought-after testinmony by way of proffer, appellant cannot

now claimerror) and Lucas v. State, 568 So. 2d 18, 22 (Fla.

1990) (holding that a party's failure to proffer what a w tness
woul d have said on cross-exani nation renders an alleged trial
court error in the exclusion thereof unpreserved). It is
di si ngenuous of Haynes to claiman appellate error regarding the
failure of the trial court to consider mtigating circunstances
when Haynes outwardly refused to talk and offered nothing by way
of an explanation or offer of proof for his actions. Wthout
sone showing of prejudice resulting from the failure of the
trial court to conport with this part of rule 3.830, Haynes is
not entitled to appellate relief. See section 924.051, Fla.
Stat. (2006)(APrejudicial error: nmeans an error in the tria
court that harnfully affected the judgnent or sentence.f().
Accordingly, his entire claimhas been wai ved.

Wai ver notwi t hstandi ng, the renedy fashioned by the district
court was legally correct. The failure of the trial court to

af ford Haynes the opportunity to respond under this part of the

14



rule, which is set forth after the provision of the rule that
affords him an opportunity to show cause why he should not be
held in contenpt, applies not to his adjudication of the crinme
but to his sentence. Thus, the district court correctly
determ ned that the appropriate renmedy was reversal of Haynes:s
sentence only. Haynes, 944 So.2d at 420.

Application of standard rules of statutory construction
routinely applied by this Court dictate this result and support
the ruling of the district court. The sanme principles of
construction apply to court rules as apply to statutes.

Mtchell v. State, 911 So.2d 1211, 1214 (Fla. 2005)(quotations

omtted); Brown v. State, 715 So.2d 241, 243 (Fla. 1998). See

e.g. Burk v. Wishington, 713 So.2d 988 (Fla. 1998)(reading

speedy trial rule and crim nal contenpt procedure rules together
to conclude that speedy trial rule did not apply to contenpt
proceedings initiated by the courts).

It is a basic rule of statutory construction that statutes
which relate to the same or to a closely related subject or
obj ect are regarded as in pari materia and should be construed

toget her and conpared with each other. State v. Fuchs, 769

So. 2d 1006, 1009 (Fla. 2000); Ferguson v. State, 377 So.2d 709,

710 (Fla. 1979). The courts should view the entire statutory

schenme to determine legislative intent. Ferguson, 377 So.2d at

15



710. \Where possible, courts nmust give effect to all statutory
provi sions and construe related statutory provisions in harnony

with one another. T.R v. State, 677 So. 2d 270, 271 (Fla

1996) (quoting Forsythe v. Longboat Key Beach Erosion Control

604 So. 2d 452, 455 (Fla. 1992))(citations onmtted)(enphasis in
original). Moreover, when different statutes enploy exactly the
sane words or phrases, the legislature is assumed to have

i ntended the same neaning. Schorb v. Schorb, 547 So.2d 985, 987

(Fla. 2d DCA 1989)(citing Goldstein v. Acnme Concrete Corp., 103

So.2d 202, 204 (Fla. 1958)).

The phrase at issue regarding the presentation of
Am tigating circunmstancesf is contained in both rule 3.830 and
Florida Rule of Crimnal Procedure 3.840, the counterpart for
rule 3.830 addressing indirect crimnal contenpt. Reading rule
3.840 in pari materia with rule 3.830 supports the ruling of the
district court that Haynes should be subject to resentencing
only and is not entitled to reversal of the judgnent. Haynes,
944 So.2d at 920.

Rule 3.840, while nore lengthy than rule 3.830 given the
factual differences which underlay direct and indirect crimna
contenpt cases, still contains the sane procedural steps. The
first section of rule 3.840 provides that upon an order to show

cause issued by the trial judge, a defendant is required to

16



appear in court and show cause why he or she should not be held
in contenpt of court. See Fla. R Crim P. 3.840(a) and conpare
Fla. R Crim P. 3.830 (APrior to the adjudication of guilt that
judge shall informthe defendant of the accusation against the
def endant and inquire as to whether the defendant has any cause
to show why he or she should not be adjudged guilty of contenpt
by the court and sentenced therefor@). Thereafter, the rule sets
forth sections for notions, answers, order of arrest, bail,
arrai gnnent, hearing, disqualification of the judge, and then
notably, wverdict and |judgnent. See Fla. R Crim P
3.840(b),(c), (d),(e), and (f). After the section that
addresses adjudication and judgnent, rule 3.840 (g) reads as
fol | ows:
Sent ence; | ndi rect Cont enpt . --Prior to the
pronouncenment of sentence, the judge shall informthe
def endant of the accusation and judgnment against the
def endant and inquire as to whether the defendant has
any cause to show why sentence should not be
pronounced. The defendant shall be afforded the
opportunity to present evi dence  of nmtigating

circunstances. The sentence shall be pronounced in
open court and in the presence of the defendant.

Thus, in the sentencing section of this rule, this Court
i ncluded the al nost identical phrase as that contained in rule
3.830, which gives the defendant an opportunity to present
evidence in mtigation of his or her sentence.

An exanpl e of the bifurcation in the rule between guilt and
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sentencing is set forth in Patz v. State, 691 So.2d 66, 66-67

(Fla. 3d DCA 1997). There, the trial court gave the defendant
an opportunity to show cause why he should not be held in direct
crimnal contenpt for providing msrepresentations during voir
dire, and the defendant responded that he was sick. Wth that,
the trial court found the defendant in direct crimnal contenpt
and sentenced him The district court noted that the trial
court erred because Aprior to sentencing, the court failed to
afford the Appellant an opportunity to present evidence to

mtigate his sentence.( Id. at 67 (enphasis added). There, the

district court properly construed the rule to nean that Aexcusing
or mtigating circunstances(i related to sentencing not to the
adj udi cation of guilt of the charge.? Thus, if a trial court
fails to afford a defendant the opportunity to present excusing
or mtigating circumstances, the conviction should be affirned

and only the sentence reversed. See Gooden v. State, 931 So.2d

146, 147 (Fla. 1st DCA 2006)(on finding that trial court failed

to conply with rule 3.840(g), district court affirned defendant=s

> Respondent acknow edges that the district court in Patz
reversed both the judgnent and sentence wi thout consideration of
the issue presented here regarding whether only the sentence
shoul d have been subject to reversal. As with all of the cases
Haynes:= relies upon to establish conflict jurisdiction and as set
forth supra, the renedy afforded for a violation of the
sentencing portion of rule 3.830 has not been squarely addressed
by any other district court of appeal.
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conviction for indirect crimnal contenmpt but reversed his

sentence and remanded for resentencing only). See also Villate

v. State, 663 So.2d 672, 673 (Fla. 4th DCA 1995)(j udgnent and
sentence for indirect crimnal contenpt affirnmed as trial court
al l owed defendant Ato present evidence concerning his qual ns
about complying with the subpoena at the sentencing hearing,
whi ch according to Florida Rule of Crimnal Procedure 3.840(gq),
is the appropriate tinme and place for consideration of
'm tigating circunstances. ).

The district court below correctly applied this distinction
and a plain reading of the phrase in rule 3.830 in pari nmateria
with its placenent and usage in rule 3.840 denonstrates that it
applies to a defendant:s sentence for contenpt, not the

judgment.® See Gooden, 931 So.2d at 147. Conpare Cook v. State

636 So.2d 895, 896 (Fla. 3d DCA 1995)(the trial court erred by

not gi ving Cook Athe opportunity to present evidence of excuse or

® Haynes asserts that the district court affirmtively

Adropped@ its citation to Gooden because, according to Haynes,
its previ ous reliance upon Gooden Awas m spl aced. (@
See Petitioner=s Merits Br. at 6,12. This assertion is unfounded
and incorrect as the district court never excluded this citation
from the corrected opinion. I nstead, the Thonson West
Publ i cati on Conpany was never in receipt of the corrected
opi nion, and has now since correctly posted the opinion on

West | aw. Haynes:s attenpt to attach |egal significance to a
clerical error, which was pronptly renedi ed by the Thonmson West
Corporation when notified, is baseless and should be flatly

rejected by this Court.
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mtigating circunstances before it inposed sentence pursuant to

rule 3.830") with Hutcheson v. State, 903 So.2d 1060, 1062 (Fl a.

5t h DCA 2005) (AMhere a claim of false or perjured testinony is
i nvol ved, the accused nust, prior to the adjudication of guilt,
be given an opportunity to present evidence of excusing or

mtigating circunstancesf) and State ex rel. Garlovsky v.

East nore, 393 So.2d 567, 573 (Fla. 5th DCA 1981) (AThe opportunity
to present evidence of excusing circunstances nust precede the
adj udi cation of gqguilt; the opportunity to present evidence of
mtigating circunstances may be afforded at the sanme tinme but,
at least, nust precede the inposition of sentence.(). To
construe the provision in rule 3.830 in isolation and find that
it applies to both a judgnent and sentence, whereas in rule
3.840, the rule for a corresponding crine, it nost certainly
applies only to a sentence, is illogical and contrary to well-
established rules of statutory construction that these
inherently intertwined rules be read in pari materia. See Gant

v. State, 832 So.2d 770, 773 (Fla. 5th DCA), rev. denied, 835

So.2d 266 (Fla. 2002), cert. denied, 538 U.S. 980 (2003)(AThe

doctrine of in pari materia requires courts to construe related
statutes together so that they will illum nate each other and
are harnoni zed. )

Al so, without any citation to authority, Haynes clains the
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remedy fornul ated below is in error because the word Aexcusi ngl
in rule 3.830, the only word absent from the correspondi ng
sentencing provision in 3.840(g), is Atypically offered as a
defense to a charge.f§ Petitionerz=s Merits Br. at 11. However

t he purpose of crimnal contenpt is to punish. Crimnal contenpt
proceedings are utilized to vindicate the authority of the court
or to punish for an intentional violation of an order of the

court. Bowen v. Bowen, 471 So.2d 1274, 1277 (Fla. 1985). The

pl acement of the word Aexcusing@ in conjunction wth its
pl acenment to Aor mtigating circunstances( again has to be in
reference to sentencing.

This | anguage is contained in the fourth sentence of rule
3.830. The third sentence affords a defendant an opportunity to
show cause why he or she is not in contenpt, which as Respondent
argues, is the adjudicatory portion o the rule. The next
sentence uses the word Amitigating.@ In that context, use of
excusing and nmitigating has to allude to sentencing given that,
under Florida law, the term mtigating or mtigation is
routinely utilized in the context of sentencing, particularly in
chapter 921, entitled ASentence.@l See section 921.0016, Fla.
Stat. (2006)(setting forth mtigating circunmstances for downward
departure sentence wunder sentencing guidelines); section

921. 0026, Fl a. St at . (2006) (setting forth mtigating
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circunmstances for downward departure sentence under Crim nal
Puni shment Code); sections 921.141 and 921.142, Fla. Stat.
(2006) (trial court nmust consider sufficiency of mtigating
circunstances prior to inposition of death penalty); and section
921.185, Fla. Stat. (2006)(degree of restitution my be
consideration in mtigation of a sentence). See also Florida
Rul e of Crimnal Procedure 3.800(c)(motion to nmodify or reduce
sentence referred to as a notion to mtigate sentence).
Furthernore, a basic tenet of statutory construction conpels
a court to interpret a statute so as to avoid a construction

that would result in an absurd consequence. Thonpson v. State,

695 So. 2d 691, 693 (Fla. 1997); State v. lacovone, 660 So. 2d

1371, 1373 (Fla. 1995). \When the record plainly shows that a
def endant has commtted direct crimnal contenmpt and that
judgnment has withstood appellate review, it is judicially
uneconomcal to reverse and remand both the judgnment and
sentence for the reinstitution of contenpt proceedi ngs when only
the sentence was inposed in error. This Court has noted that
the Florida Rules of Crimnal Procedure are designed to pronote
justice and equity while also allowing for the efficient

operation of the judicial system Abreu v. State, 660 So.2d

703, 704 (Fla. 1995). The whole spirit and intent of the rules

is to nove cases through the courts with the |east anmount of
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del ay and unnecessary notion. State ex rel. Evans v. Chappel

308 So.2d 1, 3 (Fla. 1975). In that vein, a direct crimnal
contenpt proceeding is one that is sunmarily handled as a result
of conduct commtted in the actual presence of a judge as in the

i nstant case. See e.g, Gdden v. State, 613 So.2d 457, 460

(Fla. 1993)(conparing rules 3.830 and 3. 840).

The conclusion of the district court below gives the trial
court the nost efficient way to renedy its failure to hear
evidence in nmtigation of a sentence in violation of the rule by
sinmply hol ding a resentencing hearing. This precludes the trial
court fromhaving to reinstitute the contenpt proceeding in its
entirety when the proof of the direct crimnal contenpt has
wi t hst ood appellate review as in the instant case. A violation
of this single provision should not require the trial court to
replay the entire contenpt proceeding from start to finish.
This Court could not have intended such an absurd result. See
Thonpson, 695 So. 2d at 693; | acovone, 660 So. 2d at 1373
Accordi ngly, Respondent urges this Court to uphold the ruling of
the district court of appeal, and find that the appropriate
remedy for a violation of this specific provision of rule 3.830
shoul d be the reversal of the sentence only, not the reversal of
both the judgnment and sentence.

Next, Haynes contends that his conviction nust be reversed
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because the trial court failed to make the required findi ngs of
fact pursuant to rule 3.830. See rule 3.830 (AThe judgnent of
guilt of contenpt shall include recital of those facts on which
t he adjudication of guilt is based.()."

The trial court entered a signed, witten order stating,
AW t ness Jarvis Haynes, DOB 8/18/ 1977, inmate # 05049672 was
found in direct contenpt of Court for refusing to testify.@ (R

18). As the district court found below, and unlike Qutwight v.

State, 934 So.2d 667 (Fla. 2d DCA 2006), these findings
succinctly specify the conduct upon which Haynes:zs adj udi cati on

of guilt was based.® Haynes, 944 So.2d at 420. There is no

* However, Haynes never pointed out any deficiency in the
witten findings of the trial court in his post-hearing notion
for judgnent of acquittal. (Vol. 11, R 21-22). This claimgoes
hand in hand with the argunent nade in the notion that the State
failed to prove this crime. The purported insufficiency of the
written findings could have, and should have, been brought to
the attention of the trial court at that tine so the trial court
coul d have been put on notice of a potential error and have it
corrected. The purpose of the preservation rule is to "place[]
the trial judge on notice that error may have been conmm tted,
and provide[] himan opportunity to correct it at an early stage
of the proceedings."” Harrell v. State, 894 So.2d 935, 940 (Fl a.
2005) (quoting Castor v. State, 365 So. 2d 701, 703 (Fla. 1978)).

Accordi ngly, Respondent submts that any purported error in
the witten findings has been waived.

> Moreover, this recital of facts confornms with the trial
court=s oral pronouncenent:

... You:ve been explained in court as to your
obligations to testify truthfully. The Court
has ordered and directed you to respond. You
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basis in the record for Haynes to argue that this aspect of the
rule was violated and this
cl ai m shoul d be rejected.

Next, Haynes contends that the district court erred in
rejecting his claim that the trial court erred in admtting
hearsay testinony contained within the w tness subpoena. He
claimed for the first tine on appeal that adm ssion of the

subpoena violated his right of confrontation under Crawford v.

Washi ngton, 541 U.S. 36 (2004). This argunent fails for severa

reasons.
have indicated that you wll not respond
even after court order. | do find that youre
in violation of this Court:=s order, direct
violation, and that you be sentenced as a
direct violation, as a crimnal contenpt...
(Vol. I, T. 9-10).
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Whi | e Haynes did argue that the subpoena was hearsay to the
trial court, the record plainly shows that he never made any
argument under Crawford or the Confrontation Clause. Notably,
def ense counsel did not even argue that the subpoena contained
testimoni al evidence as he does now. This argunent cannot be
made for the first time on appeal, the claimunder Crawford was

not preserved, and has been waived.® See Schoenwetter v. State,

931 So.2d 857, 872 (Fla. 2006)(because there was no specific
obj ecti on by defense counsel based on a confrontation violation,
claimthat evidence introduced was testinonial hearsay was not

preserved for appellate review); and conpare Rodgers v. State,

948 So.2d 655, 662-663 (Fla. 2006)(pretrial notion seeking
excl usi on of hearsay during penalty phase based upon viol ation
of rights wunder Confrontation Clause sufficiently preserved
hearsay claim for appellate review). See also section 924.051,

Fla. Stat. (2006); Archer v. State, 613 So.2d 446, 448 (Fla.

1993)(to preserve an issue for appellate review, a party nust

object in the court below and the objection nust be on the sane

® Gven the fact that Haynes raised the Crawford claimin
his brief, the district court nust have inferred that counse
objected to the return of services Aon hearsay grounds, citing
Crawford . . ..0 Haynes, 944 So.2d at 419 n. 2. However, the
record denonstrates that Haynes only argued, Al object to the
service portion of the subpoena as hearsay and | don:st believe
i t:s adequate evidence to show proof of service of that subpoena
on M. Haynes.@ (Vol. I, T. 7). There was no objection based
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grounds asserted in the appeal).

Second, Respondent contends that the return of service
provided within the subpoena was not hearsay as it was not
of fered or introduced into evidence, and even if offered, it was
not offered for the truth of the matter asserted. Section
90.801(1)(c) of the Florida Statutes (2006) defines hearsay as a
statenment, other than one nade by the declarant while testifying
at the trial or hearing, offered in evidence to prove the truth
of the matter asserted. The record denonstrates that the
subpoena, while placed in the court file, was not relied upon by
the trial court once the contenpt proceedings were instituted.’
(Vol. I, T. 4, 6-7). Thus, the return of service within the
subpoena was never Aofferedf under the hearsay rule as the
guestion of whether Haynes was ever served was not an issue
since he appeared to testify.

Mor eover, the return of service was no | onger rel evant once
Haynes was ordered by the trial court to testify based upon the
States=s representation that immunity had been provided. See

Haynes, 944 So.2d at 419 n. 2. The district court determ ned:

upon Crawford or the Confrontation Clause.

" Respondent acknow edges that hearsay cannot be consi dered
merely because it is contained in a court file. Even judicially
noticed docunments within a court file are subject to the rules
of evidence. Burgess v. State, 831 So.2d 137, 141 (Fla. 2002).
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It was only after Appellant refused to

conply with the trial court=s order that

cont enpt pr oceedi ngs wer e initiated

Significantly, Appel | ant was hel d in

contenpt for refusing to obey the court:s

or der, not for failure to appear in

conpliance with the subpoena.
| d. Thus, even if offered, the return of service on the
subpoena was not offered for the truth of the matter asserted
whi ch was whet her Haynes was ordered to testify.

The record shows that Haynes actually appeared for the
subpoena at the appropriate time but then informed the court
that he would not testify, that he would stand on his right to
remain silent, and that he would refuse to answer any questi ons.
(Vol. 1, T. 89). His attestations cane after the prosecutor
and the trial court® explained to Haynes that he had inmunity and
was required by law to answer. (Vol. I, T. 4-6,7-8). It was
Haynes:=s refusal to answer questions after being ordered to do so
by the Court which constituted the direct crimnal contenpt,
whi ch had nothing to do with any failure to comply with the
subpoena. Thus, there is no basis for relief of this
unpreserved claimas there was no hearsay violation with respect

to the subpoena because the return of service on the subpoena

was not hearsay and was not relevant to the actual facts

8Def ense counsel also indicated to the court that he had
di scussed these matters with Haynes. (Vol. I, T. 6).
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underlying Haynes:s commi ssion of direct crimnal contenpt.
Alternatively, given the irrelevance of the return of service,
even if this Court were to find that the return of service had
some constitutional inplication under Crawford, any error in
this case in its Aadm ssionf into evidence was harm ess beyond a

reasonabl e doubt. See Rodgers v. State, 948 So.2d at 665

(adm ssion of hearsay testinmony in violation of Crawford can be

harm ess error); Diaz v. State, 945 So.2d 1136, 1153-1154 (Fl a.

2006) (sane); and Sonervell v. State, 883 So.2d 836 (Fla. 5th DCA

2004) (sane) .

Finally, Haynes contends that the evidence was insufficient
to find him guilty of direct crimnal contenpt. Respondent
counters that this claim has been waived. Haynes did file a
witten nmotion for judgnent of acquittal pursuant to Florida
Rule of Crimnal Procedure 3.380. (Vol. 11, R 21-22).
However, prior to obtaining a ruling on his notion, he filed his
notice of appeal and thereby abandoned said notion which
chal  enged the verdict of the trial court. See Florida Rule of
Appel |l ate Procedure 9.020(h)(if a nmtion to challenge the
verdict has been filed and a notice of appeal has been filed
before the filing of a signed, witten order disposing of such a
nmotion, all notions filed by the appealing party Ashall be deened

abandoned. . .0); Rivera v. State, 913 So.2d 769, 770 (Fla. 5th
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DCA 2005).

Not wi t hst andi ng Haynes:s wai ver, the record plainly shows
that the district court properly affirmed the finding that he
commtted direct crimnal contenpt.

VWhen an appellate court undertakes review of an order of
direct crimnal contenpt it nust be mindful that the controlling
standard of review is the abuse of discretion standard, and
because the trial court has w tnessed the conduct at issue, the
trial court therefore is in the best position to determ ne
whether it is necessary to summarily punish a defendant for

cont enpt uous conduct. Thonms v. State, 752 So. 2d 679, 685 (Fla.

1st DCA), rev. dism ssed, 763 So.2d 1046 (Fla. 2000); M chaels

v. State, 773 So. 2d 1230 (Fla. 3d DCA 2000); Ponpey v. Cochran,

685 So. 2d 1007 (Fla. 4th DCA 1997). Thus, appellate courts give
great deference to a trial judges explicit deternination that
sunmary procedures are necessary. Thomas, 752 So.2d at 685.

The failure to testify upon a grant of immunity can

constitute direct crimnal contenpt. See United States .

Wlson, 421 U S. 309 (1975); Pendley v. State, 392 So. 2d 321

(Fla. 1st DCA 1980); and McDonald v. State, 321 So. 2d 453, 457

(Fla. 3d DCA 1975). In WIlson, the Court held that an imuni zed
w tnesszs refusal to testify at trial, even though not delivered

di srespectfully, constituted direct crimnal contenpt punishable
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sunmarily because such refusals were intentional obstructions of
the orderly adm nistration of justice. Id. at 314.

Li kewi se, Haynes:s refusals to answer questions at his co-
def endant:s trial were all nmade in the presence of the tria
court com ng after extensive advice and warnings by the trial
court and the prosecutor. (Vol. I, T. 4-10). His refusal to
testify with the grant of immunity placed himin contenpt of the

trial court. See id.; Pendley, 392 So. 2d at 323 (when a

def endant:s refusal to testify occurs during an ongoing trial,
the refusal disrupts and frustrates an ongoi ng proceedi ng and
summary contenpt nust be available to vindicate the authority of
the court) and McDonald, 321 So. 2d at 457 (concluding that the
trial court acted properly in dealing sunmarily with appellant=s

i mproper refusal to testify) and conpare Landenberger v. State,

519 So.2d 712 (Fla. 1st DCA 1988) (defendant could not be found
in direct crimnal contenmpt for not testifying upon invocation
of privilege of self-incrimnnation when defendant was not given
prom se of immunity). Accordingly, the district court properly
found no error in adjudicating Haynes guilty of direct crimna
contenpt. Haynes, 944 So.2d at 419-420.

Haynes was found in direct crimnal contenpt for refusing to
answer when so ordered by the court. Yet, Haynes clains that

Aone essential elenent of a direct contenpt conviction for
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failure of a witness to testify is proof by the state that the
witness was served with a valid subpoena requiring such
testinmony.® Petitionerss Merits Br. at 16. However, Haynes
cites no authority to support his contention that there are
specified elenents to the crime of direct crimnal contenpt
based upon the failure to conply with a court order. Rule 3.830
creates no such requirenent. Haynes cannot add elenents to a
crime which by this Court=s rule specifically provides Amay be
puni shed summarily if the court saw or heard the conduct
constituting the contenpt commtted in the actual presence of
the court.@ See Fla. R Crim P. 3.830.

Respondent reiterates that Haynes was not found in contenpt
for failing to honor the subpoena by failing to appear; Haynes
actually appeared at the tinme required. As the rule provides,
direct crimnal contenpt is summary proceeding which can be
handled by the trial court for conduct it views as an
eyewi t ness. Haynes appeared pursuant to the subpoena; this is
an undi sputed fact. The notion that the State was sonehow
required to prove return of service on a subpoena upon which
Haynes appeared, an undisputed and irrelevant fact, given that
he was not found in contenpt based upon the subpoena, should be
rejected. Instead, the record overwhel m ngly denonstrates that

Haynes committed direct crimnal contenpt when he refused to
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testify. The district court properly affirmed that finding.
In all, Respondent urges this Court to discharge
jurisdiction in this case, or alternatively, affirmthe decision

of the district court below in all respects.
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CONCLUSI ON

Based on the foregoing argunent and authority, the State
respectfully requests that this Court discharge its jurisdiction
in this case or alternatively, affirmthe decision of Haynes v.

State, 944 So.2d 417 (Fla. 5th DCA 2006) in all respects.
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