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| NTEREST STATEMENT OF AM CI CURI AE

The Anmerican Medical Association (the “AMA"), an Illinois
not-for-profit corporation, is a private, voluntary organi zation
of physicians founded to pronote the science and art of nedicine
and the betternent of public health. Its 240,000 nenbers
practice in all states, including Florida, and in all fields of
medi cal specialization.

The AMA is the largest organization of physicians in the
United States. The AMA House of Delegates, its ultimte policy-
maki ng body, regularly establishes and publishes policies
concerni ng medi cal issues that represent the consensus vi ewpoi nt
of America’s physicians. The AMA's Council on Ethical and
Judi ci al Affairs regularly publishes opinions concerning
physicians’ ethical obligations to their patients and to the
medi cal comunity.

The Florida Medical Association (the “FMA’) is a Florida
not-for-profit corporation whose alnost 20,000 nenbers are
licensed Florida physicians of all specialties. The FMA was
created and exists for the purposes of securing and maintaining
the highest standards of practice in nedicine and of furthering

the interests of its nenbers. The FMA regularly participates in



| egislative efforts, rulemaking proceedings, and litigation on
behal f of its nmenbers.?

Ami ci have a strong interest in preserving the integrity
and enforceability of hospital staff bylaws, including their
sel f -governance provisions, as required by the accreditation

rules of the Joint Conmi ssion on Accreditation of Healthcare

Or gani zat i ons. 2 Such interest arises from their nenbers’
know edge of and experience in hospital governance and
adm ni strati on. It also arises from their determ nation that

the public health is advanced when the courts give legally
bi nding effect to those byl aws.

This case concerns the legal enforceability of nedical
staff byl aws. The nedical staff, an association of |icensed
professionals within a hospital, is the only body wth the

necessary nedical expertise and experience within a hospital to

1 The AMA and FMA appear on their own behalves and as representatives
of the Litigation Center of the American Medical Association the State
Medi cal Soci eti es. The Litigation Center was fornmed in 1995 as a coalition
of the AMA and private, voluntary, non-profit state nedical societies to
represent the views of organi zed nedicine in the courts.

2 “[Tlhe Joint Conmmission is the nation' s predoni nant standards-setting
and accrediting body in health care. [] The Joint Comnm ssion’s conprehensive
accreditation process evaluates an organization's conpliance wth these
st andar ds and ot her accreditation requi renents. Joi nt Conmi ssi on
accreditation is recognized nationwide as a synbol of quality that reflects
an organization’s conmtnent to nmeeting certain performnce standards.”
htt p: //www. j oi nt conmi ssi on. or g/ About Us/ j oi nt _conmi ssion_facts. htm
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provi de and oversee nedical care. It is not sinply a departnent
in a hospital, subject to the sane adm nistrative controls as
ot her hospital personnel. Its primary obligation, ethical and
legal, is to the patient.

Hospitalized patients are best served when the nedica
staff as a whole accepts responsibility for their care. Such
care is enhanced through constructive self-criticism comonly
called “peer review,” within the nedical staff menbership. | t
is also enhanced when physicians are subject to the professional
oversight of their fellow physicians and are freed from the
over -influence of the economic interests of non-physicians when
maki ng decisions affecting their patients. Finally, it 1is
enhanced when physicians are allowed to speak collectively
within the hospital. All  of these goals - joint patient
responsibility, peer review and oversight, freedom from econom c
coercion, and a collective voice — are established and
mai ntained within the hospital environnent through enforceable
medi cal staff byl aws. Amici submt this brief in order to
inmpress upon this Court the | egal and health policy

considerations at stake in this suit.
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As an Appendix to this brief, Amci have attached various
policy statenents of the American Medical Association advocating
the legal enforceability of hospital staff bylaws and the
i nportance of allow ng self-governance by the nedical staff.
The consensus viewpoint of Anmerica’ s physicians is that respect
for the principles of |egal enforceability and of nedical staff
sel f-governance is a necessary elenent of patient care in the
hospital setting.

PRELI M NARY STATEMENT
Appel  ant, Lawnwood Medical Center, Inc., d/b/a Lawnwood

Regi onal Medical Center and Heart Institute, shall be referred

to as “Lawnwood.” Appellee, Randall Seeger, MD., as President
of the Medical Staff, appears on its behalf, and wll be
referred to as “the nedical staff.” The statute that is the

subject of this lawsuit shall be referred to as “the hospital
governance | aw.”
SUVMARY OF THE ARGUNMENT
The relationship between a hospital and its nedical staff

is a special one, a relationship that directly inpacts the

nature of the care provided to the public. It is a relationship
based on nutual trust. It is a relationship, however, where
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di sagreenents nmy arise. Because the hospital environnent
i nvol ves conplicated, nedical concerns, the optinmal structure
for resolution of controversies is to be found in the pre-
di spute contract between the parties: the medical staff byl aws.

Lawnwood and its medical staff entered into a contract that
provi ded procedures under which the parties could resolve their
di fferences. Unfortunately, Lawnwood becane dissatisfied with
the contracted-for manner of naking decisions. Instead of
seeking to negotiate a different oontract, the hospital sought
| egislative intervention.

The Florida Constitution prohibits the legislature from
inpairing the obligation of contracts. Art. |, Sec. 10, Fla.
Const . The legislature violated this provision. There is a
contract between the parties as defined by the nedical staff
byl aws. The hospital governance |aw conpletely rewote the
obligations the parties owed one another. Put sinmply, it
i npai red the contract.

The hospital governance law also violates the Florida

Constitution because it gives special privileges to a single

private corporation. See Art. 11l, Sec. 11(a)(12), Fla. Const.
Amci’s (AMA and FMA) Brief CARR ALLI SON
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In sinple ternms, it gives special powers to a single private
corporation. That is inproper.

Finally, the law violates the Equal Protection rights of
the physicians on the Lawnwood nedical staff by creating two
cl asses of hospitals and two classes of nedical staffs. Bot h
the Florida and United States Constitutions require citizens to
be treated equally under the law. The hospital governance |aw
here creates two classes of hospitals: one made up of all
hospitals in the state other than those in St. Lucie County and
one that includes only the two hospitals in St. Lucie County.?
It also creates two distinct classes of nedical staffs: one
made up of all nedical staffs in the state not in St. Lucie
County, and one that includes only the staffs in St. Lucie
County. Regardl ess of which constitutional standard is applied
to test this intentional Ilegislative distinction between the
created classes, the distinction does not pass constitutional
nmust er. There is no legitimate reason for nmaking the

di stinction.

s By its terms, the hospital governance |aw applies only to counties

in St. Lucie County. There are only two such facilities, Lawnwood and St.
Lucie Medical Center. Both are owned by the sane private corporation,
Hospi tal Corporation of America, Inc. (“HCA”).
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The hospital governance |aw does only one thing: it strips
the nmedical staff at Lawnwood of the constitutionally guaranteed
contractual rights that define how their disputes with Lawnwood
should be handled and treats them differently than simlar
staffs across the state. Judge Ferris was right, and so was the
First District Court of Appeal.

ARGUVENT

1. The Hospital Governance Law Inpairs The Contractual

Rights O The Medical Staff Under The Medical Staff Byl aws,

Violates The Equal Protection C ause And Inproperly Gants

A Special Privilege To A Private Corporation.

The legal issues in this appeal arise froma sinple set of
facts that logically require the rejection of the hospital
governance law for very practical reasons: the legislature for
the entire State of Florida granted a single private corporate
entity a law that applies only to it and its nedical staff in a
single county. Both hospitals in St. Lucie County are owned by
HCA;, there are no others. More specifically, the law is
intended, by its own terns and by the adm ssion of Lawnwood, to

“fix” a single contractual® relationship - that between

Lawnwood’s Board of Directors and its nedical staff.

4 As further evidence of the single goal of helping HCA Section 3 of
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It matters not whether this Court agrees with the First
District Court of Appeal’s najor reasoning that the |aw inpaired
the contracts held by the medical staff, or whether this @urt
agrees the law grants a special privilege to a private entity
(Lawnwood/ HCA), or whether this Court sinply acknow edges the
| aw does not even pass the standard applied to the Equa
Protection challenge. What ever the reasoning, one thing is
obvious: a private corporation has no right to obtain a speci al
law to strip a single nedical staff of its contractual rights
and to treat that nedical staff differently than all other
nedi cal staffs in the state

“[Rlights existing under a valid contract enjoy protection
under the Florida Constitution.” Geen v. Quincy State Bank, 368
So.2d 451 (Fla. 1°' DCA 1979). This protection is extensive
“Any conduct on the part of the |legislature that detracts in any
way from the value of the <contract 1is inhibited by the

Constitution.” Dewberry v. Auto-Omers Ins. Co., 363 So.2d 1077,

1080 (Fla. 1978).

t he hospital governance law is expressly linmted not only to the geographical
region of St. Lucie County, it is limted to hospitals owned by corporations.
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There are hundreds of hospitals in the State of Florida.
By statute, each of these hospitals has its own nedical staff. 8§
395.0191, Fla. Stat. (2005). However, the hospital governance
| aw purports to grant a special power, the power to ignore a
clear contract, to the hospitals in a single county and to strip
the nmedical staffs there of their contractual rights. There is
no legal justification for such a law to apply to only one
county; it is clear the only purpose of the statute was to give
special rights to Lawmwood. The |egislature does not exist to
provi de private conpani es speci al powers such as these.

“I't is well settled under federal and Florida |aw that al
simlarly situated persons are equal wunder the law. [A]ll
statutory <classifications that treat one person or group
differently than others nust appear to be based at a m ni num on
a rational distinction having a just and reasonable relation to
a legitimate state objective.” Palm Harbor Special Fire Contro

Dist. v. Kelly, 516 So. 2d 249 (Fla. 1987). “[T]here mnmust be a

| ogi cal connection between the classification involved and the
stat ed purpose to be achieved by the statute” and where there is

no “such | ogical connection,” the |law nust be stricken. Florida
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Real Estate Commin v. MGegor, 336 So.2d 1156, 1159 (Fla.

1976) .

Any of these tests requires a sinple evaluation of 1)
whet her the staff has an interest warranting protection, and if
so, 2) whether the state has a sufficient reason to ignore that
i nterest. The nmedical staff at Lawnwood clearly has such an
interest, and there is no good reason to ignore it.

Lawnwood acknowl edges a “contractual relationship” exists,
but suggests that the “nature and form of the parties’ contract”
sonehow mtigates the |level of protection that should be
recogni zed. This is a specious suggestion. Courts across the
nati on have recogni zed nedical staff bylaws confer a sufficient
property interest to trigger due process requirenents. See
e.g., Urich v. Cty and County of San Francisco, 308 F.3d 968
(9" Cir. 2002); Northeast Ga. Radiological Assocs., P.C. V.
Tidwell, 670 F.2d 507, 510-11 (5th Cr. 1982). Surely such a
right is worthy of protection in other constitutional contexts.
The nedical staff has the right to have the contract applied as
negotiated and written.

The physicians on all nedical staffs have as nuch right not

to have their constitutional rights infringed as do any other
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citizens. The contractual rights provided by the bylaws have
clearly been inpaired. | mpai rment can be financial or
otherw se. What matters is whether a l|law inpedes any rights,
substantive or procedural, of the parties. State ex rel.
Wnen's Benefit Ass'n v. Port of Palm Beach Dist., 164 So. 851

856 (Fla. 1935). It cannot reasonably be argued that the
physicians on the nedical staff have no valuable econom c and
non- econom c interests in the rights and privil eges afforded by
the Bylaws. The nedical staff describes a nunber of them Judge
Ferris noted many, also.®

2. The Effect OF The Hospital Governance Law Is Contrary

To Public Health And Welfare Because It Wuld Renove The

Medical Staff’'s Power To QOppose Econonic Credentialing.

Al l of these inportant constitutional concepts are
addressed by counsel for Appellee. Why, however, are the AMA
and the FMA so interested in this battle? Wy do these entities
care if the Florida legislature granted a special right to a

single private corporation under these circunmstances?

5 The Byl aws restrict the manner in which the hospital can act
Wit hout the nmedical staff’s participation. As noted by Judge Ferris, the two
nmust work together on issues such as “1) appointnments, 2) granting of
clinical privileges, 3) disciplinary actions, 4) all matters relating to
pr of essi onal conpetency and the snmooth operation of the Hospital.” App. to
Initial Brief of Appellant, Tab C, pp. 15-17.
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The answer is sinple. The hospital governance |aw does
much nore than Lawnwood has discussed in this case. This is not
a case about fixing a problemwith a few doctors, as suggested
in Lawnwood’ s brief. Indeed, the record shows that justification
has not existed for sone tine; the offending doctors have |ong
been renoved from the staff. The “crisis” alleged by Lawnwood
is nothing nore than an excuse to begin a process of taking
control of nedical decisions away from the nedical staff and
putting it in the unchecked hands of the board. A brief review
of the “crisis” shows how clear this is.

1. There was never a crisis. Wat Lawnwood characterizes
as a crisis was nothing nore than a disagreenent between the
staff and the board about how to handl e an issue about specific
doctors. There are and were available state and federal
renedies to deal with the situation.

2. There was no law requiring the staff to do anything
nore than it did. Lawnwood suggests the hospital governance |aw
sinply “clarified” or “enabled” the hospital board to conply
wWith existing |aws. If there were existing |aws governing the

di spute between the board and the nedical staff, those |aws

woul d have controlled the considerable Ilitigation that arose
Amci’s (AMA and FMA) Brief CARR ALLI SON
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from the dispute. The very fact that Lawnwood sought a
legislative fix is the best evidence it did not have any law to
support the desired takeover of control fromthe nedical staff.

3. There was never a reason to provide a “local” fix. It
is entirely illogical that there would exist such an inportant
state need to ensure hospital boards cannot be “handcuffed” by
medi cal staffs that would not require state-w de action. | f
there were sonme inherent problem with the manner in which the
board-nedical staff relationship is described in the Lawnwood
Byl aws, that contractual relationship would be a danger anywhere
such a contract existed.®

Amici believe it is inportant for the Court to understand
that the inpairnent of the nedical staff's contracted rights
over control wll inpact not only the physicians at Lawnwood
but the public at |arge. The nedical staff nust have sone of
the control in a hospital setting to ensure patients are
properly cared for and economc interests do not have an

i nproper effect on patient care.

6 At oral argument below, counsel for Lawnwood of fered that the
contract between the board and the nedical staff at Lawnwood is sonehow
aberrant in Florida. There is no evidence in the record to support that
contention; counsel should not be permitted to argue that before this Court.

Amci’s (AMA and FMA) Brief CARR ALLI SON
Case No. SQ07-1300 305 Sout h Gadsden Street
Page 13 Tal | ahassee, Florida 32301

Tel ephone (850) 222-2107
Facsim | e (850) 222-8475



Medi cal staffs retain inportant |evels of autonony through
nmedi cal staff bylaws |ike the ones here. They have the power to

participate in inportant decisions about nedical care, about

staffing, and about credentialing. They retain the power to
participate in the decisions that wll affect thenselves and
their fellow physicians. They retain the power to ensure

econom cs do not beconme the primary focus of decision-nmaking.

Absent the hospital governance |aw, Lawnwood’'s board hol ds
much of the power to make certain decisions, but this power is
tenpered by the contractual obligation to act “reasonably” and
with “good cause.”’ This well-defined relationship has an
i nherent val ue, which the constitution prohibits the |egislature
from inpairing and which requires even handed treatnent by the
st at e. Conversely, the hospital governance law ignores the
| anguage of the bylaws and provides that the power of the
Lawnwood board is “not limted by the authority of its nedica
staff.” App. to Initial Brief of Appellant, Tab A, p. 3.

The I mpai r ment of this contract ual bal ance of

responsibilities and powers significantly affects the public.

7 The term “good cause” is a neasurable standard applied by Florida

courts for years. It provides a benchmark the parties, and courts, can apply
in the event of a dispute between the parties. Cf. Florida Beverage Corp. V.
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There is often a tension between nedical staffs (who nmay be
focused nore on patient care) and hospitals (which may be nore
focused on the “business” of nedical care). There is an ongoing
national concern that hospitals desire to engage in “economc
credentialing” to maximze perceived loyalty, referrals and
ot her practices designed to increase their profitability.3
“Econom c credentialing is the use of economc criteria
unrelated to quality of care or professional conpetence in
determining a physician’s qualifications for initial or
continuing hospital medical staff nembership or privileges.”®
Doctors across the nation are concerned about this practice
because it elevates econonmics over patient care. See, e.g.,
Statement on Economic Credentialing, Anmerican Society of

Anest hesi ol ogi st s!® (*“

The Soci ety condemms the practice known as
‘“economc credentialing,” by which decisions related to nedica

staff privileges are based on considerations wunrelated to

Florida Dep’t of Bus. Prof. Reg., 503 So.2d 396 (Fla. 3d DCA 1987).

8 Wile this Brief is nmostly focused on econonic credentialing, the
hospi tal governance law inpairs the entire concept of self-governance enjoyed
by the nedical staff. This self-governance fosters a sense of collective
responsibility in the medical staff. It also provides an environnent
conducive to constructive suggestions and coll ective assistance within the
medi cal staff. All of this leads to nore effective peer review, which | eads
to better nedical care for patients.

° http://ww. ama- assn. or g/ anme/ pub/ cat egory/ 10303. ht m

10 http://ww. asahq. or g/ publ i cati onsAndSer vi ces/ st andar ds/ 18. pdf
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quality of <care”); Policy 23, Anerican College of Mdica
Qual i ty*! (economic credentialing inpedes the professional’s role
as the patient’s advocate, represents an inappropriate basis for
credenti al i ng, and shoul d be consi der ed prof essi onal |y
unacceptabl e”); Economc Credentialing (Policy 400191), Anerican

Col | ege of Emergency Physicians? (“

ACEP strongly opposes the use
of economc factors unrelated to quality of care or professional
conpetency either in determning a physician's qualifications
for initial or continuing hospital nedical staff nenbership o
privileges, or in evaluating physician performance w thin other

health care organizations”)(this statement was reaffirned in

Cct ober 2007); Kusske, The Harm of Econom c Credentialing,

Ameri can Associ ation of Neurol ogical Surgeons Bulletin, Vol. 10,
Issue 2 (“This type of [economic] ~credentialing is
i nappropriate.”)

The di sagr eenent over t he practice of economni ¢
credentialing is being played out across the nation between
hospitals and nedical staffs. See e.g. Baptist Health v. Mirphy

226 S. W 3d 800 (Ark. 2006) (litigation over hospital’s

1 http://ww. acnyg. or g/ pol i ci es/ pol i cy23. pdf

12 http://ww. acep. org/ practres. aspx?i d=29194
13 http://wwmv. aans.org/library/Article.aspx?Articlel d=10030
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requi renment physician sign economc credentialing policy). Once

such policies go into effect, it is very difficult for
physi ci ans to chal | enge t hem See Danel | o, Econom ¢
Credentialing: VWere Is It Going?*¥(citing Rosenblum v.

Tal | ahassee Memi| Reg. Med. Ctr., No. 91-589 (Fla. Cr. June
1992) (uphol di ng decision to deny privileges to cardiol ogist who
directed program at conpeting hospital); Knapp v. Palos Comm
Hosp., 465 N E 2d 554 (Ill. 1984), cert. denied, 493 U S. 847
(1989) and ot hers).

In sinple terns, the problemis that the nost significant
power nedical staffs have to prevent economic credentialing is
the power they maintain through nedical staff byl aws. If those
are not enforceable, nothing is left to protect the public from
the deleterious effects of economc credentialing. If the
medi cal staff has no nmeani ngful input on decisions, there is an
insufficient check on hospitals’ ability to make decisions that
af fect patient care, based primarily on econonics.

The best defense to economc <credentialing is the
participation of the nmedical staff in making decisions about how

the hospital operates. The AMA formally opposes economc

¥ http://library.findl aw. com 2003/ Dec/ 17/ 133216. ht m
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credentialing®® and advises physicians and nedical staffs about
how to fight the practice. The recomrended strategies focus on
ensuring the nedical staff opposes economc credentialing in
vari ous ways. These include: 1. Developing bylaw provisions
which clearly articulate nenbership and privilege criteria,
including a provision prohibiting economc credentialing; 2.
Encouraging nedical staff involvenent in the developnent of
nmedi cal staff devel oprent plans and strategic planning
activities; and 3. Encouraging nedical staff involvenent in the
devel opment of conflict of interest policies.?®

The Bylaws that existed at Lawnwood before the hospital
governance | aw was enacted gave the nedical staff the ability to
inmplenent the AMA strategies. See App. To Initial Brief of
Appel | ant A 15-16. The nedi cal staff coul d make
recomrendations on initial appointments to and advancenent of
t he staff; creation of departnents, specialties and
subspecialties; creation of wutilization plans; the grant of
privileges; evaluation of potential exclusive arrangenents;

deni al of staff menbership for particular privileges; decisions

15 The FMA also formally opposes the practice, even seeking |legislation

prohibiting the practice. Economi ¢ Credentialing, Annals of Energency
Medi ci ne, Vol. 30, Issue 6, pp. 759-64 (1997).

Amci’s (AMA and FMA) Brief CARR ALLI SON
Case No. SQ07-1300 305 Sout h Gadsden Street
Page 18 Tal | ahassee, Florida 32301

Tel ephone (850) 222-2107
Facsim | e (850) 222-8475



about termnation or limtation of privileges; discipline; and
t he appeal s of disciplinary hearings. The hospital could only
ignore these recommendations if it had good cause to do so.
Thus, the nmedical staff retained significant power to act as it
bel i eved appropriate on issues related to, anong other things,
the practice of economc credentialing. The hospital governance
| aw renoves this bargained-for power, and will harm both the
physi ci ans and t he public.

It is Amcis’ position that economc credentialing is a
terrible thing for doctors and patients and that nedical staff
self-governance is critical to ensure optinmal patient care
They recognize, however, that this Court is not the forum to
expect that policy decision to be made. What Amci do expect
however, is that the debate on this extrenely significant issue
will be held in the open and in a nmanner that puts al
Floridians on notice of the issue and the consequences. The
public is not served by permtting private corporations to
i nproperly use the legislative process to begin the process of
wresting control of hospitals from those who advocate for the

patients.

16 http://ww. ama- assn. or g/ ana/ pub/ cat egory/ 10303. ht m
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Lawnwood’ s suggestion that the hospital governance law is
not really about economc <credentialing, or that Amci’s
interest in this issue is msplaced because this is sonehow only
about protecting the public in St. Lucie County, should be
rej ect ed. Not wi t hst andi ng the |anguage that “in no event shal
a decision regarding nedical staff privileges be nade entirely
upon econom c considerations,” App., Tab A p. 4, the |anguage
used in the hospital governance | aw would be very easy to avoid.
The use of the term“entirely” gives Lawnwood the power to adopt
econom c credentialing policies which stop just short of using
econom cs as the sole determnant and still arguably conply with
the |aw However, the hospital governance |aw renpbves the
medi cal staff’s bal anci ng power against any attenpt by the board
to adopt such policies. This cannot be permtted, especially
not under circunstances |ike those in this case.

CONCLUSI ON
For all the reasons stated herein, this Court should affirm

the decision of the First District Court of Appeal.

Harold R Mardenborough, Jr.
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