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| NTRODUCT| ON

Appel | ant Lawnwood Regi onal Medical Center (“LRMC’ or “the
Hospital ”) has come before this Court arguing that the St. Lucie
County Hospital Governance Law, H R 1447, 2003 Leg. (“HA") is
constitutional and should be upheld, despite decisions by the
trial court and the First District Court of Appeal holding the
HG. to be wunconstitutional. LRMC is a Florida for-profit
corporation, and its parent and sole sharehol der, the Hospita
Corporation of America (“the Corporation”) is the owner of LRMC
and of the only other primary care hospital in St. Lucie County.
Appellant LRMC prevailed in passing the HG in 2003, and
pronptly filed a declaratory judgnent action regarding the
constitutionality of that law, which is the subject of the
present action.

In its initial brief before this Court, LRMC makes nunerous
concl usory assertions whi ch are unsupport ed, and even
controverted, by the facts in the record bel ow Mor eover, in
both its brief before this Court and its initial brief to the
First District Court, counsel for LRMC appears to be asserting
an argunent that would return the judiciary to the pre-Marshal
era, by challenging the conpetence of the courts to rule on the
constitutionality of statutes. For instance, at page 21 of its
brief, LRMC asserts that “[t]he district court overstepped its
authority and its sphere of conpet ence. ” It seens
extraordinarily disingenuous for LRMC to have filed the original

declaratory judgnent action, seeking to have the HG. declared



constitutional, and then to attack the power of the courts to
decide that very issue when it realizes the courts wll not
“rubber -stanp” the | aw.

Finally, LRMC repeatedly states that the laws existing
prior to the challenged “Hospital Governance Law gave the
Hospital the power to do what it did, and therefore the HG did
not constitute an inpairnent, does not constitute a special
benefit to a private conpany, and nerely “clarified” the state
of the law. These argunents do not explain why the |aw applies
to only two hospitals operated by one for-profit corporation in
one county, and why LRMC, prior to the enactnent of this |aw,
repeatedly tried to take actions which the courts, also
repeatedly, held were inproper under the laws and byl aws as they
existed at that tine.

As these proceedings have progressed through the courts,
LRMC has placed nore and nore enphasis on the wongdoing of two
doctors, nanely Drs. Wal ker and M narcik, and the alleged threat
they posed to “patient safety” as justification for the HG—
however, neither the First District nor the trial court found,
nor did the pleadings before the trial court allege, that
pati ent safety was endangered or that patients were harned. The
charges agai nst those doctors boiled down to billing fraud. In
addition, there has never been a finding of a “health care
crisis”, a termwhich LRMC uses freely but which is unsupported.
LRMC makes nuch of the “threat to public safety” posed by Drs.
Wal ker and M narcik, and the related need to force the nedical

staff to perform peer review when requested by the Trustees.



However, LRMC obtained a special |aw that addresses not only
peer review, but nedical staff privileges, quality assurance,
excl usi ve contracts for hospi t al - based servi ces, and

credentialing. See, e.g., 8 5 HR 1447.

In the final analysis, as the First D strict Court
recogni zed, it becones clear that the HG does not just happen
to nodify a contract or grant sone mnor benefit to LRMC in the
course of the legislature’s exercise of its valid police powers
for the benefit of the general, statewide welfare. Instead, the
Law specifically targets one preexisting contract and grants a
substantial, special benefit to a for-profit corporation at the
expense of a body of independent medical professionals. Thi s
situation is conpletely inapposite of the cases LRMC cites in
support of its argunents, and is intolerable under the Florida
Constitution.

For all of these reasons, as nore fully set forth herein,
Appel l ees respectfully request that this Court affirm the
judgnment of the First District Court of Appeal and declare the

Hospi tal Governance Law invalid

THE RECORD ON APPEAL

Appel l ees utilize herein the sanme record citation system as
the Appellant in its Initial Brief. Ctations to Appellant’s
Initial Brief before this Court are denoted (I.B. at _ ).
Follow ng Appellant’s format, the St. Lucie County Hospital

Governance Law is cited as H R 1447.



STANDARD OF REVI EW

“The determ nation of a statute’s constitutionality and the
interpretation of a constitutional provision are both questions

of law reviewed de novo.” Fla. Dep’'t of Revenue v. City of

Gainesville, 918 So. 2d 250, 256 (Fla. 2005) (citations

omtted). The reviewing court is “obligated to accord
|l egislative acts a presunption of constitutionality and to
construe challenged Ilegislation to effect a constitutional
out cone whenever possible.” 1d. However, "“any inquiry into the
proper interpretation of a constitutional provision nust begin

with an exam nation of that provision's explicit |anguage.” 1d.

STATEMENT OF THE CASE AND FACTS

A. Structure of the Hospital and Byl aws

Lawnwood Regional Medical Center, Inc. is a Florida for-
profit corporation that operates the Hospital, and whose parent
and sole shareholder also operates St. Lucie Medical Center.
LRMC and St. Lucie Medical Center are the only two primary care
hospitals in St. Lucie County. LRMC is governed by a Board of
Directors. The Board of Directors, in turn, appoints a Hospital
Board of Trustees that is charged with overseeing the Hospital’s
daily business decisions. LRMC is part of the Hospital
Corporation of Anerica group of for-profit hospitals.

In 1988, the Board of Trustees adopted its Bylaws. (See
Excerpts of 1988 Trustee Bylaws, |1.B. Tab D.) In 1993, in order
to conmply with Florida law and accreditation standards, the

Board of Trustees and the Medical Staff signed off on and



adopted the Medical Staff Bylaws. The Medical Staff Byl aws have
been anended twi ce, once in 1995 and once in 1999. Further, an
Addendum to the Medical Staff Bylaws occurred in 2003. (Medical
Staff Bylaws at 100-102, R 124-126.) The stated purpose of the
Medi cal Staff Bylaws is to “provide for the organi zation of the
Medi cal Staff of the Hospital to provide a framework of self-
governnent in order to permt the Medical Staff to discharge its
responsibilities in matters involving the quality of nedical
care and to govern the orderly resolution of those purposes.”
(Medical Staff Bylaws Preanble at 1, R 24.)

The Board of Trustees serves as the governing board for
LRMC and, at the tine this action comenced, was conposed of
seven to nine total nenbers, including “four physicians.who are
menbers of the nedical staff, two on a tenporary rotating basis
and then two at this time who.are physicians who also practice
there.” (1988 Trustee Bylaws at 5 |1.B. Tab D Trans. at 70-71,
R 2651-2652.) The remainder of the Board of Trustees consists
of the CEO and other lay nenbers nomnated by the CEO and
appointed by the Board of Directors. (1988 Trustee Bylaws at 5
6, 1.B. Tab D)

B. Hi story of Conflict

LRMC states that “Lawnwood’ s nedical staff had a history of
rejecting the Board's ultimate control over peer review and

related quality of care functions.” (I.B. at 6.) Wile it cites



the Pentz Affidavit,' (R 2087-2091 {1 25-52) such a statement is
conclusory rather than factual. Mreover, in stating that there
were “substantial and ongoing disputes” for years between the
Hospital and the nedical staff, and that “there were seven
awsuits related to Medical Staff Bylaws issues” (1.B. at 6),
LRMC fails to note that it lost all cases regarding conflicts
based on nedical staff privileges, and that the courts
repeatedly gave LRMC other options to act under existing |aws
and bylaws. (Trans. at 74-75, R 2655-2656.) However, i nstead
of heeding the courts’ decisions striking dowmn its unilateral
actions, and utilizing one of the judicially enunerated options,
LRMC decided to request a special law from the Florida
Legi slature. (Trans. at 86, R 2667.)

A careful review of the disputes preceding enactnent of the
HG. reveals that they arose because LRMC overstepped its
contractual | y-del i neated boundari es. Menbers of the Medical
Staff would then take LRMC to court, and LRMC s actions woul d be
overt ur ned.

Despite all of the Hospital’s assertions to this Court that
t he Medical Executive Commttee (“MEC’) acted inproperly wth
regard to Drs. Walker and Mnarcik, creating a threat to public
health, the Hospital never sought a judicial determ nation, as
it could have, of the reasonableness of the MEC s actions.
| ndeed, the pre-existing law and the 1993 Medical Staff Byl aws

i npose a reasonabl eness and “good cause” standard for both the

! Thomas Pentz is, and was at all times relevant to this action,
t he CEO of LRMC.



Trustees and the Medical Staff in carrying out the contractually

mandat ed procedures. (See, e.g., 8 395.0193(3), Fla. Stat.

(2005)(providing that a peer review panel shall investigate
where a “reasonabl e belief exists that conduct by a staff nenber
or physician..may constitute one or nore grounds for discipline
as provided in this subsection”); see also R 84, 97, 102.)
Instead of seeking a judicial determnation based on this
st andard, however, the Hospital act ed uni l aterally in
contravention of its contract wwth the Medical Staff. Wen its
actions were challenged by the doctors in question, and
overturned by Judge Schack in the N neteenth Circuit,? LRMC went

to the Legislature.

C. Enact nent of the Hospital Governance Law

In 2003, the Legislature enacted the “St. Lucie County
Hospital Governance Law,” H R 1447, 2003 Leg. (“HG&"”). The
| egi slative analysis for the new | aw stated that its purpose was

as foll ows:

This bill responds to problens faced by one
hospital, Lawnwood Regional Hospital in St.
Luci e County, which has been unable to bring
disciplinary action against the «clinica
privileges of two physicians who have been
charged wth crimnal acts, due to the
failure of the nedical staff at the hospital
to initiate peer review procedures as
requi red by hospital procedures.

See House of Representatives Local Bill Staff Analysis, HB 1447.

2 This case, Walker v. Lawnwood Medi cal Center, Inc., Case No.
99-159CA03 (Fla. 19th Jud. Cr. C.), 1is discussed in the
secti on bel ow.




However, in the lawsuit arising from the situation
involving said two physicians, Drs. Wl ker and Mnarcik, the
trial court found, contrary to LRMC s assertions at page six of
its brief, that the nedical staff had indeed initiated peer
review procedures “as required by hospital procedures”; the
medi cal staff did, as required by section 395.0193(3), Florida
Statutes, and their bylaws, neet to decide whether any grounds
for discipline existed, and they decided that no such grounds

did exist. Wal ker v. Lawnwood Medical Center, Inc., Case No. 99-

159CA03 (Fla. 19th Jud. Cr. C.). Instead of bringing the MEC
to court for a determ nation of whether grounds existed for a
“reasonable belief” that the pathologists’ conduct actually

constituted grounds for discipline, LRMC unilaterally suspended

their privileges. 1d. The court in Walker invalidated LRMC s
unil ateral actions and criticized the Hospital, setting out
various |legal alternatives the Hospital had. As Judge Schack

ruled, LRMC could have brought an action to conpel the Mdical
Executive Committee (“MEC’) to initiate the desired peer review,
if the MEC had been in violation of any |laws or regulations or
in case of any loss or threatened loss of accreditation as a
result thereof. |d.

As noted by LRMC, the Florida Departnment of Health (“DOH")
| ater served Dr. Mnarcik with an energency order suspending his
medi cal license. (I.B. at 7). According to Judge Schack, LRMC
could have requested this action from DOH itself, rather than
acting unilaterally. Moreover, Appellees agree that LRMC could

have brought action against the MEC based on the reasonabl eness



and “good cause” standards in the Medical Staff Bylaws. LRMC was
not, therefore, “unable to bring disciplinary action.” Walker.
Furthernore, those two physicians were no | onger even nenbers of
the LRMC nedical staff at the tine the Governance Law was
enacted. (Trans. at 85, R 2666.)

Fol | owt ng enactnment of the Governance Law, the Board passed
resol utions proposing to anend the Medical Staff Bylaws, which
the nedical staff rejected. (R 01-218). These proposed
anmendnents, which track the I|anguage of the Governance Law,
woul d make nunmerous and substantive changes to the nedical staff

byl aws. (R 01-218).

D. Procedural History

After the Medical Staff rejected the anmendnents proposed by
LRMC, the Hospital brought an action in the Crcuit Court in the
Second Judicial Circuit in and for Leon County. That action
requested a declaratory judgnment on the constitutionality of the
HGAL. In its Menorandum of Law in Support of Its Mtion for
Summary Judgnent before the Circuit Court, LRMC engaged in
extensive argunment about the conflict between the Medical Staff
Byl aws and Trustee Bylaws, particularly the amendnent conflict,
but barely nentioned Drs. Walker and Mnarcik. (R 2096-2182.)
Rat her, in that  Dbrief, LRMC argued that the legitimte
governnent interest served by the HG <consisted of the
di sruption caused by the nunerous |egal disputes between the

Medi cal Staff and the hospital. Id.



The trial court, however, in a |engthy opinion from Judge
Ferris, pronounced the HGL unconstitutional. (R 2697-2722.) In
its appellate brief to the First District Court of Appeal, which
also held the law to be wunconstitutional, LRMC raised the
specter of Dr. Walker and Dr. Mnarcik’ s wongful actions as a
threat to public safety and a “health <care crisis”, a
characterization which it repeats even nore strenuously before
this Court. The Hospital argues that this threat justified the
HG. and provided a public purpose for the Law. (1.B. at 1, 7,
14, 15, 17, 25, 38, 46.)

The First District disagreed, holding that the “substantia
contract inpairnment inposed by [the HG] was not required to
protect the public health, ensure the quality of care at
Lawnwood, or acconplish some other legitimte public purpose.”

Lawnwood Medical Center, Inc. v. Seeger, 959 So.2d 1222, 1224

(Fla. 1st DCA 2007).

SUMVARY OF THE ARGUMENT

LRMC repeatedly attacks the First District’s review and
analysis of the Governance Law, calling the court’s analysis
“superficial” (lI.B.at 15) and asserting that the court was
“bound to uphold the |egislative judgnment.” (Id. at 18.) 1In
doing so, the Hospital appears to ignore the fact that
interpreting the law is a wuniquely judicial function, a
principle which has been firmy established since at |east 1803
when Chief Justice Marshall explained: “It is enphatically the

province and duty of the judicial departnment to say what the | aw

10



is.” Marbury v. Mdison, 5 US (1 Cranch) 137, 177, 2 L. Ed.
60 (1803).

LRMC nmekes nuch ado about a statute’'s presunption of
validity, and alleges that “the district court did not even
acknow edge that the HG was entitled to a presunption of
validity.” (1.B. at 21.) However, the succinct and well-
reasoned opinion by the First District makes clear that the
court inplicitly acknowl edged this presunption, but found the
pl ain | anguage of the Constitution and of the HG overcane the
presunption. Furthernore, LRMC appears to ignore this Court’s

adnmonition in Anbs v. Mathews, 126 So. 308, 315 (Fla. 1930):

“To the extent . . . that . . . an act
viol ates express or clearly inplied nandates
of the Constitution, the act nust fall, not

nerely because the court so decrees, but
because of the domnant force of the
Constitution, an authority superior to both
Legi sl ature and judiciary. Such an act never
becones a | aw.”

The Governance Law therefore never becane an effective |aw,
because it violates nultiple nmandates of the Constitution.

As a special law that rearranges the balance of power
between the Hospital and the Medical Staff, granting nore power
and control to the fornmer while elimnating the nmedical staff’s
rights in the process, it violates the Florida Constitution’s
clear prohibition on special laws that grant a privilege to
private cor porations. Next , t he Gover nance Law
unconstitutionally inpairs the existing contract forned by the

1993 Medical Staff Bylaws. This constitutional violation is both

11



facial, because of the narrow scope of the law, and “as applied’
to the facts of this case. Third, the Governance Law anends
existing statutes that regulate relationships between hospitals
and their nedical staffs, and does so inproperly by failing to
reference properly the statutes it anends. Finally, the
Governance Law violates the requirenents of Equal Protection in
both the federal and state constitutions. It creates an
i nperm ssible classification of hospitals and nedical staff in
only one county, in which the only two hospitals are operated by
LRMC' s parent and sole shareholder, wthout a legitimte
| egislative purpose. Mreover, the Legislature [|acked any
rational basis for this classification

Based on the above constitutional violations, and as
detailed in the discussion below the Governance Law viol ates
multiple constitutional mandates and thus should never have
becone | aw

Since the First District ruled only on the first two issues
above, nanely the special grant of privilege and inpairnment of
contract, if this Court decides that the Law is constitutional
on those bases, Appellees request a remand to the First District

Court of Appeal for an opinion on the other argunents.

12



ARGUMENT

THE GOVERNANCE LAW I S A SPECI AL LAW GRANTI NG A
PROHI Bl TED PRI VI LEGE TO A PRI VATE CORPORATI ON, I N
VI OLATION OF ARTICLE |11, SECTION 11 OF THE
FLORI DA CONSTI TUTI ON.

Article 111, section 11(a)(12) of the Florida Constitution
provides that “[t]here shall be no special |aw or general |aw of
| ocal application pertaining to.grant of privilege to a private
corporation.” A “general law of local application” is a |law that
uses a classification schene based on popul ation or sone other
criterion, so that its application is restricted to particul ar

|ocalities. City of Mam Beach v. Frankel, 363 So. 2d 555 (Fl a.

1978). A “special law is a statute relating to particular
persons or things or other particular subjects of a class. State

ex rel. Gray v. Stoumre, 131 Fla. 698, 179 So. 730 (1938).

LRMC argues that the First District failed to apply the
presunption  of constitutionality, and asserts that t he
definition of “privilege” should enconpass only “financial give-
aways”, grants of “econom c benefit”, and grants of “conpetitive
advantage”. (I1.B. at 21, 24, 26.) Wile the HG does provide an
econom c benefit and <clear conpetitive advantage to the
Hospital, thereby satisfying even LRMC s restrictive definition
of “privilege”, this definition is incorrect and does not
provide a basis on which to overturn the First District’s

deci si on.

13



A. Lawnwood br ought t he decl aratory
judgnent action for a determ nation of
the HG's constitutionality, and nodern
courts are not engaged in the practice
of “rubber-stanping” |egislative acts

This Court is deciding the issues de novo, so the correct
standard is |laid out bel ow

The presunption of constitutionality nmust be subject to
reasonabl e construction of a statute, as noted by LRMC itself in

its case citations. See, e.g., Royal Wrld Metropolitan, Inc. v.

Cty of Mam Beach, 863 So. 2d 320, 321 (Fla. 3d DCA 2003);

LRMC s Meno. of Law In Support of Its Mdtion for Sum Judgnent,
at 5 (R at 2100) (requiring that the Court “look for a reason
to uphold the [Law] and adopt a reasonable view that will do
s0”). However, the Constitution itself expressly prohibits any
“special law or general |aw of |local application pertaining
to.private incorporation or grant of privilege to a private
corporation.” Art. IIl, 8 11(a)(12), Fla. Const.

If a law violates the plain neaning of that Constitutional
provision, it would be manifestly unreasonable for the Court to
find otherw se, despite LRMC s insistence to the contrary. As
this Court has stated, “[i]t nust be very plain, nay absolutely
certain, that the people did not intend what the |anguage they
had enployed in its natural signification inports before a court
should feel at liberty to depart from the plain nmeaning of a

constitutional provision.” Gty of Jacksonville v. Continental

Can Co., 113 Fla. 168, 172-73, 151 So. 488, 489-90 (1933). See
also Florida League of Cities v. Smth, 607 So. 2d 397, 400
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(Fla. 1992) (“the law is settled that when constitutional
| anguage is precise, its exact letter nust be enforced and
extrinsic guides to construction are not allowed to defeat the

plain |anguage”); City of St. Petersburg v. Briley, WId &

Associ ates, Inc., 239 So. 2d 817, 822 (Fla. 1970) (“[i]f the

| anguage is clear.we have no power to go outside the bounds of
the constitutional provision in search of excuses to give a
different nmeaning to words used therein”).

Simlar rules apply to statutory construction. Continental

Cas, 113 Fla. at 171, 151 So. at 489. Therefore, the Court nust
exam ne the plain |anguage of the Governance Law and decide
whether it violates the plain |anguage of the Constitution.
“Extrinsic guides to construction” cone into play only if an
anbiguity exists and the Court is asked to interpret that
anbiguity. Still, however, the Court’s interpretation nust be

reasonabl e. Royal Wrld Metropolitan, 863 So. 2d at 321; Tyne v.

Time Warner Entertai nnent Co., 901 So. 2d 802, 810 (Fla. 2005).

As discussed in section B below, if the Governance Law, as
a special law, does grant a privilege to a private corporation,
then it is invalid under the plain nmeaning of the Constitution.
Again, “when constitutional |anguage is precise, its exact
letter nmust be enforced and extrinsic guides to construction are

not allowed to defeat the plain language.” In re Advisory

Qpinion to the Governor, 374 So. 2d 959, 964 (Fla. 1979). The

| ack of case law contradicting the First District’s reading of
the plain |anguage of the statute and Constitution does not

indicate its failure to use the correct presunption.
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B. “Privilege” Is Not Narrowy Defined as
“Financial G veaways,” and Under the
Proper Definition, the Governance Law
Does Gant a Privilege to a Private
Cor porati on

LRMC now acknow edges that a “privilege” includes economc
or conpetitive advantages granted to one business over others.
(1.B. at 24, 26.) It then nmakes the incredul ous argunent,
however, that it has not received a special right or a peculiar
benefit, because “the HG treats all St. Lucie County hospitals
equal ly; Lawnwood receives no special benefit above other
hospitals.” (1.B. at 26.) This statenent indicates the
Hospital's conpl ete di sregard for t he constitutiona
prohi bi tion. The HG. does indeed treat all (two of the) St.
Lucie County hospitals equally; however, the Hospital’'s sole
shar ehol der and parent happens to own both of those hospitals.

Moreover, LRMC does receive a special benefit above other

hospitals in Florida. The scope of the constitutional inquiry
is not limted to conpetitors or simlarly situated entities in
the sanme county, but rather those throughout the state. The

Hospital also asserts that “the HG. does not confer a benefit on
the Hospital.” (1.B. at 24.) That statenent is a rather odd
assertion, since LRMC requested the Law in the first place.

LRMC continues to try to restrict inproperly the definition
of “privilege” wunder Article 111, section 11(a)(12) of the
Florida Constitution. When searching for the neaning of a word
in a |law, however, as the First District recognized, it “should

be given its plain neaning.” MW v. Davis, 756 So. 2d 90, 101
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(Flla. 2000). “When necessary, the plain and ordinary neaning of
words in a statute can be ascertained by reference to a

dictionary.” Seagrave v. State, 802 So. 2d 281, 286 (Fla. 2001).

The sanme principle applies to constitutional interpretation.

City of Jacksonville v. Continental Can Co., 113 Fla. 168, 171,

151 So. 488, 489 (1933).

The First District utilized this principle in its opinion
bel ow, quoting fromdictionary definitions of “privilege” in its
finding that the HG is unconstitutional. That court stated:
“[t]he [HGA].unconstitutionally grants a substantial privilege
to this private corporation” (enphasis added). Lawnwood, 959
So. 2d at 1225.

Notably, the definitions enployed by the First D strict
enconpass nuch nore than *“financial give-aways”, “economc
benefits”, or even “conpetitive advantage”. LRMC attenpts to
advance its own definitions by citing to three out-of-state
cases in which grants of privilege were found, then pronptly
di stinguishing them from the case before this Court by pointing
out that each of them involved a privilege wth a financial
aspect. (1.B. at 22-24).% However, although the few published
privilege cases in other states happened to involve fairly

direct financial benefits to private corporations, it does not

3 Citing Joyner, Jr. v. Center Mtor Co., 66 S.E. 2d 469 (Va.
1951); World Trade Cr. Taxing Dist. v. Al Taxpayers, Prop.
Owmers and Citizens of Wrld Trade Cr. Taxing Dist. and
Nonr esi dents Owming Prop. or Subject to Taxation Therein, 894
So. 2d 1185 (La. C. App. 2005); and Concerned Residents of
d oucester County v. Bd of Supervisors of d oucester County, 449
S.E. 2d 787 (Va. 1994).
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follow that the neaning of “privilege” wunder the Florida
Constitution is restricted to such. LRMCs conclusion is a
| ogical fallacy. Based on the definitions set out by the First
District Court under the plain neaning rule, as well as LRMC s
acknow edgnment that “privilege” also includes conpetitive
advant age, the Hospital’s suggested outconme woul d be absurd.

Thus, in order to determne whether the Governance Law
granted a privilege to LRMC, a private corporation, the Court
nmust determ ne whether the CGovernance Law constituted “a |law for
or against a private person, or a right or imunity granted as a
pecul iar benefit, advantage, or favor[; or].a special |[egal
right, exenption, or imunity ganted to a person or class of
persons; an exception to a duty.” Lawnwod, 959 So.2d at 1225
(internal citations and quotations omtted).

Based on these definitions, and under the constitutional
provision's status as an absolute prohibition, the GCGovernance
Law did grant a privilege to LRMC and is therefore invalid. Even
if the definition were restricted to sone econom c benefit, the
HGL gives the Hospital admnistration the right to avoid its
preexisting contractual obligations. Specifically, the HG
allows LRMC to control the nedical staff unilaterally, through
the use of economic credentialing and exclusive contracts, as
well as through the right to wunilaterally anend the Medical
Staff Bylaws. These rights provide direct and indirect financial
benefits to the Hospital. The Hospital argues that “[h]elping
Lawnwood to discipline or de-credential dangerous, malpracticing

physi ci ans bears no senblance of [sic] a privilege to a private
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corporation...” (I.B. at 25.) Agai n, however, the Hospital
engages in inflanmatory statenments w thout record support. The
record bel ow does not show that Drs. Wal ker and M narci k, or any
ot her physicians, were “dangerous” or “malpracticing.” In
addition, as noted above, Drs. Wil ker and Mnarci k were gone by
the tinme the HGL was passed.

I nterestingly, LRMC focuses its argunents under the
prohi bited privilege section on the definition of privilege. It
musters up only two sentences that contradict the grant of a
privilege under the definition above. LRMC asserts that “the
Governance Law does not confer a benefit on the Hospital..the
purpose of the HG [is] to enable the Hospital to conply with
its existing legal obligations over credentialing, peer review
and quality assurance.” (I.B. at 24-25). This conclusory
statenent actually supports the finding of a privilege. In this
case, an existing statutory scheme* creates |egal obligations and
guidelines for all private hospitals in the state, then gives
those hospitals great latitude in deciding how to fulfill those
obligations. LRMC used this latitude to create and agree to a
set of procedures® that conplied with the law but did i npose sone
restrictions on itself. When it later encountered a situation
in which it could not act as it wshed, rather than seeking
redress fromthe courts, LRMC requested fromthe Legislature the
right to retract and anend its earlier arrangenents in order to

“facilitate” its conpliance with its purported obligations and

* Chapters 395 and 766, Florida Statutes (2005)
® The Trustee and Medical Staff Byl aws.
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avoid conpliance with the contractually-inposed reasonabl eness
and “good cause” standards. LRMC did, however, have other
options, both statutory and judicial, to conply with its |egal
obligations; the Governance Law sinply mnade its conpliance
easier. In doing so, the Law rearranged the balance of power
between the Hospital and the Medical Staff, granting nore power
and control to the former while elimnating substantive and
procedural rights of the latter.

Thi s rearrangenent constitutes “a right or imunity granted
as a peculiar benefit, advantage, or favor.” Lawnwood, 959 So.2d
at 1225 (citing Webster's Ninth New Collegiate Dictionary 936
(1989)). The record bel ow exhaustively sets out the particul ars.
Just as an exanple, section 395.0193(g), Florida Statutes
provides that "a peer review panel shall investigate and
determ ne whether grounds for discipline exist with respect to
such staff menber or physician.” (Enphasis added). Section 6 of

t he Governance Law, neanwhile, provides:

[Where a nedical staff has failed to act
within 75 days after a request from the
governing board to take action against, or
with regard to, an individual physician.a
governing board may take action independent
of the actions of the nmedical staff..

This provision gives the right to decide whether grounds
for discipline exist to the governing board, instead of a peer
review panel (“board determ nes that corrective or dsciplinary
action is necessary”). That right is a “peculiar benefit,
advantage, or favor” since the law is a special Ilaw by

definition, applying only to private hospitals in St. Lucie
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County. Private hospitals in every other county nust still allow
a peer review panel to nake the determ nation of whether grounds
for discipline exist.

As discussed in the follow ng sections, the Governance Law
grants other rights and imunities to the Hospital, such as a
nore lax standard for revising and anending a negotiated
contract, the ability to practically ignore standard contract
law, a separate peer review and appeal process, and an enornous
advant age over the nedical staff in case of conflict. It also
permts econoni ¢ credenti al i ng, entrance into exclusive
contracts, and gives the Hospital the right to elimnate the
medi cal staff’s participation in deciding nedical care.

I11. THE GOVERNANCE LAW | MPAI RS THE OBLI GATI ON OF
CONTRACT

The Florida Constitution, Ilike the US. Constitution
contains a prohibition against inpairnent of contracts. “No bil
of attainder, ex post facto law or law inpairing the obligation
of contracts shall be passed.” Art. |, 8 10, Fla. Const. The
Florida courts, while followng an approach simlar to that of
the U S Suprenme Court’s interpretations of the federa

provi sion (Ponponio v. Cdaridge of Ponpano Condom nium |Inc.,

378 So. 2d 774, 779-80 (Fla. 1979)), have made it clear that
Florida is stricter about defending contracts from inpairnent.

|d. at 780. Specifically, in Dewberry v. Auto-Omers Ins. Co.,

363 So. 2d 1077, 1080 (Fla. 1978), the Florida Suprene Court

stated that “[a]ny conduct on the part of the |egislature that

21



detracts in any way fromthe value of the contract is inhibited
by the Constitution.”®
Despite extensive briefing on the issue below, LRMC again

confuses which test applies when. Citing Lee County v. Brown

929 So. 2d 1202 (Fla. 2d DCA 2006), cert. den. 950 So. 2d 1238
(Fla. 2007), the Hospital nevertheless msses the point of that
case. (1.B. at 28.) In a contract inpairnent case, the
threshold question is whether a valid contract exists. The Court
must then decide how to neasure inpairnment and what test to
apply to determne the permssibility of any inpairnent.

LRMC and Appel |l ees agree that the Medical Staff bylaws form
a contract. (1.B. at 27.) Therefore, this Court need only
deci de whether the HG inpairs that contract and, if so, whether
such inpairment is permssible wunder the “facial” and “as
applied” tests.

Brown is one of the few cases to cite to both Ponponio and
Dewberry, and reconciles the balancing test in the fornmer with
the strict prohibition in the latter by distinguishing between

“facial” and ®“as applied” challenges. Brown held that the

® See also Ponponio, 378 So. 2d at 780 (citing a case “which

applied the well -accepted principle that virtually no degree of
contract inpairnment is tolerable in this state”). A later case,
Metropolitan Property and Liability Ins. Co. v. Gay, 446 So. 2d
216, 218-19 (Fla. 5th DCA 1984), cited to Dewberry and |ater
stated: “But for Article |, section 10.[the] 1issue would be
nmerely one of legislative intent. However, regardless of the
intent of the legislature, a statute may not, constitutionally,
alter, anend or inpair the rights of the parties to an existing
contract.” (Approved by the Florida Suprenme Court upon certified
conflict, in State Farm Mut. Auto. Ins. Co. v. Gant, 478 So. 2d
25 (Fla. 1985)).
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Ponponi o bal ancing test applies to facial challenges, while the
Dewberry strict prohibition should be used in ®“as applied”
chal | enges. Because the Governance Law is a special |aw
applying to a very limted set of circunstances, the outcone
shoul d be the sanme whether deciding its facial or *“as applied”
validity.

The issue of contract inpairnment should be bifurcated, and
the questions of facial and “as applied” constitutionality
deci ded separately. In order to find a statute facially
unconstitutional, Florida courts have required that “no set of
ci rcunstances exists wunder which the statute would be held

valid.” Fla. Dep’t of Revenue v. City of Gainesville, 918 So. 2d

250, 256 (Fla. 2005); see also State v. Bales, 343 So. 2d 9, 11

(Fla. 1977). The court should then apply a “balancing test” “to
determ ne whether the nature and extent of the inpairnment is
constitutionally tolerable in light of the inportance of the
state’s objective, or whether it unreasonably intrudes into the
parties’ bargain to a degree greater than is necessary to
achi eve that objective.” Ponponio, 378 So. 2d at 780.

On the other hand, in order to find a statute
unconstitutional “as applied” the court should apply the “per se

test of Dewberry and [Departnent of Revenue v. Florida Hone

Buil ders Assoc., 564 So. 2d 173 (Fla. 1st DCA 1990)] ..if it

determnes that the [law] results in an imedi ate di m ni shnment
in value of the contract that ‘retroactively turns otherw se

profitable contracts into losing propositions.’”” Brown, 929 So.
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2d at 1209. Under either branch of analysis, however, the

Gover nance Law i s unconstitutional.

A. The  Substanti al | mpai r ment of t he
Contract Between the Medical Staff and
Lawnwood is C ear

1. The HGL effects an inpairnent
of contract wunder either a
br oad definition or t he
narrow definition advanced by
the Hospita

Echoing its argunment regarding privilege, LRMC then asserts
that “[e]conomic loss suffered as a result of a retroactive
change to a contract is the sine qua non of contract
inmpairment.” (1.B. at 28). LRMC provides no citation for this
statenment, and indeed cannot. Florida courts have enployed a

broader definition of contract inpairnent:

...to make worse; to dimnish in quantity,
val ue, excellency or strength; to lessen in

power ; to weaken. What ever | egi sl ation
|l essens the efficacy of the neans of
enf or cenent of t he obl i gation IS an
i mpai r ment .

Ponponio, 378 So. 2d at n.41 (citing State ex rel. Wnen's

Benefit Ass’'n v. Port of Palm Beach Dist., 164 So. 851, 856

(1935)). Like the definition of “privilege,” the plain neaning
of “inpairment” extends beyond direct financial inplications.
Since a contract is, in essence, a negotiated bargain that is
recogni zed and upheld by the law, a statute that weakens the
benefit of the bargain for one side or the other or changes the
bal ance of power is an inpairnment of that contract, regardless

of the profitability. Mreover, a law that renoves the right of
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a party to enforce it should be considered an inpairnment under
the definition above. Prior to enactnent of the HG, the Board
and the nedical staff operated wunder a “reasonabl eness”
standard, with procedures to be followed as outlined in the 1993
Medi cal Staff Bylaws. However, the HG. changed those procedura
rights and al so renoved the “reasonabl eness” requirenment for the
Boar d. Under the HG.'s standards, it does not appear that the
medi cal staff would be able any |onger to chall enge unreasonable
actions by the Board.

The Governance Law changes the entire structure of the
rel ationship between the Medical Staff and the Hospital, a
rel ati onship already governed by general |aw and by negoti ated
contract. By dimnishing the benefit of the bargain obtained by
the Medical Staff in its 1993 Byl aws, the vernance Law inpairs
the purposes and value of that contract. For exanple, the
Medi cal Staff bargained for, and the Hospital agreed to, the

foll owi ng provisions:

1) The Hospital may  not unreasonably wi thhold
ratification of a nedical staff decision or
medi cal staff matters, or take independent action

agai nst t he nmedi cal staff’s recommendat i on
w t hout “good cause.” (Art. X, 83, Medical Staff
Bylaws, R. 112; also Art. VII, 87, Trustees

Byl aws 1988, |.B. Tab D, p. 21.)

2) The Medi cal Executive Committee shall review and
make recomendations to the Board of Trustees
regardi ng exclusive arrangenents for hospital-
based services, regarding decisions to execute
exclusive contracts in new departnments or
services, decisions to renew or nodify exclusive
contracts in existing departnents or services,
and decisions to term nate exclusive contracts in
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exi sting departments or services. (Art. VI, Part
C, 84, Medical Staff Bylaws, R 71.)

3) The  Medi cal St af f is to initiate Dbylaws
anmendnents, which are then referred to the
Medi cal Executive Committee, nust satisfy various
procedural requirenents, and go to a Medica
Staff vote. In order to be adopted, an anmendnent
must receive a sixty percent nmjority of the
entire voting staff eligible to vote. (Art. X
Medi cal Staff Bylaws, R 111.)

The Governance Law inpairs and mnimzes the rights of the
Medi cal Staff on all of the above issues.

First, it provides that, “in the event of a conflict.the
hospital board's bylaws shall prevail wth respect to nedical
staff privileges, quality assurance, peer review, and contracts
for hospital -based services.” 8 1, H R 1447. Essentially, then
if and when the Trustees anend their bylaws, which of course
they may do and have done regularly, and they do so in a way
which conflicts with the Medical Staff bylaws, then the Trustee
bylaws will control. The nedical staff, of course, is not party
to the Trustee Bylaws. The Trustees can thereby escape the
“reasonabl e” and “good cause” standards in the Medical Staff
byl aws by nerely anmendi ng their own byl aws.

Second, and as a consequence of the first point, the direct
econonmi ¢ i npact of the Governance Law suddenly becones clear. By
providing that the board s bylaws wll control “with respect
to..contracts for hospital -based services”, the HGA allows the
board to overconme the contractual restriction in the second
poi nt above, nanely that the Medical Staff, through the Medica

Executive Committee, was to have a significant voice in
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deci sions regarding exclusive contracts.’ Decisions regarding
excl usive contracts affect the quality of patient care, as well
as the livelihood and careers of the Medical Staff nenbers, and
whil e those nenbers do not have final authority under the 1993
Medi cal Staff Bylaws, LRMC would at |east need to show “good
cause” for ignoring their recommendations. A reasonabl eness or
“good cause” standard is, of course, enforceable by the courts.
Under a “carefully considered” phrasing, on the other hand, LRMC
is not subject to any enforceable standard under which it nust
defend its actions. This change permts econom c credentialing.
It also wundermnes or elimnates the independence and self-
governance of the nedical staff. Such an effect would run
contrary to provisions of chapters 395 and 766 of the Florida
Statutes.® It could also potentially endanger the quality of
patient care, as hospital admnistrators could overrule and
underm ne nmedical professionals with regard to patient care
decisions, wthout affording them bargained-for procedural
saf eguar ds.

Finally, the Law changes the procedure and standards for
anmendi ng the Medical Staff bylaws. In section 5, the Governance
Law requires that anmendnent proposals be submtted to the
nmedi cal staff for its recomendations, but requires only that
“any response tinely made shall be carefully considered by the
governing board prior to its approval of the proposed anendnents

or revisions.” As the trial judge noted, the “Governance Law

" Art. VI, Part C, 84, Medical Staff Byl aws.
8 § 395.0191, Fla. Stat.; Medical Staff Bylaws Preanble at 1.
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therefore substantially alters the standards described in the
Medi cal Staff bylaws, and gives the Hospital powers to
unilaterally anmend the Medical Staff bylaws that it did not
have.” (R 2710). She based this conclusion on the difference
between a “reasonably” and with “good cause” standard, versus
“carefully considered” which provides no standard at all. The
First District followed that line of analysis, holding that "“a
private corporation is specially benefited by this law which
provides a neans for a private corporation to avoid its
preexi sting contractual obligations.” Lawmnwood, 959 So.2d at

1225.

2. The HGL works a substantial,
r at her t han a m ni mal ,
i mpai rment of contract

LRMC next strenuously argues that the HG inpairs the
contract only mnimally, if at all. (I.B. at 28-32.)

The discussion in the subsection above provides only a few
specific exanples in which the Governance Law does substantially
inpair the contract between the Medical Staff and the Hospital.
Overall, the Law changes the entire negotiated bal ance between
LRMC and the Staff. This conclusion is bolstered by a brief |ook
at how the Board of Trustees attenpts to actually use the
Governance Law to anend the Medical Staff Bylaws: to close
currently open hospital-based departnments or services, in direct
contradiction to existing bylaws; to execute, renew, extend or
nodi fy exclusive contracts in any hospital -based departnent or

service, w thout neaningful consultation with the nedical staff;
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to make broad and independent decisions about the initial
appoi nt ment and credenti al i ng, di sci pli ne, suspensi on,
reappoi ntnment or credentialing of physicians; and to change the
mechani sns the nedical staff has in place for peer review,
clinical privileges, discipline, suspension, and credentialing

of physicians practicing at the Hospital. (R 01-218).

4. The HGA. does not constitute a

new | aw gover ni ng t he
heal thcare industry such that
t he medi cal staff coul d

reasonably expect such an
alteration of its contract

Continuing its argunent against a finding of inpairnent,
LRMC next asserts that there is no inpairnent because the
healthcare industry in Florida is highly regulated by the
Legislature and subject to further regulation, and therefore
“I[t] he nedical staff had no legitinmate reliance expectation that
every term of the contract would remain static and i nmune from
| egislative evolution.” (I.B. at 34). However, LRMC ignores the
obvious error in its logic, which is that the existing
regul ations apply on a statewide basis and govern an entire
i ndustry. The Governance Law, neanwhile, applies to only one
county and one corporation, and inpairs contracts in that county
only. Indeed, the Law specifically targets one contract in one
county. Such a |l aw cannot be said to regulate an “industry”.

The Hospital cites Hopkins v. The Viscayans, 582 So. 2d 582

(Fla. 3d DCA 1991) in support of its argunent, as a case
“holding that articles of incorporation could be anended by

newly enacted statutory procedure because the |egislature had
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power to anmend, repeal, or nodify non-profit corporation
statute, regardless of its status as a contract.” (1.B. at 34).

However, Hopkins differs markedly from the present case. In
Hopkins, a nonprofit corporation “anended its Articles of
I ncorporation in accordance with the procedure outlined in
[statute], instead of enploying the anendnment procedure in its
articles of incorporation.” Hopkins, 582 So. 2d at 690. The
Court found that the statute at issue did not constitute a
contract inpairnment as applied, because of a reservation of
power to the Legislature “to prescribe such regulations,
provisions and limtations as it may deem advi sabl e, which..shal
be binding upon any and all corporations subject to the
provisions of this chapter..” 1d. at 692 (quoting Section
607.411, Florida Statutes (1989))(enphasis added). Since the
anmendnent procedure statute was a valid general I|aw, thereby
bi ndi ng upon any and all corporations subject to the chapter, it
fit within the reservation of power. The present case, on the
ot her hand, involves a special law, which applies only to one
corporation in one county and therefore is not included in the
reservation of power that saved the statute in Hopkins

The nere existence of extensive regulation does not nean
that new laws in that field cannot be held invalid for
i mpai rment of existing contracts. For instance, in Dewberry,
State Farm Mut. Auto. Ins. Co. v. Gant, 478 So. 2d 25 (Fla.

1985), and Metropolitan Property & Liability Insurance Co. V.

Gay, 446 So. 2d 216 (Fla. 5th DCA 1984), Florida courts held

unconstitutional certain statutory anmendnents as applied to auto
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i nsurance policies entered into before the effective date of the
anmendnents, based on inpairnent of contract. The insurance
i ndustry, however, is also highly regul ated.®

LRMC next cites two out-of-state cases for the proposition
t hat “changes to existing contracts resulting from new
| egislation are readily upheld.” (I.B. at 34.) However, the
cases it cites are easily distinguishable. In the first case,

Linton v. Comm ssioner of Health and Environnent, 65 F.3d 508

(6th CGr. 1995), *“the court held that any inpairnent of
contracts to provide Medicare services was not substantial
because the nursing hone industry was ‘pervasively regulated.’”
(I.B. at 35). The main difference, again, is that the statute in
Linton applied to the entire industry. Just as inportantly, the
court found that the statute did not underm ne the “benefit of
the bargain” for the contracting parties, and also found a
legitimate public purpose, “such as the ‘renmedying of a broad
and general social or economc problem’” Linton, 65 F.3d at
517. The CGovernance Law, by contrast, is ained only at hospital
governance in St. Lucie County, at the two hospitals owned by
LRMC s parent corporation and sol e sharehol der, which can hardly
be terned a “broad and general” problem

LRMC cites a second case for the idea that extensive
regulation wll defeat a claim of contract inpairnent. It

asserts that the court in Blue Cross and Blue Shield of M chigan

° For instance, a search on Decenber 3, 2007 for “insurance”

W thin t he Fl ori da St at ut es online dat abase
(http://ww. fl senate. gov/statutes/) provided 2,198 returns. A
search for “‘hospital’ or ‘health care provi ded 1,243 returns.
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v. MIliken, 367 NwW2d 1, 16 (Mch. 1985), “applying the sane

bal ancing rule as Florida does, also found no substantial
i npai rment of contract because ‘the industry has been subject to
extensive state regulation in this area.’” (1.B. at 35.) In
MIlliken, the legislature gave the conm ssioner additional
statutory authority to regulate Blue Cross. Again, however,
there are inportant distinctions between MIliken and the
present case. Blue Cross in Mchigan was a “unique statutory
creation” (MIliken, 367 N.W2d at 14), while LRMC is a private
corporation. Except for specific provisions, Blue Cross was *“not
subject to the laws of [the] state with respect to insurance
corporations,.nor with respect to corporations generally.” 1d.
at 15 (quotation and citation omtted). LRMC, on the contrary,
is subject to the general laws of the state; except for the
Governance Law, it is not the subject of its own statutory
scheme. Finally, the statute in MIliken gave increased
authority to the Conm ssioner, a governnental figure, not to a
private corporation which contracts with other private entities.

Based on these distinctions and the analysis above, the
Governance Law clearly inpairs the bargain negotiated between
and agreed to by the Board of Trustees and the Medical Staff of
LRMC. The inpairment is substantial, notw thstanding the cases
cited by the Hospital, because it involves a change in the
entire balance and relationship between the Hospital and the
Medi cal Staff, and directly contravenes nultiple terns of the
contract. The Law attenpts to limt and even elimnate the

medi cal staff’s statutory right to self-governance.
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B. Under the Dewberry per se Test, the
Governance Law is Unconstitutional as
Applied Because it Inpairs an Existing
Contr act

In Florida, a law that inpairs an existing contract is
unconstitutional as applied to the facts of the case. This “per
se” test, articulated in Dewberry, is necessarily stricter than
the bal ancing test used for facial challenges, which is the test
LRMC di scusses. *°

The Florida Suprene Court decided Dewberry one year before
Ponponi o, discussed in the next section. Dewberry has never been
overruled. In this 1978 case, the Court stated: “It is axiomatic
that subsequent Ilegislation which dimnishes the value of a
contract is repugnant to our Constitution...Any conduct on the
part of the legislature that detracts in any way from the val ue
of the contract is inhibited by the Constitution.” Dewberry, 363
So. 2d at 1080. The Court held an *“antistacking” statute
unconstitutional, due to contract inpairnent, as applied to an
i nsurance contract entered into prior to the statute’'s effective
date. That contract allowed stacking. The Court further decided
that, “[i]n view of our disposition of appellant's second
argument [that the statute was invalid as applied], it is
unnecessary for us to pass upon the facial constitutionality of
[the statute], and we decline to do so.” I1d. at 1079. By its

di sposition and articulation of the issues, therefore, the Court

10 See quotes and citations on pp. 21-23 of this Answer Brief for
cases articulating this stricter standard.
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in Dewberry indicated the existence of two prongs under the
i ssue of contract inpairnment and constitutionality.

Because the Governance Law substantially inpairs the
preexi sting contract between the Hospital and the Medical Staff,
as di scussed above, the Law neets the requirenments of the per se

test and is unconstitutional as applied.

C. Under the Ponponio Balancing Test, the
Legislature Did Not Have a Significant
and Legitimate Purpose In Enacting the
Governance Law Sufficient to Justify
the I npairnent of Contract, and the Law
is Not Narrowy Tail ored

The year after Dewberry, the Florida Supreme Court decided
Ponponi o, adopting the balancing test articulated by the U S
Suprenme Court in Allied Structural Steel v. Spannaus, 438 U S

234, 98 S. . 2716 (1978). Ponponio, 378 So. 2d at 779-80. The
Court in Ponponio was asked to decide whether a statute,
intended by the Legislature to apply retroactively, could
require the deposit of rents into the registry of the court
during litigation involving obligations wunder a condom nium
| ease. Id. at 775. The Court was persuaded “that in the absence
of contractual consent significant contract rights [were]
unreasonably inpaired by the statute’'s operation.” I1d. at 780.
In order to reach this conclusion, the Court enployed the

bal anci ng test in Spannaus:

(a) Was the law enacted to deal with a
br oad, general i zed economni c or soci al
pr obl enf?

(b) Does the law operate in an area which
was already subject to state regulation at
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t he time t he parties’ contract ual
obligations were originally undertaken, or
does it invade an area never before subject
to regulation by the state?

(c) Does the |aw effect a tenporary
alteration of the contractual relationships
of those within its coverage, or does it
work a severe, permanent, and inmediate
change in those relationships irrevocably
and retroactively?

Ponponi o, 378 So. 2d at 779.

In contrast to LRMC s inplication that the First D strict
shoul d have accepted the Legislature’'s rationale (I.B. at 38),
this Court, in Ponponio, made its own determ nation as to the
validity of possible objectives for the law at issue. (“There is
to our knowl edge neither a docunented threat of nmassive
condom ni um foreclosures in Florida nor any docunentation of the
underlying premse that unit owners would withhold rents from
| andl ords pending litigation wwth them”) Id. at 781.

Finally, Ponponi o and subsequent Florida cases have
articulated a “least restrictive neans” requirenment for |aws
that inmpair contracts.!® “Bearing on our view is the fact that
the manner in which the police power has been w elded here is
not the |east restrictive means possible.” 1d. at 781-82. “The
regulation nust not wunreasonably intrude into the parties'
bargain to a greater degree than is necessary to achieve the

stated public purpose.” Southwest Florida Water Managenent

1 LRMC curiously ignores this elenent of the balancing test in
its brief.

35



District v. Charlotte County, 774 So. 2d 903 (Fla. 2d DCA 2001)

(citation omtted).

Applying the test as set out above, it is clear that the
Governance Law was not enacted to deal with a broad, generalized
economc or social problem and that it works a severe,
permanent, and imedi ate change in a contractual relationship,
irrevocably and retroactively. Mreover, it does not weld the
police power in the “least restrictive nmeans possible.” Rather
the Law i s nuch broader in scope and sweep than the issue it was
purportedly enacted to address.

First, the “consolidation of a hospital corporation s board
of directors’ power , authority, duty, and ultimte
responsibility” (81, H R 1447) in one single county does not
qualify as a “broad, generalized econom c or social problem” By
definition, this law is a special law, and was enacted to deal
only with a conflict between a private hospital and its nedica
staff in one county. This constitutes the opposite of a
legitimate goal: a narrow, particularized internal issue.

LRMC spends several pages of its brief arguing that the
Legislature “appropriately redressed an ‘evil’ in St. Lucie
County.” (1.B. at 38). Despite its statenents that the Medical
Staff “prevented the Board from carrying out its duties to
safeguard the quality of patient care at Lawnwod” (ld.), the
| ack of evidence on this point refutes LRMC s assertions that
the situation constituted an “evil” that required the Governance
Law to step in and protect health care. Not only did LRMC | ose

all prior Ilitigation between itself and the Medical Staff,
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deci ded under existing laws that the Governance Law purports to
“clarify,” but LRMC cannot point to a single person harned by
t he supposed “evil” other than the for-profit Hospital itself,
whi ch happens to be the main beneficiary of the Law.

Next, the bal ancing test weighs against the validity of the
Governance Law because the Law works a severe, pernmanent, and
i mredi ate change in a contractual relationship, irrevocably and
retroactively. The Law changes the standards under which private
hospitals in St. Lucie County are required to act, effectively
contradicts the JCAHO standards and its own | anguage prohibiting

2

unil ateral amendnent of bylaws,'® and effects other substanti al

i mpai rments as outlined above. These changes are irrevocable and
retroactive, renoving sone of the Medical Staff’s previously
bar gai ned-for rights, such as anendnent of their own bylaws, and
allowing the Trustees to ignore the product of their agreenent
and to make their own rules indefinitely.

Finally, the Governance Law does not wield the police power
in the “least restrictive neans possible.” The trial judge nade

an express finding to this effect. (R 2717). She suggested:

A narromy tailored remedy would recognize
that the Hospital has final authority, and
create a standard on which the parties could
seek review. Moreover, the special laws
grant of absolute power is contrary to the
statutory schene set out in Chapter 395 and
the JCAHO standards that recognize nutual
responsibilities for the nedical staff and
the hospital’s governing body.

12 JCAHO Accreditation Standards, Medical Staff Standard 4.20 (R
744) .
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Id. In addition, although the “evil” asserted by LRMC involved
only a conflict about initiation of peer review, the Governance
Law addresses “nedical staff privileges, quality assurance, peer
review, and contracts for hospital-based services.” 81, HR
1447. These neasures exceed any denonstrated necessity.

Even assum ng arguendo that the Ponponio and Spannaus
bal ancing test applies to this case, the Governance Law fails
and is facially unconstitutional, as the First District Court
deci ded. Lawnwood, 959 So.2d at 1224 (finding that there was no
legitimate public purpose justifying the “substantial contract
i mpai rment inposed by this legislation”). The Law was not
enacted to solve a broad, general economc or social problem It
works a severe, permanent and inmediate change in contractual
rel ati onshi ps by upsetting the entire bal ance  between
contracting parties. As the final nail in the coffin, it is not
narromy tailored as t he | east restrictive nmeans of
acconplishing a legitimate goal. Because it fails nobst of the
bal ancing test factors, the CGovernance Law constitutes an
invalid inpairment of contract, thereby violating Article |

section 10 of the Florida Constitution.

D. Lawnwood’ s Renewal Argunment Constitutes
a Circul ar Ar gunent and i's
| nper m ssi bl e on Appeal

LRMC argues that the HG “woul d not have any constitutiona
inpact on nenbers of the nedical staff who renewed their
privileges after the HG was passed and becane part of the new
contract.” (1.B. at 40.) It bases this argunent on case |aw

indicating that “renewal [of a contract] creates a new contract
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that incorporates existing statutory and other |aw regulating

hospitals, including the HGA.” (ld.)(citing Marchesano V.

Nati onwi de Prop. & Can Co., 506 So.2d 410, 413 (Fla. 1987)). In

Mar chesano, however, the plaintiff failed to reject the new

contract. In contrast, the Medical Staff Appellees pronptly
notified the Hospital of their objection to the law and to the
i ncorporation of the law into the Bylaws. A type of “Catch-22"
woul d indeed arise if courts were bound to uphold a | aw that was
ot herwi se unconstitutional nerely because the contracts to which
that | aw applied had been renewed while the constitutionality of
such aw was being litigated, as is the situation here.

Mor eover, the physicians at LRMC are governed by the Byl aws
for the entire duration of their practice with the Hospital
Those byl aws are continually updated and anmended to conformw th
| aw. The renewal of staff nenbership, which is perfornmed on an
i ndi vidual basis, does not create a new contract in the form of
the Medical Staff bylaws at the tinme of each individual renewal.
Rat her, t hose bylaws provide for their own anmendnent procedures.

Finally, LRMC first made this argument before the First
District Court; however, “[f]lor an issue to be preserved for
appeal ..it nust be presented to the lower court..” Archer v.

State, 613 So. 2d 446, 448 (Fla. 1993), cert. den., 126 S. C

2359 (2006) (internal citations and quotations omtted). LRMC
deni ed the existence of a contract before the trial court, and
certainly never raised the issue of renewal as creating a new

contract that would incorporate new Trustee Bylaws and the
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Governance Law. Therefore, it may not now raise this inherently

fl awed argunment on appeal .

VI. THE GOVERNANCE LAW ALSO VI OLATES THE PROCHI BI Tl ON
ON REVI SI NG AND AMENDI NG EXI STI NG STATUTES
W THOUT SUFFI CI ENT NOTI CE, AS WELL AS
CONSTI TUTI ONAL REQUI REMENTS OF EQUAL PROTECTI ON

As noted in the Summary of Argunent above, the First
District Court of Appeal declined to address the parties’
argunments regarding equal protection and the revision and
anendnment of existing statutes wthout sufficient notice,
finding them unnecessary to its decision. Lawwood, 959 So.2d at
1224. For this reason, if this Court reverses the First
District, which decided only on the grounds of a special grant
of privilege and contract inpairment, Appellees request that
this Court remand the case to the First District. However ,
Appel | ees provide below a very brief sunmmary of each argunent.

First, the HG. creates an “irreconcilable conflict” wth
prior statutes. It therefore <constitutes an anmendnent by
inmplication and is wunconstitutional as prohibited by Article
11, section 6 Florida Constitution. Merely as exanples, the
Board of Trustees’ power to anend its own bylaws and thereby
trunp the procedures agreed to in the nedical staff bylaws
prevents any procedures they adopt from being binding, as is
required by section 395.0193(2), Florida Statutes. As anot her
exanple, contrary to the clear schenme articulated in section
395.0193(3) of the Florida Statutes, the HG. defines a separate

process whereby the Hospital’s governing board can take

40



i ndependent action regarding peer review. For these and other
reasons, the HG. violates the constitutional prohibition on
revising and anending existing statutes wthout sufficient
noti ce.

The HGL al so denies equal protection. Changing the bal ance
of power with regard to corporate governance in one county does
not qualify as a legitimate exercise of the state’'s police
power. The HG. creates an inpermssible classification in
pursuit of this goal, giving LRMC an advantage conpared to other
hospitals throughout Fl ori da, while renoving contractual
protections from the nedical staff in St. Lucie County that
remain intact for nedical staff at all other hospitals in the
state. In addition, the legislature |acked any reasonable
belief that the HG wuld serve a legitimte government
i nterest. For the above reasons, the CGovernance Law violates
equal protection requirenents and is unconstitutional.

The parties fully briefed these issues for the First
District Court. Therefore, if this Court overturns the district
court’s decision and w shes to guide that court upon renmand,
Appel | ees respectfully refer this Court to its Answer Brief

bel ow.

V. THE VI OLATI VE PROVI SI ONS OF THE GOVERNANCE LAW
ARE NOT SEVERABLE, AND THEREFORE THE ENTI RE LAW
'S I NVALI D

The viol ative provisions of the Governance Law are cruci al
to carrying out the Legislature’s intent, which cannot be

acconplished by the Law in the absence of these provisions.
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Therefore, the invalid provisions cannot be severed and the
entire act fails. This Court has explained that “severability..is
determined by its relation to the overall |egislative intent of
the statute of which it is a part, and whether the statute, |ess
the invalid provisions, can still acconplish this intent.” Ray

v. Mrtham 742 So. 2d 1276, 1280 (Fla. 1999). In order to nake

this determnation, this Court in Cranp v. Board of Public

I nstruction of Orange County, 137 So. 2d 828 (Fla. 1962), set

out a four-prong test for analyzing whether an unconstitutiona
portion of a statute is severable from the remaining portions,

focusi ng on whet her:

(1) the wunconstitutional provisions can be
separ at ed from t he remai ni ng valid
provi si ons, (2) the legislative purpose
expressed in the wvalid provisions can be
acconplished independently of those which
are void, (3) the good and the bad features
are not so inseparable in substance that it
can be said the Legislature would have
passed the one wi thout the other and, (4) an
act conplete in itself remains after the
invalid provisions are stricken.

Cranp, 137 So. 2d at 830. The Governance Law fails these tests,
mai nly because the unconstitutional provi sions cannot be
separated from nost of the valid provisions, and because the
good and the bad features are inseparable in substance.

Every section of the Law, except sections 2 and 7,
containing the popul ar nane and the effective date,
respectively, contains at |east one unconstitutional provision
Section 1 provides for the *“consolidation of a hospita

corporations’ board of directors’ power, authority, duty, and
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ultimate responsibility” and effects this “consolidation” by
requiring that “in the event of a conflict.the hospital boards’
byl aws shall prevail.” Wthout this effecting phrase, the intent
as expressed acconplishes nothing. Section 3 provides for
“amendnent , resci ssion, or revocation” of the board of
directors’ delegation of authority; a provision that nay be
valid at a superficial Ilevel, but which is invalid if it
violates an existing contract. Section 4 requires that the
“governing board shall also be.responsible for..conducting peer
review,” which is inpossible based on the definition of *“peer
review and the nenbership of the board. Section 6, neanwhile
provi des procedures for the board to “take action independent of
the.nmedical staff” and apparently conduct peer review as
envisioned in Section 4. Section 6, by providing for new
procedures, also changes the fundanental balance between the
governing board and the nmedical staff, and inpairs their
contractual relationship. Section 5 |likew se provides that the
governing board may “take action independent of the nedical
staff.in accordance with the procedures specified in section 6.”
Section 5 again allows for effective unilateral anmendnent of the
nmedi cal staff bylaws by the governi ng board.

The pervasiveness and character of the wunconstitutional
provi sions shows that they are crucial to the |egislative intent
and to the understanding of any valid provisions and, as such,
are not severable. Therefore, the entire Governance Law is

i nval i d.
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CONCLUSI ON

Al t hough t he Gover nance Law vi ol ates mul tiple
constitutional provisions, any one of those violations would
suffice to invalidate the Law. Severing any or all of the
unconstitutional provisions would leave a |law that would fail to
effect the legislative intent behind the original. Therefore,
the entire Law is invalid. Appellee Seeger, on behalf of LRMC s
nmedi cal staff, therefore respectfully requests that this Court

affirmthe decision of the First District Court of Appeal.
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