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PRELI M NARY STATEMENT

M. Hunter submts that the State’s Answer Brief is
untinmely. Counsel tinely served M. Hunter’s Initial Brief on
May 21, 2007. According to this Court’s March 23, 2007 briefing
schedule, the State was required to serve its brief forty days
after service of M. Hunter’s brief. On May 7, 2007, M. Hunter
filed a pro se “Motion to Term nate Capital Coll ateral Regional
Counsel of an Enmergency Nature.” On June 25, 2007, the State
served a notion to toll the tine to file its Answer pending this
Court’s disposition of M. Hunter’s notion to term nate
collateral counsel. This Court denied the notion to toll tinme
on August 9, 2007. The State served its Answer Cctober 19,

2007, sone 71 days |l ater

ARGUVENT | N REPLY

REPLY TO ARGUVMENT |

THE LONER COURT ERRED | N DENYI NG MR. HUNTER S CLAI M5
OF NEWY DI SCOVERED EVI DENCE W THOUT AN EVI DENTI ARY
HEARI NG.

A Newl y Di scovered Evidence That Codefendant Eric Boyd
Was The Shoot er

The State argues in its Answer Brief that M. Hunter cannot

nmeet his burden of proof on a newy discovered evidence claim

under Jones v. State, 709 So. 2d 512 (Fla. 1998). Under Jones

in order to obtain relief on a claimof newy discovered



evi dence, a cl ai mant nust show “first, that the newy di scovered
evi dence was unknown to the defendant or defendant's counsel at

the time of trial and could not have been di scovered through due
di I i gence and, second, that the evidence is of such a character

that it would probably produce an acquittal on retrial.” MIlls

v. State, 786 So. 2d 547 (Fla. 2001), citing Jones v. State, 709
So. 2d 512, 521 (Fla. 1998).

The State argues that M. Hunter fails to neet the first
prong because “Boyd’'s ‘testinony’ was not unknown to at the tine
of trial because it concerns facts wholly within Hunter’s
know edge.” Answer at 8 FN2. The State fails to recognize
that the newy discovered evidence the confession itself, not
the facts upon which it is based. That M. Hunter knew at the
time of the trial that he was innocent and that Boyd was the
shooter is of no consequence because M. Hunter could not prove
those facts without the newy discovered evidence, i.e., Boyd' s
witten confession.

In MIls v. State, 788 So. 2d 249 (Fla. 2001), this Court
upheld a circuit court’s order granting MIls a new sentenci ng
hearing on the basis of newy discovered evidence that a co-
def endant was the actual shooter. This Court agreed that the
confession constituted newy discovered evidence despite the

fact that MIIls presunably knew t hroughout the trial that he was



not the shooter. M. Hunter should not be treated any
differently.

The State further argues that M. Hunter has not net the
second “prejudice” prong of Jones because his successive Rule
3.851 notion did not allege that Boyd killed Wayne Si npson.

This argunment is unfounded. In his postconviction claim
entitled “Another Codefendant Was The Shooter” (PCR2. 33), M.
Hunter alleged that Eric Boyd had conme forward and confessed to
M. Hunter’s postconviction counsel that he (Boyd) was the
shooter. M. Hunter further alleged that the newly discovered
evidence, in the formof M. Boyd s statenment to postconviction
counsel, would establish that M. Hunter was not involved in the
shooting and that, in fact, he was not in the inmedi ate area
when the shooting took place. (PCR2. 34).

Further, the State’'s argunent is a stunning about-face from
their assertions at trial, and through postconviction
proceedi ngs, that there was only one shooter and one “real” gun.
The State has mamintained all along that the person who shot
Taurus Cooley is the same person who shot Wayne Sinpson. Only
now that the true shooter, Eric Boyd, has admtted to being the
shooter has the State appeared to retreat fromthat position.

The circuit court erred in denying this claimwthout an
evidentiary hearing and this Court should reverse the circuit

court’s order and remand the case for an evidentiary hearing.
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B. Newl y Di scovered Evidence of Trial Counsel’s Actua
Conflict of Interest

M. Hunter relies on the argunents set forth in his Initia
Brief.
C. Newl y Di scovered Evi dence That Victim And Key State

W tness Taurus Cool ey WAs | nconpetent To Testify At

Tri al

In its Answer, the State argues that Taurus Cooley’s
adj udi cation of not guilty by reason of insanity cannot
constitute newy discovered evidence because it occurred after
M. Hunter’s sentencing, relying heavily on this Court’s
statenent in Porter that “newly discovered evidence, by its very
nature, is evidence which existed but was unknown at the tinme of
sentencing.” Porter v. State, 653 So. 2d 374, 380 (Fla. 1995).
At the outset, M. Hunter points out that this Court has carved
out several exceptions to this rule. In Scott v. Dugger, 604
So. 2d 465 (Fla. 1992), this Court held that held that a
codefendant’ s subsequent life sentence constitutes newy
di scovered evidence which would permt collateral relief. Scott,
604 So. 2d, 468-69 This Court explained that the co-defendant’s
life sentence was not inposed until after Scott's direct appea
was conpleted and therefore, this fact could neither be known

nor discovered at the tine that the Court reviewed Scott’s death

sentence. Simlarly, Cooley’s adjudication of not guilty by



reason of insanity did not occur until after M. Hunter’s
sent enci ng.

While this Court cautioned in Porter v. State that the
Scott decision should not be extended beyond its factua
situation, it clarified: “Specifically, it should not be read to
mean that events other than those in Scott which occur after a
death sentence is inposed are to be consi dered aggravating or
mtigating factors.” Porter v. State, 653 So. 2d 374, 379 (Fla.
1995). Unlike the situation in Scott, the newy discovered
evidence of M. Cooley’ s insanity bears not only on aggravation
and mtigation; his newy discovered evidence bears directly on
the reliability of his conviction.

Additionally, as M. Hunter pointed out in his initia
brief, in MIls v. State, 788 So. 2d 249 (Fla. 2001), this Court
upheld the circuit court’s finding that a co-defendant’s
confession that he was the actual shooter constituted newy
di scovered evidence which entitled MIIls to penalty phase
relief. The confession was made after the trial, and therefore
did not exist at the tine of trial. Likew se, Cooley’s
adj udi cation of not guilty by reason of insanity did not exist
at the time of M. Hunter’s trial. In MIIls, however, the
underlying facts which were the basis of the confession clearly
existed at the tine of the trial. In M. Hunter’s case,

Cool ey’ s adj udi cati on was based on “l ongstandi ng nent al
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illness.” As in MIIs, the underlying facts giving rise to M.
Hunter’s postconviction claim (Cooley’s |ongstandi ng nental
illness) existed at the tinme of trial, but could not have been
di scovered wi thout M. Cool ey’ s subsequent adjudication.

Furthernore, the fact that M. Hunter presented the
testimony of M. Cooley at the postconviction evidentiary
hearing, heavily relied upon by the | ower court and the State,
is of noinport. As indicated in M. Hunter’s initial brief,
M. Cooley's evidentiary hearing testinony was limted to events
that were supported by docunentary evidence. Unlike his trial
testi nony, M. Cool ey was not asked to renenber, recall or
descri be his perception of events that he experienced under
extrenely stressful circunstances.

Lastly, to the extent that the State disputes that Cool ey
was i ndeed inconpetent to testify at M. Hunter’s trial, this
sinply denonstrates the need for an evidentiary hearing to
resolve this issue of fact.

REPLY TO ARGUMENT | |

THE LOVWER COURT ERRED I N DENYI NG MR. HUNTER S CLAI M5

THAT THE STATE W THHELD FAVORABLE EVI DENCE | N

VI OLATI ON OF BRADY V. MARYLAND AND/ OR PRESENTED

M SLEADI NG EVI DENCE I N VI OLATION OF A GLI O V. UN TED

STATES W THOUT AN EVI DENTI ARY HEARI NG

In his Initial Brief, M. Hunter argued that the circuit
court erroneously denied without an evidentiary hearing his

claimthat the State failed to disclose threats and prom ses it
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had made to key state witness Tammy Cowan, which resulted in her
fal se and m sl eading testinony in violation of Brady v.

Maryl and, 373 U. S. 83 (1963) and Gglio v. United States, 405
U S. 150 (1972). Rather than responding to any of M. Hunter’s
argunents, the State’s Answer nerely quotes the circuit court’s
order and states w thout argunent that conmpetent substantia

evi dence supports the circuit court’s findings.

The circuit court denied M. Hunter’s claimbased on its
finding that the claimcontained no allegation that Cowan’s
testinmony was fal se, the proposed testi nony would do no nore
than reaffirmher reluctance to testify and does not satisfy the
materiality prong of Brady, and that the newly discovered
evi dence coul d have been di scovered previously through the
exerci se of due diligence. In his Initial Brief, M. Hunter
attacked each of the substantive bases on which the circuit
court relied. Initial Brief at 36-44. As to the finding that
M. Hunter did not allege that Cowan’s trial testinony was
false, there is sinply no basis for that finding. M. Hunter
alleged in his Rule 3.851 notion that Cowan’ s testinony was
false. (PCR2. 35). Her testinony placed the gun in M.
Hunter’s hand and identified M. Hunter as the one who shot
Wayne Sinpson. Since M. Hunter has maintained his innocence
t hroughout these proceedings, and affirmatively asserts his

i nnocence in his successive postconviction. It follows that his
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claimis based on the allegation that Cowan’s testinony to the
contrary is fal se.

As to the lower court’s finding that Cowan’ s statenent
regarding the threats and prom ses which caused her to testify
fal sely against M. Hunter would be cumul ati ve of her rel uctance
to testify, the fact remains that the jury never heard any
evi dence that Cowan was a reluctant witness and had to be taken
into custody as a naterial witness prior to trial. |In fact, the
record reflects that the jury was told that at the tinme of
trial, Cowan was serving her sentence for charges related to the
instant crine. (R 695-96, 1062). 1In any event, reluctance to
testify cannot be equated, on any level, to testifying under
threat or prom ses, especially in the eyes of a jury.

In terns of the circuit court’s finding that Cowan’s
testinony that she testified falsely due to threats and prom ses
made by the State would not satisfy the materiality prong of
Brady, this finding is not supported by conpetent substantia
evidence. Testinony that a key state witness testified fal sely-
- because of threats and prom ses nade by the State--that M.
Hunter was the shooter bears directly on M. Hunter’s guilt or
i nnocence.

Accepting M. Hunter’s allegations of the State's failure
to disclose evidence nmaterial to M. Hunter’s guilt or

puni shnent at face value, as it nust be taken for purposes of
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this appeal, this Court should find that the allegations are
sufficient to require an evidentiary hearing with respect to
whet her the evidence of the threats and prom ses nade to Cowan
is newy discovered evidence, and whether the State’s
suppression of that evidence constitutes a Brady and/ or Gglio
violation. This Court should therefore remand this case to the
circuit court for an evidentiary hearing on this claim Scott
v. State, 657 So. 2d 1129 (Fla. 1995); Lightbourne v. Dugger,
549 So. 2d 1364, 1365 (Fla. 1989).

CONCLUSI ON

Based on the foregoing, the argunents in M. Hunter’s
Initial Brief, and the totality of the evidence before this
Court, this Court should reverse the circuit court’s order
denying M. Hunter’s Rule 3.851 notion and renand the case to

the circuit court for an evidentiary hearing on his clains.
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