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STATEMENT OF THE CASE AND FACTS

On Septenmber 24, 2003, the Hillsborough County State
Attorney charged the Petitioner, Eric Giffin, wth sexual
battery using a deadly weapon and burglary with battery, in

violation of Florida Statutes 794.011 and 810.02. (R18-22)

Briefly, the state charged that on Novenmber 2, 2002, the
Petitioner met the victim at issue about 2:30 in the norning
on a roadside near Ybor City where she was |ooking for a house
key she'd accidentally thrown out of her car. (T68-69) The
state said the evidence showed Petitioner offered to buy her
br eakfast but needed to stop at his apartnment to get noney.
(T69-70) The state said the evidence showed after the victim
went into the apartment, Petitioner attacked and raped her.
(T70-72) The defense responded that the victimhad consensual
sex with the Petitioner. (T79-80)

The Honorable Wayne Timrerman, Circuit Judge, conducted
jury trial beginning Novenber 17, 2004. (T1)? The jury
acquitted M. Giffin of Count Two, and returned a |esser-
i ncluded verdict of sexual battery with the threat of force.
(R65) On Novenber 18, 2004, Judge Timerman sentenced M.

Giffin to 30 years prison as a prison releasee reoffender.

! In the brief that follows, references to the record proper

will be made through the use of the letter "R, " followed by
t he appropriate page nunmber. ("R1," etc.) References to the
transcript of trial will be made through the use of the letter

"T," followed by the appropriate page nunmber. ("T1," etc.)
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(R69-77) M. Giffin filed a tinely notice of appeal on
November 19, 2004. (R84) Thereafter, on June 29, 2005, the
Petitioner’s counsel filed an initial mtion to correct
sentencing error, and Novenber 17, 2005, filed a second or
anmended notion to correct. (R93-153,213-40)

After the Second District issued its opinion on January
5, 2007, the Petitioner filed a notice to invoke discretionary

jurisdiction on January 29, 2007, and that petition foll ows.



SUMVARY OF THE ARGUMENT

This Honorable Court should accept jurisdiction first
based on certified conflict between the instant opinion and

Ri dgeway v. State, 892 So.2d 538 (Fla. 1st DCA 2005). But the

Court should also accept jurisdiction because the opinion of
the Second District arguably and too-severely limts notions
to correct sentencing error (under Rule 3.800(b)) to only two
situations, first where the sentence is illegal (and thus
arguably correctable under Rule 3.800(a)), and second only in
t hose cases where certain sentencing docunents were created
and served after the sentencing hearing, “resulting in witten
sentences wth terns and conditions not inposed in open

court.”



ARGUMENT

| SSUE

THI 'S COURT SHOULD ACCEPT JURI SDI CTI ON BASED ON
CERTI FI ED CONFLI CT BETWEEN THE | NSTANT CASE AND
RI DGEWAY V. STATE, AND BECAUSE THE DI STRI CT
COURT" S OPI NI ON DRASTI CALLY LIM TS THE | NTENDED
SCOPE OF MOTI ONS TO CORRECT SENTENCI NG ERROR

UNDER
FLA. RULE APP. PRO. 3.800(b).

In this case, Giffin v. State, --- So0.2d ----, 32 Fla.

L. Weekly D179 (Fla. 2 DCA January 5, 2007), the Second
District certified conflict with Ridgeway v. State, 892 So.2d

538 (Fla. 1st DCA 2005), regarding the “application of ex post

facto principles to costs inposed at sentencing.” See slip
opi ni on, pages 7-09. The Second District noted Ridgeway’s
holding the inmposition of certain costs after the effective
date of the statute inplenmenting those costs “violates ex post
facto prohibitions only when the length of an inmate's
sentence can be increased by failure to pay the costs,” and/or
because the statute(s) at issue do not “subject a violator to
crimnal penalties such as additional prison time or |oss of
gain-tinme for failure to pay the cost.” See, slip opinion,
pages 7-8.

The Second District disagreed with the analysis in
Ri dgeway, and thus ordered struck in this case a $65 cost

pursuant to section 939.185 and costs of $2 and $150 pursuant



to section 938.085, then as noted certified conflict wth
Ri dgeway.

In light of the foregoing, this Court should exercise its
jurisdiction in this casein order to resolve this issue
substantially affecting the uniform adm nistration of justice
in this case. That is, while the costs in any given case my
seem relatively inconsequential, they nmust be nultiplied by
the nunmber of such cases affected at |east since the First
District issued Ridgeway in 2005. Moreover, the assessnent of
such fees - after the effective date of the statute or
statutes inplenmenting those <costs - «clearly affects the
public’s perception of this state’'s court system as those
fees strongly appear to violate ex post facto. Thus if such
fees are to be assessed “ex post facto” at all, they should be
assessed uniformy throughout this state, rather than subject
to one standard of review in one appellate district and
anot her standard in a separate district.

Aside from the foregoing, there exists a separate
critical issue this Honorable Court should correct, to wt:
the Second District’s opinion which appears to severely
restrict the scope of notions to correct sentencing error.

To begin with, the Second District specifically wote to
“address various sentencing issues that were raised in the

trial court by way of nmotions to correct sentencing errors



pursuant to Florida Rule of Crimnal Procedure 3.800(b)(2).”

See, slip opinion, pages 1 2. The Second District noted the
Petitioner’s counsel filed two notions to correct sentencing
error, the second arguing in part that “certain docunents
admtted at sentencing to support the prison releasee
reof fender sentence were not properly authenticated and were
therefore inadm ssible.” See, slip opinion, page 2.

In due course, the Second District concluded that the
issue regarding proof of Petitioner’s status as a prison
rel easee reoffender was both waived because it was not raised
by trial counsel, and was not the type of sentencing error
that could be addressed in a notion under Rule 3.800(b):

[We conclude that any i ssue regar di ng t he

adm ssibility of evi dence pr esent ed at t he

sentencing hearing to support prison releasee

reof fender sentencing was waived when M. Giffin's

[trial] counsel failed to object to the evidence.

It could not be resurrected by a notion to correct

sent enci ng error.

See slip opinion, pages 34. The Second District ultimtely
held the adm ssion into evidence of a “"crinme and tinme’ letter
prepared by the Departnent of Corrections wthout proper
aut hentication,” so as to prove a defendant’s status as a
prison releasee reoffender (PRR), was not a “proper subject
for a nmotion under rule 3.800(b),” and thereafter appeared to

drastically limt the scope of such notions, thus appearing to

thwart the intent of both the Legislature and this Honorable



Court:

“Sentencing error” for purposes of this notion vas
never intended to cover any and all issues that
arise at sentencing hearings and could have been
subject to objection at the hearing. The rule was
not i nt ended to ci rcumvent rul es requiring
cont enpor aneous obj ections or enforcing principles
of waiver. It was not intended to give a defendant
a “second bite at the apple” to contest evidentiary
rulings made at sentencing to which the defendant
coul d have objected but chose not to do so. It was
not i nt ended as a br oad substitute for a
postconviction claim of ineffective assistance of
counsel for counsel's representation at a sentencing
heari ng. I nstead, it was intended to address errors
to which the defendant had no nmeani ngful opportunity
to object and matters that rendered the sentence
ot herwi se subject to review under rule 3.800(a).

See, slip opinion, page 4. In doing so, the Second District
acknow edged clear legislative intent “that all «clainms of
error are [to be] raised and resolved at the first
opportunity,” but instead of permtting such an error
affecting a “PRR’” sentence to be resolved at that first
opportunity — that is, during the process of appeal - the
Second District would require such an arguable sentencing
error to be corrected, if at all, following direct appeal and
only through a Rule 3.850 nmotion for post-conviction relief
alleging ineffective assistance of trial counsel. See, slip
opi ni on, pages 4-6.

The Second District noted that sentencing docunents are
often “created and served after the sentencing hearing,”

resulting in witten sentences with ternms and conditions not



i nposed in open court, and as to which the defendant never got
a chance to object. See slip opinion, page 5:

Rule 3.800(b) was created to address these issues.

It also permts counsel to correct the kinds of

i ssues that can be raised at any tine because they

render the sentence illegal. This distinction may

admttedly be a little inprecise at tinmes, but what

is clear is that the notion was never intended to

permt counsel to reopen a sentencing hearing nerely

to do a better job than was done at that hearing.

The Petitioner agrees that Rule 3.800(b) was probably not
i npl emented to enable a defendant or his attorney “nerely to
do a better job” a second tinme than was done at the original
sentenci ng hearing. However, the opinion of the Second
District - as it now stands, appears to permt such Rule
3.800(b) motions only to correct two types of error, an
illegal sentence (and thus already “correctable” under Rule
3.800(a)), and a sentence where the inplenenting docunents
were created and served after the sentencing hearing,
“resulting in witten sentences with ternms and conditions not
i nposed in open court.”

Wth all due respect, the Petitioner suggests that Rule
3.800(b) was not designed and inplenmented — by the Legislature
and/or by this Honorable Court — to be |limted to only those
two situations, one of which is already covered by Rule
3.800(a).

Further, the decision as it now stands would require a

def endant - whose attorney failed to object to a sentencing

8



error apparent on the record - to wait until he can serve a
motion for post-conviction relief to correct such a patent
error:

M. Giffin's trial counsel appeared at sentencing

and coul d have obj ect ed to t he | ack of
aut hentication of the “crime and time” letter. Hi s
failure to do so waived this issue. | ndeed, our
record now reflects that counsel's failure to object
may  wel | have arisen from the fact that the

docunent's contents were accurate and thus the
document could have been properly authenticated,
al beit by further effort and inconvenience to the
State. When evidentiary rulings are unchal |l enged at
sent enci ng, the defendant generally waives any
obj ecti on. Of course, if the failure to object
sonehow prejudices the defendant - i.e., an
unaut henti cated docunent turns out to be inaccurate
and the authentic docunment would not permt the

sentence inmposed - then the defendant may have
grounds for a notion for postconviction relief
alleging ineffective assistance of counsel. We

therefore affirm the inposition of the ©prison
rel easee reof fender sentence in this case.

See slip opinion, pages 5-6. Moreover, in this case there
appeared to be a very good reason why the Petitioner’s tria
attorney didn't object, as the Second District required.

That is, while the Petitioner was sentenced on Novenber
18, 2004, the cases cited in his second notion to correct
sentencing error were not issued until the follow ng year.

That is, the First District issued Gay v. State, 910 So. 2d

867 (Fla. 1st DCA 2005), Desue v. State, 908 So. 2d 1116 (Fl a.

1st DCA 2005), and Peterson v. State, 911 So. 2d 184 (Fla. 1st
DCA 2005), in July and/or Septenmber 2005, and in those cases

t he First District arguably clarified the “necessary
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aut hentication of docunments when the state seeks sentencing
under the PRR act,” in a manner arguably not available to the

Petitioner’s trial attorney.

10



CONCLUSI ON

Wherefore, and in light of the foregoing, the Petitioner
respectfully requests that this Court accept jurisdiction of
his case for further review, based both on certified conflict
and on the Second District’s appearing to limt the scope of
nmotions under Rule 3.800(b), contrary to the intent of this

Honor abl e Court, the Florida Legislature, or both.

CERTI FI CATE OF SERVI CE

| hereby certify that a copy of the foregoing has been
mailed to the Attorney General, Concourse Center #4, 3507 E.
Frontage Rd. - Suite 200, Tanpa, FL 33607, (813) 287-7900, on
this day of March, 2007.

CERTI FI CATI ON OF FONT SI ZE

| hereby certify that this docunment was generated by
conputer using Mcrosoft Word with Courier New 12-point font
in conpliance with Fla. R App. P. 9.210 (a)(2).
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Respectfully submtted,

JAVES MARI ON MOORMAN BRAD PERMAR

Publ i ¢ Def ender Assi st ant Public
Def ender

Tenth Judicial Circuit Fl ori da Bar Nunber 473014
(863) 534-4200 P. O. Box 9000 - Drawer PD

Bartow, FL 33831
j bp
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APPENDI X

Opi nion of the Court of Appeal, Second District,
| ssued on January 5, 2007
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