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STATEMENT OF THE CASE AND FACTS

Respondent accepts petitioner’'s statement of the case and facts except
petitioner’s description of respondent’s claim in the first paragraph on page one.
Those facts do not appear in the district court’s opinion.

SUMMARY OF ARGUMENT

Respondent acknowledges this court’s jurisdiction to review the “citation
PCA” issued by the district court below based on the rule established by Jollie v.
State, 405 So. 2d 418 (Fla. 1981).

ARGUMENT

The district court below affirmed by “citation PCA” asfollows:

AFFIRMED. SeeFla. Farm Bureau Cas. Ins. Co. v. Cox,
943 So. 2d 823 (Fla. 1st DCA 2006), rev. granted Fla.
Farm Bureau Cas. Ins. Co. v. Cox, 948 So. 2d 758 (Fla
2007); Citizens Prop. Ins. Corp. v. Ueberschaer, 956 So.
2d 483 (Fla. 1st DCA 2007), certification granted (May
25, 2007).

Citizens Prop. Ins. Corp. v. Dancy, No. 1D06-5352, 2007 WL 2126802 (Fla. 1st

DCA July 26, 2007). Both cases cited by the district court are presently pending
review in this court. The court issued its opinion in Cox on September 20, 2007,

guashing the district court decision. See Florida Farm Bureau Cas. Ins. Co. v. Cox,

No. SC06-2494, 2007 WL 2727072 (Fla. Sept. 20, 2007). By order dated June 20,

2007, the court stayed Ueberschaer pending the outcome of Cox.



As petitioner correctly notes, “a district court of appeal per curiam opinion
which cites as controlling authority a decision that is either pending review in or
has been reversed by this Court . . . constitute[s] prima facie express conflict and

alows this Court to exercise its jurisdiction.” Jollie v. State, 405 So. 2d 418 (Fla.

1981). Based on Jdllie, respondent acknowledges this court’s jurisdiction to
review the decision below.

As a side note, t is impossible to determine from the citation PCA issued
below whether the district court affirmed any issues other than those addressed by

the certified questions in the two cited cases, Florida Farm Bureau Cas. Ins. Co. v.

Cox, 943 So. 2d 823 (Fla. 1st DCA 2006), and Citizens Prop. Ins. Corp. V.

Ueberschaer, 956 So. 2d 483 (Fla. 1st DCA 2007). For that reason, a decison
from this court smply quashing the district court decision below based on Cox as
controlling authority may unwittingly reverse rulings made by the district court on

Issues not directly affected by Cox. See Key v. State, 638 So. 2d 1040, 1042 (Fla

1st DCA 1994) (stating that when the Supreme Court of Florida “gquashes’ a
district court decision, the district court decision is annulled and vacated as though
it never existed). Therefore, respondent respectfully suggests that the court request

the record and order briefing on the merits.



CONCLUSION

Although respondent acknowledges jurisdiction and further acknowledges
Cox as controlling authority, at least on the issue raised by the Cox certified
guestion, the court should not decide the present case without briefing on the
merits.

Respectfully submitted:
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