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STATEMENT OF THE CASE

This action arises from the accidental death of a minor child, Christopher Jones,
which occurred on May 10, 2003 at the Thunder Cross Motor Sports Park in
Okeechobee, Florida. Christopher Jones was the fourteen (14) year old son of
Bobby and Bette Jones. Bobby and Bette Jones were divorced on or about March
31, 2003. Mr. Jones was the custodial parent of Christopher and had the
responsibility for his son’s care on a day-to-day basis.

Bobby Jones and his sons enjoyed racing al terrain vehicles (“ATVS’). Mr. Jones
took Christopher to Thunder Cross Motor Sports Park to allow him to race and ride
on severa occasions. In order for Christopher to be alowed to race, Mr. Jones was
required by the Park to execute a Release and Waiver of Liability which authorized
Christopher to participate in racing practice sessonswith hisATV. On the day of
the accident, Mr. Jones, acustodia parent, executed a Release on Christopher’s
behaf. The Release executed by Mr. Jones expressly included specific language
waiving claims based upon negligence and acknowledging the dangerous nature of

the activities and the risk of serious injury or death.



On or about January 4, 2005, JORDAN FIELDS, as Persona Representative of the
estate of Christopher Jones, filed suit. SCOTT COREY KIRTON and DUDLEY
R. KIRTON d/b/al THUNDER CROSS MOTOR SPORTS PARK, filed their
Answer and Affirmative Defenses on or about May 26, 2005. On March 8, 2006,
the Tria Court granted the Defendants Motions for Summary Judgment,
dismissing the case with prgjudice. The Trial Court found that a parent may waive
the persona injury rights of his minor child and upheld the validity of the waiver
and release executed by Mr. Jones based upon Theisv. J&J Racing, 571 So.2d 92
(Fla. 2d DCA 1990) and Lantz v. Iron Horse Saloon, 717 So.2d 590 (Fla. 5" DCA
1998). On appedl, the Fourth District Court of Appeal reversed the Tria Court’s
Final Summary Judgment. Fieldsv. Kirton, 961 So.2d 1127 (Fla. 4" DCA 2007).
While reversing the Tria Court, the Fourth District Court of Appeal certified a
conflict with Lantz v. Iron Horse Saloon, 717 So.2d 590 (Fla. 5" DCA 1998). In
addition, the District Court certified the following question as a question of great
public importance:

WHETHER A PARENT MAY BIND A MINOR SESTATE
BY THE PRE-INJURY EXECUTION OF A RELEASE.

On September 7, 2007, SCOTT COREY KIRTON and DUDLEY R. KIRTON

d/b/al THUNDER CROSS MOTOR SPORTS PARK, filed their Notice to Invoke



the Discretionary Jurisdiction of the Florida Supreme Court. In the Notice,
SCOTT COREY KIRTON and DUDLEY R. KIRTON d/b/ad THUNDER CROSS
MOTOR SPORTS PARK invoke jurisdiction on two grounds: (1) the question
certified as one of great public importance, and (2) a certified conflict of decisions
between the District Courts. Pursuant to Florida Rules of Appellate Procedure
9.120(d), thisjurisdictional brief islimited to the certification of direct conflict of
decisions, but the Appellants also see jurisdiction predicated upon the certified

guestion of great public importance.



SUMMARY OF ARGUMENT

The District Court in this case ruled that a parent did not have the authority to
forfeit aproperty right inuring to the minor or the minor’ s estate and, therefore,
Florida did no support judicia enforcement of a pre-injury release executed by a
parent on behalf of aminor. In Lantzv. Iron Horse Saloon, 717 So.2d 590 (Fla. 5"
DCA 1998), the Fifth District Court of Appeal, under smilar facts, upheld and
enforce a pre-injury release executed by a parent on behalf of aminor. Thisisa
direct conflict. This Court should accept jurisdiction to settle for all businesses and
parents whether or not pre-jury waivers and releases executed by a parent on behalf
of aminor are enforceable in the State of Florida

ARGUMENT

A. THE DECISION OF THE DISTRICT COURT BELOW
ISIN CONFLICT WITH Lantzv. Iron Horse Saloon,

717 So.2d 590 (Fla. 5™ DCA 1998).

This case squarely presents the question of whether a parent may bind a minor

child or the child' s estate by executing a pre-injury waiver and release on behalf of
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the child. In the case at bar, Christopher Jones, a minor child, died on May 10,
2003, as aresult of injuries suffered in an accident while racing an ATV at
Thunder Cross Motor Sports Park in Okeechobee, Florida. Christopher Jones was
the fourteen (14) year old son of Bobby Jones, the custodial parent of Christopher.
In order for Christopher to be alowed to race, Mr. Jones executed a Release and
Waiver of Liability which authorized Christopher to participate in racing practice
sessionswith hisATV. On the day of the accident, Mr. Jones, as the custodia
parent, executed a Release on Christopher’s behalf. SCOTT COREY KIRTON
and DUDLEY R. KIRTON d/b/ad THUNDER CROSS MOTOR SPORTS PARK
raised the Release and Waiver executed by Mr. Jones as a compl ete defense to the
claims asserted by the Plaintiff. The Tria Court entered Summary Judgment in
favor of SCOTT COREY KIRTON and DUDLEY R. KIRTON d/b/ad THUNDER
CROSS MOTOR SPORTS PARK, finding that the Release and Waiver executed
by Mr. Jones was enforceable and that it barred the claims against SCOTT
COREY KIRTON and DUDLEY R. KIRTON d/b/ad THUNDER CROSS
MOTOR SPORTS PARK.

On appedl, the Fourth District Court of Apped reversed the Trial Court’s Summary
Judgment. In its opinion below, the Fourth District Court of appeal initially found

that “[t]here is no basis in common law for a parent to enter into a compromise or
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settlement of achild’'s claim, or to waive substantive rights of the child without
court approval.” Fiedsv. Kirton, 961 So.2d 1127, 1130 (Fla. 4" DCA 2007).
The Court went on to note that there was no statutory scheme governing the issue
of apre-injury release signed by a parent on behalf of a minor child. Id. at 1130.
Based upon the absence of any statutory scheme enacted by the Florida
L egidlature, the Court concluded that:

It is clear the walver signed by Bobby Jones on behalf of

his minor son constituted the forfeiture of a property right

that uniquely inures to the minor son’s estate. For these

reasons, Florida law does not support judicia

enforcement of a pre-injury release executed by a parent

on behalf of aminor .
Id. at 1130. For thisreason, the Fourth District Court of Appeal reversed the Trial
Court’s Final Summary Judgment.
The Fourth District Court of appeal’ s opinion here directly conflicts with the result
reached by the Fifth District Court of Appeal in Lantzv. Iron Horse Saloon, 717
So.2d 590 (Fla. 5" DCA 1998). The court in Lantz involved a suit filed by a
mother, Rita Schierer, as a natural guardian of her minor son, Jesse Lantz. Lantz
was injured while riding a “ pocket bike” on the premises of the Defendant, Iron

Horse Saloon, Inc., Lantz 717 So.2d at 590-91. Before Lantz was permitted to ride

the bike, the Defendant required the execution of arelease. 1d. at 591. The



Defendant raised the release as a defense to the negligence claims filed by Ms.
Schierer on behalf of her son. 1d. at 591. The Tria Court dismissed the Complaint
on the basis of the Release. 1d. at 591.

On appeal, the Fifth District Court of appeal affirmed the dismissal. The Court
analyzed the effectiveness of the release under the traditional examination of the
language of therelease. Seeld. at 591-92. Specifically, the Court reasoned that,
in order to release a party from liability for its own negligence, the language must
be clear and unequivocal and “so clear and understandable that an ordinary and
knowledgeable party will know what he is contracting.” 1d. at 591. The Court
concluded that the language in the release utilized by Iron Horse was sufficient to
release the claims based on Iron Horse's own negligence. 1d. at 592. Accordingly,
the Court affirmed the Trial Court’s dismissal.

The result of the decision in Lantz was to affirm the validity of the pre-injury
release executed by the mother on behalf of her minor child. Although clearly
aware that the release at issue involved the pre-injury release of the clams of a
minor, the Lantz Court did not address this issue, but affirmed the validity of the
release. Thisresult isin direct conflict with the result in this case where the Fourth
District Court of Appea declared such releasesinvalid. The nature of this conflict

was recognized by the Fourth District Court of Appedl:
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We note the implicit conflict between this decision and

Lantz v. Iron Horse Saloon, 717 So.2d 590 (Fla. 5" DCA

1998). There, the mother signed a similar pre-injury

release so her minor son could ride a pocket bike, and

subsequently brought action against the premises

owner/proprietor when the boy was injured due to

negligence. The Fifth District held the release was

sufficient to bar the boy’s claim. Although that case

traveled to the appellate court with a different procedural

posture, the Lantz court held the release to be

enforceable. We certify conflict with Lantz
Despite the different reasoning presented in each court, a clear conflict exists
between the Fourth District and the Fifth District opinions as to the validity of pre-
Injury releases executed by a parent on behalf of a minor child.

Given the existence of the conflict between the Fourth District Court of Apped’s
decision in this case and Lantz, this Court had discretionary jurisdiction to consider
and determine this matter on the merits. See Rules 9.030(a)(2)(A)(iv) and (vi),
Florida Rules of Appellate Procedure. It isimperative that this Court exercise its
discretion and accept jurisdiction in this case. The issue regarding the
enforceability of pre-injury releases executed by parents on behalf of minors
affectsamyriad of activities and businesses that stretch across a broad spectrum of

Florida economy. Such releases are utilized throughout Florida by diverse

businesses both for profit and not for profit. The proliferation of the use of such



releases requires a uniform law applicable across the State. Accordingly, this
Court should recognize the conflict existing between the decision rendered below
and the decision rendered in Lantz, and exercise its discretion to accept jurisdiction
in this case under Rules 9.030(a)(2)(A)(iv) and (vi), Florida Rules of Appellate
Procedure.

CONCLUSION

For the foregoing reasons, it is respectfully submitted that this Court should accept
jurisdiction based upon the certified conflict between the Fourth District Court of
Appeal’ s decision below and the Fifth District Court of Appeal’sdecisionin Lantz
v. Iron Horse Saloon, 717 So.2d 590 (Fla. 5" DCA 1998), permit the filing of
briefs on the merits, and grant any further relief as may be deemed appropriate.
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