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STATEMENT OF THE CASE AND FACTS

THE PROCEDURAL POSTURE

Fol l ow ng his unsuccessful direct appeal in Pearce v. State

880 So. 2d 561 (Fla. 2004), Pearce filed a Mtion for Post-
Conviction Relief on September 1, 2005. A post-conviction
hearing was held over several days before the Honorable Judge
Lynn Tepper between July and Decenber of 2006. During this
hearing, the defense attorneys, three lay wtnesses and four
mental health experts testified. At the conclusion of the
heari ng, Judge Tepper found trial counsel rendered ineffective
assistance in both the guilt and penalty phases and reversed
Pearce’s convictions. (V,771). The State filed a tinmely notice
of appeal .

RELEVANT FACTS

A. Tri al
In its direct his conviction on direct appeal, this Court

provi ded the follow ng summary of the facts:

On the evening of Septenber 13, 1999, Pearce
visited Bryon Loucks at Loucks’ hone, which was al so
Loucks’ place of business, a npobile honme deal ership

known as We Shelter Anerica. Pearce worked for the
busi ness by setting up nobile hones. Pearce was
| ooking for Loucks’ teenage stepson, Ken Shook, in

order to obtain LSD (lysergic acid diethylamde)
gel tabs. Shook called two friends, Stephen Tuttle and
Robert Crawford, who in turn called another friend
Amanda Havner. Havner contacted her source for drugs,
Tanya Barconb, who said she could obtain the geltabs.
Tuttle, Crawford, and Havner then went to Loucks



busi ness, where Pearce gave them $1200 to obtain a

book of 1000 geltabs. Pearce indicated that they
should not return wi thout either the nobney or the
dr ugs. Shook, Tuttle, Crawford, and Havner went to

Barconmb’ s house, where Barconb indicated that she, her
boyfriend, and Havner would obtain the drugs from a
supplier while the three boys remai ned behind. After
arriving at an apartnent conplex, Barconb told Havner
to stay in the car. Barconb and her boyfriend entered
a friend s apartnent. The boyfriend hid the noney in
his own shoe and punched hinself in the face. \When
Barconb and her boyfriend returned to the car, they
told Havner that their drug supplier stole the noney.
Because of Barconb’s deception, Shook, Tuttle,
Crawf ord, and Havner eventually were forced to return
to Loucks’ business w thout the noney or the drugs.
VWil e the teenagers were gone, Pearce and Loucks
received a tel ephone call from Barconb expl ai ni ng that
Pearce’s noney had been stolen. Pearce becanme very
angry and was standing outside with a gun visibly
tucked in his pants when the four teenagers returned
shortly thereafter. As Shook, Tuttle, Crawford, and
Havner exited the car, Pearce waved the gun and
ordered them inside Loucks’ business office. Thi s
busi ness | ocation was surrounded by a twelve-foot
fence, topped with barbed wire. The fence also had a
| ocked gate. Pearce confined Loucks and the four
teenagers at this location for an unknown period of
tine. During this confinenent, the wtnesses
descri bed Pearce’s nobod as sw ngi ng between cal m and
t hreatening. Pearce refused to allow anyone to | eave
and, at various tinmes, waved his gun at the confined
i ndi vidual s. Havner made sone phone calls in a futile

attenpt to recover Pearce’s noney. At one point,
Pearce grabbed Havner by the throat and slamred her
head against a wall. He also pointed the gun at

Havner and threatened to shoot her in the head.
Pearce eventually allowed Havner to |eave when her
brother arrived at the business |ocation. At another
poi nt, Pearce took Tuttle outside and forced him at
gunpoint to performoral sex upon him

At sone point, Pearce called his friend Theodore
Butterfield, and requested that Butterfield conme arnmed
to Loucks’ business. Pearce also requested that
Butterfield bring Lawrence Joey Snmith with him Heath
Britti ngham who was at the house with Butterfield
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acconmpani ed Butterfield and Snmith. \Wen Butterfield,
Smth, and Brittingham arrived at Loucks’ business,
they were visibly armed. Smth stated, “W’'re here to
do business.” According to Tuttle, Pearce spoke with
t hese three nen outside. Britti ngham al so testified
t hat Pearce and Smith spoke to each other, but he was
not able to hear their conversation. Pearce told the
three men that Tuttle and Crawford were going to show
t hem where to find the people who had stol en Pearce’s

noney. While still holding his gun, Pearce told
Tuttle and Crawford to get in his car. Loucks refused
to allow Pearce to take his stepson, Shook. Loucks

also offered to drive Tuttle and Crawford to their
homes and to get Pearce his nobney in the norning.
Pearce refused, but told Loucks he was not going to
hurt the boys--only take them down the road, punch

them in the mouth, and make them wal k home. Pear ce
instructed Loucks to wait by the phone to hear from
t he boys.

Pearce, Smith, Butterfield, Brittingham Tuttle,
and Crawford left in Pearce’'s car, a two-door Trans Am
with a t-top. Pearce drove the car and Smth sat in
the front passenger seat. Tuttle sat on Crawford’s
lap in the mddle of the backseat, with Butterfield
and Brittingham seated on both sides of the boys.
After driving south on H ghway 41 in Pasco County,
Pearce turned right on State Road 54 and drove to a
dark, desolate area. According to Butterfield' s
testimony, sonmetine during this drive Smth told
Pearce that his 9 mm pistol was jammed and the two nen
exchanged guns, with Smth receiving Pearce's
functional .40 caliber pistol. Britti ngham al so
testified that Pearce and Smth exchanged guns during
the drive.

Pearce stopped the car along the side of the road
and told Tuttle to get out of the car. Smth first
exited fromthe passenger’s side and stood between the
door and the car while Tuttle exited the backseat on
t he passenger’s side. Pearce told Snth either to
“break [Tuttle’'s] jaw’ or “pop himin the jaw for
stealing nmy shit,” to which Smth replied, *“Fuck
that.” Smth then turned around and shot Tuttle once
in the back of the head. Wen Smth got back in the
car, Pearce asked, “lIs he dead?,” and Smth replied,
“Yeah, he’s dead. | shot himin the head with a
fucking .40.” Pearce then drove approximately two
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hundred yards down the road, stopped the car, and

Smth exited the vehicle again. Pearce ordered
Crawford out. Crawford conplied while pleading, “No.
Pl ease no.” Smith shot Crawford twice: in the head

and in the arm

After leaving the scene, Smth threatened to kil
Butterfield and Brittinghamif they “snitched” on him
Pearce drove to a restaurant where he and Smth ate

br eakf ast . Pearce and Smith left Butterfield and
Brittingham at a grocery store, telling them not to
| eave, and returned for them within an hour. Pear ce

then drove to the Howard Frankland Bridge over Tanpa
Bay, where Smith wapped the .40 caliber pistol in
newspaper and threw it in the water. Shortly
thereafter, the four men split up. Smth attenpted to
| eave town by bus but was unable to do so because of
an approaching hurricane.

Tuttle survived the gunshot to his head. At
trial, he testified that he renmenbered getting out of
the car and then everything went bl ack. Hi s next

menmory was waki ng up on the side of the road. He felt
the hole in his head, but did not renenber being shot
or who shot him He eventually flagged down a passing
nmot ori st for assistance. Crawford, however, died at
the scene. The nmedical examner testified that
Crawford s injuries suggested that he was shot first
in the arm wth that bullet traveling through his
body and lodging in his throat; that the gunshot wound
to Crawford s head, which was fatal, entered the right
side of Crawford s head about four inches above his
ear and exited the left side; and that Crawford would
have |ost consciousness fifteen to twenty seconds
after the shot to his head and died within two to five
m nut es.

The entire course of these events occurred during
the evening of Septenber 13, and into the norning of
Sept enber 14, 1999. That norning, Butterfield and
Brittingham were |ocated and interviewed by police.
Smth was arrested on the sane day, and Pearce was
| ocated and arrested a few weeks |ater. The murder
weapon, Pearce’s .40 caliber pistol, was recovered
from the location in Tanpa Bay where Butterfield
stated that Smith had thrown it. The bullets renoved
from Tuttle and Crawford were matched to the sane
pi stol .

Butterfield and Brittingham agreed to cooperate
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with the State in exchange for not being charged with
any crinmes related to these offenses. Both testified
at trial. Duri ng t he Cross-exam nati on of
Britti ngham Pearce’s counsel attenpted to offer a
vi deot ape of a prior statement that Brittingham made
to an investigating officer. This prior statenment was
of fered as i npeachment evidence, but the court denied
its introduction. A transcript of the videotape was
proffered by the defense. In this videotaped
statenent, Brittingham stated that Pearce had no
know edge of Smith's intention to shoot the victins
and that Pearce had asked Smith what he was doi ng when
he shot the victins.

Pearce did not testify or present any evidence
during the guilt phase. Pearce was convicted of
first-degree nurder with a firearm for Crawford’ s
death and attenpted second-degree nurder wth a
firearm for the shooting of Tuttle. During the
penalty phase, the State relied upon the evidence
presented in its case in chief. Pearce chose not to
testify or present penalty phase argunment. The jury
recommended death by a vote of ten to two.

During the Spencer n2 hearing, Pearce declined to
present evidence or argunent and forbade his attorneys
to do so. In inmposing sentence, the trial court
considered a handwitten letter from Pearce, letters
from famly nenbers of Crawford, a conprehensive
presentence investigation, and several hundred pages
of court, crimnal, school , and other records
pertaining to Pearce. The trial court found three
aggravating factors: a previous conviction of a
violent felony, based on the attenpted nmurder of
Tuttle (given great weight); that the nmurder was
commtted while engaged in kidnapping (given great
wei ght); and that the nurder was cold, cal cul ated, and
prenmeditated without any pretense of noral or |egal
justification (given gr eat wei ght) . See
8§921. 141(5)(b), (d), (i), Fla. Stat. (2001). The
trial court found no statutory mtigating factors
Whi l e Pearce requested no nonstatutory factors, the
trial court considered a nunber of factors based on
claims in Pearce’s correspondence to the court. The
trial court concluded that two of Pearce s clains
(that he was afraid of Smith and only participated in
the nurder because of this fear, and that the State
witnesses |lied) were actually claim of |[|ingering
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doubt and would not be considered as nitigating

factors. The trial court also discounted Pearce’s
claim that Crawford was killed because of his
involvenent in an illicit drug deal and Pearce’'s
conpl ai nts about the conduct of his trial. The trial
court noted that a teenager’s foolish involvenent with
the illicit drug culture did not warrant his death and

t hat any conpl aints about the trial proceedings could
be raised during appellate review The trial court
did find Pearce’s good conduct in jail to be a
mtigating factor, but only entitled to little weight.

The trial court concluded that the aggravating
factors far outweighed the mtigating factors and
i nposed a death sentence.

Pearce v. State, 880 So. 2d 561, 565-568 (Fla. 2004).

After being convicted, Pearce indicated it was his desire to

wai ve the presentation of mtigating evidence. (T11, 1027).
Upon inquiry of the trial court, defense counsel Mark Wre
advi sed the court that he had fully discussed with Pearce the
mtigating factors which he thought were available to Pearce.
Ware advised the court that he believed Pearce’ s drug use at the
time of the offense, that Amanda Havner was |et go, that he
turned hinself in, that he gave a voluntary statenent to the
Pasco County Sheriff’'s O fice, could be presented in mtigation.
(T11, 1028-29). Ware also advised the court that it was his
bel i ef Pearce understood the nmitigating factors, and that he
under st ood hi s ri ght to pr esent mtigating evi dence.
(T11,1029). 1In a colloquy with the court, Pearce confirmed that
he had di scussed this issue with his attorneys and the specific
mtigating circunmstances which could be presented on his behalf.
Pearce stated that he understood those circunstances: *“Yes,
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sir, | do.” (T11,1030).

Pearce stated that it was his desire to waive the
presentation of any mtigating evidence to the jury.
(T11, 1030). Pearce told the court that no one forced,
conpelled, or threatened him to waive mtigating evidence.
(T11, 1030). He again told the court that he was freely and
voluntarily waiving the presentation of mtigating evidence.
(T11, 1030).

After the colloquy with Pearce, the prosecutor raised the
concern that Pearce had not been exam ned by a nmental health
prof essional. The court advised Pearce that he had a “right to
have a psychiatrist or psychologist” examne him” (T11,1031-
32). Pearce stated that he did “[n]ot particularly” care to be
exam ned. (T11, 1032). When the prosecutor raised the
possibility of having Pearce exam ned now, Ware responded, in
part: “M. Pearce has indicated he does not wi sh to have any
psychol ogi cal / psychiatric report; he would not cooperate. He
has indicated he has no nmental history, nental health problens
in the past.” (T11, 1038).

The trial court recognized the evolving nature of case |aw
in the area of waving mtigating evidence. The court noted that
Pearce had two “very conpetent” attorneys to represent him and
did not see a need to add a third lawer to represent the

defendant. The trial court stated he thought that Pearce freely



and voluntarily waived his right to present mitigating evidence.

(T11,1041). The court stated:

The Court has determined that there is no evidence

in this case, and | do so find, that M. Pearce
suffered fromsuch nental defect as to be inconpetent
to make the plea which he' s nmaking. There’'s no

evidence in either the nature of the offense, the
ci rcunst ances of the offense, or his conduct in court
that would suggest that M. Pearce is not fully
cogni zant of what's going on and fully capable of
maki ng t hese deci sions.

The Court |ikewi se has, if | have not already, but
| am certain | Dbelieve |1've already ordered a
conprehensive PSI for M. Pearce as well. So
regardl ess of what happens today, the Court will have
the benefit of a very conprehensive PSI, which I
assune also will include every mtigating factor we
can come up wth.

The Court does not find that either of the cases
menti oned require appointnent of a psychiatrist and
psychol ogi st . And in light thereof from the
circunstances, and in light of what the defendant
hi msel f has indicated today from counsel, the Court
finds it would be not productive to the Court to make
such appoi nt nent .

(T11, 1043).
At the close of the prosecutor’s penalty phase argunent,
def ense counsel Ware asked to approach the bench. He stated for

the record, the foll ow ng:

Judge, for the record | want it to be clear that M.
Pearce had asked ne to argue, nunber one, that he did
not want independent counsel, he did not want
psychol ogi cal or psychiatric doctors appointed, he did
not want this proceeding continued. He wanted to
proceed. He did not wish for nme to produce any
mtigating evidence, testinony, or argunent. All this
was against ny |egal advice as well as against M.



lvie's | egal advice.
(T11, 1072).

During the Spencer hearing Pearce again affirnmed that it was
his desire not to present any evidence or testinony. When
advi sed by the court about defense counsel’s ability to address

the court in an effort to assist the court in sentencing, M.

Ware stated: “Your Honor, for purposes of ny representation of
M. Pearce, |’ve been informed enphatically not to present any
mtigating circunmstances, Your Honor. | don’'t want to violate
any ethical considerations.” (T-8). Pearce confirned that it

was his “desire” that his attorneys not present any evidence or
testinony of any kind on his behalf. (T-8). M. Ware al so
stated that he had spoken to Pearce about it before and that
“not presenting mtigating evidence” is against his advice. (T-
8). Pearce then addressed the court regarding a notion he filed
for counsel to file an “interlocutory appeal.” Pearce responded
to the prosecutor’s contention that the issues were not proper
for such an appeal, stating: “1’d go further to say that the
issue to be resolved is a violation of the 14th Amendnment right
to due process; has very little to do wth ineffective
assi stance of counsel and would, therefore, be covered under an
interlocutory appeal had it been filed timely.” (T-13). The

court denied the notion.

B. THE POST CONVI CTI ON HEARI NG




Trial Attorneys

A.J. lvie testified that he was a conflict attorney
appointed to represent Pearce in Pasco County. He repl aced
anot her conflict attorney, Samuel WIllianms, who withdrew from
t he case. lvie had been | ead counsel on a nunber of capita
cases during the course of his career but did not specifically
recall how many. (VI,843-44). 1lvie had “thirty-six” years
experience in private practice. During that time a large
percentage of his practice was devoted to crimnal defense work

(VI, 849).

Since representing Pearce, Ivie has had a nunber of nedica
probl enms, including suffering a stroke in Novenmber of 2002 or
2003. (VI,841). lvie explained that his “left side has becone
involved and ny ability to recall details has been conprom sed.”

(vl,842). In fact, Ivie's nmenory has been significantly
conprom sed as a result of the stroke and he can recall *“very
little.” (VI,842).

Ivie seened to recall attenpting to mnimze Pearce’s
i nvol vemmrent in the nmurders during the guilt phase.* (VI,813).
He had no recollection of it, but, had no reason to dispute that
he argued in opening statenent that Tuttle would testify that no

one threatened himto get into Pearce’s car. (VI,813). He did

! Ivie had no reason to dispute defense counsel’s assertion that
he took sonme depositions of potential wtnesses and SamWIIians
and Phillip Cohen, took others. (VI,816-17).
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not recall whether any uncharged crime was introduced but did
not dispute the record if it reflected the prosecutor stated in
openi ng that Pearce was enraged and put a .40 caliber handgun to
Tuttle’'s head and forced him to perform a sex act upon him
(VvI, 819-20). He agreed the trial record would reflect
accurately whether an objection was nmde to the prosecutor’s
statenents. (VI, 821).

lvie filed a nmotion for appointnent of an additional
attorney which was granted by the court. (VI,828). He recalled
havi ng conferences with Ware but did not renenber whether he was
given any guilt phase w tnesses. (VI, 829). Ware had not
previously tried a capital case. However, lvie testified that
he had tried “a | ot of capital cases” at that point. (V,829).

Ivie was trying to get Ware experience so that he could try

capital cases on his own. (VvI, 829). Ivie had previously
prepared penalty phases on his own. (VI,831).

lvie retained the services of a private investigator in this
case. (VvlI, 831-32). Ivie did not dispute defense counsel’s
suggestions that the investigator only worked on the qguilt
phase. (VI,833). He did not recall ordering the investigator
to obtain nmedical records or records from the Departnent of
Children and Fanilies. (VvI, 833). Ivie testified that he did
not recall personally talking to relatives, or ordering

probation files or nedical records but talked to M. Ware about

11



doing that. (VI,837).

lvie did not have any independent recollection of what work
was conducted on the penalty phase but thought that his co-
counsel, Mark Ware, was working on it. (VI,842). He did not
recall whether prior counsel, Sam Wl !lians, obtained noney to
hire a nmental health expert and could not recall if such an
exam nation ever occurred. (VI, 843).

In previous cases, Ivie has sought funds froma court to
hire mental health experts to evaluate clients in ternms of
conpetency, sanity, and retardation. (VI, 849). Had lvie

suspected any of those problens in Pearce’s case, he would have

asked for the court’s assistance. (VI, 849-50). I n previous
capi t al cases, Ivie enployed nental health experts in
preparation for the penalty phase. (VI,844). He was aware of

t he i nportance of such evidence and had previously weighed the
benefits and the potential risks associated with presentation of
such evi dence. (VI, 844). He had considered for exanple, the
possibility that such evidence mght reveal an antisocial
personal ity disorder, a condition he would not want to disclose
to the jury. (VI, 845).

Ivie could not recall any conversations wth Pearce
regardi ng penalty phase evidence. (VI,845). He recalls that at
some point Pearce opted not to present any mtigating evidence.

(VI,846). Ilvie and Ware tried to get himto change his m nd

12



and persuade him it was in his best interest to present
mtigation of any sort to save his life. (VI, 846). Pear ce
chose not to follow that advice. (VI, 846).

| vie agreed that the sexual battery upon Tuttle was not the
only uncharged offense revealed at trial. While he did not
specifically recall the evidence, he recalled there was no
charged offense of aggravated assault upon Ms. Havner.
(VI, 847). Nor, was there an aggravated battery charged when
Pearce slammed Amanda’ s head against the air conditioning unit
in the house. (VI, 847). Nor, was there a charge |eveled
agai nst Pearce for kidnappi ng Amanda Havner. (VI, 848).

Mark Ware testified that he was appointed second chair
counsel with M. Ivie. Wre said that he had been practicing
law for 15 or 16 years beginning in the State Attorney’'s Ofice.
He then worked for Barry Cohen on a high profile case in Tanpa.
(I'X,1278-79). Fromthere he worked for the Public Defender’s
Ofice in Dade City and the Hillsborough County Public
Defender’s Office. (I'X, 1280). From the public defender’s
office, Ware went to a Dade City law firm which handl ed crim nal
cases. (1X,1280). The vast mpjority of his |egal experience
has been in crimnal law. (12X, 1280).

Ware was seeking capital case certification and this was his
first capital case. |Ivie was |ead counsel and he was assigned

“three or four witnesses” and he would performthe penalty phase
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“with his help.” (VIl1,1263). Ware expl ained that
certification required him to sit second chair on two death
cases. (I1X,1261). At the tinme he worked on Pearce’s case, Ware
had “handl ed all cases from m sdeneanor through felony. | had
sexual battery cases, but |’d never done a death case.”
(I'X,1264). Ware had not attended any death sem nars, but, lvie
gave Ware a “Life over Death” book to famliarize himwth the
types of things he wuld be doing. (I'X,1266). War e

acknow edged that he did not read conpletely read the book.

(1'%, 1302).
M. Ilvie was responsible for filing pretrial notions.
(I'X, 1267). Ivie was also responsible for making objections

during opening and closing argunments. (IX, 1263). Ware vaguely
recalled that Pearce forced Tuttle to perform oral sex upon him

(I'X,1269). Ware would not dispute the record if no objection
was made to that testinony. (IX 1269).

Ware agreed that if a collateral crinme was repul sive and can
become a feature of the case, it would be prudent to file a
motion in limne to prevent its adm ssion. (IX 1289-90). Wire
agreed that Pearce’s forcing Tuttle to performoral sex upon him
fell into that category. (12X, 1290). However, Ware testified
that in certain circunmstances uncharged crines cone into
evi dence. For exanple, when the uncharged crinme is inextricably

intertwined with the charged crine. (1'%, 1281). Ware agreed
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that a felony nurder may be based upon ki dnapping or any nunber
of uncharged felonies. (IX 1282).

At the beginning of his entry into the case, Ware knew t here
was going to be a penalty phase and he attenpted to educate
hi mself on how to prepare for it. (I'X,1283). He reviewed a
Life Over Death nmanual. (I X, 1284). He was aware of the
statutory mtigating circunstances which could be considered by
the jury and was aware that famly history was inportant.
(I'X,1284). He was aware of the possibility of presenting nental
mtigation, both statutory and non-statutory. (1'X,1284). He
was aware he could request funds from the court for hiring a
mental health expert to evaluate Pearce. (1X, 1284).

At sonme point, Ivie told Ware that Pearce did not want a
penalty phase. (I1X, 1285). However, he did not satisfy hinself
with that response and nmet wth Pearce. (1X,1285). War e
advi sed Pearce of the possibility of presenting famly and
friends at the penalty phase. (1'%, 1286). Ware and Pearce
di scussed his famly early on in the case. (IX, 1293). Pearce
did not authorize Ware to bring in famly nmenbers and, in, fact,
told Ware not to do it. (IX 1286). Ware testified that he did
not contact any outside witnesses to prepare for the penalty
phase. Ware was “advised” by Pearce that he could only talk to
“one” witness, “Chris.” (I1X 1273). Ware was told he could only

advi se Chris of what was going on, “[n]othing of substance, just
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to let her know we’'re going to trial here, we have a hearing
here, that type of thing.” (I X, 1273). I n accordance with
Pearce’s wi shes, he spoke to Christina two or three tines about
| ogistical matters. (12X, 1285).

War e advi sed Pearce that he had the right to present nenta
mtigation, either statutory or non-statutory, to aid the jury
in its determnation of |ife or death. (1X,1286). He asked
Pearce to be evaluated by a nental health professional, but,
Ware testified: “1I was told not to.” (1X,1286-87). 1In fact,
Pearce told Ware he would not cooperate. (I X, 1287). Var e
t hought he put that fact in the record at the tine of trial
(1X,1287).

Ware did not believe Pearce had any nmental health issues but
did seek to have himexam ned. (I1X, 1274, 1275). Pearce and Ware

met a nunmber of tines throughout the matter, Ware expl ai ned:

And he and | discussed the potential of having
psychol ogi sts or psychiatrists cone in to evaluate him
for purposes of the penalty phase, and that we could
speak with famly nmenbers and get into those types of
t hi ngs.

| think that | had listed some things on the
record as to what the mtigating evidence would be,
and | believe | addressed to the Court that M. Pearce
did not want to be psychiatrically or psychologically
eval uat ed.

(I'X,1275). Ware told the court at sentencing that Pearce chose
not to put mtigating evidence on during the penalty phase

agai nst his advice. (1X, 1276).
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Pearce’s decision to waive mtigation was against his
advice. (1X, 1287). Wire was in court when Judge Swanson nade an
inquiry of Pearce regarding the waiver of m tigation.
(I'X,1287). Ware was convinced that Pearce s decision not to
present mtigation was a voluntary decision on his part.
(I'X,1288). Ware had several conversations with Pearce and he
seened intelligent and at no point did he have any reason to
guestion Pearce’ s conpetency. (I'X,1288-89). At the tinme he
represented Pearce Ware had experience dealing with nentally il
clients. (11X 1292).

Ware did not notice nobod swi ngs when he represented Pearce.

(I'X,1294). VWare testified that he met with Pearce at |east a
dozen tinmes and spent “significant” tinme with him each tine.
(I'X,1297-98).

When confronted with ABA gui delines regarding investigation

into the penalty phase, even when faced with a client who w shes

to waive mtigation, Ware testified: “At the tinme | was told
don’'t do it. And | was in the mdst of it if |I don’t follow
what the client - -[judge interrupts]. (IX 1292). Pearce told

Ware at some point that his focus was on the appeal of his
convictions as a reason not to go forward with mtigation
evidence. (1X,1293). Pearce explained that the Florida Suprene
Court was “nore | enient towards non-shooters and woul d probably

overturn the case to |ife as opposed to death as | renenber.”

17



(1'X,1300). Ware strongly advised Pearce against taking this
course: “I told himthat was incredibly risky and shouldn't be
done, that we should put mtigation evidence on.” (IX 1300).
It appeared that Pearce had done his own research on this issue.
(I'X,1300). But, again, Ware explained: “I told himthat it was
absolutely against ny advice, that he needed to do this,
ot herwi se, he was | ooking at death.” (12X, 1300-01).

The post-conviction court asked Ware about having a doctor
exam ne Pearce “just to see what they say so we know what we're
tal ki ng about, what you’'re giving up? Ware replied: “1 did
di scuss with himabout having a psychiatrist appointed, he, and
he said he woul d not cooperate.” (12X, 1301).

B. Mental Health Experts

Li censed psychol ogist Dr. Richard Carpenter was retai ned by
post-conviction counsel to exam ne Pearce. |In crimnal cases,
Dr. Carpenter has testified “hundreds of tines for the defense.”?

(VI,910). In contrast, he has only testified for the state a
“handful” of times. (VI,910). Dr. Carpenter saw Pearce tw ce
and was provided depositions and trial transcripts as well as
the direct appeal opinion and taped transcripts of sone

wi tnesses. (VlI, 866). He al so exam ned Pearce’s letters which

suggested he had a “grandi ose cognitive style.” (VI, 867).

21n addition, Dr. Carpenter admitted that in testifying in Jimy
Ryce cases he has “always” been called by the defense. (Vi
911).

18



Carpenter talked to Pearce’s nother and Pearce’s first wife
in addition to reading interviews conducted by the CCRC
i nvestigator. (VI,872). Pearce had an extensive history of drug
abuse, wusing LSD in his md-teens through the time of the
of fense. (VI,874). Sonetines he would use acid as nany as 3 to
5 tines a week but nore often 3 to 5 tines a nonth. (VI,874).
He |iked the effects so nuch that he would take up to 10 hits at
atime. (VI,874). People who use LSD on a regul ar basis “know
how to navigate the synptonms and they derive pleasure fromthe
altered states.” (VI,875).

Pearce’s brother was diagnosed with bipolar disorder and
Pearce’s nother volunteered that she thought Pearce’s natura
father was bipolar. (VI,873). However, aside fromthe nother’s
suspicion, he had no docunentation or evidence that Pearce’s
fat her was bipolar. (VI,900). Two of Pearce’s children have
been di agnosed with attention deficit disorder but not bipolar
di sorder. (VI,901).

Dr. Carpenter diagnosed Pearce wth bipolar disorder,
predom nately manic type, “as well as a rule out or consider
cognitive disorder, secondary to head injury, and pol ysubstance
abuse.” (VI, 876). Pearce was typically nmre manic than
depressed, with “high levels of energy, feelings of grandiosity,
sonme sense of ommipotence.” (VI,876). “H s nother said that he

had an i mpul sive personality type, you know, sort of behaviora
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pattern.” He would do things on inpulse. He also had anger -
what | would call nmeltdown, in layman’s terms. He would have
very bad anger outbursts.” (VI,885-86). He could stay up for
| ong periods of tinme and work around the clock. (VI, 886).
Pearce was not taking any nmedication at UCI. (VvI,917).
Pearce fell down the stairs as a baby and injured his head but
it “didn't seemto have any lasting effects.” (VI,878). But,
it was possible he got dyslexia fromthe head injury. (V,878).
His inpression fromthe nother was that the results of the auto
accidents were relatively mnor. (VI,903). He could not recall
seei ng any hospital records fromthe auto accidents. (VI,909).
Dr. Carpenter thought that Pearce’'s parents, as strict
Baptists, would adm nister corporal punishment. (M,881). Now,
he thought it would be considered child abuse. (VvI, 881).
Pearce’s nother did not tell Dr. Carpenter about any abuse, but
said “they were strict.” *“She said they only spanked their Kkids
if they disobeyed a direct order. She said nost of time they
woul d | ose privileges or be placed on restriction. She stated
that there wasn’'t any type of abuse in the honme of any Kkind,
physi cal nmental, or sexual, et cetera.” (VI,898-99). Pearce’'s
not her and adopted father both have Ph.D s. (VI,897).
Al t hough he did have instances of three potential head
injuries, he did not have enough information to make a

definitive judgnent on brain damage: “It’'s neither ruled out or
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in.” (Vl,883). He did not have enough data to support that
di agnosis. (VI,890). Dr. Carpenter did not find any evidence
of a psychotic disorder: “1 didn't - - |1 didn't see any
psychotic synptonms. He didn't report any to ne.” (VI,902).

Dr. Carpenter was able to conclude Pearce was operating
under an extrene nental or psychol ogi cal disturbance at the tine
he commtted the crines. This was based upon Pearce taking
drugs and having a bipolar disorder. (VI,889). Dr. Carpenter
also cited witness statenents that said he was going from one
extreme to another at the tine of the offense. (VI, 890). He
did not, however, find the other statutory nental mtigator,
that Pearce was substantially inpaired in his ability to conform
his behavior to the requirements of the law. (Vl,892).

Clinical psychologist and neuropsychologist Henry Dee
testified that he exam ned Pearce at UCI in July of 2005 at the
request of CCRC. (VI1,939). Dr. Dee admtted that the majority
of his work in crimnal cases is done on behalf of the
def endant . (VIil,1041). Pearce’s history revealed a nornal
pregnancy and devel opnental m | estones, “walk, talk, use words
and so forth.” (VI'l,942). Pearce attended a nunber of
el ementary schools because his adopted father was a physici st
and astrononmer who “worked in the industry and taught.”
(VI,943).

Pearce was discovered to have a learning disability in the
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si xth grade, dyslexia. (VI1,943). Pearce thought that he was
al so diagnosed with attention deficit disorder, however, the
nmot her did not recall that. (VIIl,944).

Pearce was frustrated with school and dropped out in the
ei ghth grade, which is not unconmmon for those with a |earning
di sability. (VI'l,945). He did, however, later learn to read
and obtained his GED. (VI'l,945). The nother described the
teachers as saying that Pearce had a high |evel of potential
but, he was a daydreaner, which would “be consistent with the
di agnosis of ADD.” (VIIl, 946).

Pearce’s natural father was an abusive husband and abandoned
the famly before Pearce was born. (VIIl,947). Pearce’s nother

did not believe Pearce was hurt in a couple of autonobile

acidents, “in the sense that he was seen in the energency room
treated and released.” (VI1,949). The nother did notice sone
changes in Pearce after the accident, “but she was |ess clear
about it.” (VIlI,950). Pearce had tenper tantrunms that “became

quite distressing to everyone in the famly.” (VIIl, 950).

Some of the three children Pearce fathered with his first
wi fe displayed aggressiveness and had significant “behavioral
problens.” (VII,952). Dr. Dee thought it was difficult to
di stingui sh between children with ADHD and bi pol ar di sorder.
(VIl1,954). Pearce was treated or diagnosed at Rollins College

as dyslexic and ADD. (VII, 964).
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Dr. Dee talked with Daniel Pearce, Pearce’ s ol der brother
who described two auto accidents Pearce had. Daniel told Dr
Dee that after the second accident Pearce’s sleep disturbance
became worse and that he becane quite irritable, ®“quick to
anger.” (VI'l,967). Al so, Daniel said that Pearce’s nmenory
“seened much worse, or sonme words |like that, very soon after the
accident.” (VIl,967). Dr. Dee testified that the two nopst
common “sequela of any cerebral injury, no matter what the
| ocation, are inpaired nmenory and increased inpulsivity and
irritability.” (VIIl,967).

According to Daniel, Pearce used about every drug there was.

(VI1,970-71). During the clinical interview, Pearce clained he
was beaten or whipped all the time, by belts, ping pong paddl es,
“far too nmuch.” (VI'l,973). Pearce said that he had sone
sui cidal ideation periodically throughout his life but had never
been treated by a psychiatrist or psychol ogist. (VI1,974).
However, his brother Daniel, has been treated for bipolar
di sorder by a psychiatrist with medication. (VII,974). Pearce
told Dr. Dee he started snmoking marijuana at about age 13 and
also tried alcohol, but didn’t drink that nuch. (VIl,975). He
al so used cocai ne, heroin, and various prescription nedications
but that his typical drugs of choice were marijuana or cocai ne.

(VI1,975). At the time of the crine, he was using marijuana

but when he wanted sonething stronger, his drug of choice was
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LSD, “sonetinmes in prodigious quantities.” (VIIl,976).

On the day of the crinme, he was using “marijuana, powder
cocai ne, about two grams—" (VII,977). Pearce also clainmed he
was using ecstasy, MDMA and nescaline. (VII,977). Pearce told
Dr. Dee that LSD was his drug of choice and was a long tine
user. (VIil,978). Dr. Dee opined that brain damage and/ or an
under | yi ng psychol ogi cal condition nmay exacerbate the effects of
such a drug on an individual such as Pearce. (VII,979).

Dr. Dee admnistered the Wsconsin Card Sorting test,

Mul tilingual Aphasia Exam nation, Judgment of Line orientation,
faci al recognition, finger | ocalization and right-Ileft
orientation. The Weschler Adult intelligence scale was
adm ni stered and Pearce’s full scale 1Q was 111. (VIl,988).

The verbal 1Q was 124 and the performance or non-verbal, was 94

(VI1,988). The difference between verbal and non-verbal scores
may be associated with a learning disability but is typically a
result of brain damage. (VI1,988). Dr. Dee thought that the 30
point difference was “alnobst certainly” the result of brain
damage. (VII, 989).

The Denman was al so adm nistered and it measures nenory.
(VI'l,991). Pearce’s full-scale “nmenory quotient” is “99.”
(VI'l,991). The nmean or average performance on the Denman is
100. However, Dr. Dee thought it was “significantly bel ow

Pearce’s “full-scale intelligence quotient of 111.” (VI1,991).
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He thought that since Pearce has above average intelligence,
Pearce should have scored about a 111 nenory quotient.
(VI1,992).

Dr. Dee concluded that Pearce was brain damaged, nore in the
ri ght hem sphere than the left. (VIil,1001-02). The brain
i npai rnment mani fested itself in Pearce’s inpulsivity. “That’s

how he got himself into trouble for years and vyears.”

(VI1,1002). Pearce is probably nore “irritable” than “nost”
people. (VII,1002). Moreover, Pearce’s history suggests a nood
di sorder but “it’'s a little difficult for me to know at this

| ate date whether that’'s clearly depression or bipolar disorder.
And | don't know that it makes nuch difference in a sense
except in sone fine diagnostic sense, but then it’s present,
yes.” (VIil,1002). Dr. Dee was famliar with the statutory
mental mtigators and thought that Pearce was under a mmjor
mental or enotional disturbance, either the nood disorder, be it
maj or depression or bipolar disorder. The inpulsivity that

cones with brain danmage is “of course” a mmjor nental or
enotional disturbance. (VII, 1005).
As for non-statutory mtigation, Dr. Dee thought there was
child abuse based upon what Pearce told himabout his chil dhood.
(VIl, 1005-06). Al so, Pearce’s addiction to drugs mght be
mtigating. (VII,1006). When asked about Pearce’'s ability to

be a loving father as a non-statutory mtigator, Dr. Dee
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adm tted that he had no information that Pearce was in fact, a
loving father. (VII,1016). To the contrary, he had informtion
t hat Pearce provided no regular enotional or financial support
for the children. Pearce was behind in child support and had
been arrested a nunber of tines. (VIIl,1016).

Dr. Dee acknow edged that scale 9 on the MWI nmeasures
mani a, inpulsivity, overactivity, and grandiosity. Dr. Dee
acknow edged the MWPI he revi ewed showed Pearce scored 53, which
is “normal.” (VIl1,1012-13). Also, on scale 4, the psychopathic
deviate scale, Pearce scored a 79, which is, as Dr. Dee
acknow edged, “extrenely elevated.” (VII1,1019-20).

Dr. Dee acknow edged that he had not reviewed any nedical
records relating to Pearce’ s autonobile accidents or treatnent
for cat scratch fever. (VIl,1024). Pearce’s nother did not
recall ever giving Pearce nedication for either dyslexia or ADD

(VI1,1024). Dr. Dee did not know of any nedical evidence to
corroborate his finding that Pearce has or may have sone degree
of brain damage. (VII, 1033-34).

As far as Dr. Dee knew, there was no evidence that Pearce

was using LSD on the day of the crime or the night before the

crime occurred. (VIil,1027). Dr. Dee reviewed his notes from
Pearce’s conversation about drug use, and repeated: “1 was
taking marijuana, | snorted sone cocaine, a couple of grans,
al so had ecstasy and then beans.” (VII,1028). As far as his
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conversations with Pearce or anyone else, be they truthful or
not, Dr. Dee admitted that he had no indication that Pearce was
using LSD on the date of the offense. (VII,1028). Whatever the
long termaffects of LSD are, Dr. Dee did not see any behaviora
i npact on Pearce. (VIIl,1057).

Dr. Dee adnitted that Pearce’s verbal and performance 1Q s
are statistically wiwthin the normal range. On the Denman Menory
test, Dr. Dee also acknow edged that Pearce scored *“dead-
strai ght average.” (VI1,1035). And on the remaining tests, with
t he exception of facial recognition,® Pearce scored “normally.”
(VIil,1035). The W sconsin Card Sorting test was designed to
show frontal |obe damage and Pearce “passed well.” (VII,1038).

In fact, Dr. Dee admtted that of the tests he adm nistered to
Pearce, he scored either average or above average. (X, 1555).

Forensi c Psychol ogi st Dr. Berland acknow edged that since
entering private practice he has testified in easily over 100
capital penalty phases. He thought that it was probably true
that in each and every one of those cases he was called by the
defense. (VII11,1119-20). H's role in this case was not to
“finalize the investigation as if | were preparing for a penalty
phase, but rather just to see if there were things present that

coul d have been readily discovered and subsequently investigated

® Pearce displayed “noderate inpairment” in facial recognition.
(VI1,1035).
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at the time of trial that were not investigated.” (VIII,1074).

Dr. Berland thought that he had enough information just from
Pearce to conclude that he was under an extreme nental or
enotional disturbance at the time of the crinme. (VIII, 1075).
His opinion was based upon the MWI-11 he adnm nistered and a
detailed “interview with Pearce. (VIII,1076).

Dr. Berland testified that Pearce’s F, L, and K, the
validity or test taking attitude scores, indicated that Pearce
had a chronic psychotic disturbance. (VIII,1086). Dr. Berland
had no evidence that Pearce had ever been medicated for nenta
illness. (VIIl,1087). However, Pearce’s clinical scales showed
sonme signs of nental illness, including paranoid, delusiona
thinking. (VII11,1090).

Dr. Berland thought that Pearce was very bright in spite of
brain injury. (VI11,1094). Dr. Berland summarized his
interpretation of the MWI, that Pearce was attenpting to hide
mental illness but that the MWI showed a disturbed individual.

Pearce reveal ed that he has in the past had had hal |l uci nati ons;
auditory, visual, tactile and snell. (VIII, 1098).

Pearce told Dr. Berland his attorneys did not make any
effort to gather any data and as he put it “nmade an uni nfornmed
decision to not present” evidence in the penalty phase.
(VIl11,1104-05). Dr. Berland thought that Pearce suffered from

an extrenme enotional disturbance at the tinme of the crine.
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(Vill,1105). Dr. Berland also thought that Pearce had
difficulty conform ng his conduct to the requirenents of the |aw
which was also a statutory mtiagtor. Dr. Berland based his
opi nion on the biological nature of Pearce's nental illness,
t hat he was psychotic. (VIIIl, 1106).

Pearce told Dr. Berland he has injected crystal nethadrine,
heroi n, Dilaudid. Pearce also sniffed Freeon, powder cocai ne,
mushroons, various fornms of acid. And, as “nuch as a fifth of
al cohol, at sone points as nuch as a fifth of alcohol every
ot her day.” “So there was at |east evidence from him of
extensive and diverse drug and al cohol abuse.” (VIII,1111).

Dr. Berland testified that Pearce described frequent
beati ngs adm nistered by his stepfather. “These appeared to be
overreactions to mnor events by him and the other kids.”
(Viil,1113). Pearce described his stepfather as “hyper-
religious” with “constant unreasonable pressure on the kids.”
(Vill,1114). But, Dr. Berland testified: “And, again, | didn't
go out and confirm any of that, but it’s confirmable.”
(VII1,1114),

Dr. Berland thought that Pearce was intelligent even though
he did not conduct any testing on him “Intuitively, when you
talk to him partly because of the way he uses |anguage, he
seens to be very bright to ne. Vocabul ary corresponds with

overall intelligence nore than any other intellectual skill.”
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Pearce used “a very sophisticated vocabulary.” Thus, Dr.
Berl and concluded that Pearce is “very bright even after the
brain injuries.” (VII11,1115).

Dr. Berland admtted that in his eight hours with Pearce he
found himintelligent, responsive, and did not observe any signs
of incoherence or insensibility. (Vill,1121). Dr. Berl and
admtted that he relied upon Pearce’'s self-report in the
interview and on the MWI in making his assessnent. He did not
believe his mssion was to check up on the information he
recei ved. He relied upon the MWl to diagnose a psychotic
t hought disorder. (VIIIl,1123). He admtted he had no evidence
from Pearce’'s nother or brother or any nental heal t h
professionals in the Florida State Prison Systemto confirmthat
Pearce had sonme kind of psychotic thought di sorder.
(Vil1,1123). In fact, Dr. Berland admtted that he had no
evidence show ng that Pearce had ever been treated for any
mental illness. (VIII1,1123-24).

Dr. Berland testified that the F scale on the MWI is also
known as the faking scale but is technically known as the
“infrequency scale.” (VIll,1127-28). Dr. Berland thought
Pearce’s F scale at 79 was not high by “research standards.”
(Vill,1128). Dr. Berland was confronted with a portion of the
MWPI -1l Manual for Adm nistration Scoring and Interpretation,”

revised editing by Butcher, G aham Tellegen, Daghlstrom and
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Kaemrer,” which he acknow edged was published by the University
of M nnesota Press, which, is in Mnneapolis, the birth place of
the MWPI. (VIIIl,1131). Although G aham publishes a |lot and is
wi dely known for his work on the MWI, Dr. Berland thought that
he was not soneone who is to be “blindly” followed.
(VIl11,1138). Dr. Berland agreed that the interpretati on nanua
indicates that a T score between 65 and 79 suggests the profile
may be exagger at ed. (vill,1132). The manual suggests Pearce
m ght be exaggerating as a “cry for help.” (VII11,1133). But,
Dr. Berland testified that was just the “opinion” of the people
that publish the “professional manual” that acconpanies the
MWPI. (VII11,1133-34). Dr. Berland admtted that according to
the manual, a T score of 80, just one nore point, you would have
to consider whether it was even a valid test. (VII1,1135). In
fact, Pearce’'s F scale was so high, the MWI mnual suggests it
m ght show he is “faking bad.” (VII1,1135). Dr. Berland agreed
“that’ s certainly one hypothesis, yes.” (VIII, 1135).

Dr. Berland admtted that scale 4, the psychopathic deviate
scale, was also elevated. (VIII,1136). Dr. Berland attenpted
to explain that scale 4 is influenced by potentially crimnal
t hi nking and craziness. (Vihl,1137). Dr. Berland did not
det erm ne whet her Pearce had a personality disorder because he
did not think it would be mtigating in this case. “To

determ ne that he suffered from personality disorder wouldn’'t be
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mtigating, so that was not something that | was supposed to be
| ooking at and | didn’'t.” (VIII, 1137).

Dr. Berland admtted that Dr. G aham who published a
t extbook on the MWI showed that extrenely high psychopathic
devi ate scal e scorers, |ike Pearce, with a 78, can be descri bed
as follows: “Extremely high scores . . . tend to be associated
with difficulty in incorporating the values and standards of
society. Such high scorers are |likely to engage in a variety of
asocial, antisocial and even crimnal behaviors.” (VIIIl,1139-
40) . The description also notes “high scorers tend to be
rebellious toward authority figures and often are in conflict
with authorities of one kind or another. They often have storny
relationships with famlies and fam |y nenbers tend to be bl aned
for their difficulties.” (Vill,1140). Dr. Berland admtted
t hat psychopaths tend to blame their difficulties on others.
(VI11,1140). Dr. Berland agreed that “[t]hey are often
underachi evers in school, they have a poor work history and
marit al problens are characteristic of hi gh scorers.”
(VIl11,1140). Dr. Berland agreed that high scorers are inpulsive
and their *“behavior may involve poor judgnent and consi derable
risk taking, they tend not to profit from experience and ny find
thenselves in the same difficulties time and again.”
(VII1,1140-41).

Dr. Berland thought that Pearce “may be all of these things
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and he may be a character disorder, but you can have nore than
one problemat a tine. And even if he’'s a character disorder,
he’s al so psychotic. And so one doesn’t preclude the other.”
(VIl,1141). Dr. Berland thought that Pearce had a psychotic
t hought di sorder or “schizo-effective” based upon his interview
and the MWPI. (VII1I1,1144). Dr. Berland was confronted with the
DSM I V-TR whi ch indicates in schizo-affective disorder, there
must be a nmood episode that is concurrent with active phase
synptons of schizophrenia. (VII1,1164). Dr. Berland adnmtted
that in order to diagnose someone with schizo-affective disorder
you need to have delusions for an extended period of tine.
(Vil1,1165). However, Dr. Berland thought that Pearce told him
that he had difficulty trusting people and avoi ded | arge crowds.
(Vill,1166). Dr. Berland thought that to be paranoid “is

del usi onal .” (Vill,1166). But, Dr. Berland did admt that
psychopat hs al so have difficulty trusting people. (VIII,1167).
For Pearce’s hallucination clainms, Dr. Berland admtted that

he asked Pearce | eading questions such as; have you noticed on a
regular basis “that it feels |ike someone touches you on the
shoul der from behind, but when you turn to |look there s none
t here?” (VIl1,1145). Dr. Berland took wunbrage at the
suggestion that a |eading question would be inappropriate.
(VIl1,1145). Dr. Berland admtted that the only evidence of

psychotic symptons he had were based upon “leading questions
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about sonebody taping himon the shoul der or a phone ringing and
hi manswering it.” (Vill, 1149).

Dr. Berland read fromhis 2006 intervi ew notes, and agreed,
Pearce told himhe took “three hits of ecstacy [sic] and, as he
put it, was doi ng nmai ntenance anounts of cocaine and marijuana”
t he day and evening before the crime. (VIIIl, 1151). Dr. Berland
agreed that Pearce made no nention of taking any acid on the My
17th interview. (VII1,1152). On May 27th in 2005, Pearce told
Dr. Berland sonething different about drug use. (VIII, 1152).
Dr. Berland thought that Pearce’s drug use could have been
investigated by talking to the w tnesses who were with him
(VI11,1153). By Pearce’s own self report, there was doubt about

whet her Pearce took acid before the offense. (MII,1153). But,

Dr. Berland testified: “The ecstacy [sic] is enough. It’s bad.”
(VIl1,1153). Pearce did not nention taking nescaline to him
(VIl1,1153).

Dr. Berland did not read the record of trial or talk to any
w t nesses who were present with Pearce when the crines occurred
in an effort to see if Pearce appeared i ntoxicated.
(VI11,1154). In fact, Dr. Berland admtted that he did not ask
Pearce any questions regardi ng what occurred at the tinme of the
murders or what he was thinking. (VIII,1154-55). Dr. Berland
testified that he typically does not ask a defendant about his

participation in an offense, stating, in part: “And since it’s
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mtigation, I'’m not involved in a determ nation of gquilt or
i nnocence, it sinply underm nes the validity or useful ness of
any information | get if they have lied to ne and it can be
shown they lied, because then the argunent is made well, how do
you know they didn't |ie about everything? So I just don't ask
because that’s not ny role in the process.” (VIl1l,1155).
Nonet hel ess, Dr. Berland found Pearce qualified for the nental
mtigators because “he’s been continuously psychotic since a
fairly young age, which nmeans he was psychotic during the
of fense.” (VIII, 1156).

Dr. Berland admtted that he did not know if Pearce was a
good and loving father, sinmply that it mght be a mtigator
But, he did not check to see if what Pearce told himwas true.
(Vil1,1163). Dr. Berland admtted the PSI stated that “Pearce
has had little contact with the children in recent years. He
was to pay $100 per nonth per child in child support, however,
he’s at this tinme quite delinquent and there is an arrest order
as a result of failure to pay.” (VIIl,1170). But, Dr. Berland
said that Pearce may have been warm and |oving when he was
actually with the kids, but, that he may not be responsible or a
“socially defined good father.” (VIl1,1170-71). Dr. Berl and
admtted a Child Welfare Case Plan for Pearce, stated, in part:
“IH e provides no regular enotional or financial support. He

has been arrested six tines on felony charges and has been
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convicted.” (VII1,1172). So, the evidence suggests that Pearce
was not a good and responsible father, but, Dr. Berland opined,
he m ght still have been capable of having or form ng a warm and
| oving relationship. (VII1,1172).

In rebuttal, the State called Dr. Mchael Gamache, a board
certified forensic psychol ogi st who has been recognized as an
expert in neuropsychol ogy. (X,1364).* Dr. Gamache testified
that his work in forensic cases is equally divided between being
retained by the State, the defense, and court appointnents.
(X, 1431). Dr. Gamache interviewed Pearce, reviewed records,
test data, and depositions of the defense doctors. (X, 1367).
His intent was to conduct a forensic evaluation relevant to
i ssues raised by the defense and potential mtigation. (X 1367-
68) .

Dr. Gamache began with a sinple nental status exam nation
and then proceeded with sonme testing. (X, 1369). He only
perfornmed two of the psychological tests that he intended to
adm ni ster. (X, 1369). He adm ni stered the TOW and the PAI.
(X, 1370).

The TOW is a test designed to evaluate the effort and test

taking attitude of an individual in a neuropsychol ogical

* Dr. Gamache conpleted an internship and residency at the
Uni versity of Florida, Shands Hospital. And, took a faculty
position at the University of South Florida in the departnment of
law and nmental health wth an adjunct appointnent in the
department of neurology. (12X 1363).
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eval uati on. (X, 1370). The test is “long recognized in the
field of neuropsychol ogy, particularly in the context that many
neur opsychol ogi cal exam nations are done, such as clainms of
injury, damage, forensic settings, that people may have sone
vested interest in feigning neuropsychol ogical inpairnent,
presenting thenselves as though they are brain danmaged.”
(X,1370). Pearce did very poorly on the test. (X 1374). Even
people wth genuine, serious, nmenory problenms, can still
accurately recognize 43, or 44 of the original itenms. (X 1379).

Dr. Gamache concluded “that it was going to be meaningless to
adm nister to himany of the rest of the neurol ogi cal neasures
that | had because | could have no faith that he would put forth
reasonable effort.” (X, 1379-80). “In fact, ny expectation
woul d be that he would approach those just |ike he approached
this test; and that is that he would either not put forth effort
or he would try to feign inpairnment on those nmeasures and they
woul d, therefore, be invalid.” (X 1380).

Dr. Gamache disagreed that Pearce suffered from brain
damage. Dr. Ganmache testified that 1Q testing can be useful in
formulating opinions related to neuropsychol ogical status.
(X,1382). On the Weschler, there are three quotients that are
traditionally nmeasured, the performance (PIQ, verbal (VIQ, and
full scale intelligence quotients. (X 1383). One hem sphere,

the left, is nore associated with |anguage, while the right,
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tends to be domi nant for spatial, nmotor, and enotion-rel ated
functions. (X, 1384). The wearly hypothesis was that a
di screpancy between VIQ and PIQ is indicative of sonebody wth
| ateralized brain damage. (X,1387). However, that is not the
hypot hesis today. Dr. Gamache testified that many studi es have
attempted to determ ne the accuracy of that hypothesis and the
nost convinci ng evi dence has been “related to studi es where they
actually did 1Qtesting with people that had visual, docunented,
radi ol ogical evidence of <clear |l|ateralized brain damge..!
(X, 1386). Dr. Gamache testified that the result of the study
was that they did not find “significant PIQ VIQ di screpancies in
either lateralized patient group.” (X, 1387).

Assunming Dr. Dee’s data was correct, Dr. Dee enphasized two
findings to support his conclusion that Pearce is brain damaged.
(X,1389). The first was the discrepancy between VIQ and Pl Q.
The second finding was the difference between the full scale 1Q
and Pearce’s “nmenory quotient.” (X 1389). However, Dr. Ganache
noted that Pearce’s perfornmance on both tests was “within the
normal range.” (X,1389). “In fact, his verbal 1Q was nore than
a standard devi ati on above average. But his performance | Q was
within the average range. Both of those would be considered
normal scores.” (X,1390). The difference between the verbal
and performance I Q was nore than a standard deviation, but, it

woul d not cause him “to assune that that existed because of
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brain damage.” (X,1390). Dr. Ganmache expl ai ned:

VWil e many people score at conparable | evels on these
measures, there’'s quite a range of performance. And
there are natural differences that can occur,
i nherited or biological predispositions to be alittle
bit better at verbal kinds of tasks and performnce
t asks. Gowing up in an environment where your
parents are avid readers, use |anguage well, have good
| anguage skills would facilitate the devel opnent of
your own |anguage skills and contribute to your
perform ng better.

(X, 1391).

Time is also nore sensitive on the perfornmance test than the
| anguage based test. “So if you've got sonebody that’s
reasonably bright but tends to work sonewhat nore slowly, you
can see those kinds of discrepancies in the VIQPI Q (X 1391).

“Wth respect to the 1Q scores 25 years ago, clinically we
m ght have been nore likely to suggest, oh, take a | ook and see
whet her there’'s any evidence of lateralized brain damage.”
(X, 1393). However, Dr. Ganache testified, “[n]ot today.”
(X, 1394).

Dr. Gamache then addressed the second test, the Denman
menory scales, which Dr. Dee utilized to di agnose brain damage.

(X,1391). Dr. Gamache agreed that you can nmake a direct
conparison between a nenory quotient and an intelligence
quotient. (X 1391-92). You would expect sonebody with a nornal
intelligence to have normal nenory performance. (X 1392). Dr.

Dee found Pearce’'s full scale nenory quotient “[p]erfectly
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normal .” (X, 1392). The test provides no support for finding

t hat Pearce suffers from brain damage. Dr. Gamache expl ai ned:

“Well, first of all, | don't find those to be
di screpant scores. Those are both wthin nornal
range. |If we |ook at the bell curve which represents

performance of the population as a whole on these
tests, both of those scores are tight there near the
center of the curve in the standard nornal range
This is normal nmenory performance.

Most of use would be happy if our nmenory was at
this level. And this is consistent with what you
expect with sonebody that’s got a normal average |Q

(X, 1393). Dr. Gamache explained even twenty-five years ago,
these findings would not support a finding of brain damage.
“This would be normal performance that you woul d expect to see

in a neurologically intact non-brain-danmaged i ndividual.”

(X, 1393).
Dr . Gamache t ook i ssue with Dr . Berl and’ s oral
adm ni stration of the MWI. “As a generalization, that is

consi dered unacceptable and that is not how the test was norned
or standardized.” (X 1399). The MWl profiles were nornmed and
devel oped based upon self admnistration, “the person reading
each of the statements and responding on their own.” (X 1399).
Dr. Gamache explained: “W don’t know for sure how it affects
sonebody if, instead of them being in a quiet roomby thensel ves
with nobody | ooking over their shoulder, told to answer and
respond honestly in answering on their own versus if I'msitting

face to face reading the itens to themwth ny own individua
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i ntonati on or enphasis, as well as the self-consciousness that
that m ght provoke in terns of their responses.” (X, 1399).
Dr. Gamache also noted that Dr. Berland did not adm nister
the entire test, only the first 350 out of 566 itens. (X 1403).
Dr. Gamache explained that Dr. Berland's failure to adm nister
the entire test affects the validity of the test as a whole
because sone “validity neasures” cannot be scored. (X, 1403).
So, Dr. Gamache questioned the validity of the entire test,
stating the entire test was not adm nistered, and, it was orally
adm ni stered. (X 1404). Nonetheless, Dr. Gamache testified that
the F, or, infrequency scale, on the MWl adm nistered by Dr.
Berl and was el evated, suggesting that Pearce nmay have been

mal i ngering on the test. Dr. Gamache expl ai ned:

Well, setting aside those <concerns that |
described earlier and just hypothetically, for the
time being, assuming that this is a - - that none of
t hose issues affected performance, and just | ooking at
the validity scales, this - - both of the profiles
that Dr. Berland gave me show a significant el evation
on the F or the infrequency scale.

The nmean is 50. M. Pearce is scoring around 80
on the F scale, the infrequency scale. That woul d
suggest to ne that he was endorsing a number of itens
that may sound to himlike this is what you say if
you're really nentally ill, but in reality these are
not commonly endorsed by people that are nentally ill

(X, 1406).

The PAI or Personality Assessnment |Inventory is simlar to
the MWI to help evaluate the presence or absence of nenta
il ness or psychopat hol ogy. (X, 1371). It nmeasures the sane

41



ki nds of psychological issues as the MWPI. (X, 1407). Dr .
Ganmache preferred the PAlI because the “itenms have been chosen to
isolate illnesses nore effectively.” (X 1407). The PAl gives a
person a range of choices, unlike the MWI, which only gives a
choice of true or false. (X 1407). The PAl also has validity
scales |like the MWI, but, unlike the results obtained by Dr.

Berland, Dr. Ganmache found Pearce approached the test in a

straightforward manner. “I't did not appear as though he were
attenmpting to exaggerate or feign psychological illness as
opposed to neuropsychological illness or brain damage, so it

| ooked valid.” (X, 1409).

The profile he obtained from Pearce was pretty much what Dr.
Ganmache expected based upon Pearce’ s background, his clinica
exam nation, and records. Dr. Gamache found Pearce “looks |ike
an antisocial drug abuser.”® (X, 1409).

Dr. Gamache di sagreed that Pearce was bipolar or had a nood
di sorder which mght result in potential mtigation of “extreme
psychol ogi cal distress or duress” at the time of the offense.

Dr. Gamache found that the “psychonetric data is not suggestive

®> Dr. Gamache did not attenpt to render a formal diagnosis of
anti social personality disorder, but, testified: “I certainly
know t hat he has many of the features of that. | think it’'s a
— probably a good probability that he would neet the diagnostic
criteria, but I didn't try and evaluate that.” (X, 1453). The
personality disorder is “generally characterized by antisocial,
| aw breaking, rule breaking kinds of behavior, deceitfulness,
and disregard for the inpact of that behavior on others.” (X,
1460) .
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of that at all.” (X, 1410-11). “The psychol ogi cal testing data,
the PAlI results, are not suggestive of that at all. He did not
- - for exanple, on the depression scale of the PAI, his
standard score is 56, and that’'s right in the normal range. |If
you’ ve got sonebody wi th bipolar disorder, you would expect to
see them endorsing a lot of synptons of depression.” (X 1411).
Dr. Gamache di sagreed with any suggestion that the PAlI or
MWl sinmply a “snapshot” of a patient and neasures “their
current state” and “mood.” (X, 1411-12). Dr. Gamache expl ai ned
that “many of the itens are designed specifically to get nore
than a snapshot, and they are questions that pertain to
hi storical nmpod states and experiences. Consequently, these
measures are not just a snapshot of one’s current psychol ogica
condition. Although they yield information about that, they are
also indicative of |longstanding problenms and personality
traits.” (X 1412). |In Pearce, neither the depression nor mania
scales were elevated: “So if |I’mdoing testing with sonmebody who
has been diagnosed with or is suspected of suffering, either
currently or historically, wth bipolar disorder, the two
clinical scales that I'’m going to nost expect to see elevated
woul d be the depression scales and the nania scales. And in M.
Pearce’s case, neither of those scales were elevated.”
(X, 1413). Consequently, the test data did not suggest bipolar

di sorder. 1d.
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Dr. Gamache next | ooked at Pearce’s nental state at the tinme
of the incident to see if he was experiencing signs or synptons
of bipolar disorder at the time of the offense. (X 1415). He
| ooked to see if Pearce m ght have been experiencing either a
mani ¢ epi sode or depressive episode. (X, 1415). Dr. Gamache
testified: “I asked him generally about his npod states,
enoti ons and experi ences of depressive episodes. And, secondly,
| went though each and every one of the diagnostic criteria in
the DSM-I V-TR, for mmjor depressive episode and inquired about
whet her or not he was experiencing those signs or synptons at
the time of the offense.” (X 1415). Dr. Ganmache concl uded t hat
of the eight synmptons or signs of a major depressive disorder,
“the only thing that he even partially endorsed was the i nsomi a
issue, and that was not consistent in his description with
depression, and there was not an el evation on depressive scal es
on the psychonetric measures [MWI and PAI]. | found no
evidence to support the existence of a depressive episode that
m ght be associated with a nood disorder in general or bipolar
di sorder specifically.” (X 1421).

Dr. Gamache then exam ned the manic side of the diagnostic
equation. Unlike what you would typically see in soneone with
bi pol ar di sorder, M. Pearce told me he does sleep relatively
little, less than the average person does, but that’s always his

habi t . It’s not associated with fluctuations and npod. If he
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were bipolar and he had that kind of sleep disturbance or
decreased need for sleep, you would expect himto be reporting
that, yeah, | normally sleep eight hours, but when |I'm going
t hrough one of these periods where | feel really energized, |
only sleep three or four.” (X 1422). But, that was not what
Pearce reported to Dr. Gamache. (X, 1423).

Pearce al so denied an increase in sexual or goal directed

activities that sonmeone m ght experience during a manic epi sode.
(X, 1425). “People get very inmpulsive when they’ re going
t hrough a mani c epi sode and, consequently, we frequently see
t hat during manic episodes. They go on unrestrai ned buying
sprees, they engage in sexual indiscretions, they enter into
foolish business investnents and decisions.” (X, 1420).
Al t hough Pearce admitted “that he was sexually prom scuous and
that he had a | ot of what he described as affairs[]” this was
“not associated with fluctuations and mood.” (X, 1426). Pearce
deni ed buying sprees or excessive involvenment in “pleasurable
activities other than drugs and al cohol which were a constant.”
(X, 1426) .

Dr. Berland' s MWI, whether valid or not, is not consistent
with the data generated from Dr. Gamache’s exam nati on of
Pearce. (X, 1427). Moreover, there was a distinct difference
bet ween the PAl and MWPI results. “On he PAI, | found the PAI

to be remarkably consistent with what M. Pearce told ne about
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hi msel f. He has abused and m sused drugs and al cohol for npst
of his life and he has engaged in a |l ot of antisocial behavior.

And that’s how he responded to the PAI.” (X 1427). For the
nost part, Pearce did not endorse comon synptons of nental
illness. Moreover, Pearce has “never been di agnosed or treated
for any nmental illness.” (X 1427). |If we sinply accepted the
MWPI results, there “is a gross elevation across nultiple
clinical domains that you would expect this is sonebody that's
had seri ous psychol ogi cal and enoti onal problens that’'s been in
treat ment and probably needed nedication for.” (X 1427).

Dr. Gamache conducted a clinical evaluation, reviewed the
def ense doctors “data” and conducted testing. (X 1462). Wile
he did not interview Pearce’'s famly nmenbers, he “obtained a
history from M. Pearce and “reviewed and considered the
information from famly nenbers that had been generated by
others.” (X, 1462). Dr. Gamache took into account hereditary
factors, but, testified “absent the presence of any of the
synptons of bipolar disorder, those hereditary factors carry
very little weight for me.” (X, 1464). \When asked if Pearce’'s
drug use was an attenpt to self-nmedicate for bipolar disorder
Dr. Gamache testified: “But | sinply do not find evidence of
the underlying nental illnesses posited by the defense experts.

| do not find evidence of bipolar disorder, so | do not believe

his drug use was to self-nedicate for bipolar disorder. 1 do
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not find evidence of depression, so | don’t believe that his
drug use was to self-nmedicate for depression.” (X 1475).

C. Lay Wtnesses

Pearce admtted that in addition to having been convicted of
murder and attenpted second degree nmurder he has been convicted
of six felonies, including a charge of perjury. (IX 1221-22).
Pearce testified that he was represented by Ware and lvie at
trial. He testified that he did not neet with Ivie nuch prior
to trial, maybe six or eight tines. (1X, 1306-07). Pearce net
nore often with Ware, maybe between eight and twelve tines.
(1X,1307).

Pearce testified that Ivie told himthere would be no need
for a penalty phase. (IX, 1307). Pearce claimed lvie told him
that he “could see a psychiatrist” but he “turned right around
and again told nme it didn't appear to him that there was any
need for that.” (IX 1307).

Pearce admitted that he and Ware *“discussed a coupl e of
things |like he spoke about in his testinmobny earlier, about
things that he could offer up.” (IX 1308). However, Pearce
clainmed that he “never really - - he never explained things
really well.” (1X,1308). Ware would bring up a subject I|ike
famly issues and say we could bring a parent, brother, and
sister, down for trial. (IX, 1308). But, Pearce told him “I

don’t see any reason for that.” (1X 1308). Pearce clained that
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“a good deal of our time was actually spent in casual

conversation having nothing to do with the case at all.”
(1X,1308). Pearce clained that when Ware tal ked about bringing

famly down, “I believed that he was offering that as support.”
(1X, 1308-09) .

On talking to a psychiatrist, Pearce claimed Wre did
explain the court would provide one, but, it “wasn’t explained”
that it was “actually going to be a part” of the case. So,
Pearce did not feel “like I needed one.” (11X 1309).

Pearce did disclose to Ware his school background and the

fact he got his GED in prison. (I'X, 1310). Al t hough Pearce

asserted Ware never specifically asked about his famly

background, Pearce did admt: “I know that in our discussions
at times, you know, | mght have nentioned thinks |ike, you
know, | had an ol der brother and sister, who ny parents were. |

m ght even have nentioned to him the religious nature of ny
parents. But as far as him - - like a probing questionnaire-
type deal, no, it was never” (IX 1311). Pearce thought that
the questions on famly background were just Ware's way of
taking a friendly interest in his life: “Our visits had that
air about them” (IX, 1311).

Pearce clainmed that Ivie repeatedly told himthe State did
not have the evidence to convict him (1X,1314). Pear ce

t hought that if a m stake was made, then the justice system
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would fix that m stake “through the appeals process.”
(I'X,1314). Ware, according to Pearce, nade a “vague” reference
to a second or penalty phase. Pearce testified: “M. Ware, in
passi ng conversation, yes. He - - | nmean he was al ways vague on
things that he said. He was never specific |ike, you know, this
- - this could be this, or we want to do this because of this.
| nmean he would nake nention of this that were - - you know
wer e beyond ny understanding.” (X 1316).

Pearce testified that had he known about all of the
potential mtigation available to him in order to avoid the
death penalty, and, his options explained to him then, *“of
course, | would have considered them” (I'X,1318). Pear ce
admtted he talked with post-conviction counsel prior to the
heari ng about his “waiver being uninfornmed.” (11X 1318). Pearce
clainmed that he would not have refused to present mtigation if
it had been presented to himand explained. (IX 1319).

Pearce admtted that prior to being represented by Ivie and
Ware, he was represented by Sam WIllians and “some ot her
gentleman.” (12X 1322). Wile Pearce was aware there would be a
sentencing or penalty phase, he again testified that he did not
have an “understanding of it.” (IX 1324). Pearce clained not
to renember jury selection when the judge explained in his
presence that there “my be a penalty phase during which the

State woul d present aggravating circunstances and the def endant
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woul d present or may present mtigating circunstances.” \When
asked if he paid attention during trial to the jury selection
when questions and answers were given regarding the possibility
of a penalty phase in “which the State would present aggravating
circunst ances and the defendant woul d present - - or may present
mtigating evidence” Pearce clained, not to recall. (IX 1325).

In fact, Pearce clainmed not to renenber “a great deal of the
trial.” (11X 1326).

Pearce did recall the judge asking hi mwhether he wanted to
see a psychol ogi st or psychiatrist after he was found guilty.
Pearce testified: “and | renmenber at sonme point you [the
prosecutor] were saying a |ot of blah-blah-blah-blah-blah.”
(1'%, 1326). Pearce thought that when Ware suggested he see a
psychol ogist it was sinply to help himwi th his incarceration or
facing the charge. (1X 1328). Pearce testified that he thought
that conversations wth Ware regarding his famly life,
schooling, and religious nature of his famly life were just
Ware's attenpt to “get to know him (12X, 1328).

Pearce asserted that he did not renenmber Ware discussing
mental mtigators, psychologists, drug usage, or, otherw se
| ooking for mtigation that could be presented to the jury.
(I'X,1329). Pearce clained that with his limted experience with
the justice system he was putting “all his eggs in the appeals

basket.” (12X, 1330-31).
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Pearce acknow edged that he has sone experience with the
justice system and has done sone |egal research. Pear ce
testified: “lI read sone case - - case law and - - as would be
indicated in some of the witings that | sent to the Court.”
(I'X, 1332). Pearce admtted that he can wite letters and in
fact did cite sonme cases: “l| believe in that area was - - had to
do with a person’s right to an attorney” and he conpl ai ned t hat
his previous |awer, M. WIllians, was “ineffective.” Pearce
acknowl edged citing cases concerning ineffective assistance of
counsel before his conviction in this case. (1 X, 1333-34).°
Pearce wanted Wl lianms off his case because he wasn't keeping
him informed, wasn't giving him the discovery, and wasn’'t
allowing himto participate in his own defense. (I1X, 1345).

Kathryn Burford testified that Pearce was at one tine
married to her step-daughter, Lisa Dawson. (VIIIl,1190). She
did not know how long their marriage | asted, but, guessed it was
five, six or seven years. (VII11,1191). Burford testified that
she was aware Pearce used marijuana and that Lisa used “crack
and stuff like that.” (VIII1,1191). Burford thought that Pearce
and Dawson were equally “volatile.” (VIII1,1192).

Pearce and Dawson had four children. (VII1,1192). One of

® Pearce claimed that his previous attorney, M. WIlliams, |ied
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their children, Andrew, had very severe behavioral problens. He
was in Foster care and Burford was the only stable adult to
visit him (VIl1,1194). Andrew seemed to have a violent
t enper. (VI11,1195). Burford thought Andrew had “[a]l cohol
syndronme” and t hought he was “bipolar and several other things.”

(VI11,1195). Burford admtted she was “guessing” that he was
bi pol ar. (VI11,1200). Moreover, Burford admtted she hasn’t
seen Andrew “since he was about five or six.” (VIII,1195).
Andrew woul d be about 18 now. (VIII, 1193).

Burford testified that Pearce was “very, very good to his
children.” (MI11,1196). However, Burford admtted the children
were taken from Pearce and Dawson five or six tinmes because of
“drug use” and “very violent fighting.” (Vill,1202). V\hen
Pearce and Dawson separated, Pearce stopped seeing and
supporting the children. (VIII,1203-04).

Pearce’s ol der brother, Daniel, testified that at the tine
of trial he was living in Georgia and was only contacted by the

State Attorney’'s Ofice, not an attorney representing the

def ense. He said the State Attorney’s O fice wanted himto
testify as a state witness, but, Daniel testified: “And |
didn’t give them any information or - - | wouldn't do that.”
(VII1,1207).

to him (1X, 1335).
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Daniel testified that his parents were Baptist and were
“pretty” strict. (Viil,1210). His father’s disciplinary

phi |l osophy was “spare the rod, spoil the child.” (VIll,1210).

Daniel testified: “Well, | nean, we got our share of whoopings.
| mean, you know, if - - if we acted out or if we disobeyed, it
was - - it was pretty nuch guaranteed a belt.” (MI11,1210). On

a coupl e of occasions, Daniel testified that he and Pearce were
hit preenptively. (VII1,1211).

Pearce ran away from hone a “couple” of times when he was

ten or twelve-years old. (VIIl,1211-12). Wen Pearce was asked
about where he had been, Daniel testified: “None of vyour
business.” (VII11,1211). On occasi on, Pearce would pack sone

clothes with a bedroll and go canping. Sonetimes he would tel
the famly where he was going, “and sonmetinmes he wouldn't.”
(VI11,1213). He would tell his nom and dad that he was | eaving
“and going to spend the weekends in the woods with, you know,
hi s buddies, and that they were going to go canping and he’d
go.” (VII1,1214),

Dani el entered the service at a young age [16] and adm tted
that he and Pearce had separate lives, and “just didn’'t work in
the same circles.” (VII1,1214,1219). Pearce was noody grow ng
up, happy one day, then the next day he would not want to talk

to anybody. (VIIIl,1215). He started noticing “bad” nmood sw ngs

53



after Pearce had been in a car weck. (VIII, 1215).

Dani el was diagnosed wth bipolar disorder in 1995.
(Vill,1216). In the last couple of years Daniel was taught
techniques by nental health professionals to control his
condition without nedication. (VIII,1226).

Pearce did drugs when he was young, as did, Daniel: “1
nmean, you know, everybody snoked our share of pot.”
(VI11,1217). Every now and then there would be a quaal ude and
white cross, which he described as speed. (VII1,1217). Dani el
was aware his brother had tried “maybe |ike LSD or whatever.”
(Vil1,1218). However, Pearce’s drug of choice was “al cohol and
marijuana.” (VII11,1218).

Dani el described a car weck Pearce was in as a teenager

Pearce total ed his car and had a “good gash on his head, and he

was, kind of, wandering around, kind of ainmessly.”
(VIll1,1220). Dani el thought that Pearce changed after the
accident, “he didn't really cone around the famly nuch.”
(VIl,1229). Pearce was taken to the hospital, treated, and

rel eased the next norning. (VII1,1244).

Pearce was smart but did not do well in school
(VIl1,1230). Daniel testified: “My brother didn't do things wel
inreginmen, if you know what | nmean.” (VII1,1230).

Pearce was able to hold a job and he had buddi es who wor ked
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on jobs with him (VIl1,1234). Daniel was not aware of Pearce

ever wal king off of a job. (VIII1,1234). Pearce could contract

a job and amass the |abor needed to finish the job. (VIII, 1234-

35). His mpod swings did not get in the way of finishing a job.
(VI11,1235).

Dani el admtted that his father was a very intelligent and
religious man. (VIll,1236). He is a doctor of Physics and
Astronony. (VIll,1236). His nother had a Master’s Degree in
“Art History.” (VIII,1236). They were involved in the church
as counselors, but, his dad would once in while step in when the
preacher was out of town. (VIh1,1237). Dani el adnmitted that
when he was younger “spare the rod, spoil the child” was pretty
much an accepted form of parenting. (VIII,1232-33).

Al t hough they noved around a lot as children when his dad
was teaching, they always stayed in one place for the school
year. (VIl1,1241). Daniel again described his brother as “very

intelligent.” (VIIIl, 1242).

SUMVARY OF THE ARGUVMENT

| SSUE | — The post-conviction court erred in finding defense
counsel rendered ineffective assistance in failing to file a
motion in limne or otherw se object to attenpted nurder victim

Tuttle' s testinmony that he was forced from the office at gun
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point, threatened with death, and, forced to perform oral sex
upon Pearce. These relevant acts occurred during a single
crim nal episode which resulted in the nurder of one victimand
the attenmpted nurder of the victimof Pearce’ s sexual assault,
Tuttle. Defense counsel cannot be faulted for failing to nake a
futile objection to clearly adm ssible evidence. |In any case,
given the overwhel m ng evidence of Pearce' s guilt, there is no
reasonabl e possibility that had this evidence been excl uded,
Pearce woul d have been acquitted.
| SSUE Il — Petitioner refused to be exanm ned by a nenta

health expert, directed counsel not to contact potential
mtigation witnesses, and, waived the presentation of mtigating
evi dence. Petitioner received exactly the penalty phase he
desi red. He cannot fault counsel for failing to present
evidence which he hinself, directed counsel not to pursue or
present on his behalf. The post-conviction court’s finding of
deficient performance and resulting prejudice nust be reversed.

ARGUVENT

| SSUE |

WHETHER THE POST- CONVI CTI ON COURT ERRED | N
FI NDI NG DEFENSE COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE IN FAILING TO FILE A MOTION IN
LIMNE OR OTHERWSE ATTEMPT TO EXCLUDE
EVI DENCE THAT PEARCE FORCED THE ATTEMPTED
MURDER VI CTI M TO PERFORM A SEX ACT UPON HI M
UNDER THE THREAT OF DEATH

The post-conviction court erred in finding defense counsel
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rendered constitutionally inadequate assistance in failing to
file a notion in limne or otherwi se object to attenpted nurder
victimTuttl e s testinony that he was forced fromthe office at
gun point, threatened with death, and, forced to perform oral
sex upon Pearce. The sex act occurred during a single crimnal
epi sode which resulted in the nurder of one victim and the
attenpted nurder of the victim of Pearce s sexual assault,
Tuttle. Defense counsel cannot be faulted for failing to make a
futile objection to clearly adm ssible evidence.

A. St andard Of Revi ew

This Court sunmmarized the appropriate standard of review in

State v. Riechmann, 777 So. 2d 342, 350 (Fla. 2000):

| neffective assistance of counsel clains present a
m xed question of law and fact subject to plenary
review based on the Srickland test. See Rose v.
State, 675 So.2d 567, 571 (Fla. 1996). This requires
an independent review of the trial court’s |egal
conclusions, while giving deference to the trial
court’s factual findings.
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B. Prelimnary Statenent On Applicable Legal Standards For
| nef fecti ve Assi stance OfF Counsel Cl ains

O course, the proper test for attorney performance is that

of reasonably effective assistance. Strickland v. Washi ngt on,

466 U.S. 668 (1984). The two-prong test for ineffective

assi stance of counsel established in Strickland requires a

def endant to show deficient performance by counsel, and that the
defici ent performance prejudiced the defense. In any
i neffectiveness case, judicial scrutiny of an attorney’s
performance nust be highly deferential and there is a strong
presunption that counsel’s conduct falls within the w de range

of reasonabl e professional assistance. Strickland, 466 U S. at

694. A fair assessnent of attorney performance requires every
effort be made to elimnate the distorting effects of hindsight.
Id. at 696. “The Suprenme Court has recogni zed that because
representation is an art and not a science, ‘[e]ven the best
crimnal defense attorneys would not defend a particular client

in the sane way.’” Waters v. Thomas, 46 F.3d 1506 (11th Cir.)

(en banc), cert. denied, 516 U. S. 856 (1995) (citing Strickland,

466 U.S. at 689).

The prejudice prong is not established nmerely by a show ng
t hat the outcone of the proceedi ng woul d have been different had
counsel’s performance been better. Rat her, prejudice is

established only with a showng that the result of the
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proceedi ng was unfair or unreliable. Lockhart v. Fretwell, 506

U S. 364 (1993). The defendant bears the full responsibility of
affirmatively proving prejudice because “[t]he governnent is not
responsi ble for, and hence not able to prevent, attorney errors
that will result in reversal of a conviction or sentence.”

Strickland, 466 U. S. at 693.

C. Trial Counsel Cannot Be Considered |neffective For Failing
To File A Futile Mition To Exclude Rel evant Evi dence

Col | ateral counsel below raised the purely |egal issue of
whet her counsel were ineffective in the guilt phase for failure
to object to the State’'s introduction of Defendant’s sexual
battery of Tuttle. This issue did not even warrant an
evidentiary hearing below, nuch |ess, the remedy of a new
trial. The two defense attorneys who represented Pearce bel ow
sinply had no objection of any legal nmerit which could be made

on the evidence presented. See Raleigh v. State, 932 So. 2d

1054, 1064 (Fla. 2006)(“defense counsel cannot be deened
deficient for failing to nake a neritless objection.”).

In proving its case, the State is entitled to paint an
accurate picture of events surrounding crinmes charged. Smth v.
State, 699 So. 2d 629 (Fla. 1997). I nextricably intertw ned
evi dence or inseparable crinme evidence may be admtted at tria
to establish the entire context out of which a crimnal act

arose. Hunter v. State, 660 So. 2d 244, 251 (Fla. 1995), cert.
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denied, 516 U.S. 1128 (1996). See also, Reneta v. State, 522

So. 2d 825, 827 (Fla. 1988). Here, the threat and acconpanyi ng
sexual act occurred between the same parties, occurred during
the sanme crimnal episode, and, was relevant to the charged
attempted nurder of Tuttle under either a preneditation or
felony nmurder theory [kidnapping].

The post-conviction court’s premse for granting relief in
this case is not supported by the facts or the law. First, the
court asserts that the sexual battery was an uncharged
collateral crinme upon which the State failed to file a notice of
“intent to rely upon a collateral crime by the State.” (V,774).

The post-conviction court s unaware of, or clearly
nm sapprehends the nature of the evidence at issue. The sexual
battery upon Tuttle was not a collateral crine. It occurred at
the same time, occurred between the sanme parties, and, was

clearly connected in an episodic sense wth the charged

of f enses. Under these circunstances, the acts were not
“collateral” but sinply conmprised part of the state’'s
presentation of relevant evidence.’ See e.g., US .
" The rationale for filing a notice of intent to rely upon a

collateral crinme is to put a defendant on notice of the State's
intent to present evidence on a crine that is not tenporally,
|l ogically, or episodically connected to the charged offenses.
Such a notice is unnecessary when the bad act is connected to
the charged crinme by time, victim and circunstance. Discovery
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Cancelliere, 69 F.3d 1116, 1124 (11th Cir. 1995) (“Furthernore,

Rul e 404(b)® does not apply where the evidence concerns the
‘context, motive, and set-up of the crine’ and is ‘linked in
time and circunmstances with the charged crime, or fornms an
integral and natural part of an account of the crime, or is
necessary to conplete the story of the crine for the

jury.””)(quoting United States v. WIlliford, 764 F.2d 1493, 1499

(11th Cir. 1985)).

In Giffinv. State, 639 So. 2d 966, 968 (Fla. 1994), this

Court explained the difference between simlar fact or
collateral crimes evidence and evidence which is part of the
same crimnal episode or inextricably intertwined with the
charged offenses. This Court stated:

Simlar fact evidence of other crines, wongs, or
acts is adm ssible when relevant to prove a materi al
fact in issue, such as proof of notive, opportunity,
intent, preparation, plan, know edge, identity, or
absence of m stake or accident, but it is inadm ssible
when the evidence is relevant solely to prove bad
character or propensity.

This rule of evidence is often called the
“Wllianms rule,” because the statutory |anguage tracks
the | anguage in Wllians v. State, 110 So. 2d 654, 662
(Fla.), cert. denied, 361 U S. 847, 80 S. Ct. 102, 4
L. Ed. 2d 86 (1959). |If the State wi shes to introduce
Wllianms rule evidence in a crimnal action, it nust
provi de the defendant notice, at |east ten days before

relating to the charged offenses is sufficient to place the
def ense on noti ce.

8 The Federal equivalent to Section 90.404 of the Florida
St at ut es.
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trial, of the acts or offenses it intends to offer.
8§90.404(2)(b)1., Fla. Stat. (1991).

In the past, there has been sonme confusion over
exactly what evidence falls within the WIllianms rule.
The heading of section 90.404(2) is “OTHER CRI MES
WRONGS, OR ACTS.” Thus, practitioners have attenpted
to characterize all prior crines or bad acts of an

accused as WIlians rul e evi dence. Thi s
characterization i s erroneous. The Wlliams rule, on
its face, is limted to “simlar fact evidence.”

890.404(2)(a), Fla. Stat. (1991) (enphasis added).

Thus, evidence of uncharged crines which are
i nseparable fromthe crime charged, or evidence which
is inextricably intertwwned with the crinme charged, is
not WIIlianms rule evidence. It is adm ssible under
section 90.402 because “it is a relevant and
i nseparabl e part of the act which is in issue. .
It is necessary to admt the evidence to adequately
descri be the deed.” Charles W Ehrhardt, Florida
Evi dence 8404.17 (1993 ed.); see Gorhamyv. State, 454
So. 2d 556, 558 (Fla. 1984), cert. denied, 469 U S
1181, 105 S. Ct. 941, 83 L. Ed. 2d 953 (1985);
Erickson v. State, 565 So. 2d 328, 332-33 (Fla. 4th
DCA 1990), review denied, 576 So. 2d 286 (Fla. 1991);
Tunmulty v. State, 489 So. 2d 150, 153 (Fla. 4th DCA),
revi ew deni ed, 496 So. 2d 144 (Fla. 1986).

See also Hunter v. State, 660 So. 2d 244, 251 (Fla. 1995),

di stingui shing 90.404(2)(a), governing simlar fact evidence,

from 90. 402, governing relevant evidence. Accord, Danren v.

State, 696 So. 2d 709, 711 (Fla. 1997); LaMarca v. State, 785

So. 2d 1209, 121243 (Fla. 2001).

It nust be renmenbered that Strickland carries a strong

presunption of effectiveness. VWhile faulting counsel for
failing to file a notion in limne or otherwi se object to

adm ssion of this uncharged act and acconpanying threat, the
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post-conviction court cites absolutely no authority to support
its prem se that such a notion or objection would succeed. To
the contrary, an exani nation of relevant case |aw establishes
t hat the uncharged sexual act and acconpanying threat is clearly
adm ssi bl e.

In Smth v. State, 699 So. 2d 629 (Fla. 1997), this Court

found no error in admtting evidence of an uncharged sexua
battery where it occurred during the sanme crimnal episode as
t he charged offenses. This Court stated:

Next, we reject Smth's issue 7: whether the
trial court abused its discretion in admtting
evidence of Smith’s uncharged sexual battery upon the
female victim Nolden testified at trial and gave
di rect evidence of the events surrounding the battery.

He stated that after the female victim was renpved
fromthe trunk, Smth taped her face and nmouth as she
was shaki ng her head no. Nol den testified that the
victim was then laid on her back on the ground, and
Smith placed a stick into her vagina. This testinony
was consistent with other evidence presented at the
trial: the victimwas found stripped of her pants, and
her jeans shorts were recovered from under an
abandoned house near where the second taping occurred.
However, the nedical exam ner testified that there was
no nmedi cal evidence of trauma to G bbs’ vagi na.

Based upon our review of the record, we find this
evidence of sexual battery was relevant as an
i nseparabl e part of the crimnal episode at issue and

not unduly prejudicial. See 890.402, Fla. Stat.
(1989); Giffin v. State, 639 So. 2d 966, 968-69 (Fl a.
1994). Moreover, we do not find that the medical
exam ner’s testinony changes the result. Clearly,

there was a conflict in the evidence testified to by
Nol den and the nedical examner’'s findings of no
trauma to G bbs’ vagina. However, this conflict does
not render this relevant evidence inadm ssible. 1d.
at 970 (HN20in proving its case, State is entitled to
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pai nt accurate picture of events surrounding crines
charged); see also Hunter v. State, 660 So. 2d 244,
251 (Fla 1995), cert. denied, 133 L. Ed. 2d 871, 116
S. C. 946 (1996). Accordingly, we find this issue
meritless.

Smith, 699 So. 2d 629 at 645.

The post-conviction court attenpted to distinguish Snith by
noting that the defendant in that case was charged with “[n]any
nore offenses than in this case.” (V,773). This is a
di stinction wi thout a difference. Al t hough the defendant in
Smith was charged with nore offenses, the defendant was not
charged with sexual battery. This Court stated that although
not charged, the sexual battery was nonethel ess “rel evant as an
i nseparabl e part of the crimnal episode at issue and not unduly
prejudicial.” 699 So. 2d at 645. In this case, aside from
being inextricably intertwined with the charged offenses as in
Smith, the threat and acconpanying sexual act possessed
i ndependent rel evance. Thus, the case for admissibility of this
evi dence is even stronger than in Smth.

Pearce’s sexual assault upon Tuttle included a threat to

kill him at gun point, immediately prior to the charged
attenmpted nurder. The State has found no case wherein a
defendant’s threat to kill a victim made imediately prior to
the actual attenpt to kill, has been excluded by a court in this

state. Since Pearce was charged with the attenpted first degree
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murder of Tuttle, Pearce forcing Tuttle to commit a sexual act
under the threat of death was relevant to show Pearce’'s malice
toward Tuttle and the “prior difficulties” between the parties.

See Johnson v. State, 32 Fla. L. Wekly S 445 (Fla. July 5,

2007) (“Prenmeditation can be inferred from circunstantia

evi dence such as ‘the nature of the weapon used, the presence or
absence of adequate provocation, previous difficulties between
the parties, the manner in which the hom cide was conm tted, and
t he nature and manner of the wounds inflicted.’”)(quoting Sochor
v. State, 619 So. 2d 285, 288 (Fla. 1993) (enphasis added)).

The sexual act and acconpanying threat was also relevant to
show t he dom nance and control of Pearce over Tuttle. This was
i nportant both in the State’s case in chief and in its rebutta
argument on the issue of felony nurder with an underlying
ki dnappi ng. The fact that Pearce forced Tuttle fromthe office
at gunpoint, and forced himto performoral sex under threat of
death, helped rebut the defense argunent that there was no
ki dnappi ng because Tuttle and Crawford “voluntarily” entered the

car. See Wllianms v. State, 32 Fla. L. Weekly S 347 (June 21

2007) (under a felony murder theory the victims pregnancy was
rel evant to prove |ack of consent for the underlying attenpted
sexual battery). I ndeed, this Court has already inmplicitly

recogni zed the relevance of this evidence in rejecting Pearce’s
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di rect appeal challenge to felony [kidnapping] murder.
In rejecting Pearce’s challenge to his nurder conviction,
this Court stated:

Pearce al so noved for a judgnent of acquittal on
the theory of felony nmurder, arguing that the State
failed to establish that he was an aider or abetter of
an underlyi ng ki dnappi ng and presented no proof of his
intent to participate in a kidnapping that would
support a theory of first-degree felony nmurder. The
trial court denied the notion and submtted the case
to the jury. Pearce now argues that the trial court
erred in denying his notion.

As di scussed above, there are two ways in which
first-degree nurder can be proven under Florida |aw.
through a preneditated design to kill or when the
killing occurs during the course of an enunerated
fel ony, including kidnapping. See §782.04(1), Fla.
Stat. (1999). In order to prove kidnapping in Pearce’s
case, the State had to prove three elenents: (1)
Pearce forcibly or by threat confined and abducted
Crawford and Tuttle against their will; (2) Pearce had
no lawful authority to do so; and (3) Pearce acted
with the intent to inflict bodily harm upon or
terrorize the wvictims or another person. See
§787.01(1)(a), Fla.Stat.(1999).

Both Havner and Tuttle testified that Pearce
ordered them into the business office, waved a gun
around, and pointed the gun at them Tuttle testified
t hat Pearce threatened to shoot himin the head if he
did not perform oral sex on him Tuttle also
testified that he repeatedly asked Pearce if he could
| eave and Pearce told him no. Havner and the others
present testified that Pearce slammed her head agai nst
the air conditioner and threatened to shoot her in the
head. Testimony al so showed that Pearce refused to
Il et the boys go when asked by Havner and Loucks at
separate times. Even though Pearce nay have |left the
victims alone in the office several tines, there was
little opportunity for them to escape from the
busi ness prem ses, which were surrounded by a high
fence topped with barbed wire and behind a | ocked
gate. According to Havner’s brother, Havner was
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hysterical even after Pearce permtted her to |eave
and that she spent the rest of the night placing phone
calls trying to verify the safety of Tuttle and
Cr awf or d. Havner testified that she was afraid of
Pearce, that Pearce was irate, and that she and her
conpanions were not free to |eave the business
| ocati on where Pearce confined them

Pearce called his associate Butterfield, told him
t hat he needed sone help because he had been ripped
of f, and asked Butterfield to cone arned. Butterfield
arrived with Brittingham and Smth, who were also
visibly armed. According to Butterfield, Pearce was
“calling the shots” and was “in charge.” Tuttle and
Crawf ord were ordered into the car by Pearce, who had
a gun in his hand. Brittingham testified that he
interpreted Pearce’s actions as threatening to the
boys. Tuttle testified that he did not feel that he
or Crawford was free to | eave. Pearce stated his
intent was to “rough up” the boys and teach them a
| esson for losing his noney. Pearce drove the car to
a deserted area, ordered Tuttle out of the car, and
instructed Smth to “break his jaw or “pop himin the
jaw.” Pearce then drove a short distance nore and
ordered Crawford out of the car. Because the victims
|iberty was never restored prior to his death, there
was a continuing kidnapping here. See Stephens .
State, 787 So. 2d 747, 754 (Fla. 2001) (citing with
approval State v. Stouffer, 352 wmd. 97, 721 A 2d 207,
215 (Md. 1998)).

Pearce, 880 So. 2d at 573-574 (enphasis added).

Curiously, the post-conviction court recognized that the
State could have charged Pearce with a sexual battery upon
Tuttle: “He was not prosecuted for sexual battery on M. Tuttle,
but he could have been.” (V,773). However, sinply because
Pearce benefited fromthe State’ s charging decision in this case
does not nean he coul d exclude rel evant evidence of his conduct

at the tinme of the charged crinmes. |Indeed, the fact the sex act
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upon Tuttle could have been charged and tried along with the
murder and attenpted nurder |ends further support to overturning
t he post-conviction court’s decision.

Severance of the sodony charge woul d not be granted because
it occurred close in tinme, close in proximty, and, involved the
sane parties as the attenpted nurder. The lawis well settled
t hat even serious offenses may be charged and tried together if

connected in an episodic sense. See Mendyk v. State, 545 So. 2d

846, 849 (Fla.), cert. denied, 493 U. S. 984 (1989)(consolidation

of indictment for first degree nmurder and information charging
two counts of sexual battery and one count of kidnapping was
proper because all the crimes were commtted upon a single

victimin one continuous episode); Johnson v. State, 438 So. 2d

774, 778 (Fla. 1983), cert. denied, 465 U. S. 1051 (1984); (no

need to sever nurder charges where “only hours separated the

three hom cides and related crines.”); Ziegler v. State, 402 So

2d 365, 370 (Fla. 1981)(consolidation of indictments charging
def endant with nurder of three fam |y nenbers, and the nurder of
a fourth person in the same location on the same evening was

proper); King v. State, 390 So. 2d 315, 317-18 (Fla.

1980) (approvi ng consolidation of offenses against a work rel ease
inmate who was charged with escape and attenpted nurder of a

wor k rel ease counsel or and by indictnment with charges related to
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the nmurder of a wonman who lived near the facility where the
of fenses took place within approxi mtely one hour).

The test for determ ning whether counsel’s performance was
deficient is whether sone reasonable |awer at trial could have
acted under the circunstances as defense counsel acted at trial;
the test has nothing to do with what the best |awers would have
done or what npst good |awyers would have done. VWhite v.

Singletary, 972 F.2d 1218 (11th Cir. 1992). The presunption of

effectiveness is difficult to overcone, especially when
addressing the conduct of an experienced defense attorney such

as M. lvie. See Chandler v. United States, 218 F.3d 1305, 1316

(11th Cir. 2000), en banc, (“Wen courts are examning the
performance of an experienced trial counsel, the presunption
that his conduct was reasonable is even stronger.”).

A defense attorney is under no obligation to file a notion
in limne or otherwi se make an objection to evidence at tria
which has little or no chance of success. As discussed above,
evidence of the threat and forced sodony of victim Tuttle was
rel evant and adm ssible at trial below Consequently, counsel
cannot be deened ineffective for failing to object. See Thonas
v. Jones, 891 F.2d 1500, 1504-05 (11th Cir. 1989)(counsel cannot
be considered ineffective for failing to object to evidence and

prosecutorial comrents suggesting an uncharged sexual assault
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upon the victim when such evidence was relevant and therefore
adm ssible). The post-conviction court clearly erred in finding
Pearce net his burden of proving constitutionally inadequate

assi stance. See Cox v. State, 32 Fla. L. Weekly S 427 (July 5,

2007) (“Trial counsel cannot be deenmed ineffective for failing to
object to adm ssible testinony.”).

D. The Post-Conviction Court Erred In Finding Prejudice
Under Strickl and

Even assum ng, arguendo, trial counsel was ineffective for

failing to object to this evidence, Pearce failed to neet his

burden of establishing prejudice under Strickland. The post-

conviction court’s entire prejudice analysis consisted of the
following: “Said deficient performance prejudiced M. Pearce in
that the uncharged collateral crime inproperly influenced the
jury to return a verdict of guilt for the nurder of M. Crawford
and attenpted nmurder of M. Tuttle.” (V,774-75). The post -
conviction court did not preside over Pearce’'s trial and
provi ded absolutely no facts to support its decision to reverse
Pearce’s convictions. Under the facts of this case, there is no
possibility that evidence of Pearce’ s threat to kill and forced
sodony of Tuttle inproperly or unfairly influenced the verdict.

The fact that Pearce was the primary actor in the

ki dnappi ng, nmurder and attenpted nurder was established by the
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trial testinony of Havner, Loucks, Shooks, Brittingham
Butterfield, and surviving victim Tuttle. Absol utely no
evi dence presented during the evidentiary hearing cast any doubt
upon the evidence presented at trial. Based upon this record,
the underlying felony of kidnapping and the fact the nurders
occurred in the course of a kidnapping cannot be subject to
di spute.

Pearce was clearly in charge of the victins’ fate fromthe
nmorment they left with his noney. Pearce told themas they |eft,
the noney was their life. They did not return with the noney or
drugs and Pearce used Smith to take Crawford s |ife and attenpt
to take Tuttle’s. The goal of Pearce’s drive from We Shel ter
America was to get rid of the boys Pearce believed stole his
noney.

The evi dence was uncontradi cted that Pearce was the one who
did not let the boys leave from We Shelter Anerica. Pear ce
called for armed backup, bringing Smith, Butterfield, and
Brittingham into the crim nal episode. Pearce is the one who
told the victinms to get in the car. Pearce is the one who drove
the victins to a renote |ocation. Pearce provided Smth wth
t he nmurder weapon after Smith conplained that his 9mm was prone
to mal functi on.

Tuttle was renmoved fromthe car by Smith at the direction of
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Pear ce. Pearce, hearing only one shot, wanted assurance from
Smth that Tuttle was dead. After receiving such assurance,
Pearce drove off, only to stop a short while later, again in a
renote area. Despite Crawford s pleas for nmercy, he was taken
out of the car and shot two tinmes. Pearce did not need any
assurance from Smth of Crawford’'s death this tinme, after
heari ng and/ or observing Crawford being shot tw ce.

This Court recognized the strength of the State’'s evidence
in finding any Ilimtation on the cross-exam nation of
Britti ngham harm ess under the facts of this case.® Overwhel ning
evi dence established Pearce’s guilt as a principle to attenpted
first degree nurder on Tuttle and of first degree nurder on
Crawford. However, the jury apparently gave Pearce the benefit
of any doubt with regard to Tuttle, finding himaguilty of only
attempted second degree nurder. This shows the jury was not
inflamed by the threat and sexual act Pearce forced Tuttle to
comm t.

The trial court’s decision to reverse Pearce’ s first degree

murder and attenpted second degree nurder convictions is not

°In Pearce , 880 So. at 571, this Court stated, in part:

.Brittingham s account of the evening (i.e., that
Pearce played the primary role in the kidnappi ngs) was
corroborated in every significant detail by the
testimony of Butterfield, Tuttle, Loucks, Shook, and
Havner .
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supported by the evidence or relevant |aw. Consequently, the

post-conviction court’s ruling nust be vacat ed.
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| SSUE | |

WHETHER THE POST- CONVI CTI ON COURT ERRED I N
FI NDI NG COUNSEL | NEFFECTI VE FOR FAILING TO
| NVESTI GATE POTENTI AL PENALTY PHASE
M Tl GATI ON.

The post-conviction court found defense counsel rendered
constitutionally deficient performance in failing to prepare for
t he penalty phase.! However, the post-conviction court ignored
the fact that Pearce was responsible for limting defense
counsel’s mtigation investigation. Under these circunstances,
the trial court clearly erred in finding counsel rendered
deficient performance.

This Court has repeatedly recognized the right of a

conpetent defendant to waive the presentation of mtigating

evi dence. See e.g., Pettit v. State, 591 So. 2d 618 (Fla.),

cert. denied, 506 U. S. 836 (1992); Anderson v. State, 574 So. 2d

87 (Fla.), cert. denied, 502 U. S. 834 (1991); Chandler v. State

702 So. 2d 186 (Fla. 1997); Wiornos v. State, 676 So. 2d 966

(Fla. 1995). It is undisputed that Pearce did not want counse

to present any evidence or argunent, rebut anything, or make any
effort to spare his life. Pearce waived his right to present
m tigating evidence. There was no evidence presented either at

trial or during the evidentiary hearing below that Pearce was

1 The standard of review for this ineffective assistance of
counsel claimis the sane as that under |ssue One, above, de
novo.
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i nconpetent to make this decision.

Amazingly, in his post-conviction notion Pearce asserted his
def ense attorneys were ineffective in failing to prepare for
and, presumably, present evidence during the penalty phase. The
fact that Pearce chose, against the advice of counsel, to waive
presentation of mitigating evidence should preclude Pearce from
raising an allegation that his defense attorneys were
ineffective for failing to prepare for the penalty phase. See

Downs v. State, 740 So. 2d 506 (Fla. 1999) (where defendant

wai ved his right to representation during the resentencing
proceedi ng and counsel was appointed as “stand-by” counsel only
he may not conplain of counsel’s failure to present mtigating

evi dence); Goode v. State, 403 So. 2d 931 (Fla. 1981) (where

def endant acted as his own attorney and could not |ater conplain
that his “co-counsel” ineffectively “co-represented” him.
Petitioner did not want to present mtigating evidence,
conmmuni cated his intention to his attorneys early on in this
case and frustrated their attenpts to prepare for the penalty
phase.

The post-conviction court’s order ignored testinony of the
two trial attorneys that they urged Pearce to allow them to
i nvestigate and present mtigation on his behalf. \Vhile lvie
had little recollection of specific conversations with Pearce,

Ivie testified that at sone point Pearce opted not to present
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any mtigating evidence. (VI,846). Ivie and Ware tried to get
him to change his mnd and persuade him it was in his best
interest to present mtigation of any sort to save his life.
(VI,846). Pearce chose not to follow that advice. (VI, 846).
Ware, whose prinmary responsibility was the penalty phase,
testified about the strict |limtation Pearce placed upon his
investigation of mtigating evidence. Pearce only authorized
Ware to speak to Christina Wade, Pearce’s girlfriend. (IX 1282-
83). He spoke to Christina two or three tinmes about | ogistica
matters. (1X, 1285). Wire and Pearce discussed his famly early
on in the case. (IX 1293). Pearce did not authorize Ware to
bring in famly nmenbers and, in, fact, told Ware not to do it.
(I'X,1286). Thus, trial counsels’ allegedly deficient background
investigation is directly and solely attributable to Pearce
Consequently, the post-conviction court’s finding of deficient
performance for counsel’s failure to talk to Pearce’ s nother or

brother (V,777) is clearly erroneous. See Mora v. State, 814

So. 2d 322, 332 (Fla. 2002)("...Mra was adequately advi sed of
his ability to present the mtigating evidence fromhis famly
menbers, and his decision not to have Ml nick [defense counsel]
di sturb these relatives under the circunstances of this case

shoul d have been respected.”); See Boyd v. State, 910 So. 2d

167, 190 (Fla. 2005)(“Whether a defendant is represented by

counsel or is proceeding pro se, the defendant has the right to
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choose what evidence, if any, the defense will present during

the penalty phase.”)(citing Gimyv. State, 841 So. 2d 455, 461

(Fla.), cert. denied, 540 U.S. 892, 124 S.Ct. 230, 157 L. Ed.2d

166 (2003)).

Even nore perplexing, is the post-conviction court’s finding
that counsel rendered deficient performance in failing to
uncover potential nmental health mtigation. (V,777-78). First,
the court erroneously stated that “[h]ad counsel investigated
the drug history, counsel would have discovered Defendant’s
mental health history noting that Defendant had been self-
medi cating.” (V,777). Ware testified that Pearce had no history
of mental health treatnment and no evidence of such treatnent was
revealed during the evidentiary hearing below. Obvi ousl vy,
counsel cannot be faulted for failing to uncover Pearce’s nental
health history where no such record existed.' Mre inportant,
it cannot be disputed based upon this record, that Pearce did
not want to be exam ned by a nmental health professional and, in
fact, told counsel he would not cooperate with such an
exam nati on.

War e advi sed Pearce that he had the right to present nental
mtigation, either statutory or non-statutory, to aid the jury

in its determnation of |ife or death. (1'%, 1286). He asked

1 pearce adnitted that he had never been treated by a

psychol ogi st or psychiatrist. (VII,974).
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Pearce to be evaluated by a nmental health professional, but,
Ware testified: “I was told not to.” (IX 1286-87). In fact,
Pearce told Ware he woul d not cooperate. (IX, 1287). Ware put
that fact in the record at the time of trial. (IX 1287).

Curiously, the post-conviction court did not mke a
credibility determ nation between Ware, lvie, and Pearce. The
court largely ignored the obvious conflict between Ware' s and
Pearce’s testinony.™ However, even if the post-conviction
court’s order can be read to credit the testi nony of Pearce over
| vie and Ware, such a determ nation would be plainly erroneous
on this record. Ware’'s evidentiary hearing testinony is
supported by counsel’s statenents at the tine of the sentencing
proceedi ng, Pearce’s own declarations to the trial court, and
lvie’s limted recollection.®

After Pearce advised the trial court that he was freely and

12 Aside from being corroborated by the record and to sone extent
the limted recollection of Ivie, Pearce possessed sone siXx
felony convictions, including a conviction for perjury. In
contrast, collateral counsel did not present any evidence to
suggest nuch | ess establish any bl em sh upon Ware’ s prof essi onal
record. Pearce al so has an obvious and personal incentive to
m srepresent the nature of his conversations wth Ware.
Consequently, crediting Pearce’s testinony over Ware’'s in this
case would be clearly erroneous, particularly when the post-
conviction court failed to even address the conflict between
Ware’'s and Pearce’ s testinony.

B lvie testified that he and Ware tried to get Pearce to change
his m nd and persuade himit was in his best interest to present
mtigation of any sort to save his life. (VI, 846).
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voluntarily waiving presentation of mitigating evidence, ! the
prosecutor raised the concern that Pearce had not been exam ned
by a nental health expert. The trial court advised Pearce that
he had the “right to have a psychiatrist or psychol ogist”
examne him (TXl,1031-32). Pearce stated that he did “[n]ot
particularly” care to be exam ned. (TXI, 1032). When the
prosecutor raised the possibility of having Pearce exam ned now,
Ware responded, in part: “M. Pearce has indicated he does not
wi sh to have any psychol ogi cal / psychiatric report; he would not
cooper at e. He has indicated he has no nental history, nenta
health problens in the past.” (TXl, 1038).

At the close of the prosecutor’s penalty phase argunent,
War e asked to approach the bench. He stated for the record, the

fol |l owi ng:

Judge, for the record | want it to be clear that M.
Pearce had asked nme to argue, nunber one, that he did

not want independent counsel, he did not want
psychol ogi cal or psychiatric doctors appointed, he did
not want this proceeding continued. He wanted to
proceed. He did not wish for ne to produce any

mtigating evidence, testinony, or argunent. All this
was against ny |legal advice as well as against M.
lvie' s | egal advice.

(TXI, 1072).

4 pearce stated that it was his desire to waive the presentation
of any mtigating evidence to the jury. (TXI, 1030). Pear ce
told the court that no one forced, conpelled, or threatened him
to waive mtigating evidence. (TXI,1030). He again told the
court that he was freely and voluntarily waiving the
presentation of mtigating evidence. (TXl, 1030).
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This record makes it absolutely clear that any failure to
uncover potentially mtigating nental health issues by having
Pearce examined by an expert was squarely and solely the
responsi bility of Pearce. Pearce sinply would not cooperate
with defense counsel and allow hinmself to be exam ned. Thus,
the conflicting expert testinony raising issues concerning brain
damage and the possibility Pearce suffers from bi-polar disorder
devel oped during the evidentiary hearing below was sinply not
available to trial counsel. Trial counsel explained the purpose
and nature of mtigating evidence to Pearce and asked him to
submt to an exam nation. Pearce’'s refusal to cooperate was not
the fault of trial counsel.

The trial court’s order erroneously states that “[d]efense
counsel did not know what they were supposed to be |ooking for
because they were so poorly prepared.” (V,777). To the
contrary, Ware knew that Pearce should be exam ned by nental
health experts and that Pearce’'s famly background should be
expl ored for potential mtigation. (I'X,1275). Ware revi ewed
Life over Death Manual s, was aware that nental health issues can
be used as both statutory and non-statutory mtigation, and that
fam |y history was inportant. (IX, 1283-84). Moreover, Ware had
the benefit of working with M. Ivie, who possessed capita
litigation experience. Thus, the record clearly reflects that

def ense counsel knew what to |look for in preparation for the
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penalty phase.

In Schriro v. Landrigan, 127 S.Ct. 1933, 167 L.Ed.2d 836

(2007), the defendant refused to all ow defense counsel to call
two famly nenbers, the defendant’s nother and ex-wife in
mtigation. The Court reversed the Ninth Circuit Court of
Appeal s decision to grant an evidentiary hearing on the
def endant’ s ineffective assistance of counsel claimfor failing
to investigate and present evidence during the penalty phase.
I n doing so, the Court noted Landrigan was responsible for the
failure to present mtigating evidence and under such
circunstances he could not make a colorable claim for relief
under the ADEPA.'® Consequently, the Ninth Circuit erred in
reversing a district court ruling denying Landrigan’s
i neffectiveness claimw thout a hearing in federal court.

The defendant in Landrigan refused to allow his defense
counsel to present the mother and ex-wife to present mtigating
evi dence of drug use during pregnancy, the possible effects of
drug use, Landrigan’s drug and al cohol abuse and that Landrigan
had been a good father. The w tnesses had been instructed by
Landrigan not to testify and defense counsel stated that he
advi sed Landrigan that it was very nuch against his interest to

take “that particular position.” On the record, the defendant

> The Antiterrorism and Effective Death Penalty Act, 28 U.S.C.
8§2254.
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confirmed that was his decision and interjected when defense
counsel attenpted to proffer the mtigation. Landri gan, 127
S.Ct. 1937-38.

The state courts denied Landrigan’s ineffective assistance
claims without a hearing. The post-conviction court noted that
notwi t hst andi ng Landrigan’s claimthat he woul d have cooperated
had “other mtigating evidence” been presented, the court noted
his statements at sentencing “‘belie his newfound sense of
cooperation.”” 1d. at 1938 (quoting the post-conviction court).

The Supreme Court found the Ninth Circuit erred in granting an
evidentiary hearing and failing to provide sufficient deference

to the Arizona court. The Court stated:

On the record before us, the Arizona court’s
determ nation that Landrigan refused to allow the
presentation of any mtigating evidence was a
reasonable determ nation of the facts. In this
regard, we agree with the initial Court of Appeals
panel that reviewed this case:

“In the constellation of refusals to have
mtigating evidence presented . . . this case is
surely a bright star. No other case could illum nate
the state of the client’s mnd and the nature of
counsel’s dilemma quite as brightly as this one. No
fl ashes of insight could be nmore ful gurous than those
which this record supplies.” Landrigan v. Stewart,
272 F.3d 1221, 1226 (CA9 2001).

Because t he Ari zona post convi cti on court
reasonably determ ned that Landrigan instructed his
attorney not to bring any mtigation to the attention
of the [sentencing] court,” App. to Pet. for Cert. F-
4, it was not an abuse of discretion for the District
Court to conclude that Landrigan could not overcone
82254(d)(2)’s bar to granting federal habeas relief.
The District Court was entitled to conclude that
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regardl ess of what information counsel mght have
uncovered in his investigation, Landrigan would have
interrupted and refused to allow his counsel to
present any such evidence. Accordingly, the District
Court could conclude that because of his established
recal citrance, Landrigan could not denonstrate
prejudice wunder Strickland even if granted an
evidentiary hearing.

Landrigan, 127 S.Ct. at 1941-1942.

This case presents a nuch stronger case for rejection of
Pearce’s ineffectiveness clains than Landrigan. Here, Pearce
clearly waived the presentation of all mtigating evidence
whereas in Landrigan there was sonme question as to whether the
def endant wai ved presentation of all evidence or just the two
w t nesses defense counsel brought to court. Mor eover, unli ke
Landri gan, Pearce had a full and fair post-conviction hearing
wherein it was established that Pearce would not cooperate with
counsel’s attenpt to have Pearce exam ned by a nental health
expert. Pearce also instructed defense counsel that he could
only contact one person, his girlfriend, and restricted
counsel’s contact with her to logistical nmatters. Consequently,
in addition to Pearce's clear in-court waiver, the post-
conviction testinony nmakes it clear that Pearce |imted defense
counsel’s mtigation investigation.

The post-conviction court’s statenent that Pearce’ s waiver
was not knowi ng and intelligent because Pearce did not know what
mtigation was available to himfails to acknow edge the role

Pearce played in |limting counsel’s investigation. See
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Cumm ngs-El v. State, 863 So. 2d 246, 252 (Fla. 2003)(counse

was not ineffective in limting his mtigation investigation
wher e def endant was adamant about not wanting his famly to beg
for his |ife and defendant understood the consequences of his
decision not to present mtigating evidence). Mor eover,

pursuant to Koon v. Dugger, 619 So. 2d 246 (Fla. 1993) defense

counsel proffered to the Court evidence that they were prepared
to present to the jury as mtigating circunstances but for being
instructed by Pearce not to do so. There is no reason to
bel i eve that had counsel disregarded Pearce’s instructions and
menti oned additional mtigation, that he woul d have changed his
m nd. Simlar to Landrigan, Pearce’'s new found “sense of
cooperation” is suspect. Landrigan, 127 S.Ct. at 1938.

Pearce was intelligent, took an active role in his defense,
had prior experience with the crimnal justice system and even
fired his first court-appointed attorneys, citing case |law on
i neffective assistance of counsel. (I'X,1333-35). Pearce was
clearly not a timd man of limted intelligence with little or
no experience in the crimnal justice system?® Thus, Pearce’s
sel f-serving and unsupported post-conviction testinony that he

woul d not have waived mtigation if only counsel had nore fully

* As just one exanple of Pearce’s relative sophistication and
his wunderstanding of mtigating evidence, Pearce told one
def ense doctor not to exam ne his prior incarceration record as
“it would not be flattering, that he had DR s. [disciplinary
reports]” (VII1,1147).
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informed him of the nature of, or existence of potential
mtigation is not only suspect, it is fatuous. Again, Pearce
directed counsel not to contact any potential mtigation
wi t nesses and only allowed counsel to talk to his girlfriend

about | ogistical mtters. See Rutherford v. State, 727 So. 2d

216, 225 (Fla. 1998)(rejecting ineffective counsel claimin part
because the defendant placed restrictions on what evidence
counsel could present during the penalty phase).

Finally, there was absolutely no conpelling mtigation bel ow

that would suffice to establish prejudice under Strickland.

Wth regard to the penalty phase, this Court observed that a
def endant “nust denonstrate that there is a reasonable
probability that, absent trial counsel’s error, ‘the sentencer

woul d have concluded that the bal ance of aggravating and
mtigating circunstances did not warrant death.’” Cherry w.

State, 781 So. 2d 1040, 1048 (Fla. 2000), cert. denied, 534 U S

878 (2001) (quoting Strickland, 466 U S. at 695). The non-nental

health mtigation consisted of the testinony of only two |ay
W t nesses. Dani el Pearce, the defendant’s Dbrother, who
testified that their parents were strict, highly educated
(VIl1,1236) and practiced a ‘spare the rod, spoil the child
t heory of child rearing which he admtted was common when he was
growing up. (VIl1,1232-33). At nost, his testinony established

sone very mld form of physical abuse, but, certainly nothing
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that could be considered significant mtigation.' The other
wi tness, Kathryn Burford, testified that Pearce was “very good
to his children” (VIIIl,1196), but, admtted he fought with his
wife in the children’s presence. (VIl1,1202-04). Mor eover
Pearce did not visit his children after the divorce and did not
support his children financially. (VIl1,1203-04). Thus,
Pearce’s parental record, iif mtigating at all, would be
entitled to little if any weight.

The nental health testinmny which was not available to
def ense counsel because Pearce refused to cooperate, was
conflicting and not altogether favorable to Pearce. Pearce’s
own experts did not seem to agree w th one another. Dr .
Car pent er thought Pearce was bipolar but did not have sufficient
evidence to conclude Pearce suffered from brain damge.
(VvI, 890). Contrary to Dr. Berland's testinony, Dr. Carpenter
found no evidence of a psychotic thought disorder. (VI,902).
Dr. Dee thought Pearce was brain damaged based al nost entirely
upon the difference in Pearce’'s verbal and performance 1Q
scores. However, Pearce’'s |1Q score was average overall, with an
above average verbal and average performance scores. (MI, 1034-
35). Dr. Dee acknow edged that of the numerous tests

adm ni stered to Pearce to discern brain danmage, he scored either

7 According to Dr. Carpenter, Pearce’'s nother denied that Pearce
was physically abused. (VI,881). They only spanked the kids if
t hey di sobeyed a direct order. (VI, 899).
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average or above average. (X 1555).

Dr. Dee acknow edged that Pearce’s score on the MWI-I
psychopathic deviate scale at 79, was “extrenely elevated.”
(VI1,1019-20). \While Dr. Dee thought Pearce m ght have a nood
di sorder, but, unlike Dr. Carpenter, he did not know whether it
was depression or bipolar disorder. (VIIl, 1002).

Dr. Berland was the only expert to conclude that Pearce had
a psychotic thought disorder. However, his conclusion was based
al nost entirely on an MWPI in which some recogni zed authorities
in the field would consider invalid based upon exaggeration or
outright nmalingering.*® (VIIIl,1132-34). NMNbreover, the MWPI-I
shed 1light upon Pearce’'s character, which, Dr. Berland
acknow edged, was not flattering.

Dr. Berland noted that Pearce’ s psychopathic deviate scale
on the MWI-11 was extrenely elevated. (Vill,1139). Dr .
Berl and acknow edged that extrenmely high scorers on this scale
like Pearce are likely to engage in a variety of asocial,
antisocial, and, even crim nal behaviors. (Vill,1139). They
are also inmpul sive and their behavior “may invol ve poor judgnent
and considerable risk taking, they tend not to profit from

experience and may find thenselves in the same difficulty tine

® The only evidence of Pearce’s psychotic thought was gai ned
t hrough Pearce during his interview with Dr. Berland. Dr .
Ber| and asked | eadi ng questi ons regardi ng hearing bells ringing,
a non-exi stent person tapping Pearce on the shoul der, or hearing
his nane being called out. (VII1,1145,1149).
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and again.” (VII1,1140-41). Dr. Berland agreed that psychopaths
tend to blame others for their problems and |ack enpathy.
(VIl1,1140). Dr. Berland thought Pearce “may be all these
t hi ngs and he may be a character disorder, but you can have nore
t han one problemat a time.” (VIII, 1141).

Dr. Gamache’s testinmony strongly disputed the findings of
the defense experts.?® Dr. Gamache’s psychol ogical testing
revealed that Pearce has clear anti soci al / psychopat hi c
tendencies. (X, 1409). Pearce’s profile on the PAl was that of
an “antisocial drug abuser.” (X, 1409). Dr. Gamache di sagreed
that Pearce had a bipolar disorder or was under extrene
enotional distress at the time of the offenses. (X, 1410-11).
Dr. Gamache’s interview with Pearce did not suggest either the
depression or mania required to support a bipolar diagnosis
under the DSM I V-TR. (X, 1419, 1421, 1423, 1426). The PAl was
remar kably consistent with the information he gathered from
Pearce himself. (X 1427). *“He has abused and m sused drugs and
al cohol npst of his life and he has engaged in a lot of
anti soci al behavior. And that’'s how he responded to the PAI.”
(X, 1427). Pearce did not endorse common synptons of nmenta

ill ness and has never been diagnosed or treated for any nental

% Unlike Pearce’s experts who testify al nbst exclusively for the
def ense, Dr. Gamache was retained alnost evenly in crimnal
cases between the State, the defense, and court appointnents.
(X, 1431).
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illness. (X, 1427). This suggests that Pearce is notivated by a
character disorder, antisocial tendencies, rather than any
recogni zed nental disorder, which a jury mght consider
mtigating.

Dr. Gamache did not find any evidence to support a
concl usion that Pearce suffers from brain danage. Dr. Dee’s
finding of brain damage was based upon an out of date and
| argely discredited view of the point differential between
ver bal and performance |Qs. (X,1387,1394). Pearce’s
performance on both the verbal and performance sections of the
Wecshl er was “within normal range.” (X 1389). Mor eover, the
Denman nmenory test reflected a “perfectly normal” score which
provi des no basis for finding brain damage. (X 1393). It was
exactly what Dr. Gamache woul d expect for soneone with a nornal
lQ (X 1393). According to Dr. Gamache, even twenty-five years
ago these findings would not support a brain damage di agnosi s.
(X, 1393).

The post-conviction court’s order does not recite what
mtigation was reasonably established during the hearing bel ow

The post-conviction court nentioned child abuse from the
al l eged “pre-enptive beatings” but, Daniel Pearce testified that
such he and Pearce were only given a “couple” such beatings.
(VIl1,1211). Such evidence is hardly sufficient to underm ne

confidence in the penalty phase, particularly in a case |ike
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this where Pearce was responsible for the preneditated,
execution style nmurder of one boy, and the attenpted nurder of
anot her.

The only statutory nmental mtigator the post-conviction
court nentioned in granting a new penalty phase was the
fol | owi ng: “[ Al di agnosis  of ment al illness inpairing
defendant’s ability to conform his conduct to the requirenents
of the law would have been a mtigator the jury should have
heard.” (V,778). However, the post-conviction court did not
attenmpt to resolve the conflicts between the experts’ testinony
bel ow. The State’s expert strongly disputed the notion that
Pearce suffered fromany nental disease or defect. |In fact, of
the four experts who testified below, only Dr. Berland found
Pearce qualified for the statutory nental nmitigator of ability
to “appreciate the crimmnality of her or his conduct or to
conform her or his conduct to the requirenments of the |aw was
substantially inpaired.” 921.142(7)(e). Thus, even if the
trial court had <concluded that Pearce established this
mtigator, such a finding would be clearly contrary to the
greater wei ght of the evidence.?

Pearce failed to carry his burden of establishing prejudice

20 While Dr. Carpenter was retained by Pearce and testifies
al nrost exclusively for the defense in crimnal cases, he
candidly admtted he could not find that Pearce was
substantially inpaired in conformng his behavior to the
requirements of the law at the tinme of the crinmes. (VI,892).
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under Strickl and. The trial court found three aggravating

factors, CCP, the contenporaneous attenpted nurder and the
ki dnapping. Pearce failed to present any conpelling mtigation
whi ch woul d have altered the result in this case, even assum ng
for a nonent, counsel can be faulted for Pearce’s recalcitrance.

See Haliburton v. Singletary, 691 So. 2d 466, 471 (Fla.

1997) (no reasonabl e probability of different outconme had nental
health expert testified, in |light of strong aggravating

factors); Tonpkins v. Dugger, 549 So. 2d 1370, 1373 (Fla.

1989) (post-conviction evidence of abused childhood and drug
addi ction would not have changed outconme in light of three
aggravating factors of HAC, during a felony, and prior violent
convi ctions).

I n concl usion, Pearce had a constitutional right to control

his own destiny. Faretta v. California, 422 U S. 806 (1975);

Hanbl en v. State, 527 So. 2d 800, 804 (Fla. 1988)("“in the final

anal ysis, all conpetent defendants have a right to control their
own destinies”). Petitioner received exactly the penalty phase
he desired. He cannot fault counsel for failing to present
evi dence which he hinself, directed counsel not to pursue or

present on his behal f.

91



CONCLUSI ON

Based on the foregoing facts, arguments and citations of
authority the decision of the | ower court should be reversed.
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