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STATEMENT OF THE CASE AND FACTS

In the appeal and brief, Respondent, Kathy Dent, Supervisor
of Elections of Sarasota County, Florida, will be referred to as
“Supervisor Dent”. Respondent, Kurt S. Browning, Secretary of
State of the State of Florida, will be referred to as “Secretary
Browni ng.” Respondent, Board of County Conmi ssioners of
Sarasota County, Florida, will be referred to as the “Board.”
Petitioners Sarasota Alliance for Fair Elections, Kindra L
Munt z and Susette Bryan, will be referred to collectively as
“SAFE.” Reference to the record on appeal shall be followed by

t he vol une nunber and page nunber(s), e.g. (R 1-25-26.)

This matter began with the filing of a Conplaint for
Declaratory Relief by the Sarasota County Board of County
Commi ssioners (the “Board”) on August 22, 2006. (R 1-1-9). That
Conpl ai nt requested review of a proposed anendnent to the
Sarasota County Charter, submtted by a political action
conmittee, the Sarasota Alliance for Fair Elections (“SAFE").
The Conpl ai nt naned as Defendants, Kathy Dent as Supervisor of
El ecti ons of Sarasota County (“Supervisor Dent”) and SAFE. The
anendnent proposed changes to the Sarasota County Charter to
take effect on January 1, 2008, concerning the conduct of
el ections in Sarasota County. The Board was uncertain as to the
constitutionality of the amendnent and requested the trial court

to make a determ nation concerning its constitutionality prior



to the anmendnment being placed before the electors in Novenber
2006. (R 1-1-9).

On August 23, 2006, SAFE filed a Petition for Enmergency
Wit of Mandanus and O her Relief nam ng as Respondents,
Sarasota County, Florida and Supervisor Dent. (R 1-30-31). The
Petition for Emergency Wit of Mandanmus sought the issuance of a
writ of mandanus to require the Board and Supervisor Dent to
pl ace the anmendnment proposed by SAFE on t he Novenber 2006
general election ballot. (R I-30-31).

On August 24, 2006, the Board noved for an Order
consolidating the Conplaint for Declaratory Relief and the
Petition for Wit of Mandanus action. (R 1-10-12). On August
29, 2006, a hearing was held before the Honorabl e Robert B.
Bennett, Jr., Circuit Judge, in Sarasota County, on Case
Managenment and Status Conference; on the Board' s Conpl aint for
Declaratory Relief; and the Board’ s Mdtion to Consolidate. On
August 29, 2006, the GCrcuit Court entered an Order granting the
Motion to Consolidate the two cases filed in the Crcuit Court.
(R 1-30-31).

On August 29, 2006, SAFE filed an Answer to the Board' s
Compl aint for Declaratory Relief. (R 1-32-35). On August 30,
2006, the Board also filed a Motion for Leave to Anend Conpl ai nt
for Declaratory Judgnent and an Amended Conpl aint for

Decl aratory Relief seeking to add as a Defendant to the case,



Florida Secretary of State Kurt Browning (“the Secretary”) in
his official capacity.' (R I-36-49).

Def endant Supervi sor Dent (Respondent in the Wit of
Mandanus action), filed a Mdtion to Dism ss the Petition for
Emergency Wit of Mandanmus and Ot her Relief on Septenber 1
2006. (R 1-115-119). On Septenber 1, 2006, Supervisor Dent
filed an Answer to the Anmended Conpl aint for Declaratory Relief.
(R 1-120-123). Secretary Browning filed an Answer to the
Amended Conpl aint for Declaratory Relief on Septenber 5, 2006.
(R I -124-127).

On Septenber 6, 2006, a hearing in the consolidated cases
was held in Sarasota County, Florida. During the hearing on
Septenber 6, 2006, the trial court dism ssed SAFE' s Petition for
Wit of Mandanus as to Supervisor Dent and on Septenber 8, 2006,
entered its Order granting Defendant Dent’s Modtion to Dismss
Petition for Energency Wit of Mandanmus and OQther Relief. (R I-
166- 168) .

On Septenber 13, 2006, the trial court issued a Final
Judgnent in this case. (R 1-169-176). The Final Judgment
directed the Board to submt the proposed anendnent to the

Sarasota County Charter to the Sarasota County electorate, in

1 At the tine SAFE filed its Anended Conplaint, Sue Cobb was the
Florida Secretary of State. During the pendency of the appeal,
Kurt Browni ng was naned Florida Secretary of State.

Accordingly, all references to the Secretary of State will be to
Secretary Browni ng.



accordance with the requirenents and provisions of Article VII
of the Sarasota County Charter. (R 1-175).

The CGrcuit Court attached the proposed anendnent as
Appendi x A to its Final Judgnent. (R 1-176). Effective January
1, 2008, the proposed anendnent woul d establish requirenents
applicable to all elections in Sarasota County. The proposed
anendnent has three sections: Section 6.2A Voter Verified Paper
Bal |l ot, 6.2B Mandatory Audits, and 6.2C Certification of
El ection Results. (R 1-176).

On Sept enber 25, 2006, Secretary Browning tinely filed a
Noti ce of Appeal in the Second District Court of Appeal in this
matt er appeal ing the Final Judgnent entered Septenber 13, 2006.
(R 11-253-263). On Septenber 27, 2006, Supervisor Dent filed a
Notice of Joinder in Appeal

The Second District Court of Appeal issued its Opinion
determ ning that the Florida Election Code inpliedly preenpted
t he proposed Charter anendnments. |In addition, the Court found
that the provisions contained in the Charter anendnent
conflicted with the provisions of the Florida Election Code to
the extent that the anendnents shoul d not have been placed on
the ballot. The Court concluded that the proposed Charter

amendnents were unconstitutional. Browning v. Sarasota Alliance

for Fair Elections, Inc., 968 So. 2d 637 (Fla. 2d DCA 2007).




In addition to its holding, the Second District Court of
Appeal certified the follow ng question of being of great public

I nport ance:

| S THE LEGQ SLATI VE SCHEME OF THE FLORI DA ELECTI ON CODE
SUFFI CI ENTLY PERVASI VE, AND ARE THE PUBLI C POLI CY
REASONS SUFFI CI ENTLY STRONG, TO FIND THAT THE FI ELD OF
ELECTI ONS LAW HAS BEEN PREEMPTED, PRECLUDI NG LOCAL
LAWS REGARDI NG THE COUNTI NG, RECOUNTI NG, AUDI TI NG,
CANVASSI NG, AND CERTI FI CATI ON OF VOTES?

This Court accepted jurisdiction to reviewthe certified

question fromthe Second District Court of Appeal.



SUMVARY OF THE ARGUMENT

The Second District Court of Appeal correctly concl uded
that the SAFE anendnment is preenpted by the Florida Election
Code. Based upon the pervasive regulatory schene adopted by the
Legi slature and the public policy reasons to preserve uniformty
in elections throughout the State of Florida, |ocal governnent
regul ati on such as Sarasota’ s proposed anendnents, are not
authorized. Due to that preenption, the anendnment is
unconsti tuti onal

Further, the Second District Court of Appeal correctly
concl uded that the provisions of the proposed Charter anmendnents
are in conflict with sections of the Florida El ection Code and
to that extent that they are inpermssible and unconstitutional.

Based upon the foregoing, the decision of the Second
District Court of Appeal is correct and the certified question

shoul d be answered in the affirmati ve.



ARGUMENT

THE DI STRI CT COURT OF APPEAL | S
CORRECT THAT PROPOSED CHARTER
AMENDVENTS DEALI NG W TH ELECTI ON
PROCESSES AND PROCEDURES | S
PREEMPTED BY THE FLORI DA ELECTI ON
CODE, THAT THE PROPOSED CHARTER
AMENDMENTS ARE UNCONSTI TUTI ONAL
AND THUS THE CERTI FI ED QUESTI ON
SHOULD BE ANSWERED | N THE

AFFI RVATI VE.

The Court’s standard of review in determ ning whet her
Fl orida | aw preenpts the proposed Charter anmendment is de novo

See City of Hollywood v. Milligan, 934 So. 2d 1238 (Fla. 2006)

(stating whether a nunicipal ordinance is preenpted by state | aw

“is a question of |aw subject to de novo review. ")

A. Express Preenption

SAFE argues that the District Court was correct when it
concl uded that there was no express preenption. Initial Brief
at 12. Supervisor Dent submts that this ignores the direct
statenment contained in Section 101.041, Florida Statutes, which

states as foll ows:

Secret Voting.—+n all elections held on any
subj ect which nmay be submitted to a vote,
and for all or any state, county, district,
or munici pal officers, the voting shall be
by secret, official ballot printed and

di stributed as provided by this code, and no
vote shall be received or counted in any

el ection, except as prescribed by this code.

(Enmphasis supplied.) Wile the District Court did not view the

statenent contained in Section 101.041, Florida Statutes, to be



sufficient to nmeet the requirenments established by the courts
concerni ng express preenption and cl ear | anguage stating such

| egi slative intent, Supervisor Dent submts that the | anguage is
nore than sufficient to neet that requirenment. The legislative
statenment contained in that Section has been in existence and
unchanged since 1977, before the Florida courts began to
recently detail how they would extend their view of |egislative
deci si ons concerni ng express preenption. As such, Supervisor
Dent submits that the |anguage in Section 101.041, Florida
Statutes, is nore than sufficient to neet the requirenents for

express preenption set forth in cases such as Santa Rosa County

v. Gulf Power, 635 So. 2d 96 (Fla. 1st DCA 1994) and Phant om of

Clearwater, Inc. v. Pinellas County, 894 So. 2d 1011, 1018 (Fl a.

2d DCA 2005) .2

B. | mpl i ed Preenption

The Second District Court of Appeal is correct that the
proposed Sarasota County Charter anendnent dealing with the
el ection processes and procedures is preenpted by inplication by
the Florida Election Code. The District Court determ ned that
the amendnents to the Sarasota County Charter proposed by SAFE

while well intentioned, are preenpted and that the amendnents

2 Article VI, § 1 of the Florida Constitution provides that
“elections shall . . . be regulated by law.” This
constitutional provision expressly directs the Legislature to
enact laws regulating the election process. See AFL-COv.
Hood, 885 So. 2d 373, 375 (Fla. 2004). This constitutiona
provision is consistent with the notion that the Legislature,
and not |ocal governments, shall regulate elections in Florida.




are thus unconstitutional. |In presenting the issue to this

Court, the District Court stated:

We commend SAFE for its efforts to uphold
the integrity of the voting process and
prot ect each individual’s vote.
Nevert hel ess, because of the pervasiveness
of the Election Code, the inportant public
policy of election law uniformty, and the
statew de and potentially nationw de
consequences of enactnents relating to the
canvassi ng of votes, preenption precludes

t he SAFE anendnent from beconing effective.
Accordi ngly, we hold that the SAFE amendnent
is unconstitutional. W believe that any
efforts to nodify or “fine-tune” Florida's
el ection | aws shoul d be addressed through
uniform statew de | egislation.

Browni ng, supra at 653-654.
As the Second District Court of Appeal found, the Florida

El ection Code is a pervasive regulatory schenme dealing with al
met hods by which candi dates qualify, with the voting procedures
to be enpl oyed, how el ections are conducted and the results
ascertai ned. See Chapters 99, 100, 101 and 102, Florida
Statutes. This Court has recogni zed that the Florida Election
Code establishes uniformcriteria regulating elections in the

State. See generally Pal m Beach Canvassing Board v. Harris, 772

So. 2d 1273, 1282 (Fla. 2000). The District Court, in reaching
the conclusion that inplied preenption applies in this case and

in reaching its decision, concluded:

Qur review of the provisions of the Election
Code and the proposed SAFE anendnent | eads
us to conclude that the El ection Code
inpliedly preenpts the SAFE anmendnent given
the El ection Codes pervasive regul atory
schenme and public policy nmandate for
uniformty.



Browni ng, supra at 646. Therefore, pursuant to well-settled

law, the District Court concluded that this matter was preenpted
by i nplication.
This Court has previously reached a simlar decision in

Tribune Co. v. Canella, 458 So. 2d 1075 (Fla. 1984), when it

revi ewed i ssues concerning the Florida Public Records Law and
concluded that a nmunicipality could not adopt ordi nances in that
area since it was preenpted by the Florida Legislature. This

Court stated:

Under the preenption doctrine, a subject is
preenpted by a senior |egislative body from
the action by a junior body if the senior
body’ s schenme of regulation of a subject is
pervasive and if further regulation by the
juni or body woul d present danger of conflict
wi th pervasive regul atory schene.

Section 97.012, Florida Statutes, of the Florida El ection
Code, provides that one of the principal responsibilities of the
Secretary of State is to obtain and maintain uniformty in the

interpretation and inplenmentation of the election |laws. [In Bush

v. CGore, 536 U.S. 98 (2000), the United States Suprene Court

made clear that the uniformty in the casting and counting of
votes is essential to the conduct of constitutional elections
processes. This Court acknow edges the critical inportance of

this concern in the Pal m Beach Canvassi nhg Board, supra.

SAFE s proposal to amend the Sarasota County Charter woul d
result in the Sarasota County Charter having certain provisions
dealing with voting equi pnment, procedures concerning the

processi ng and counting of ballots, and tinme restraints on the

10



certification of election results. This intrusion on the
pervasi ve regul atory schene established by the Florida
Legislature and its negative inpact is easily denonstrated when
it is realized that there are nunerous nmulti-county elections in
Sarasota County dealing with not only federal congressiona
races, but races involving the Florida Senate and the Florida
House of Representatives. The result of the proposed amendnents
woul d have Sarasota County follow ng certain procedures related
to the processing and counting of ballots, that vary
significantly fromother counties in those nmulti-county races.
For instance, Senate District 23 enconpasses Charlotte, Manatee
and Sarasota Counties, Senate District 21 enconpasses Charlotte,
DeSot o, Lee, Manatee and Sarasota Counties, House District 67
enconpasses Sarasota, Mnatee and Hi || sborough Counties and
House District 69 enconpasses Manatee and Sarasota Counti es.
Clearly, the effort to obtain uniformty in the casting and
counting of votes and the procedures undertaken by the
Supervi sors of Elections and County canvassi ng boards, woul d be
negatively inpacted by the charter anendnent and the pervasive
regul atory schenme and the public policy nmandate for uniformty
woul d be infringed upon.

Therefore, the Second D strict Court of Appeal was correct

when it observed as foll ows:

Strong public policy reasons exist for
finding preenption in the filed of election
| aws, given past history and the potenti al

st at ewi de and nati onwi de consequences of
voting, counting, recounting, certification,
and canvassing of votes. It is difficult to

11



i mgine an area with stronger public policy
reasons for finding preenption. The

regul ati on of voting cannot be given unequal
application in different parts of the state.
Al'l owi ng | ocal governnents to draft their
own | aws regarding the conduct of elections;
the counting, recounting, or auditing of
votes; or the certification of elections
woul d contradict the El ection Code’s stated
goal of obtaining and nai ntaining
“uniformty in the interpretation and

i npl enentation of the election laws.” §
97.012(1). Moreover, if the SAFE anendnent
wer e upheld, a dual system of regulating the
counting, recounting, auditing, and
certifying of votes would exist in Sarasota
County. Such a two-tiered process would
invite chaos and confusion. See Alied
Vending, Inc., 631 A 2d at 77; County
Council, 333 A 2d at 602. The chaos and
confusi on woul d be conpounded if other
counties enacted their own |ocal |aws
relating to the counting, recounting,

audi ting, and canvassing of votes. See
Allied Vending, Inc., 631 A 2d at 77. Thus,
the need for uniformty in the application
and i npl enmentation of election | aws cannot
be overenphasi zed.

Br owni ng, supra at 647.

SAFE argues that the District Court becane overwhelned with
the length of the Florida Election Code in reaching its
concl usion and therefore reached an incorrect decision. The
i nportance however, is not the length of the Florida Election
Code, but the pervasiveness of the regulatory schene as it
relates to the topics addressed by the SAFE anendnent. SAFE

cite Ctizens for Responsible Gowh v. Cty of St. Pete Beach

947 So. 2d 1144 (Fla. 2d DCA 2006), which involves Chapter 163,
Florida Statutes, where the Court concluded that Chapter 163's
118 pages did not inpliedly preenpt the respective charter

anmendnment. However, SAFE misinterpret the Court’s decision in

12



Citizens for Responsible Gowh, supra, because a reading of the

provi sions of Chapter 163, Florida Statutes, clearly indicates
that Chapter 163 specifically allowed the proposed anendnent to
the St. Petersburg Charter. 1In this case, there is no | anguage
contained in the Florida Election Code which opens the door or
allows for the Charter anendnments that are proposed as was

allowed for or existed in Citizens for Responsible Gowh and

Chapter 163, Florida Statutes.
SAFE herein argue that the Secretary of State, in March of

2006, in a letter to another Florida county stated as fol |l ows:

We rem nd you that the conduct of elections
is fundanmentally a | ocal responsibility.

Al t hough the Departnent of State is
responsi bl e for evaluating, testing and
certifying voting systens that may be used
in any election, the Departnment is not
responsi bl e for purchasing or otherw se

sel ecting the voting systemto be used by a
| ocal jurisdiction. That responsibility
lies exclusively with the |ocal board of
county commi ssioners. . . Respectfully, Sue
M Cobb, Secretary of State.

(R 1-154.)

This letter supports the position of the District Court and its
decision. Cearly, the Florida Statutes provide the duties of

t he Supervisors of Elections, the Canvassing Board and any ot her
parties who are involved in carrying out those State
responsibilities at the local level. Primarily responsible for
those is the Supervisor of Elections in the respective county
who is an el ected, independent constitutional officer, with the

statutory directives provided to manage and conduct el ections in

13



that respective county. Therefore, the statenment that el ections
are a local responsibility, nerely points out that the Florida
El ecti on Code provides and defines all the duties of the
responsi bl e constitutional officer, the Canvassing Board, the
County Conmi ssion or other parties specified in the Florida

El ecti on Code who are responsible for carrying out elections in
the county. However, those responsibilities are directed by
State statute and denonstrate the pervasive schene to create
uniformty throughout the counties in the State.

SAFE has interjected in its brief statenments concerning
al l eged testinony of various individuals before the Legislature
in the 2007 Legislative Session, which is not in the record and
clearly is not relevant for consideration in the discussion in
this case. Initial Brief at 19.

Finally, SAFE argues that the Charter anmendnment nerely
addresses areas that are traditionally under local control. In
maki ng this argunment, SAFE fails to note any particul ar
aut horizations to counties to take charge of the elections in

the county. The District Court, in Browning at 644, stated:

Not ably, no section of the Election Code
grants counties authority to establish their
own procedures regarding the counting,
recounting and auditing of votes or for
certification of elections.

Again, the Court observed in Browning at 647-648, as foll ows:

Furthernore, the SAFE anendnent attenpts to
regulate in an area where no |ocal control
has traditionally been allowed. |ssues
associ ated with counting, recounting,

14



audi ti ng, canvassing and certification of
votes are not issues that affect different
counties differently. Therefore, there is
no public policy reasons for | ocal
governnments to address voting issues
differently in different parts of the State.

The Legi slature has provided limted authority of that
nature to nunicipalities in Section 100. 3605, Florida Statutes
which allows for nunicipalities to make provisions in their
charters on election matters that are not otherw se specified in
the Election Code to apply to nunicipalities and which do not
conflict with the El ection Code. There is no such authorization
provi ded to counties and, as such, SAFE s argunent is totally
unf ounded.

The District Court of Appeal correctly observed the
pervasi ve regul atory schene adopted by the Legislature and the
Florida El ection Code, which clearly preenpts the Charter
anmendnment s proposed by SAFE. Based upon that preenption, the
Charter anmendnents are unconstitutional and the decision of the

District Court should be affirned.

1. THE SECOND DI STRI CT COURT OF
APPEAL | S CORRECT THAT THE
PROVI SI ONS OF THE PROPCSED
SARASOTA COUNTY CHARTER AMENDVENT
CONFLI CT WTH THE FLORI DA ELECTI ON
CODE AND THAT THEY ARE | NVALI D.

The District Court of Appeal went to great |ength, even
after determning that Charter anendnents are preenpted by the
Fl orida El ection Code, and exam ned the respective provisions of
the Election Code related to the SAFE amendnent. The Court

correctly concluded that the SAFE anendnent conflicts with the

15



El ection Code to the extent that those anmendnents are invalid.
SAFE s proposals herein basically deal with three subject areas;
Section 6.2A Voter Verified Paper Ballot; 6.2B Mandatory Audits
and 6.2C Certification of Election Results. (R [1-176.)

A. As the District Court correctly observed, the
Provi si ons of Section 6.2A, which require a
“Voter Verified Paper Ballot” directly conflict
with the provisions of the Florida El ection Code.

The provisions of the proposed Charter anmendnent in 6.2A(1)
provide “no voting systemshall be used in Sarasota that does
not provide a voter verified paper ballot.” This provision
clearly conflicts with the statenent in Section 101. 5604,
Florida Statutes (2007), which provides that the Board of County
Conmi ssi oners, upon consultation with the Supervisors of
El ections, may choose a voting systemthat is approved by the
Departnment of State. Renoving the authority of the Board of
County Commi ssioners to sel ect an appropriate voting system
after consultation conflicts with the legislative directive that
is provided therein. Furthernore, in Sections 101. 5604,

101. 5605 and 101.5606, Florida Statutes (2007), the Legislature
has specifically provided the authority for those State approved
voting systens, which nay be chosen or used by the county
conmmi ssi ons throughout the State.

Based upon those provisions, the Florida Legislature has
clearly made very specific directions as to what voting
equi pnent may or may not be used in each and every county in the

State of Florida, and therefore the SAFE amendnent is clearly in

16



conflict with the specific directions of the Florida

Legi slature. Furthernore, the amendnments to the Florida
Statutes by Chapter 2007-30, Laws of Florida, will conflict with
the Charter anmendnent, in light of the fact that the Florida
Legi sl ature has directed that in certain instances voting

equi pment ot her than what woul d be required by the SAFE
anmendnment in 6.2A, will be utilized for handi capped or di sabl ed
voters. (See Section 101.56075, Florida Statutes, effective
July 1, 2008). Based upon such conflict, the provisions of 6.2A

must fail.

B. The District Court correctly concluded 6. 2B,
whi ch provi des for mandatory i ndependent random
audits and 6.2C which provides for certification
of election results, conflict with the directives
contained in the Florida El ecti on Code.
The District Court correctly concludes that the audit
requi rements conflict with Section 101.591(1), Florida Statutes,
of the Florida Election Code that were in effect in 2006.

Browni ng, supra at 650. That section provides:

Voting systemaudit. —

(1) The Legislature, upon specific
appropriation and directive, may provide for
an i ndependent audit of the voting systemin
any county. Wthin 30 days after conpleting
the audit, the person conducting the audit
shall furnish a copy of the audit to the
supervi sor of elections and the board of
county comm ssi oners.

As the District Court correctly concluded, the Election

Code provides for the Legislature to deci de whether an

17



i ndependent audit of the county’s voting system should be
undertaken. Therefore, the proposed SAFE anendnent woul d
conflict wwth the 2006 version of the Florida Statutes.

As the District Court further observes, however, during the
2007 Legislative Session, the Florida Legislature revised
Section 101.591, to provide for audits to be conducted by the
county canvassing board. A conparison to the provisions of the
SAFE anendnent, which require audits by independent auditors of
a percentage of a sel ected nunber of precincts, and certain
nunber of ballots during a certain anmount of tine, in “any
preci nct where there is a highly unusual results or events”
conflict wwth the recently anmended provi sions of Section
101.591, Florida Statutes. As the District Court correctly
concl udes, the conflict is not capable of being reconciled and
t he provisions proposed by the SAFE anendnment nust fail due to

their conflict with Florida Statutes. Browning, supra at 650-

651. SAFE s argunent that the Court is incorrect is sinply
ignoring the |egislative statenents.

Finally, with respect to amendnent 6.2C the District Court
correctly points out that the proposed Charter anendnents
conflict wiwth Section 101.572, Florida Statutes, dealing with
who may handl e official ballots. The SAFE anmendnent pl aces that
audit responsibility in a “reputable, independent, non-partisan
auditing firm” \Wile this entity, and the terns used are
irreconcil ably vague, the anmendnent clearly provides a
responsibility to an entity to handle the ballots in conflict

with Section 101.572, Florida Statutes. Al so, as the District
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Court correctly concludes, the tinmefranes, which are established
by the proposed SAFE anendnent in 6.2B and C, conflict with the
El ection Code certification tinmeframes (see Section 102. 141,
F.S.) and create tine constraints, which will potentially cause
chaos and confusi on. Based upon those conflicts, the amendnent

must fail. (Browning, supra at 651-52).

The District Court went to great length to analyze the
conflicts that exist in the proposed SAFE anendnent and the
Fl orida El ecti on Code and, al so, extended that exam nation to
the rules that the Florida Departnment of State, Division of
El ecti ons, have adopted or are authorized to adopt with respect
to ensuring uniformty in the elections and proper operating
procedures. The Court again correctly concludes that the
proposed SAFE anmendnents conflict with the existing rules of the
Departnment of State or with the authorities given to it.

As the District Court correctly states, sim/lar purposes
will not preclude the finding of a preenption or conflict and if

a conflict arises, state law prevails. Browning, supra at 653.

Based upon the inconsistencies and the conflicts with general
| aw, and the Florida Election Code the anendnents are invalid in
their entirety and the decision of the District Court should be

af firned.
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CONCLUSI ON

The Second District Court of Appeal was correct inits
deci sion that the Charter anendnents proposed by SAFE are
preenpted by the Florida Election Code and that the provisions
contai ned in the anmendnent conflict with general |aw and the
Florida Election Code. To that extent they are invalid and are
unconstitutional. Based upon the foregoing, the certified
guestion should be answered in the affirmative and the proposed

Charter anendnents decl ared invalid.

Respectfully submitted this 15th day of January, 2008.
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