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STATEMENT OF THE CASE AND FACTS

This is a jurisdictional brief by the Petitioner Butler who
was the cross-appellant before the Fourth District Court of
Appeal which issued an extensive opinion largely favorable to
hi m A copy of the opinion is attached. The opinion details
many of the facts and |egal issues. Before this Court, Butler
seeks to affirm nost of the rulings and raises only two limted
conflict i ssues: (1) deni al of pr ej udgnent i nt er est on
attorney's fees and (2) denial of liability on the fraud and
fiduciary duty clains based on a lack of due diligence or |ack
of justifiable reliance.

The case concerned a |limted partnership in which Butler
was a passive investor and the sole Limted Partner. The
Limted Partnership Agreenent reiterated |ong-standing Florida
| aw stating that the general partners had a fiduciary duty to
But | er. The partnership was created to purchase |and and
develop it wth comercial office buildings. The General
Partners and Henry Yusem msrepresented their commerci al
devel opnent experience and induced Butler to invest $400,000 as
the only linmted partner. They also induced himto sign $3.8
mllion in promssory notes to a bank which foreclosed when the
project failed financially and the notes were not repaid by the

Ceneral Partners. The FD C eventually took over the foreclosure



suit in which Butler defended and settled the clains against
hi m

The Limted Partnership Agreenent |listed the three general
partners with Butler as the one limted partner. Def endant
Henry Yusem was the sole owner of the corporate general partner.
Yusem signed a Guaranty and |Indemnification Agreenent which
totally protected Butler from any and all |osses or "attorney's
fees" incurred in connection with the project. (Op. at 408).
The Fourth District Court ruled that Butler incurred attorney's
fees in the FDIC foreclosure action and that he was entitled to
recover those fees from the defendants, along with his trial
court fees. (Op. at 408, 413). However, the court denied
prej udgnment interest on all of these fees.

The buildings were not conpleted or Jleased on tine
resulting in various |lawsuits involving the partnership. Thi s
also resulted in the separate FDIC foreclosure case, in which
Butler settled the clains against him long before the 2005
judgnent in this case. Butler settled by paying $1.72 mllion
to the FDIC and assuming nearly $2 mllion in additional
liability. Butler also incurred and paid over $800,000 in
attorney's fees to the Akerman Senterfitt firm which represented
himin the FDIC case. (Op. at 410).

M. Butler was actually represented over the years by three

law firnms in this partnership litigation. The trial court's



judgnment found liability against all the defendants. It also
found civil theft and treble danages based on thefts by one of
t he def endants. The court granted Butler his $400,000 initial
i nvest ment but granted only mninal act ual damages  of
$104, 769. 16, plus attorney's fees for two of three law firns
whi ch had represented him

The trial court denied all attorney's fee clains grow ng
out of the FDIC case. The Fourth District reversed hol di ng that
Butler was entitled to the attorney's fees in the FDC
foreclosure but also held that he was not entitled to
prejudgnent interest on the attorney's fees. (Op. at 413, 414).
Detail ed docunentary evidence was introduced on all of his
previously incurred and paid attorney's fees. (Op. at 410).

On a different issue, the trial court held Butler had not
exercised "due diligence" in discovering the fraudul ent
m srepresentations by the Yusens and thus his clains for
fraudul ent inducenment and breach of fiduciary duty were deni ed.
The Fourth District held that the judge wongly used the words
"due diligence" but really meant "justifiable reliance.”
Al t hough recognizing that a |lack of due diligence had not been
pled, the District Court held that Butler, who was a limted
partner, had a duty to discover the fraud and prove his own

justified reliance. (Op. at 412).



SUVVARY OF ARGUMENT

The District Court's ruling denying prejudgnent interest on
attorney's fees conflicts wth several cases. The ruling
inmposing a duty to discover fraud perpetrated by a genera
partner/fiduciary on a limted partner also conflicts with cases
hol di ng no such duty exists.

JURI SDI CT1 ON

This Court has jurisdiction under Article V, 8§ 3(b)(3).
Although alnost all of +the Fourth District's opinion 1is
favorable to Butler, the District @urt ruled against Butler on
the due diligence argunents and further denied prejudgnent
interest on all of the awards of his attorneys' fees. But | er
respectfully submts that the Fourth District's stated decisions
on prejudgnent interest and fraud on a linmted partner are in
conflict with decisions by this Court and other District Courts.
Thus the issues to be presented to this Court are restricted but

are of inportance, both financially and as a matter of statew de

pr ecedent. The Fourth District was correct in nost of its
ruling but it was in error on two points. Only these rulings
need be reviewed and all of the rulings in favor of Butler

shoul d remai n undi st ur bed.



ARGUMENT

THE FOURTH DISTRICT'S OPINNON IS IN
CONFLICT WTH DECISIONS BY TH S COURT
AND THE DI STRI CT COURTS ON THE | SSUE OF
PREJUDGVENT | NTEREST ON ATTORNEY' S FEES

The Fourth District deal t with Butler's right to
prejudgnent interest on his attorney's fees in the fifth issue.
The court had already directly held that Butler incurred
attorney's fees to the Akerman Senterfitt law firmin the FD C
foreclosure suit. These and other fees were incurred in
[itigation involving the partnershinp. Butler was entitled to
the fees under both the Limted Partnership Agreenent and the
personal Guaranty signed by Yusem Pursuant to the Guaranty,
when Butler incurred the fees, Yusem owed them at that point in
time as a matter of contract. The District Court expressly held
that these attorney's fees were "contractually mandated."” (Op.
at 413)

The court held that Butler was entitled to prejudgnent
interest on all of his damages "except for those portions of the
award addressing attorney's fees." (Op. at 414). The court
stated its view that Butler "is not entitled to prejudgnment
interest on the portions of the damages award representing
attorney's fees because the date of entitlenent and the date of
award are the same so there is no intervening tine period during

which interest accrued.” (Op. at 414).



These holdings are in direct conflict wth and are

irreconcilable with Argonaut |nsurance Co. v. My Pl unbing Co.,

474 So. 2d 212 (Fla. 1985); Quality Engineered Installation,

Inc. v. Hgley South, lInc., 670 So. 2d 929 (Fla. 1996) and

Inacio v. State Farm Fire & Casualty Co., 550 So. 2d 92 (Fla.

1st DCA 1989).

The nost clear conflict is with Inacio which states at p.

97:

Under the terns of the fee agreenent, Inacio
becane obligated to pay his attorneys a fee
i medi ately upon recovery from State Farm
when the claim was settled....The attorneys'

right to receive the fee was fixed at that

time, although the ultimte anount of the
fee due t hem remai ned for | at er
determ nation by the court. Since this
event fixed the date of 'the loss' for
pur poses of assessing prejudgnment interest
even though the ultimte anount remai ned for

determ nation...interest on the anount of
the fees ultimately found to be reasonable
and due should properly accrue from that
date. (enphasis supplied)

| nacio's controlling facts are identical and the results of the
two cases are irreconcilable. Butler had a contractua
obligation to pay the Akerman Senterfitt firm and made that
paynent. It has now been determ ned that Butler was entitled to
recover those attorney's fees, and the Fourth District's
decision conflicts directly with Inacio because the Fourth
District has denied prejudgnent interest solely on attorney's

f ees. Substantial evidence was presented on when fees were



incurred to all three firns representing Butler. (Op. at 410).
The precise anobunts will be determ ned on the remand. (Op. at
413) .

In Argonaut, this Court dealt wth prejudgnent interest and
hel d:

In short, when a verdict |iquidates danmages
on a plaintiff's out-of-pocket, pecuniary
| osses, plaintiff is entitled, as a natter
of law, to prejudgnent interest at the
statutory rate from the date of that |oss.
(emphasi s suppl i ed)

Argonaut holds Florida has adopted the "loss theory" rather than
the "penalty theory" on  prejudgnent I nt er est and that
prejudgnment interest is nerely another elenent of pecuniary
damages. Straying from Argonaut, the Fourth District has
singled out attorney's fees to be treated differently than any
ot her form of pecuniary damages.

The 1996 Higley decision dealt wth nunerous conflicts
anong the district courts on entitlenment to prejudgnent interest
on attorney's fees. Higley approves |nacio and hol ds again that
prejudgnment interest is applicable to incurred attorney's fees
which are nerely another part of a plaintiff's damages. Hi gl ey
st at es: "Using the date of entitlenent as the date of accrual
serves as a deterrent to delay by the party who owes the
attorney's fees." H gl ey makes clear that the inportant event
on prejudgnment interest is when a party sustains (incurs) a |oss

even though the exact anobunt of that |oss nust be determ ned by



a court later. This is precisely the situation presented here.
Butler paid over $800,000 to the Akerman Senterfitt firm and
proved this loss during this trial. The Fourth District has
held that he was entitled to recover the attorney's fees but not
entitled to prejudgnment interest on those incurred fees paid out

| ong before the judgnment in this case.

1. THE OPINION IS IN GCONFLICT WTH
DECI SIONS ON LIMTED PARTNERS AND DUE
DI LI GENCE AND JUSTI FI ABLE RELI ANCE

The District Court's opinion states that the trial court
ruled in favor of the defendants and against Butler on the
fraudul ent inducenent and breach of fiduciary duty clains
because, as stated by the trial judge, Butler had failed to
exerci se due di li gence in di scovering t he f raudul ent
m srepresentations of the defendants. The District Court then
rejects Butler's argunent that this was erroneous as an unpled
affirmati ve defense. The Court concluded that the trial judge
did not really nmean "due diligence" but instead neant that
Butl er had not proven his own "justifiable reliance.” No matter
which term (due diligence or justifiable reliance) is used, a
conflict exists.

This was a limted partnership in which the partnership
agreenent itself and the case-law inposed a fiduciary duty on

the general partners. Under Allie v. lonata, 466 So. 2d 1108,

1110 (Fla. 5th DCA 1985), "constructive fraud is deened to exit



where a duty under a confidential or fiduciary relationship has
been abused." The Fourth District applied the requirenment of
proof of justifiable reliance against Butler where Butler was
nmerely a limted partner and an investor. Under Florida |aw,
Butler had no duty to investigate because he was a limted
partner and was entitled to rely upon the representations of the
fiduciaries who were the general partners. There is conflict

with Allie and with the |andmark Besett v. Basnett, 389 So. 2d

995, 998 (Fla. 1980), decision where this Court concl uded:

W hold that a recipient nmay rely on the
truth of a representation, even though its
falsity could have been ascertained had he
made an investigation unless he knows the
representation to be false or its falsity is
obvious to him

At p.996, Besett also expressly affirns and holds that a
fraudul ent m srepresentation conplaint need not allege that the
plaintiff made any investigation. It if need not be alleged, it
certainly need not be proven.

The Fourth District conflicted with these holdings by
i nposing a requirenment of proof of justified reliance on Butler
in this limted partnership. Maki ng an investigation to prove
his own justified reliance was not an elenent of the fraud or
fiduciary duty clainms by Butler as a |limted partner. Conflict

exists with Allie, Besett and with First Union National Bank v.

Turney, 824 So. 2d 172, 188 (Fla. 1st DCA 2001), hol ding:

In any transaction with a beneficiary, a
fiduciary has an obligation to make ful



disclosure to the beneficiary of al

material facts. Breaches of this duty of
di scl osure have been held to be fraud. See
Donahue v. Davis, 68 So. 2d 163, 171 (Fla

1953) . "

Thus the Fourth District applied the law generally
applicable to an arns-length transaction where there is no duty
by a seller to make full disclosure instead of applying the | aw
applicable to a linmted partner having the protection of a
fiduciary who had a duty to disclose all relevant facts. The
contract stated the general partners were acting as fiduciaries.
Alimted partner is not in the position of an arms-length rea
estate purchaser and does not have an obligation to prove his

reliance on a representation or msrepresentation was justified.

CONCLUSI ON

Jurisdiction should be accepted
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