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| NTEREST OF THE AM ClI

Associated Industries of Florida (“AIF’) is a non-profit
corporation organi zed and existing under the laws of Florida
AlF is the largest association of business, trade, comercia
and professional organizations in the State of Florida. It
represents t he i nterests of over 10, 000 corporations,
prof essional associations, partnerships and proprietorships.
AlF has appeared as amcus curiae in nunmerous appeals filed
within Florida and represents its nmenbers in critical matters
before the Florida Legislature, the executive branch, regulatory
agencies and courts in Florida.

The nenbers of AIF have a significant interest in the
i ssues before this Court. The industries and businesses AlF
represents are enployers which can and do have workers
conpensation claimns. The nenbers of AIF have an interest in
cases interpreting the attorney fee statute, such that the
statute does not pronote unnecessary and protracted litigation
and its nmenbers’ due process rights are protected

The Florida Insurance Council (“FIC) is a non-profit
corporation organi zed and existing under the laws of Florida
FICis the largest not for profit insurance trade association in
the State of Florida. It represents the interests of forty-two

i nsurance groups consisting of 245 insurance conpanies which

Vi i



wite over $20 billion in insurance coverage in all lines of
i nsur ance.

FIC is a group which has a significant interest in the
outconme of this litigation. The insurance conpany nenbers of
FIC include nmany donestic and national conpanies that wite
wor kers  conpensation coverage in Florida and thus are

significantly affected by this litigation.
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PRELI M NARY STATEMENT

Emma Murray will be referred to as “Petitioner”™ or
“Claimant.” Mariner Health and ACE/ Anerican |nsurance Co. wll
be referred to as “Respondents” or “Enployer/Carrier.” Judge
Dan F. Turnbull wll be referred to as “Judge Turnbull” or
“JCC.”

Associ ated Industries of Florida, Inc. wll be referred to
as “AlF,” the Florida Insurance Council will be referred to as

“FIC and they both will be jointly referred to as “Amci.”



SUMMARY OF ARGUMENT

The Florida Legislature adopted section 440.34, Florida
Statutes (2003) to define a “reasonable” attorneys fee by use of
a statutory fee percentage. See Wod and Lundy, infra. The
statute does not violate a claimant’s access to courts, equal
protection, due process rights, or constitute a violation of
separation of powers.

Sliding scale percentage contingent fees have been upheld
in other areas, and neither the Petitioner nor her attorney have
established they are entitled to special constitutional status.

There is no evidence the statute is unconstitutional *as
applied” to her because she received benefits wth the
assi stance of counsel. Data collected since 2003 does not
support the statue “as applied” to other clainmants have are
deni ed them due process or access to counsel solely by virtue of
the statute.

Section 440.34 Florida Statutes (2003) should be upheld by
this Court as being constitutional and construed in a manner
consistent with the express |anguage of the statute. Judge
Turnbull’s application of the statute and the First D strict

Court of Appeals affirmnce should be upheld by this Court.



| SSUE
I

SECTI ON  440. 34 FLA. STAT. (2003) IS

CONSTI TUTI ONAL  AND DCES NOTI' VI OLATE EQUAL

PROTECTI ON, DUE PROCESS, ACCESS TO COURTS R

SEPARATI ON OF POVERS

a. Pref ace
As Am cus Curiae, neither Associated Industries of Florida
(“AIF"), nor the Florida Insurance Council (“FIC) seek to
reargue points of |aw and argunments asserted by the Respondents.
However, AIF and FIC fully concur with the Respondents that no
statutory or legal basis exists to reverse the trial judge' s
ruling, or the attorney fee anobunt awarded to Petitioner’s
counsel .
b. Standard O Revi ew

The standard of review is de novo since the appeal concerns

various constitutional challenges to the statute. See, D xon v.

City of Jacksonville, 774 So. 2d 763 (Fla. 1 DCA 2000).

However, the level of scrutiny to be applied in determning the
validity of the statute is whether it neets the “rational basis”

t est. Harrell v. Florida Construction Specialists, 834 So. 2d

352 (Fla. 1°' DCA 2003).
“I'l'ln the absence of an inpingenment upon constitutional
rights. . . an act of the legislature is presuned to be

constitutional. The burden is on the challenger to denonstrate



that the | aw does not bear a reasonable relationship to a proper

state objective.” State v. Bussey, 463 So. 2d 1141, 1144 (Fl a.

1985). See also Capital City Country Club, Inc. v. Tucker, 613

So. 2d 448,452 (Fla. 1993).
C. Anal ysi s
The statute under challenge has been held to be clear and
unanbi guous, and attorney’s fees paid to claimnt’s counsel are
“no | onger based on SERVICES RENDERED, but instead is based on
the value of the BENEFITS SECURED on behalf of the claimnt.”

Wod v. Florida Rock Industries, 929 So. 2d 542, 543 (Fla. 1%

DCA 2006), rev. den. 935 So. 2d 1221 (Fla. 2006).
The statute’s facial constitutionality was upheld in Lundy

v. Four Seasons Ocean Grand Pal m Beach, 932 So. 2d 506 (Fla. 1%

DCA 2006). 1In so ruling, the First District stated:

The legislature did not encroach upon the
powers of the judiciary by amending section
440.34(1) to restrict the paynent of fees to
a percentage of the benefits secured.
Workers’ conpensation is a creature of
statute governed by the provisions of
chapter 440, Florida Statutes. G obe Sec.
v. Pringle, 559 So. 2d 720, 722 (Fla. 1° DCA
1990). The legislature may limt the anount
of fees that a claimant’s attorney nay
charge because the state has a legitimte
interest in regulating attorney’s fees in
wor kers’  conpensation cases. Samaha v.
State, 389 So.2d 639, 640 (Fla. 1980).
Furthernore, the legislature is charged with
setting forth the criteria it deems wll
further the purpose of worker’s conpensation
law and will result in a reasonable fee. See
id.; see also Schick v. Dep’'t of Agric. &



Consumer Servs., 599 So. 2d 641, 644 (Fla

1992). Therefore, section 440.34(1) does
not violate the separation of power s
doctri ne.

Nor does section 440.34(1) violate the equal
protection clause or the due process cl ause,
which, inter alia, protects the right to be
represented by counsel. In limting fees to
a percentage of the benefits secured,
section 440. 34(1) bears a r easonabl e

relationship to the state’'s interest in
regulating fees so as to preserve the
benefits awarded to the claimant. See
Samaha, 389 So.2d at 640. Section 440.34(1)
is not di scri m natory, arbitrary or
oppressive because it applies to al

cl ai mant s in a wor ker s’ conpensati on
pr oceedi ng, and sets forth a definite

formula for determning attorney’'s fees so
as to protect the claimant’s interest in
retaining a substantial portion of the
benefits secur ed. Ther ef or e, section
440.34(1) does not deny a claimnt equal
protection, due process, or the right to be
represented by counsel.
Id. at 509-510.

d. Access To Courts
A party alleging denial of access to courts nust
denmonstrate the Legislature abolished a prior common |aw right

wi t hout providing a reasonable alternative. See, Kluger .

VWhite, 281 So. 2d 1 (Fla. 1973). Neither the Petitioner nor her
attorney had a comon |law right to obtain an attorney’'s fee
based upon any specific nmethod prior to adoption of the workers
conpensation statute in 1935.

As noted by this Court in Hardware Mit. Cas. Co., V.

Carlton, 9 So. 2d 359, 360 (Fla. 1942), an injured enployee was



solely responsible for paying his or her attorney until the
Fl orida Legislature anmended the attorney fee statute in 1941 to
all ow recovery of an attorney’'s fee from an enployer/carrier in
[imted circunstances.

There is no authority for an attorney fee award from an
enpl oyer/carrier except pursuant to the statute. Fl ori da

Department of Labor v. Boise Cascade Corp., 790 So. 2d 1092,

1093 (Fla. 2001); Geat Anerican Indemity Co. v. Smth, 24 So.

2d 42, 44-45 (Fla. 1945); McArthur Farns v. Peterson, 586 So.

2d 1273, 1276 (Fla. 1% DCA 1991): Peck v. Palm Beach County

Board of Qunty Conmissioners, 442 So. 2d 1050, 1053 (Fla. 1%

DCA 1983) (per curiam; Ship Shape v. Taylor, 397 So. 2d 1199,

1200-1201 (Fla. 1% DCA 1981) and Colonial Restaurant Corp. V.

State Department of Conmerce, 248 So. 2d 494, 499-500 (Fla. 4'"

DCA 1971) .

e. Equal Protection
Since workers conpensation claimants do not constitute a
suspect classification, “the statute need only bear a reasonable
relationship to a legitimte state interest. Sonme irregularity

or inprecision will not render a statute invalid.” Acton v. Ft.

Lauderdal e Hosp., 440 So. 2d 1282, 1284 (Fla. 1983). The party

chall enging the statute nust prove there is no rational basis

what soever for the statutory classification. See Florida High

Sch. Activities Ass’'n, Inc. v. Thomas, 434 So. 2d 306 (Fla.




1983). It is “constitutionally irrelevant” whether the plausible

reason in fact supports the legislative decision, B & B Steel

Erectors v. Burnsed, 591 So. 2d 644, 647-648 (Fla. 1% DCA 1994).

A claimant’s attorney being limted to a fee based solely
on a percentage of the “benefits secured” is neither novel nor
unprecedented. In at |least two other areas, the anpunt of an
attorney’s fee is limted to a percentage of the recovery. See

| ngraham v. Dade Co. School Board, 450 So. 2d 847, 849 (Fla.

1984) (Section 768.28(8) Florida Statutes (2003)) and Sem nole

County v. Coral Gables Fed. Savings & Loan Assoc., 691 So. 2d

614, 615 (Fla. 5" DCA 1997) (Section 73.092(1) Florida Statutes

(2003)). See also, Howell v. Florida Construction Specialists,

834 So. 2d 352 (Fla. 1°' DCA 2003), rev. den., 851 So.2d 728

(Fla. 2003), cert. den., MWers v. Cty of N Manm, 540 U S

1089 (2003).
f. Due Process
A due process challenge is considered in the context of
whether the party was offered a neaningful, full and fair
opportunity to be heard and present evidence and testinony.

Rucker v. City of QOcala, 684 So. 2d 836, 841 (Fla. 1°' DCA 1997).

It is the conplete denial of the right to present evidence that
vi ol ates due, process, not the fact a party m ght not be able to

present all the evidence it desires. See, e.qg., Departnent of

Law Enf. v. Real Property, 588 So. 2d 957 (Fla. 1991).




In the instant matter, the Petitioner’s due process rights
have not been violated by the JCC s application of the statute.
The Petitioner retained counsel, proceeded with her clains, and
resol ved the disputed indemity and nedi cal issues.

g. Makensomv. Martin County

Makenmsom v. Martin County, 491 So. 2d 1109 (Fla. 1986) is

cited by Petitioner as authority for awarding attorneys fees in
excess of the statutory percentage. In doing so, Petitioner
fails to cite any express constitutional authority for such a
result and ignores the constitutional basis for the Mkensom
deci si on.

I n Makensom this Court upheld the facial constitutionality
of a maxinmum fee statute for attorneys appointed to represent
i ndi gent defendants in death penalty cases. This Court noted the
statute mght be unconstitutional if applied “in such a manner
as to curtail the court’s inherent power to ensure adequate
representation of the crimnally accused.” (Enphasis added) Id
at 1112. The concern was a crimnal defendant’s Sixth Anendnent
right to effective counsel could be jeopardized if the trial
court could not exceed the statutory fee schedule “in
extraordi nary and unusual cases . . . to ensure that an attorney
who has served the public by defending the accused is not

conpensated at an anount which is confiscatory of his or her

time, energy and talents.” (Enphasis added) Id. at 1115.



The Mkensom ruling has been expanded, but in every
i nst ance, t he courts recogni zed t he exi st ence of a
constitutional or statutory right to court-appointed counse

that needed to be protected. See, Reneta v. State, 559 So. 2d

1132, 1135(Fla. 1990) (court-appointed counsel in clenency

proceedings); dive v. Mias, 811 So. 2d 644, 653-654 (Fla. 2002)

(court-appoi nt ed counsel for deat h-row def endant s in

post convi ction proceedings); Florida Dept. of Financial Services

v. Freenman, 921 So. 2d 598 (Fla. 2006), (court-appointed counsel

in capital collateral cases); and Board of County Comr ssioners

of Hillsborough County v. Scruggs, 545 So. 2d 910, 912 (Fla. 2™

DCA 1989)(court -appoi nted counsel in parental term nation cases
under the Due Process Clauses of the United States and Florida
Constitutions).

Unli ke the defendant in Mikensom a workers conpensation

clai mant has no constitutional right to counsel. See, Bova v.

State, 410 So. 2d 1343, 1346 (Fla. 1982) and MDernott v. M ami-

Dade County, 753 So. 2d 729, 731 (Fla. I°' DCA 2000). None of

the effective assistance of counsel concerns in Mkensom have
been shown to exist in this case.
h. Separation of Powers

The Petitioner cites Ilrwin v. Surdyk’s Liquor, 599 NW 2d

132, 141-142 (Mnn. 1999) for her <contention the statute

violates the separation of powers <clause of the Florida



Constitution. However, the M nnesota Suprene Court’s expansive
view of its ability to regulate attorneys fees does not nandate
the sane result here.

The Florida Suprene Court’s exclusive jurisdiction to
regulate lawers is set forth in Article V, Section 15, Florida
Constitution (1972). That <constitutional provision has never
been interpreted as creating in this Court plenary power over
the fees attorneys are entitled to receive. Statutory fee
schedules in civil matters do not infringe upon its authority to

regul ate the adm ssion and discipline of attorneys. See, Schick

V. Dept. of Agriculture, 599 So. 2d 641, 644 (Fla. 1992)

| ngraham v. Dade County School Board, 450 So. 2d 847, 849 (Fla.

1984); and Lundy, at 509, supra
A graduated attorneys fee statute was challenged in Injured

Wirkers of Kansas v. Franklin, 942 P.2d 591 (Kan. 1997). The

statute limted |awers representing claimants to a specific
contingent fee but attorneys for enployer/carrier were not
[imted.

The court held the statute’s |limtations did not interfere
with its inherent power to regulate the practice of law |d at
616. The statute also did not create any equal protection issues
because clai mants and enpl oyer/carriers wer e clearly

di stinguishable. D ffering treatnent was not wunconstitutional,

because the stat ute:



clearly treats the class of injured
wor ker s in wor ker s conpensati on cases
differently than it treats the class of
enpl oyers in workers conpensation cases-bhby
appl ying the graduated contingency fee rates
only to lawers hired by enployees and not
to lawers hired by enployers. Thus, the
guestion to ask is whether these two classes
of people, who are treated differently by
the statute, are arguably indistinguishable.

Clearly, these two classes of people are not
arguably indistinguishable. W are dealing
with apples and oranges. Enployers are not
able to win an award in defense of a workers
conpensation case. There is no recovery of a
sum of noney at the end of a case from which
an enployer could pay out a contingent fee.
Enpl oyees, on the other hand, often do not
have the noney to pay an attorney by the
hour to pursue a workers conpensation claim
Should the attorney wn the case, the
enpl oyee will be awarded a sum of noney at
the end of the proceedings, out of which the
enpl oyee could pay the attorney. Thus,
enpl oyees  al nost al ways conpensate the
attorneys they hire to represent themin a
wor kers conpensation case on a contingent
fee basis. In this way, the two cl asses of
people are not indistinguishable-one class
conpensates attorneys on a contingent fee
basi s and one cl ass conpensates attorneys on
an hourly basis. Thus, . . . does not
inplicate equal protection because it does
not treat two arguably indistinguishable
cl asses differently.

Id at 617.

In Smth v. MKee Foods, S. W 3d , 2000 W. 177602

(Ark. App. Feb. 9, 2000), a claimnt chal  enged the
constitutionality of a statute which limted an attorney’'s fee

to thirty percent (30% of the benefits secured, of which one-

10



half was to be paid by the enployer/carrier and one-half by the

cl ai mant. Because

claimant did not

attor

benef

the dispute was for nedical benefits, the

have to pay his counsel. The claimnt’s

ney only received a fee equal to fifteen percent of

its, or a fee of $16. 20.

I n uphol ding the statute, the court stated:

VWile we
ar gunent ,
si tuati on.

are synpathetic to appellant's
we are unable to renedy the
The statute at issue is clear. It

establishes a maxinmum attorney's fee which
can be awarded in controverted clains before

t he

Ar kansas Wr ker s’ Conpensati on

Commi ssion. Although we agree that attorneys
shoul d be conpensated for the tine spent in
defending the rights of their clients, the
| egi sl ature has spoken in this matter. Were
the intention of the Legislature is clear
from the words used, there is no room for
construction and no excuse for adding to or

changing the neaning of the |anguage
enpl oyed. Bishop v. Linkway Stores, |Inc.,
280 Ark. 106, 655 S.W2d 426 (1983); Call .
Wharton, 204 Ark. 544, 162 S .W2d 0916
(1942); Reynolds v. Holland, 35 Ark. 56
(1879). “ If we <change it, we thereby
encroach upon the peculiar function of the
sovereign power lodged in a coordinate
branch of the governnent.” Caldarera v.
McCarroll, Commr. of Rev., 198 Ark. 584,

587, 129 S.W2d 615, 616 (1939) (quoting

Arkansas Valley Trust Co. v. Young, 128 Ark.

42, 195 S.W 36 (1917)). Appellant's renedy

is with the legislature. W cannot alter the
cl ear neani ng of the statute.

Neither the Petitioner nor Amicus Curiae have identified

any constitutional

their

att orneys

basi s upon which injured enpl oyees may argue

are entitled to obtain fees beyond those

11



mandated by the statute passed by the Florida Legislature and

upheld by the First District Court of Appeals in Wod, Lundy,

and other decisions affirmng the validity of section 440.34

Florida Statutes (2003).

| SSUE
[ 1
ABSENT A CONSTI TUTIONAL RIGHT TO COUNSEL,
THERE |S NO LEGAL BASI S FOR REVERSAL OF THE
FEE AWARDED.
a. Standard of Revi ew

The standard of review is de novo since the appeal concerns

the construction of a statute. See Dixon . Cty of

Jacksonville, 774 So. 2d 763, 765 (Fla. 1°' DCA 2000).

b. Discussion
The Petitioner appears to be asserting both “facial” and
“as-applied” challenges. However, the record appears to be
conpl etely devoi d of any evi dence how the statute
unconstitutionally deprived her of any benefit. A person who is
not injured by a statute nmay not challenge its constitutionality

as applied to sone other person. State v. Hiunter, 586 So. 2d

319, 322 (Fla. 1991); State v. Benitez, 395 So. 2d 514 (Fla.

1981); and Sandstromyv. Leader, 370 So. 2d 3,4 (Fla. 1979).

The argunents presented by the Petitioner and various Anm ci

in her support were rejected by this Court in Sheppard & Wite

12



v. City of Jacksonville, 827 So. 2d 925 (Fla. 2002) because

there was absolutely no evidence the statutory fee was
confiscatory, materially inpaired |awers from representing
their clients, or deprived indigent defendants of counsel in
deat h penalty cases.

In Sheppard the attorney contended the statutory fee was
nothing nore than “token conpensation” and he should be paid an
hourly rate equal or close to the prevailing rate. This Court
hel d the Makensom decision did not require attorneys receive the
prevailing hourly rate because there was no evidence the
established rate deprived other def endants  of effective
representation. The attorney voluntarily accepted the case with
full know edge of the fee statute. Furthernore, the fact the
established rate would not allow himto make a profit was not
sufficient justification to conclude effective assistance of
counsel was negatively affected on that basis alone. Id. at
931.

The Petitioner also cites United States Departnent of Labor

v. Triplett, 494 U S. 715 (1990) to support her assertion a fee

can be awarded which exceeds the statute. In Triplett, the
attorney wanted to charge his clients a contingent fee in “Black
Lung” cases, even though such fees were prohibited. The West

Virginia Suprenme Court of Appeals ruled the statute was
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unconsti tuti onal because claimants were effectively denied
access to counsel. Id. at 719.

On review, the United States Suprene Court upheld the
validity of +the attorneys fee provision and required the
challengers to neke an extraordinarily strong showng of two
conponent parts: (1) claimnts could not obtain representation

and (2) this unavailability of attorneys was attributable to the
fee statute. 1d. at 722.
Assertions that “fewer qualified attorneys are accepting
clainms”; nore claimants were proceeding pro se; and other
attorneys would not handle such cases did not «constitute
sufficient proof. The Court stated:

This will not do. W nmade clear in Wlters
that this sort of anecdotal evidence wll

not overconme the presunption of regularity
and constitutionality to which a program
established by Congress is entitled. 473
Uus., at 324, n. 11, 105 S.C., at 3190, n.

11. The inpressions of three |awers that
the current system has produced “few
| awyers, or “fewer qualified attorneys”
(whatever that neans), and that “many” have
left the field, are blatantly insufficient
to nmeet respondent's burden of proof, even
if entirely unrebutted.

*k Kk k%

Even if respondent had denonstrated an
unavail ability of attorneys, he would have
been obliged further to show that its cause
was the regulation of fees. He did not do
SoO.

1d. at 723-724.
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The West Virginia court’s conclusion that |awers were
unwilling to represent claimants appeared to be based on the
suggestion fees were inadequate. However, the Court stated:

The evidence to support this economc

assessnent is simlar to that for the
unavailability of at t or neys: smal | in
vol ume, anecdotal in character, and self-

interested in notivation .
Id. at 725.

If a presunptively and facially constitutional statute is
going to be declared unconstitutional the "necessary causality”
must be established by nore than the “conclusory inpressions of
interested |lawers as to the effect of the . . . fee on the
availability of attorneys.” 1d. at 726.

Since the Petitioner presented no proof clainmants are being
deni ed counsel, she has failed to neet the burden inposed by

Makemsom or Triplett, supra and the Petitioner’s challenge

shoul d be deni ed.

| SSUE
111
THRE IS NO EVIDENCE OR DATA WH CH
ESTABLI SHES CLAI MANTS CANNOT OBTAI N COUNSEL
SOLELY BY VIRTUE OF SECTION 440.34 FLORI DA
STATUTES (2004).
The Petitioner failed to present any evidence below

attorneys fees based solely on “benefits secured’ has resulted
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in injured workers being deprived of counsel to represent them
for accidents after 2003. In fact, the data establishes no such
deprivation exists.

The O fice of the Judge of Conpensation Clains in the
Division of Admnistrative Hearings (“QJCC') prepares an Annual
Report on Florida’s Wrkers’ Conpensation System pursuant to
section 440.45(5) Florida Statutes (2007). Relevant portions of
the 2007 Annual Report are attached as Appendix A to this brief.

The QICC's report reflects the Petition For Benefits
(“PFB”) volunme has decreased at an approximate rate of fifteen
percent (15.21% to 15.9% each year since the 2003 reforns
becane effective. (A 10) However, the decrease was approxi mately
nine percent (9.219% for the 2006-2007 fiscal year (“FY"). (A
10) Opponents of the 2003 attorney fee reform point to the
overall decrease in PFB filings between 2003 and 2006 of
approximtely forty five percent (45.22% as proving the
attorney fee statute has deprived injured enployees of counsel
A careful analysis of the data establishes just the opposite.

The PFB filings in 2002-2003 FY was the highest ever at
151,021. (A 11) The PFBs filed in that year reflected a thirty
percent (30.2% increase over the prior year alone. The QICC s
report shows PFB filings increased over sixty-three percent
(63.47% between 1998-1999 FY and 2002- 2003 FY. The decrease in

PFBs filings neans a return to levels that existed prior to the
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2002-2003 FY. The PFB filings for 2006-2007 FY exceeded the
filings for the 1997-1998 FY. (A 11) That neans nore PFBs were
filed in 2006-2007 FY than in a year when clainmant’s attorneys
were able to obtain attorney fees based upon hourly rates.
Therefore, the decrease in filings cannot be solely related to
the attorney’s fee statute.

“New cases” are defined in the QICC s report as those in
which a PFB has been filed for the first tinme. Such “new cases”
are nore indicative of the rate injured enployees are litigating
their injuries than the raw nunber of PFBs being filed in any
gi ven year, because nultiple petitions can be filed on behal f of
a claimant. (A-11)

It has been alleged the attorney fee statute is denying
injured workers access to the system because lawers wll not
represent them by filing PFBs. Once again, the statistics
reflect just the opposite. “New cases” rose over sixty six
percent (66.73% between 2001-2002 FY and 2002-2003 FY. Wi | e
t he nunmber of “new cases” has decreased since 2003, the nunber
of “new cases” filed in 2006-2007 FY still exceeded those filed
in 2001-2002 FY, (A-11) prior to the reforns becom ng effective.
Li kewi se, the percentage of all PFBs filed which are “new cases”
has continued to increase each year since 2001-2002. That

percentage is increasing at an increasing rate each year, wth
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about forty four percent (43.87% of all PFBs filed in 2006-2007
FY bei ng “new cases”. (A 12)

The QICC report does not support another compn assertion
t hat enpl oyees injured after 2003 “cannot get attorneys.” Wiile
the exact nunber of claimants filing pro-se petitions cannot be
specifically determ ned, the percentage of pro-se clainmants as a
percentage of PFBs in the system has decreased from over eight
percent (8.26% prior to 2003 to over six percent (6.30% in FY
2006- 2007. The pro-se claimnt population has not increased
significantly because of the 2003 fee statute, and it appears
fewer workers are representing thenselves. (A-12 & 13)

The Nati onal Counci | on Conpensation Insurance Inc.
(“NCCI”) made a presentation at an Advisory Forum on Septenber
14, 2007. Portions are attached as Appendix B. The data
conpiled by NCC reflects country-wide lost-time injury
frequency has decreased by a cumulative forty nine percent
(48.99% between 1991 and 2005. (B-3) Florida’s lost-tine
frequency has decreased alnost thirty percent (29.2% between
1999 and 2006. The NCCI noted no post-2003 decline in the
percentage of lost-tinme cases with attorney involvenent, which
was twenty percent (20%. Even so, Florida s percentage of
attorney involvenent continued to exceed the country-w de
average of sixteen percent (16%. (B-6) It appears that while

there are fewer lost-tine injuries, nore clains are being filed
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relative to the nunber of lost-time injuries. It also refutes
the allegation that injured claimants after 2003 are not getting
representation or having their clains being pursued by
attorneys.

The Petitioner has and Am cus have argued |limting fees to
“benefits secured” will produce inadequate fees. Based upon the
figures conpiled by the QICC office, attorneys are not receiving
fees which are so low as to deprive injured enployees of the
ability to retain counsel for accidents after 2003.

According to the QICC report, the total attorney fees paid
to claimant’s counsel in FY 2006-2007 ($191, 108,005) was only
nine percent (9.2% less than the total fees paid in FY 2002-
2003, (A-25) when hourly fees and upward deviations fromthe fee
schedul e were all owed. Attorney fees approved in a given year
do not relate solely to accidents which arose in that year.
However, when the total fees approved in FY 2006-2007 are
anal yzed, $100, 157,570 was attributable to dates of accidents
bet ween 2003 and 2006, (2007 not mature) when fees were limted
to “benefits secured”. (A-27) In other words, fifty two percent
(529%9 of the total fees were for only four years of the forty
six years |isted. If one reviews the three years after the
reform becane effective (2004-2006), the total fees approved

equal ed $73,995,024 (A-27) which neans alnost forty percent of
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the fees were related to three years in which the fees were
limted to “benefits secured”.
These figures refute any allegation the 2003 statute has

effectively denied injured enpl oyees access to counsel or access

to the workers conpensation systemin Florida.

CONCLUSI ON

Based wupon the foregoing
argunents, Amcus respectfully
various argunents advanced by
application of the express statutory |anguage o Section 440. 34
Fla. Stat. (2004). Amcus also requests this Court affirm Judge

Turnbull’s ruling as to the anmpbunt of an attorney’'s fee to be

awarded in this case.
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