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PRELI M NARY STATEMENT

The Petitioner, EMVA MJRRAY, shall be referred to herein as
the “Claimant” or by her separate nane.

The Respondents, MARI NER HEALTH ACE USA, shall be referred
to herein as the “Enployer/Carrier” (E/C) or by their separate
names.

References to the record on appeal shall be abbreviated by
the letter “V (Volune), followed by the applicable volune and
page nunber.

The Judge of Conpensation Clains will be referred to as the

JCC.

vii



STATEMENT OF THE CASE

On 1/10/04, the Caimnt, EMVA MJRRAY, filed a Petition for
Benefits for injuries sustained in an accident occurring on
10/ 31/ 03 (V1-2-6).

On 12/12/04 a hearing on the aforenentioned PFB was held
before the Honorable Judge of Conmpensation Cains Dan F.

Turnbull (V1-12). At that hearing, Cainmnt sought, inter alia,

the follow ng benefits:

1. Proper paynent of tenporary total disability (TTD) or
tenporary partial disability (TPD) benefits from 10/31/03
to present and conti nuing.

2. Medi cal care for Caimnt’s second degree uterine
prol apse.

3. Penalties, interest, <costs, and attorney's fees (V1-
12, 13).

The E/C defended the claim inter alia, on the follow ng

grounds:
1. That no injury arose out of and in the course of
enpl oynent .
2. Fraud per F.S. 440.105; daimnt provided an inaccurate
and i nconplete nmedical history to Dr. Dom ngo.
3. The major contributing factor for Caimnt’s prol apsed

uterus was her birthing experience.



4. No penalties, interest, costs, or attorney's fees are

owed (V1-13).
Thereafter, on 5/9/05 the Honorable JCC Dan F. Turnbull
entered a Final Conpensation Order (V1-12-18). In that order,
the JCC found the nobst convincing testinony canme from Dr. Swor,
a highly credentialed obstetrician/gynecol ogist, who testified
Claimant’s need for surgery was directly related to her lifting
on the job (V1-16). The JCC found Dr. Swor indicated the lifting
incident at work is the major contributing cause for the need
for surgery as well as Cdaimant’s disability that occurred
subsequent to her accident (V1-16).
Based upon the aforenentioned findings the JCC ordered and
adj udged that:
1. The E/C shall pay TTD from 11/1/03 through 1/30/04 in the
sti pul ated amount of $1, 763. 86.

2. The E/C shall reinburse reasonable and necessary out of
pocket nedical expenses in the stipulated anount of
$1, 092. 57.

3. The E/C shall pay $352.78 in penalties and $35.00 in
i nterest.

4. Jurisdiction shall be reserved over the claimfor costs,
i ncluding the cost of the independent nedical evaluation

of Dr. Swor and reasonable attorney's fees (V1-17).



Thereafter, on 8/8/05 counsel for Claimant filed a Verified
Motion for Attorney's Fees (V1-21, 22).

Thereafter, on 8/10/05 a hearing on the aforenentioned
Verified Petition for Attorney's Fees was held before the
Honorable JCC Dan F. Turnbull (V1-141). At that hearing,
Cl ai mant sought the foll ow ng:

1. daimant was seeking a reasonable attorney's fee per the

provisions of F.S. 440.34(3)(2003) to be determ ned based

on the “Lee Engineering” factors, see Lee Engineering and

Construction v. Fellows, 209 So.2d 454(Fla.1968), (V2-

255).
2. Claimant was seeking $200 an hour for 84.4 lours for a
t ot al attorney's fee of $16, 880 (V1-36, V2-
261, 266, 272, 273).
3. Rei nbursement of costs in the amount of $2,098.83 (V1-26,
V2- 266) .
Cl ai mant contended the statutory guideline fee set forth in
F. S. 440. 34(1)(2003) applies only in those situations where the
parties enter into a settlenment agreenent, and would not apply
to the case at bar, because the statutory guideline fee would
not be reasonable and woul d be manifestly unfair (V2-255-257).
Counsel for Cdaimant also contended that if Caimnt’s
attorney's fees are I|limted to the guideline fee then

F. S. 440. 34(1) (2003) and F.S. 440.34(3)(2003) are unconstitutiona



as a violation of equal protection, access to the courts and
separation of powers (V2-254, 258, 259).

The E/C defended the claim inter alia, on the follow ng

grounds:

1. The Claimant is entitled to a carrier paid attorney's
fee, but the attorney's fee nust be based solely on the
statutory gui del i ne formul a cont ai ned I n
F. S 440.34(1)(2003), (V1-49, V2-203).

2.1ln the alternative, if Claimant was to be paid at an
hourly rate, the maxinmum hourly rate the Cainmant could
receive would be $150 per hour per the provisions of
F. S 440.34(7)(2003) (V1-177, V2-214).

Thereafter, on 1/17/06 the Honorable JCC Dan F. Turnbul
entered his Final Conpensation Order (V2-302-313). In that order
the JCC found the initial nerit proceedings in this case,
resulting in the 5/9/05 order, involved difficult and conplex
factual, |egal and nedical issues (V2-305). The JCC found the
total amount of benefits secured by counsel for daimant was
$3,244.21 (V2-304). The JCC found that a statutory guideline
attorney's fee per F.S.440.34(1)(2003) would be $648.84 yielding
an hourly rate of $8.11 per hour (V2-306).

The JCC found it was the Legislative intent to limt the
award of attorney's fees to the statutory fornmula set forth in

F. S.440.34(1)(2003) in nost situations (V2-307). The JCC



therefore found that a “reasonable” attorney's fee awarded in
this case is $648.84 even though that resulted in an hourly rate
of $8.11 per hour and totally ignored the so-called Lee

Engi neering factors (V2-307).

The JCC found the JCC | acked the jurisdiction to adjudicate
the constitutionality of the statute (V2-307).
The JCC further found that had the JCC utilized the Lee

Engi neering criteria, a reasonable attorney's fee in this case

woul d be $16, 000 based on eighty hours of work at $200 per hour
(V2- 308- 310) .
Based upon the foregoing the JCC ordered and adjudged as
foll ows:
1. The Enployer/Carrier shall pay an attorney's fee to
Claimant’s counsel in the anobunt of $648. 84.
2. The Enployer/Carrier shall reinburse costs in the anmount
of $2,123 to Claimant’s counsel (V2-312).
On Cctober 16, 2006 the First District Court of Appeal
entered an opinion affirmng the JCCs 1/17/06 order, Mrray v.

Mariner’'s Heal th/ ACE USA 946 So.2d 38(Fl a.1st DCA 2006).

On 10/30/07 this Honorable Court entered an order accepting

jurisdiction of this case.



STATEMENT OF THE FACTS

The C aimant, EMMA MJRRAY, is a fifty-five year old wonan
with a high school education who was enployed with the enployer
herein as a certified nurse’'s assistant (V1-15). On 10/31/03,
Cl ai mant was assisting a co-worker in lifting a patient from a
chair into bed (V1-15). Wile lifting that patient, J ainmant
felt sonething “nove” or tear in her abdonen (V1-15). d ai mant
continued to work and finished her duties for that day (V1-15).
Later at honme, Caimant inspected herself while in the shower
and felt a bulge in her vaginal area (V1-15).

Eventual | y, on 11/4/03 Dr. Jose Dom ngo diagnosed
synptomatic pelvic relaxation including a noderate to |arge
cystocel e, second degree uterine prolapse and a mld rectocele
(V1-15). Dr. Domingo recommended a total vaginal hysterectony,
bi | at eral sal ping oophorectonmy and an anterior/posterior
col porrhaphy whi ch surgery was performed on 12/8/03(V1-15).

The E/C initially gave authorization for care by Dr.
Domi ngo, however, t hat care was de-authorized when the
Claimant’s claimwas totally controverted on 12/11/2003 (V1-15).

On 1/2/04 Aaimant filed a Petition for Benefits (V1-2-6).

As indicated in the Statenent of the Case, a hearing on the
af orenentioned PFB was held before the Honorable Judge of

Conmpensation Cains Dan F. Turnbull on 12/12/04 (V1-12).



Additionally, as indicated in the Statenent of the Case
the JCC entered an order on 5/9/05, rejecting all of the E/C s
defenses, finding Caimant’s condition conpensable, and ordering
the E/C to pay TTD from 11/1/03 through 1/30/04 in the
stipulated amount of $1,762.86, reinburse the reasonable and
necessary out of pocket nedical expenses to Dr. Swor and Dr.
Domingo in the stipulated amount of $1,092.57, penalties in the
amount of $352.78 and $35.00 in interest (V1-17).

Brian O Sutter is counsel for Caimant. M. Sutter
graduated from Indiana University Business School in 1979 and
Stetson Law School in 1982 (V2-261). M. Sutter has been
practicing workers' conpensation since 1985 (V2-261). M. Sutter
is rated AV by Martindal e Hubbell, which is the highest rating
given (V2-262). M. Sutter has been board certified since 1990
in workers' conpensation with recertification in 1995 and 2000
(V2-262). M. Sutter is a nenber of the workers' conpensation
section of the Florida Bar (V2-262). He is a nenber of the
Flori da Wrker’s Advocates (V2-262). He has been a board nenber
of that organization since 1995, and president in 2003 (V2-262).
M. Sutter has witten articles and |lectured on a variety of
issues in workers' conpensation (V2-263). M. Sutter has
practiced workers' conpensation in Charlotte County for over
ei ghteen years and is the only workers' conpensation attorney

| ocated in Charlotte County (V2-263).



M. Sutter indicated he had expended a total of 84.4 hours
in representing the Caimnt (V1-36). The JCC specifically found
80 hours were reasonable and necessary to obtain the benefits
awarded to the O ai mant (V2-308).

The JCC specifically found:

“The novelty and difficulty of the questions involved in
this litigation were daunting. The requisite skill required
to prevail was of the greatest magnitude. Cases with this
degree of difficulty require not only a practitioner with a
concentration in workers' conpensation but one who perforns
in the top tier of the practice. Even practitioners who
specialize in workers' conpensation frequently |ose many
cases conparable in conplexity to this one. The skil
required and provided by M. Sutter is at the high end of
any scale that mght be used to evaluate that criteria.”
(Vv2-308).

The JCC further found:

“Adding to the inherent difficulty of the questions of fact
in medicine in this matter is the uncertainty resulting
from unsettled issues arising from the 2003 statutory
changes. In addition to amendnents to the attorney's fee
provisions, the new statute also increases the burden of
pr oof and degree of conplexity required to prove
entitlement to benefits. These changes clearly make it nore
difficult for a Caimant to prevail and therefore increase
the contingency of daimant’s counsel receiving a fee.
Several of these changes apply to the <case at Dbar,

i ncl udi ng apportionnent, excl usi on of preexi sting
condition, issues relating to major contributing cause, the
offer of judgnent, and other evidentiary issues.” (V2-
308, 309) .

The JCC also found, as to this factor, in his 1/17/06
order:

“Also adding to the difficulty of +this case was the
Enpl oyer/ Carrier’s assertion that the Caimnt commtted
‘“fraud’” (a violation of Section 440.105 Florida Statutes
with a resulting forfeiture of benefits pursuant to Section



440.09(4), Florida Statutes.) The Enployer/Carrier based
that m srepresentation defense on the allegation that
Claimant had not told her treating workers conpensation
physi cian about a previous history of prolapsed uterus.
Al though it is correct that a prior gynecologist noted a

‘mldly prolapsed uterus’ prior to the Cdaimnt’s
industrial injury, the Caimant was able to overcone the
defense of the alleged ‘105 violation'. . .” (V2-309).

M. Sutter testified that although he was only seeking $200
per hour in this case (V2-261,272,273), $250 to $300 is what is
customary in Charlotte County, Florida in virtually every other
anal ogous area of the law (V2-264).

M. Sutter testified that the contingency or certainty of
recovering a fee was directly tied to the difficulty of the
case, novelty and skill requisite to perform the |egal service
properly (V2-265). Concerning this factor, the JCC found:

“This factor would mtigate towards an upward adjustnment to

a fee which would otherwise be awardable under Lee

Engi neering. As indicated above, the difficulty and novelty

of the questions posed in this mtter were high and
contingency was correspondi ngly high.” (V2-310).

M. Sutter also expended $2,098.83 in out of pocket costs
in prosecuting the case (V1-26, V2-266).

M. Sutter further testified that the anmpbunt of $648 for
sonet hing in the nei ghborhood of 80 hours is manifestly unfair
(V2-265). It would provide not only a chilling effect on counsel
for Claimant’s willingness to take a case like this, but there
was nobody who would take this case to receive $8.11 an hour

(V2- 265).



Peter Burkert, board «certified attorney in workers'
conpensati on (V2-202) and Rosemary Eur e, an attorney
specializing in workers' conpensation for sixteen years (V2-232)
testified that if there is a finding in this case that would
only yield a fee in the amobunt of $8 to $10 per hour, a C ai mant
woul d not be able to hire an attorney to represent them (Vz2-
202, 235,236). Both testified Claimants are unable to handle a
case |ike this thenselves due to the conplex workers'
conpensation litigation system (V2-203, 236).

Cora Malloy, an attorney who has been practicing workers'
conpensation wth a defense firm since 1996 (V1-145, 146)
testified it would be extrenely difficult for a lay person to
tackle the legal issues, the new |law issues, old |law issues
wi t hout the assistance of conpetent counsel (V1-169). M. Ml l oy
acknow edged counsel for the E/C, in the case at bar, invested
135 hours in defending the claim was paid at the rate of $125
an hour, and made $16,050 for their role in defending the claim
up through the date of trial (V1-185).

Kei th Haneni an has been an attorney in Florida for fourteen
years (V2-216,217). M. Hanenian was vice president and clains
counsel with the Zenith Insurance Conpany (V2-217). M.
Haneni an’s responsibilities included conplete oversight of all
wor kers' conpensation clainms that were litigated within the

State of Florida (V2-217).
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M. Hanenian testified the hourly rate in a workers'
conpensation case in the last five years in “District M South”
was from $150 to $250 per hour prior to the 10/1/03 anendnents
(V2-221,228). M. Hanenian testified it was possible to retain
board certified workers' conpensation attorneys for defense at
$125 per hour (V2-223). M. Hanenian testified he generally
charges between $105 and $135 an hour when representing an
i nsurance conpany on work for which there is no contingency (V2-
224,225). M. Hanenian agreed that if a fee yielded counsel for
C ai mant between $8.50 to $10 an hour it would be “manifestly
unfair” (V2-227). M. Hanenian also testified the 10/1/03
statutory changes to the workers' conpensation |law involved
changes dealing wth major contributing cause and preexisting
conditions (V2-229).

A nmore specific reference to facts wll be nmade during
ar gunent .

PO NTS ON APPEAL

PO NT |

THE JCC AND THE FI RST DI STRI CT COURT OF APPEAL ERRED, AS A
MATTER OF LAW | N CONCLUDI NG THAT THE DETERM NATI ON OF A
“ REASONABLE ATTORNEY' S FEE FROM A CARRI ER OR EMPLOYER' AS
PROVI DED BY F. S.440. 34(3) (2003), IS LIM TED TO THE STATUTORY
GUI DELI NE FEE SET FORTH I N F.S. 440. 34(1) (2003), EVEN WHEN I T
RESULTS IN A “MANI FESTLY UNFAI R* FEE.
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PO NT |1

| F THE DETERM NATI ON OF THE JCC AND THE FI RST DCA THAT A
“REASONABLE ATTORNEY' S FEE" AS SET FORTH I N F.S. 440. 34(3) (2003)
'S LIM TED TO THE STATUTORY GUI DELI NE FEE SET FORTH I N
F. S. 440. 34(1) (2003) |S CORRECT, THEN F.S. 440.34(1)(2003) AND
F. S. 440.34(3)(2003) AND F.S. 440. 34(7) (2003) ARE
UNCONSTI TUTT ONAL, | N THAT THEY VIOLATE CLAI MANT’ S RI GHT TO EQUAL
PROTECTI ON, PER ARTI CLE |, SECTION 2 OF THE FLORI DA CONSTI TUTI ON
AND ARTI CLE XIV, SECTION | OF THE UNI TED STATES CONSTI TUTI ON,
BECAUSE THERE |'S NO CORRESPONDI NG ATTORNEY' S FEE “CAP” ON ANY
ATTORNEY' S FEES PAI D TO COUNSEL FOR THE E/ C.

PO NT |11

| F THE DETERM NATI ON OF THE JCC AND THE FI RST DCA THAT A
“REASONABLE ATTORNEY' S FEE" AS SET FORTH I N F.S. 440. 34( 3) (2003)
|'S LIM TED TO THE STATUTORY GU DELI NE FEE SET FORTH I N
F. S. 440.34(1)(2003) |'S CORRECT, THEN F.S. 440. 34( 1) (2003),
440.34(3)(2003) AND F.S. 440.34(7)(2003) ARE UNCONSTI TUTI ONAL I N
THAT THEY VI OLATE THE CLAI MANT’ S DUE PROCESS RI GHTS UNDER THE
PROVI SI ONS OF ARTICLE |, SECTION 9 OF THE FLORI DA CONSTI TUTI ON
AND ARTI CLE XIV, SECTION | OF THE UNI TED STATES CONSTI TUTI ON.

PO NT IV

| F THE DETERM NATI ON OF THE JCC AND THE FI RST DCA THAT A
“ REASONABLE ATTORNEY' S FEE" AS SET FORTH I N F.S. 440. 34(3) (2003)
'S LIM TED TO THE STATUTORY GU DELI NE FEE SET FORTH I N
F_S 440.34(1) (2003) |'S CORRECT, THEN F.S. 440.34(1)(2003),

F. S 440. 34(3) (2003) AND F.S. 440. 34(7) (2003) ARE UNCONSTI TUTI ONAL
N THAT THEY VI OLATE CLAIMANT’ S Rl GHT TO ACCESS TO THE COURTS,
AS GUARANTEED BY ARTI CLE |, SECTION 21 OF THE FLORI DA
CONSTI TUTI ON.

PO NT V

| F THE DETERM NATI ON OF THE JCC AND THE FI RST DCA THAT A
“ REASONABLE ATTORNEY' S FEE" AS SET FORTH I N F.S. 440. 34( 3) (2003)
'S LIM TED TO THE STATUTORY GU DELI NE FEE SET FORTH I N

F. S. 440. 34(1) (2003) |'S CORRECT, THEN F.S. 440.34(1) (2003),

F. S. 440.34(3)(2003) AND F.S. 440.34(7)(2003) ARE
UNCONSTI TUTI ONAL, | N THAT THEY VI OLATE THE SEPARATI ON OF POWERS
PROVI SI ONS OF ARTICLE |1, SECTION 3, ARTICLE V, SECTION 1 AND
ARTI CLE V, SECTION 15 OF THE FLORI DA CONSTI TUTI ON.
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SUVWVARY OF ARGUMENT

F. S. 440.34(3)(a)-(d)(2003) provides, inter alia, that a

Claimant shall be entitled to recover a reasonable attorney's
fee from a carrier or enployer under certain enunerated
ci rcunst ances, two of which have occurred in the case at bar

I n Lee Engineering and Construction Conpany v. Fellows, 209

So.2d 454(Fl a.1968), this Honorable Court held a “reasonable
attorney's fee” in a workers' conpensation case was to be
determ ned by considering various listed factors (tinme and
| abor, et al).

Ef fective 10/1/77, 440.34(1) was anmended to include, for
the first time, a statutory guideline attorney's fee, see
F. S. 440.34(1)(1977). The aforenentioned statute also set forth
ot her enunerated factors fromthis Honorable Court’s decision in

Lee Engi neering and Construction Conpany v. Fellows, Supra, for

the JCC to consider and the JCC could increase or decrease the
guideline attorney's fee if in his judgnent, the circunstances
of the particular case warranted such action.

Ef fective 10/ 1/ 03, t he Legi sl ature anended
F. S. 440.34(1)(2003) by leaving in the statutory guideline fee,
but by elimnating the other enunmerated factors from Lee

Engi neeri ng, Supr a. However, the statutory [|anguage in

F. S. 440.34(3)(2003) which is the portion of the attorney's fee

13



statute that allows a Cainant to recover an “attorney's fee”
from the Enployer/Carrier wunder certain circunstances, was
unchanged.

It is Caimant’s position that when a Claimant is entitled
to recover an attorney's fee from the E/ C as provided in
F. S. 440.34(3)(2003), a calculation of a Cainmant’s reasonable
attorney's fee should be based on the factors enunerated by this

Honorable Court in Lee Engineering, Supra. It is Caimnt’s

further position that the Iimtation of an attorney's fee based
on the statutory qguideline set forth in F.S 440.34(1)(2003)
applies only in those instances where there is a joint
stipulation for lunp sum settlenent, or a stipulation or
agreenent between a C aimant and his or her attorney.

Alternatively, if a “reasonable attorney's fee” as set
forth in F.S 440.34(3)(2003) is construed to be limted to the
statutory guidelines set forth in F.S.440.34(1)(2003), C aimant
submts a JCC, under exceptional circunstances, may neverthel ess

exceed the statutory guideline fee, Mkenson v. Martin County,

491 So.2d 1109(Fl a. 1986) .

I
| f F. S. 440. 34(3) (2003) and F. S. 440. 34(1) (2003) are
interpreted to |imt a Caimnt’s attorney's fee to the
statutory guideline anmount, even if that results in a manifestly

unfair attorney's fee to the Caimant, then the aforenentioned
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statute violates Caimant’s equal protection rights, because
there is no corresponding “cap” or “limt” on the anopunt that

the Enployer/Carrier can pay their attorneys, Horn v. New Mexico

Educators Federal Credit Union, 889 P. 2" 234(N.M CT of App.

1994).
11
I n or der for a statute to satisfy due process
considerations, a party nust be given a neaningful opportunity

to present evidence and to be heard, AT & T Wreless Services

Inc. v. Castro, 896 So.2d 828(Fla.l1lst DCA 2005). Furthernore, a

Claimant’s right to due process is violated by a statute that

creates an irrebutable presunption, Recchi Anerica Inc. v. Hall,

692 So.2d 153(Fl a.1997).

If a Cainmant’s “reasonable attorney fee” paid by the E/C
under F.S. 440.34(3)(2003) is Ilimted in all circunstances
(except nedical only claims which do not apply in the case at
bar) to t he statutory gui del i ne fee set forth in
F. S. 440.34(1)(2003), it violates Claimant’s substantive right to
due process, because it creates an irrebutable presunption that
under no circunstances may counsel for Cainmant be entitled to a
greater fee.

Furt her nor e, it effectively deni es t he Claimant’s
procedural right to due process, because it precludes a C ai mant

from having any neani ngful opportunity to present evidence and
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be heard. A Caimant wll be wunable to obtain counsel to
represent himin a workers' conpensation claiminvolving a snal

anmount of benefits when the attorney is only able to recover an
attorney's fee of $8.11 per hour. Wthout conpetent counsel,
Claimants in a workers' conpensation case wll be as hel pl ess as

a turtle on its back, Davis v. Keeto Inc., 463 So.2d 368(Fl a. 1st

DCA 1985).
IV
A person’s constitutional right to access to courts,
guaranteed by Article |, Section 21 of the Florida Constitution
must be nore than nerely formal, it nust be also be adequate,

effective and meaningful, Chappell v. Rich, 340 F. 39 1279(11'"

Cr. 2003).

If a Claimant’s attorney's fees are arbitrarily limted to
the statutory guideline amount, irregardless of how “manifestly
unfair” the resultant fee is, a Caimant will not be able to
retain counsel to represent them particularly in small clains.
Wt hout adequate counsel, a Claimant is effectively denied any
meani ngful “access to courts” because it is highly unlikely that
a Caimant would have the ability to successfully prosecute a

wor kers' conpensation claimpro se.
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\Y

Per the provisions of Article Il, Section 3, of the Florida
Constitution one branch of governnent shall not exercise any
powers appertaining to either of the other tw branches of
gover nnment unl ess expressly provi ded I n t he Fl ori da
Constitution. Under Article V, Section 15, the Suprene Court is
the exclusive governnental regulator of attorneys in the
practice of |aw.

Al'l owance of attorney fees is a judicial action, Lee

Engi neeri ng and Construction Conpany v. Fellows, Supra. Wen a

statute puts an inflexible fee cap on the anount of conpensation
an attorney can receive, it is unconstitutional as a violation

of the doctrine of separation of powers, Makenson v. Martin

County, Supra, Board of County Conmi ssioners of Hillsborough

County v. Scruggs, 545 So.2d 910(Fl a. 2" DCA 1989), lrwin v.

Surdyk’s Liquor, 599 NNW 132(Mnn. 1999).

Judges of Conpensation C ains are executive branch

of ficers, not judicial branch officers, Jones v. Chiles, 638

So.2d 48 (Fla. 1994). However, review of any Order of a JCCis
by the First DCA, F.S. 440.271(2006) and therefore the Courts
retain ultimate determ nati on of a reasonable attorney fee in a

Wor kers Conpensati on case
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ARGUMENT
PO NT |

THE JCC AND THE FI RST DI STRI CT COURT OF APPEAL ERRED, AS A
MATTER OF LAW | N CONCLUDI NG THAT THE DETERM NATI ON OF A
“REASONABLE ATTORNEY' S FEE FROM A CARRI ER OR EMPLOYER® AS
PROVI DED BY F. S. 440.34(3)(2003), IS LIMTED TO THE STATUTCRY
GUI DELI NE FEE SET FORTH IN F. S. 440.34(1) (2003), EVEN WHEN I T
RESULTS I N A “MANI FESTLY UNFAI R’ FEE

The issue of statutory interpretation is a question of |aw,

subject to de novo review, Daniels v. Florida Departnent of

Heal t h, 898 So.2d 61(Fl a.2005).
In the case at bar, the JCC, in his order of January 17,

2006 specifically found as foll ows:

“Section 440.34, Florida Statutes, as anmended in 2003, is
cl ear and unambiguous. It clearly requires on its face an
award based upon the fornula contained within it. Al though
the statute speaks of a ‘reasonable fee’ a reading of the
section in its entirety does not suggest that the
Legislature intended to readopt the criteria set forth by
the Supreme Court in Lee Engineering. To the contrary, it
appears the Legislature intended to repeal any such
consideration. Followi ng the Lee Engineering decision, the
Legislature codified the Lee Engineering criteria into
Section 440.34(1), Florida Statutes, where it renained for
many years, but undergoing periodic refinenent over those
years. However, the 2003 Legislature repealed those
criteria.” (V2-306).

The JCC further found:

“I'n any event, reading the entire section in pari mteria

it is clear that the Legislative intent is to limt the
award of attorney's fees to the fornmula in nost situations.
Wiile there are exceptions, the case sub judice does not
fall wthin any of those exceptions, nor has any such
argunent been advanced.” (V2-307).

The JCC concl uded:
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“I't is therefore found that a ‘reasonable attorney's fee’
award in this case is $648.84, even though that results in
an hourly rate of $8.11 and totally ignores the so called
Lee Engi neering factors.” (V2-307).

The First DCA, in its opinion rendered in the case at bar,

st at ed:

“The C ai mant, Emma Murray, appeals the Judge of
Conmpensation Clains (JCC) order awarding an attorney's fee
in strict accordance with the guideline forrmula set forth
in Section 440.34(1), Florida Statutes (2005).
Accordingly, we are constrained to affirmthe JCC s amard
of a reasonable attorney's fee based on the statutory
guideline formula. See Wod v. Fla. Rock Industries, 929
So.2d 542(Fla.1lst DCA 2006). . .” Mirray v. Mariners
Heal t h, Supra at 39.

Claimant respectfully submts the JCC and the First DCA
have erred, as a matter of law, in determning a “reasonable
attorney's fee” to be paid by the FE C pursuant to
F. S. 440.34(3)(2003) is limted by the statutory guideline anount

set forth in F. S 440.34(1)(2003).

F.S. 440.34(3)(2003) only deals with attorney's fees to be

paid for by the E/C. F.S. 440.34(3)(2003) provides as foll ows:

“(3) If any party should prevail in any proceedings before
a Judge of Conpensation Clains or Court, there shall be
taxed against the non prevailing party the reasonabl e cost
of such proceedings, not to include attorney's fees. A
Claimant shall be responsible for the paynent of her or his
own attorney's fees, except that a Cdainmant shall be
entitled to recover a reasonable attorney's fee from a
carrier or enployer:

(a) Against whom she or he successfully asserts a
petition for nedical benefits only, iif the
Claimant has not filed or is not entitled to file
at such tinme a claim for disability, pernmanent
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i npai rment, wage | oss, or death benefits, arising
out of the same accident;

(b) In any case in which the enployer or carrier
files a response to a petition denying benefits
with the Ofice of the Judges of Conpensation
Clainms and the injured person has enployed an
attorney in the successful prosecution of the
petition;

(c) In a proceeding in which a carrier or enployer
denies that an accident occurred for which
conpensation benefits are payable and the
Cl ai mant prevails on the issue of conpensability;
or

(d) In cases where the O aimant successfully prevails
in proceedings filed under s.440.24 or s.440. 28.

Regardless of the date benefits were initially
requested, attorney's fees shall not attach under this

subsection wuntil thirty days after the date the
carrier or enployer, or self insured, receives the
petition.”

As anended in 1941, F.S 440.34(1)(1941) required an E/ C who
failed to tinmely pay a claim for benefits, or otherw se
unsuccessfully resist the paynent of conpensation, to pay the
Claimant a “reasonable attorney's fee” to be approved by the
Conmi ssi on.

Wiile the aforesaid statutory |anguage was in effect, this
Honorable Court, on April 10, 1968, issued its opinion in Lee

Engi neering and Construction Conpany v. Fellows, 209 So.2d

454(Fl a.1968). In Lee Engineering and Construction Conpany V.

Fel | ows, Supra, this Honorable Court stated:

“ The tendency to apply a contingent percentage to the
total value of the award, in the absence of a stipulation
or other evidence, is not an appropriate nethod for fixing
a fee in workers' conpensation cases. . .” Lee Engineering
and Construction Conpany v. Fellows, Supra at 458.
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This Honorable Court also stated, in Lee Engineering and

Constructi on Conpany v. Fellows, Supra:

“In determning the anobunt of the fee, it is proper to
consider: (1) the tinme and |abor required, the novelty and
difficulty of the questions involved, and the skill
requisite to properly conduct the cause; (2) whether the
acceptance of enploynent in the particular case wll
preclude the |lawer’s appearance for others in cases likely
to arise out of the transaction, and in which there is a
reasonabl e expectation that otherw se he woul d be enpl oyed,
or will involve the |loss of other enploynent while enployed
in the particular case or cause antagonisns, wth other
clients; (3) the customary charges of the bar for simlar
services; (4) the anmount involved in the controversy and
the benefits resulting to the Claimant from the services;
(5) the contingency or the certainty of the conpensation;
and (6) the character of the enploynent, whether casual or
for an established and constant client. No one of these
considerations in itself is controlling. They are nere

guides in ascertaining the real value of the service.” Lee
Engi neering and Construction Conpany v. Fellows, Supra at
458, 459.

Thus, a “reasonable” fee as defined by F.S. 440.34(1)(1941)
was to be determned by using the factors set forth in Lee

Engi neeri ng and Construction Conpany v. Fellows, Supra.

Ef fective October 1, 1977, FE.S. 440.34(1)(1977) was anended
to include, for the first time, a statutory guideline attorney's
fee, F.S 440.34(1)(1977). F.S.440.34(1)(1977) further set forth

other enunerated factors which were from Lee Engineering V.

Fell ows, Supra, for the Judge of Industrial Cainmns (JIC) to
consider, and the JIC could increase or decrease the attorney's
fee if in his judgnent the circunstances of a particular case

warranted such action. The First DCA, (Okaloosa County Gas
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District v. Mndell, 394 So.2d 453(Fla.1st DCA 1981), and the

| ndustri al Rel ati ons Commi ssi on, Lawr ence Nal i Construction

Conpany v. Price, IRC Oder 2-3909(Fla.1979), and Florida

| nternational University v. Philips, IRC Oder 2-3902(Fla.1979),

held the 10/1/77 anendnents to F.S 440.34(1)(1977) nerely
anplified the case law and altered in certain respect the burden
of proof on fee issues by specifying grounds for departure from
the stated schedule. In other words, the 10/1/77 amendnent to
F. S. 440.34(1)(1977), which set forth the statutory guideline
fee, did not alter the prior law, as enunciated by Lee

Engi neering V. Fellows, Supra, as to what constituted a

reasonable fee. It sinply anplified the case | aw
Al though the statutory guideline anpbunt was reduced

downward, and two of the Lee Engineering factors were elimnated

with the 1/1/94 anendnments to F.S. 440.34(1), the statutory

guideline attorney's fee and Lee Engineering factors remained in

effect until the 10/1/03 amendnents to F.S.440.34(1)(2003).
F. S. 440. 34(1) (2003) now provi des:

“(1) A fee, gratuity, or other consideration my not be
paid for a claimant in connection with any proceedings
arising under this chapter, unless approved as reasonable
by the judge of conpensation clains or court having
jurisdiction over such proceedings. Any attorney's fee
approved by a Judge of Conpensation Cainms for benefits
secured on behalf of a Cainmant nust equal to 20% of the
first $5,000 of the anmount of the benefits secured, 15% of
the next $5,000 of the amount of the benefits secured, 10%
of the remamining anmount of the benefits secured to be
provided during the first ten years after the date the

22



claimwas filed, and 5% of the benefits secured after ten
years. The Judge of Conpensation C ains shall not approve a
conpensation order, a joint stipulation or lunp sum
settlenment, a stipulation or agreenent between a C ai nant
and his or her attorney, or any other agreenment related to
benefits under this chapter that provides for an attorney's
fee in excess of the amount permitted by this section. The
j udge of conpensation clainms is not required to approve any
retai ner agreenent between the claimant and his or her
attorney. The retainer agreenment as to fees and costs may
not be for conpensation in excess of the amount allowed
under this section.”

F. S 440. 34(1) (2003) elimnated reference to the Lee

Engi neering factors. However, Cainant subnmits the elimnation

of the Lee Engineering factors from F. S 440. 34(1)(2003) does not

alter the determnation of, or the definition of, a “reasonable
fee” to be paid by the Enployer/Carrier per the provisions of
F.S. 440. 34(3)(2003) as previously defined by this Honorable

Court in Lee Engineering for the follow ng reasons:

(1) A “reasonable fee” prior to the 10/1/77 anendnents
which incorporated the statutory guideline fee and the Lee

Engi neering factors, was already determned, as the result of

judicial interpretation, by wusing the Lee Engineering V.

Fel |l ows, Supra, factors.

(2) Wien a court interprets statutory |anguage, and the
Legi sl ature thereafter adds a provision which codifies case |aw,
and then deletes the provision, the deletion of the provision

does not abrogate the prior judicial construction, Samis dub v.

Bair, 678 So.2d 902(Fla.1lst DCA 1996) (relating to nmedical
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mleage in a workers' conpensation case). \Wen the Legislature

added the statutory guideline fee and Lee Engineering factors to

the 1977 anmendnent to F.S.440.34(1)(1977), it was sinply an

anplification of case l|aw, GCkaloosa County Gas District .

Mandel |, Supra. As such, by renoving the Lee Engineering V.

Fel | ows, Supr a, factors wth the 10/1/03 anendnent to
F.S 440.34(1)(2003), the Legislature did not abrogate the
judicial construction of a “reasonable attorney's fee” as set

for in Lee Engineering v. Fellows, Supra.

(3) It is a general cannon of statutory construction that,
when the Legislature has used a term in one section of the
statute but omtted the termin another section, the court wll
not read the term into the sections where it was omtted

Sunshine Towing, Inc. v. Fonseca, 933 So.2d 594 (Fla. 1% DCA

2006), L. K. v. Departnent of Juvenile Justice, 917 So.2d

919(Fl a. 1st DCA 2005). The Legislative use of different terns in
different portions of the sane statute is strong evidence that

the different meanings were intended, Maddox v. State, 923 So.2d

442( Fl a. 2006) . F. S. 440. 34(3) (2003), which is the statute
awarding a “reasonable” attorney's fee to be paid by the

Enpl oyer/ Carrier” wunder certain circunstances does not include
the statutory guideline attorney's fee restrictions that are
found in F.S. 440.34(1)(2003). It sinply provides for the paynent

of a “reasonabl e” fee.
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(4) A “reasonable attorney's fee” is referenced in other
provi sions of the Wrkers Conpensation Act which could not be
cal cul ated by reference to a statutory percentage guideline fee.
For exanple F.S. 440.30(2003), provides that if no claim has been
filed, and an Enployer/Carrier takes the deposition of the
Claimant or a witness, the E/C shall pay the Cainmant’s attorney
a “reasonable attorney's fee” for attending said deposition.

F. S. 440.32(2)(2003) provides that if the JCC determ nes
any claim or defense was nmintained or continued frivolously
the cost of the proceedings “including reasonable attorney's
fees” shall be assessed against the offending attorney.
| dentical terms contained in the same act should be construed to

have the same nmeaning, U. S v. DBB Inc., 180 F. 39 1277(11'"

Cr. Fla. 1999).

(5) F.S.440.34(1)(2003) refers to a fee “approved” as
reasonable by the JCC, thereby indicating it applies to the
approval of an attorney's fee in a settlenent or stipulation. To
the contrary, F.S 440.34(3)(2003) references the entitlenment of
a Claimant to “recover” a reasonable attorney's fee from
Enmpl oyer/ Carrier, indicating it applies to situations where the
JCC awards an attorney's fee to the prevailing Caimant. The
Legislative use of different terns in different portions of the
sane statute is strong evidence that different neanings were

i ntended, Maddox v. State, Supra.
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Additionally, it is a fundanental rule of statutory
construction that, if at all possible, a statute should be

construed to avoid unconstitutionality, Franklin v. State, 887

So.2d 1063(Fl a. 2004) . Anot her basic tenent of statutory
construction conpels a court to interpret a statute so as to
avoid a construction that would result in unreasonable, harsh or

absurd consequences, State v. Atkinson, 831 So.2d 172(Fl a.2002).

A statutory construction that results in an hourly fee of $8.11
per hour in a contested workers' conpensation case is a
construction that would lead to absurd results, and as argued
under Points Il through V below, would render the statute
unconsti tutional .

An exanple of the absurd consequences that could occur can

be illustrated by State Farm Fire & Casualty v. Palma, 555 So.2d

836 (Fla. 1990) wherein this Honorable Court upheld an attorney
fee award of $253,500.00 as reasonable under the PIP statute for
securing paynent of a thernogram costing $600.00 based on 650
hours of attorney tine. If a reasonable attorney fee per F.S.
440.34(3)(2003) is |limted to the statutory guideline anmunt of
F.S. 440.34(1)(2003) the attorney in Palm would have earned a
fee of $120.00 or 18.5 cents per hour.

It is Cdaimant’s position that a <calculation of a
“reasonable attorney's fee” to be paid by the Enployer/Carrier

per the provisions of F.S 440.34(3)(2003) should be paid
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according to Lee Engineering and Construction Conpany V.

Fel | ows, Supra, which has always been the nethod for cal cul ating
a “reasonable” attorney's fee. |If the Legislature intended an
E/C paid attorney's fee to be limted to the statutory guideline
amount set forth in F.S 440.34(1)(2003) the Legislature would
have so stated in F.S 440.34(3)(2003). They did not.

F. S 440. 34(1) (2003), which inposes the statutory guideline
limtations, provides

“The Judge of Conpensation Cainms shall not approve a
conpensation order, a joint stipulation for lunp sum
settlement, stipulation or agreenent between a Cainmant his
or her attorney, or any other agreenent related to benefits
under this chapter that provides for an attorney's fee in
excess of the anpbunt permitted by this section. . .~

F.S. 440.34(1)(2003) makes no reference to, and therefore
does not apply to, Enployer/Carrier paid attorney's fees which
are covered by F.S. 440.34(3)(2003).

The First DCA in a nunber of cases, including the case at
bar, has held an Enployer/Carrier paid fee to counsel for
Claimant, per the provisions of F.S.440.34(3)(2003) nmust be
based on the value of the benefits actually obtained on behalf

of the Claimant, as set forth in F.S. 440.34(1)(2003), Buitrago

v. Landry’'s, 949 So.2d 1046(Fl a. 1st DCA 2006), La Petite Acadeny

v. Duprey, 948 So.2d 868(Fl a.1st DCA 2007), Canpbell v. Aranark,

933 So.2d 1255(Fl a.1st DCA 2006), Lundy v. Four Seasons GQCcean
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Grand Pal m Beach, 932 So.2d 506(Fla.l1lst DCA 2006), Wod V.

Fl ori da Rock Industries, 929 So.2d 542(Fl a. 1st DCA 2006).

The Honorable Judge Ervin in his concurring opinion in

Lundy v. Four Seasons, Supra, stated F.S 440.34 does not clearly

and unanbi guously equate the reasonabl eness of the fee with the
statutory percentage formula, which is the construction Judge
Ervin woul d have placed on the statute were it not for the First

DCA' s decision in Wod v. Florida Rock Industries, Supra. Judge

Ervin specifically stated:

“. . . 1 find that nothing in the statute restricting a
Judges determnation of a fee's reasonableness to the
percentage forrmula. . .” Lundy v. Four Seasons, Supra,
concurring opinion of Judge Ervin at 512, 513.

Judge Ervin also stated in his concurring opinion in Lundy

v. Four Seasons Ccean Grand Pal m Beach, Supra:

“I'f the Wod panel’s interpretation of the statute is
correct, an attorney who defends on appeal a conpensation
award, a notion for an order enforcing a conpensation
award, or a notion for an order nodifying a conpensation
award would then be entitled to the sanme percentage fee
previously awarded him or her during the trial of the
claim regardless of the amobunt of time he or she expended
in the |ater proceeding. A duplicate fee, identical to that
authorized at trial, wthout consideration of the |[|abor
i nvol ved, would hardly be consistent with the Legislative
goal of reducing the enployer’s cost of wor ker s’
conpensati on i nsur ance prem uns, particularly in
circunstances where the fee authorized by the fornula is
substantial, and the attorney’ s involvenent mnimal. In ny
judgnment, the Legislature, in drafting the 2003 anendnents
to Section 440.34, could not have reasonably contenpl ated
such bizarre results.” Lundy v. Four Seasons (Ocean G and
Pal m Beach, Supra at 514.
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Al ternatively, Caimant would argue that even if a JCC is
ordinarily limted to the statutory guideline fee set forth in
F. S.440.34(1)(2003) in determning a “reasonable attorney’'s fee”
to be paid by an Enployer/Carrier, a JCC nay deviate from that

anount under extraordinary circunstances, Oive v. Mas, 811

So. 2d 644(Fl a. 2002), White v. Board of County Conm ssioners, 537

So.2d 1376(Fla.1989), WMkenson v. Martin County, 491 So.2d

1109( Fl a. 1986), Marion County v. Johnson, 586 So.2d 1163(Fl a.5'"

DCA 1991), Board of County Conm ssioners of Hillsborough County

v. Scruggs, 545 So.2d 910(Fl a. 2" DCA 1989).

I n Makenmson v. Martin County, Supra, this Honorable Court

held fee maximuns are unconstitutional when applied to cases
i nvol ving extraordinary circunstances or unusual representation.
This Honorable Court held a Trial Court may exceed the statutory
maxi mum in order to enable it to performits essential judicia

function of insuring adequate representation by conpetent
counsel. As such, this Honorable Court upheld a Trial Court’s
award of an attorney's fee exceeding the statutory limtations
for an attorney for his representation of an indigent crimna

defendant. The rule in Mkenson v. Martin County, Supra, 1is

still good law, Oive v. Mas, Supra.

Addi tional ly, in Board  of County  Conm ssi oners of

H ||l sborough County . Scruggs, Supr a, the Second DCA

specifically held that, although the right to counsel in
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criminal cases emanates from the 6'" Amendnent, and in civil
dependency and termnation of parental rights proceedings from
due process considerations, counsel is required in each case
because fundamental constitutional interests are at stake. As

such, the Second DCA in Board of County Conm ssioners of

Hi |l sborough County v. Scruggs, Supra, extended the Makenson v.

Martin County holding to civil cases thereby allowing a court to

deviate from a statutory mandat ed maxi mum fee under
extraordi nary circunstances.
The Makenson rational has been applied by sister courts in

wor kers' conpensation attorney's fees cases, lrwin v. Surdyk's

Li quor, 599 N W 132(Mnn. 1999), Joseph v. d.iphant Roofing

Conpany, 711 A. 2" 805(Del. Super 1997).

The present case is extraordinary and unusual, because
counsel for Caimant had to expend 80 hours to secure $3,244.21
in benefits for this injured worker because the E/C totally
controverted the claim

PO NT |

| F THE DETERM NATI ON OF THE JCC AND THE FI RST DCA THAT A
“REASONABLE ATTORNEY' S FEE" AS SET FORTH I N F.S. 440. 34( 3) (2003)
|'S LIM TED TO THE STATUTORY GU DELI NE FEE SET FORTH I N
F. S. 440.34(1) (2003) 1S CORRECT, THEN F.S. 440.34(1)(2003) AND
F. S. 440.34(3)(2003) AND F.S. 440. 34(7) (2003) ARE
UNCONSTI TUTI ONAL, | N THAT THEY VI'OLATE CLAI MANT' S RI GHT TO EQUAL
PROTECTI ON, PER ARTI CLE |, SECTION 2 OF THE FLORI DA CONSTI TUTI ON
AND ARTI CLE XIV, SECTION | OF THE UNI TED STATES CONSTI TUTI ON,
BECAUSE THERE |'S NO CORRESPONDI NG ATTORNEY' S FEE “CAP” ON ANY
ATTORNEY' S FEES PAI D TO COUNSEL FOR THE E/ C.
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When considering a statute that abridges a fundanental
right, Courts are required to apply the strict scrutiny standard
to determ ne whether the statute denies equal protection, Leve

Three Communi cations LLC v. Jacobs, 841 So.2d 447(Fl a. 2003).

The JCC, in the case at bar, specifically found as foll ows:

“M. Sutter has raised a nunber of constitutional
argunents. As noted above, a Judge of Conpensation C ains
| acks jurisdiction to adjudicate the constitutionality of a
statute. A JCC nust interpret and apply statutes as being
constitutional.” (V2-307).

The First DCA, in its opinion in the case at bar stated:

“The Appellants constitutional challenges to the statute,

as significantly anmended in 2003, were considered and

rejected in our recent decisions in Lundy v. Four Seasons

Ccean Grand Pal m Beach, 932 So.2d 506(Fl a.1lst DCA 2006);

and Canpbell v. Aramark, 933 So.2d 1255(Fl a.1st DCA 2006).
" Murray v. Mariners Health, Supra at 39.

The First DCA has also upheld the constitutionality of

F.S 440.34(3)(2003) in Buitrago v. Landry's, Supra, and La

Petite Acadeny v. Duprey, Supra.

It is Caimant’s position that if the JCC s order and the
First DCA's decision is correct, and the “reasonable attorney's
fee” to be paid by the E/C to Caimant’s attorney per the
provisions of F.S.440.34(3)(2003) is limted to the statutory
guideline fee set forth in F.S 440.34(1)(2003), then the
aforesaid statutes are facially unconstitutional as a denial of
the Claimant’s equal rights protection, because they inpose a

cap on the amount of attorney's fees counsel for Caimant my
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receive, but inpose no such sinmlar cap on the anmount of
attorney's fees that <can be paid to Counsel for the
Enpl oyer/ Carri er.

Article I, Section 2, of the Florida Constitution provides
as foll ows:

“Basic rights. — Al natural persons, female and nmale
alike, are equal before the law and have inalienable

rights, anmong which are the right to enjoy and defend life
and liberty, to pursue happiness, to be rewarded for
i ndustry. ”

Additionally, Article XIV, Section | of the United States

Constitution provides, inter alia:

“No State shall. . . deny to any person wthin its
jurisdiction the equal protection of the |aws.”

The constitutional right to equal protection nandates that

simlarly situated persons be treated alike, Level Three

Comuni cations LLC v. Jacobs, Supra. Under the strict scrutiny

standard, a Court nust review the legislation to ensure that it
furthers a conpelling Sate interest through the least intrusive
nmeans. The legislation is presunptively unconstitutional, North

Fl ori da Wnman’ s Heal t h Ser vi ces V. St at e, 866 So. 2d

612( Fl a. 2003) .
If a fundanental right is not at stake, the Courts apply

the rational basis test, Level Three Communications LLC v.

Jacobs, Supra. Under the rational basis test, the party

challenging the statute bears the burden of showing the
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statutory classification does not bear a rational relationship

to a legitimte State purpose, North Florida Wnman's Health

Services v. State, Supra, Level Three Comunications LLC wv.

Jacobs, Supra.
Fundanental rights are such that neither |liberty nor

justice would exists if they were sacrificed, Zurla v. Cty of

Dayt ona Beach, 876 So.2d 34(Fla.5'"™ DCA 2004). Included in this

category are such rights as those enunerated in the Bill of
Rights, or in the Florida Constitution, such as the right to go

to court to resolve disputes, De Ayala v. Florida Farm Bureau

Casualty Insurance Conpany, 543 So.2d 204(Fla.1989), Zurla v.

City of Daytona Beach, Supra, Doctors Lake Inc. v. Brand Smart

USA of West Pal m Beach, 819 So.2d 971(Fla.4'" DCA 2002).

| nposing a statutory cap on the amount of attorney's fees
that counsel for Caimnt can recover, wthout a correspondi ng
cap on the ampbunt of attorney's fees that counsel for the E/C
can recover affects fundanmental rights of a Caimnt, because
such a cap handicaps workers as opposed to enployers in the
adj udi catory process which requires the assistance of counsel.
It severely inpairs, if not elimnates, the ability of the
Claimants to obtain the assistance of counsel, and as such
inpairs or elimnates any neaningful due process or access to

the courts by an injured worker, Horn v. New Mexico Educators

Federal Credit Union, 889 P. 2" 234(N.M CT of App 1994), Wod
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v. Florida Rock Industries, Supra, Concurring opinion of the

Honorable J. Barfield. Furthernore, it adversely affects a
Claimant’s constitutional right to be rewarded for industry,

Article I, Section 2, Florida Constitution, De Ayala v. Florida

Farm Bureau Casualty I nsurance, Supra.

The necessity of a Cdaimant having representation of
adequate counsel in a workers' conpensation proceeding has |ong

been recogni zed by this Honorable Court. In Lee Engineering and

Construction Conpany v. Fellows, Supra, this Honorable Court

not ed t hat:

“I't is obvious that fees should not be so |low that capable
attorneys will not be attracted. . .” Lee Engineering and
Constructi on Conpany v. Fellows, Supra at 457.

In Davis v. Keeto Inc., 463 So.2d 368(Fla.l1lst DCA 1985),

the First DCA stated:

“Wthout the assistance of conpetent counsel, clai mant
would simlarly have been ‘helpless as a turtle on its
back’.” Davis v. Keto Inc., Supra at 371.

In Rivers v. SCA Services, 488 So.2d 873(Fl a.1st DCA 1986),

at 876, the First DCA stated:
“Application of the provisions of Section 440.34(1) in a
manner that pronmotes such a «chilling effect on the
Claimant’s right to obtain legal services . . . is
inconsistent with the benevol ent purposes of the Wrkers’
Conpensation Act.”
Claimant further respectfully submts this litigation is
not about attorneys, but about Caimants. The First DCA

recognized in Pilon v. Ckeel anta  Corporati on, 574 So. 2d




1200(Fla.1st DCA 1991), the true party in interest in an
attorney's fee issue is the Claimant. The First DCA further
i ndi cated any barrier which would affect the ability to review a

decision to award an attorney's fee coul d:

“Utimately result in a net loss of attorneys willing to
represent workers' conpensation Claimants. This could
ultimately result in a chilling affect on daimant’'s

ability to challenge Enployer/Carrier decisions to deny
clains for benefits and disrupt the equilibrium of the
party’s rights intended by the Legislature in enacting
Section 440.34.” Pilon v. Okeelanta Corporation, Supra at
1201.

The JCC in the case at bar, found, inter alia that:

“. . . The case was vigorously prosecuted and vigorously
defended. It involved difficult and conplex factual, |egal
and medi cal issues.” (V2-305).

Despite the difficulty of the issues involved in this case,
and despite the fact that counsel for O ainmnt expended 80 hours
of reasonable and necessary tine in obtaining the benefits
awar ded (V2-305), Cainmant was awarded a total attorney's fee of
$648.84 for an hourly rate of $8.11 per hour (V2-306). On the
ot her hand, counsel for the E/C expended 135 hours defending the
claimfor which he was paid $125 per hour for a total of $16, 050
(V1-185). There is no basis, under any standard of review, that
woul d support a statute which caps the anobunt of attorney's fees
counsel for Cainmant can receive, but inmposes no such cap upon

the amount of attorney's fees counsel for the Enployer/Carrier

can receive. A Caimant is not even free to contract with an
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attorney to pay an attorney’'s fee in excess of the statutory
gui del i ne anount, F.S 440.34(1)(2003).

In Horn v. New MeXxico Educators Federal Credit Union,

Supra, the New Mexico Court of Appeals held the Wrkers’
Conpensation Statute which capped an attorney's fee at $12,500
for a Claimnt’s attorney was unconstitutional as a denial of
the Claimant’s equal protection rights because there was no
corresponding cap on the anmpbunt of the attorney's fee an
Enpl oyer/ Carrier could pay their attorney. The New Mexico Court

in Horn, Supra, stated, inter alia

“The attorney's fee handicaps one side of an adversarial
proceedi ng and thus inposes the risk of appearing wthout
representation solely upon a class of litigants, the class
we have traditionally thought of as disadvantaged in these
ki nds of proceedings and the class in whose interest the
| egislation has been created. . .7 Horn v. New MXxico
Educators Federal Credit Union, Supra at 243.

The Honorable Judge Barfield in his concurring opinion in

Wod v. Florida Rock Industries, Supra, stated:

. The validity of the statute which severely inpairs
if not elimnates the ability of Caimnts to obtain the
assi stance of counsel has not been raised.” Wod v. Florida
Rock I ndustries, Supra at 545.

That issue is being raised on this appeal.

The First DCA, in Lundy v. Four Seasons Ocean Grand Palm

Beach, Supra, found F.S. 440.34(1) does not violate the equal
protection cl ause or due process cl ause because

F.S 440.34(1)(2003) bears a reasonable relationship to the

36



State’s interest in regulating fees so as preserve the benefits
awarded to the Caimant. Caimnt respectfully submts the
“rational basis” test enployed in Lundy, Supra, is not the
appropriate test, because a fundanental right is at stake

requiring a “strict scrutiny” review, North Florida Wrnman's

Heal th Services v. State, Supra.

Furt her nore, inmposing a statutory guideline fee on
Enpl oyer/Carrier paid attorney's fees under F.S. 440.34(3)(2003)
does not in anyway preserve the benefits awarded to the
Cl ai mant, because it is a paynent nade over and above the
benefits to which the Claimant is entitled. However, by capping
the amount of the E/C paid attorney's fees, irregardless of the
defenses raised by the E/C, conpletely defeats the Legislative
intent of interpreting the Wrkers’ Conpensation Statute in a
manner to ensure the quick and efficient delivery of needed
benefits to the C aimant, F.S 440.015(2003).

The E/C is only required to pay a Claimnts attorney's fee
if they fail to provide benefits within thirty days after an E/C
receives a Petition for Benefits, F.S 440.34(3)(2003). One of
the purposes of requiring the E/C to pay Caimant’s attorney for
successfully prosecuting a claimis because an E/C s conduct in
failing to pay benefits seriously interferes with the self

executing process of the statute, Rivers v. SCA Services of

Florida Inc., 488 So.2d 873(Fla.1st DCA 1986).
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The First DCA in Lundy v. Four Seasons, Supra, also found

that F.S 440.34(1)(2003) is not discrimnatory, arbitrary or
oppressive because it applies to all Cdaimants in a workers'
conpensati on proceeding. Caimnt contends F.S 440.34(1)(2003)
is a violation of Caimant’s equal protection rights because
there is no corresponding limtation on the anmount that an
Enpl oyer/ Carrier can pay their attorney.

F.S. 440.105(3)(c)(2003) makes it unlawful for any attorney
or other person to receive any fee or other consideration froma
person on account of services rendered for a person in
connection wth any proceedings arising out of Chapter 440
unl ess such fee, consideration or gratuity is approved by a JCC
That statute al so does not seemto apply to Enployer/Carriers.

PO NT |11
| F THE DETERM NATI ON OF THE JCC AND THE FI RST DCA THAT A
“REASONABLE ATTORNEY' S FEE” AS SET FORTH I N F. S. 440. 34(3) (2003)
'S LIMTED TO THE STATUTORY GUI DELI NE FEE SET FORTH I N
F. S. 440. 34(1) (2003) |I'S CORRECT, THEN F.S. 440.34(1)(2003),
440. 34(3) (2003) AND F. S. 440. 34(7)(2003) ARE UNCONSTI TUTI ONAL I N
THAT THEY VI OLATE THE CLAI MANT' S DUE PROCESS RI GHTS UNDER THE

PROVI SIONS OF ARTICLE |, SECTION 9 OF THE FLORI DA CONSTI TUTI ON
AND ARTI CLE XI'V, SECTION I OF THE UNI TED STATES CONSTI TUTI ON

The standard of review for a statute subject to a
substantive due process challenge that infringes fundanmenta
rights is the strict scrutiny standard of review, Smth v.

Fi sher, 965 So.2d 205(Fla.4'" DCA 2007), Haire v. Florida
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Departnent of Agriculture and Consuner Services, 870 So.2d

774(Fl a. 2004) .

Article |, Section 9, of the Florida Constitution provides:

“Due process — No person shall be deprived of life, liberty
or property w thout due process of law. . .~

Simlarly, Article XIV, Section | of the United States

Constitution provides, inter alia:

“. . . Nor shall any State deprive any person of Ilife,
|iberty or property w thout due process of law. . .~

The term “due process” enbodi es a fundanental conception of
fairness that derives ultimately fromthe natural rights of al

individuals, Ramrez v. State, 902 So.2d 386(Fl a.1lst DCA 2006).

To satisfy due process considerations, parties nmust be given a
meani ngf ul opportunity to present evidence and to be heard, AT

& T Wreless Services Inc. v. Castro, 896 So.2d 828(Fl a.1st DCA

2005). It includes the right to introduce evidence at a

nmeani ngful time and in a neaningful manner, Hnton v. Gold, 813

So. 2d 1057(Fl a. 4'" DCA 2002). The opportunity to be heard nust be

full and fair, not nmerely colorable or illusive, Smth v. Smth,

964 So.2d 217(Fl a. 2" DCA 2007), Ernie Haire Ford Inc. v. Galley,

903 So.2d 956( Fl a. 2" DCA 2005).
The opportunity to be represented by counsel in both civil
and crimnal proceedings is equated with due process, Tines

Publ i shi ng Conpany v. Burke, 375 So.2d 297(Fl a. 2" DCA 1979).
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Clai mant respectfully submts that if F.S. 440.34(1)(2003),
F. S. 440. 34(3) (2003) and F. S 440.34(7)(2003) was correctly
interpreted by the JCC and the First DCA in the case at bar and
the other previously cited cases of the First DCA then it
constitutes a violation of Clainmant’s procedural and substantive
due process rights. As previously indicated, if a Caimant’s
attorney's fee to be paid by the ECis |limted to the statutory
gui deline amount in all cases, including those which result in a
“mani festly unfair” fee, the statute severely inpairs, if not
elimnates, the ability of Clainmants to obtain the assistance of

counsel, Wod v. Florida Rock Industries, Supra, concurring

opi nion of the Honorabl e Judge Barfi el d.

By severely inpairing, if not elimnating the ability of
Claimants to obtain the assistance of counsel, a Caimnt’s due
process right to be heard, and to present evidence in a
nmeani ngful way, is elimnated. Any renmining due process rights
of an injured worker is illusory, in that it is highly unlikely
that an injured Caimnt would possess the necessary | egal
skills to successfully prosecute a workers' conpensation claim

As noted by the New Mexico Court in Horn v. New Mexi co Educators

Federal Credit Union, Supra, inposing the statutory cap on a

Claimant’s attorney's fee, particularly when it results in a
mani festly unfair fee, inposes the risk of appearing wthout

representation solely upon one class of litigants, the class
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that traditionally has been thought of as disadvantaged in these
kinds of proceedings, and the class in whose interest the

wor kers' conpensation | egislation has been created, Horn v. New

Mexi co Educators Federal Credit Union, Supra at 243.

(Under one limted set of circunstances, not applicable
herein, it was held daimant did not have a Constitutional right

to an attorney in a Wrkers Conpensation case, MDernott v.

M ani Dade County, 753 So.2d 729 (Fla. 1% DCA 2000).

Additionally, the JCC s determ nation, and the First DCA s
determination, that a Cdainmant’s “reasonable attorney's fee”
paid by the E/C per the provisions of F.S. 440.34(3)(2003), is
limted by the statutory guideline fee set forth in
F. S. 440.34(1)(2003), results in a facial violation of the
Claimant’s substantive due rights, by creating an irrebutable
presunption which severely and unduly restricts a Claimnt’s
attorney's fees in all cases. Prior to the 10/1/03 statutory
amendnent, the JCC could depart from the statutory guideline
fee, when the presunptive fee produced by the statutory fornula

is “manifestly unfair”, Davis v. Bonn Secours-Miria Mnor, 892

So. 2d 516(Fl a.1st DCA 2004). Under the current interpretation of
F. S. 440. 34(1) (2003), F. S. 440. 34(3) (2003) and
F. S. 440.34(7)(2003), there is no deviation from the statutory
guideline fee. There is an irrebutable presunption that the

statutory guideline fee produces a “reasonable fee”.
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This Honorable Court, in Recchi America Inc. v. Hall, 692

So.2d 153(Fl a.1997), held a Claimant’s constitutional rights to
due process were violated by a workers' conpensation statute
which created an irrebutable presunption that the Caimnt’s
injury in a drug free workplace was occasioned primarily by the
Claimant’s I ntoxi cation if t he Cl ai mant had positive
confirmation of drug or blood al cohol |evel of .10% or nore by
wei ght at the tine of the injury.

F. S. 440.34(1) (2003) by creating an irrebutable presunption
that the statutory guideline fee is, in all cases, a “reasonable
fee” is also an unconstitutional denial of a Cdaimant’s

substantive due process rights. See also dive v. Mas, Supra

(statutory maximum fees may be unconstitutional when they are
inflexibly inposed in cases involving unusual or extraordinary
ci rcunst ances.)

PO NT |V

| E THE DETERM NATI ON BY THE JCC AND THE FI RST DCA THAT A
“REASONABLE ATTORNEY' S FEE" AS SET FORTH I N F.S. 440. 34(3) (2003)
|'S LIM TED TO THE STATUTORY GU DELI NE FEE SET FORTH I N
F. S. 440.34(1) (2003) |'S CORRECT, THEN F.S. 440.34(1) (2003),

F. S.440. 34(3)(2003) AND F.S. 440. 34(7) (2003) ARE UNCONSTI TUTI ONAL
N THAT THEY VI OLATE CLATNMANT’ S Rl GHT TO ACCESS TO THE COURTS,
AS GUARANTEED BY ARTI CLE |, SECTION 21 OF THE FLORI DA
CONSTI TUTI ON.

The right to go to court to resolve disputes is a

fundanental right, Doctors Lake Inc. v. Brand Smart USA, 819

So.2d 971(Fla.4'™™ DCA 2002). As such, a statute which inpairs a
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Claimant’s ability to go to court to resolve disputes nust be

reviewed wunder the strict scrutiny standard, North Florida

Wnman’'s Health Services v. State, Supra.

Article I, Section 21 of the Florida Constitution provides:
“Access to courts — The courts shall be open to every
person for redress of any injury, and justice shall be
adm ni stered wi thout sale, denial, or delay.”

It is the responsibility of this Honorable Court to insure

that every citizen has access to the courts, Lussy v. Fourth

District Court of Appeal, 828 So.2d 1026(Fl a.2002) .

The pass constitutional nuster, access to the courts nust
be nore than nerely formal, it nust also be adequate, effective

and neani ngful, Chappell v. Rich, 340 F. 3'9 1279(11'" Cir. 2003).

The provision of the State constitution governing access to
courts is violated if the statute obstructs or infringes the
right to access to the court to any significant degree, Mtchell
v. Moore, 786 So.2d 521(Fl a.2001).

If the JCCs order, and the First DCA's decision in the
case at bar, i's accept ed, t hen t he provi si ons of
F. S. 440. 34(1) (2003), F.S. 440.34(3)(2003) and F.S. 440.34(7)(2003)
are unconstitutional as applied, because they severely inpair,
if not elimnate, the ability of a Caimant to obtain the
assi stance of counsel, particularly in cases involving snall
nmonetary ampounts. As such, the Caimant has been denied any

effective and neaningful access to the courts. Cearly, no
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attorney wants to undertake a contingent fee case when they wll
receive $8.11 an hour if they prevail. No attorney would be
willing to risk $2,098.83 of their own noney as advanced costs
as did counsel for Claimant in the case at bar (V1-26), when all
they can recover, if they prevail is $8.11 per hour.

In Lundy v. Four Seasons, Supra, the First DCA found

F. S. 440. 34(1) (2003) does not deny access to the court because
the argunment |acked evidentiary support. In the case at bar,
Cl aimant presented unrefuted testinony that if there is a
finding in this case that would only yield a fee in the anmunt
of $8 to $10 per hour, a Caimant would not be able to hire an
attorney to represent them (V2-202,235,236). In the case at bar,
Claimant presented testinony that it wuld be extrenely
difficult for a lay person to tackle the legal issues, the new
law issues, the old law issues wthout the assistance of
conpet ent counsel (V1-169, V2-203, 236).

Unquestionably an attorney is not going to be willing to
accept representation of a Caimant in a contingent fee case,
when the successful prosecution of that claim nets $8.11 per

hour.



PO NT V

| F THE DETERM NATI ON OF THE JCC AND THE FI RST DCA THAT A
“REASONABLE ATTORNEY' S FEE’ AS SET FORTH I N F.S. 440. 34( 3) (2003)
'S LIM TED TO THE STATUTORY GU DELI NE FEE SET FORTH I N
F. S. 440.34(1)(2003) |'S CORRECT, THEN F.S. 440. 34(1) (2003),

F. S. 440.34(3)(2003) AND F.S. 440.34(7)(2003) ARE
UNCONSTI TUTI ONAL, | N THAT THEY VI OLATE THE SEPARATI ON OF POJERS
PROVI SI ONS OF ARTICLE ||, SECTION 3, ARTICLE V, SECTION 1 AND
ARTI CLE V, SECTI ON 15 OF THE FLORI DA CONSTI TUTI ON.

Det ermi nati on of an unconsti t uti onal viol ati on of

separation of powers is de novo, Peninsular Properties Braden

River LLCv. City of Bradenton, 965 So.2d 160(Fl a. 2" DCA 2007).

Article 11, Section 3 of the Florida Constitution provides
as foll ows:

“Branches of government. - The powers of the State
government shall be divided into |egislative, executive and
judicial branches. No person belonging to one branch shall
exercise any powers ascertaining to either of the other
branches unl ess expressly provided herein.”

Additionally, Article 'V, Section 15 of the Florida

Constitution provides:
“Section 15. Attorney; admssion and discipline. - The
Supreme Court shall have exclusive jurisdiction to regul ate

the adm ssion of persons to the practice of law and the
di sci pline of persons admtted.”

Cl ai mant submits per the provisions of Article V, Section
15, of the Florida Constitution, this Honorable Court is the
exclusive governnental regulator of attorneys and the practice

of law. In Lee Engineering and Construction Conpany v. Fell ows,

Supra, this Honorable Court noted that “allowance of fees is a

judicial function” Lee Engineering and Construction Conpany V.
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Fell ows, Supra at 457. In the exercise of that power, this
Honorabl e Court has adopted Rule 4-1.5(b)(1)(A)-(H of the Rules
of Professional Conduct setting forth the factors for the
determ nation of reasonable attorney's fees. The factors are
simlar to those factors enunciated by this Court in Lee

Engi neering and Construction Conpany v. Fellows, Supra, when

this Honorable Court fined what <constituted a “reasonable
attorney's fee” in a workers' conpensation case.

In Makenson v. Martin County, Supra, this Honorable Court

held fee maxinmunms are unconstitutional when applied to cases
i nvol ving extraordinary circunstances or unusual representation.
Thi s Honorable Court stated:

“While they are facially wvalid, we find the statute
unconstitutional when applied in such manner as to curtail
the Court’s inherent power to ensure the adequate
representation of the crimnally accused. At that point,
the statute loses its usefulness as a guide to Trial Judges
in calculating conpensation and becones an oppressive
limtation. As so interpreted, therefore, the statute
i nperm ssi bly encroaches upon a sensitive area of judicia

concern, and therefore violates Article V, Section 1 and
Article 11, Section 3 of the Florida Constitution.”
Makenson v. Martin County, Supra at 1112.

This Honorable Court in Mkenson v. Mrtin County, Supra

al so st at ed:

“W find that the Trial Court has here net its burden of
showng that its actions in exceeding the statutory
maxi muns was necessary in order to enable it to performits
essenti al j udi ci al function of ensuring adequat e
representation by conpetent counsel. . .” Makenson v.
Martin County, Supra at 1113.
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Finally, this Honorable Court in Makenson v. Martin County

Supra, stated:

“I'n summary, we hold that it is within the inherent power
of the Florida Trial Courts to allow, in extraordinary and
unusual cases, departure from the statute’'s fee guidelines
when necessary in order to ensure that an attorney who has
served the public by defending the accused 1is not
conpensated in an amount which is confiscatory of his or
her tinme, energy and talents.” Mkenson v. Mrtin County,
Supra at 1115.

The rational e of this Honorable Court in Mikenson v. Martin

County, Supra, has extended to certain civil proceedings in

Florida. For exanple, the second DCA in Board of County

Commi ssioners of Hillsbhorough County v. Scruggs, Supra, held,

consistent with Mkenson v. Mrtin County, Supra, that a

statutory fee [imt i nposed by Section 39. 415 IS
unconstitutional as applied to extraordinary and unusual civi
dependency proceedi ngs.

The rationale utilized by this Honorable Court in Mikenson

v. Martin County, Supra, has been applied by Sister Courts in

wor kers' conpensation proceedings, lrwin v. Surdyk’s Liquor, 599

NW 132(Mnn.. in 1999), Joseph v. diphant Roofing Conpany,

711 A 2" 805(Del. 1997).

In Mnnesota, the Legislature enacted an inflexible fee cap
in 1995 that was simlar to the 2004 version of F.S.440.34 that
is at issue here. Applying the sanme reasoning used by the

Flori da Suprene Court in Makenson, Supra, the M nnesota Suprene
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Court struck down the fee cap on separation of powers grounds,

Irwin v. Surdyk’s Liquor, Supra.

In Irwin v. Surdyk’s Liquor, Supra, the M nnesota Suprene

Court recogni zed that delegation of quasi judicial functions to
executive branch agencies, including regulation of attorney's
fees, was permssible in legislative specialty areas such as
taxation and workers' conpensation “but only so long as the
expansion of that delegation did not result in a significant

i npi ngenment on the judicial branch”, Ilrwin v. Surdyk's Liquor,

Supra at 140.
The M nnesota court stated:

“Thus, actions by the Conm ssion, including regulation of
attorney's fees, are permssible only so long as they | ack
judicial finality and are subject to judicial review
Accordingly, we do not take issue wth the actual
percentage or dollar limtations adopted by the Legislature
in Mnn. Stat. Section 176.081(1998). The Legislature has
been vested wth wde discretion in mking laws and
determ ning issues of public policy, even when those issues
i nvol ve establishing attorney's fee guidelines. However, in
order for the legislative guidelines to be constitutionally
perm ssible, we nust retain final authority over attorney's
fee determnations.” Irwin v. Surdyk’s Liquor, Supra at
141.

The Mnnesota Court went on to state |legislation that
prohibits any deviation from the precise statutory anount of
awardable fees “inpinges on the Judiciary's inherent power to
oversee attorneys and attorney's fees by depriving this Court of
a final independent review of attorney's fees.” lrwin V.

Surdyk’s Liquor, Supra at 141,142. As such, the M nnesota court
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in lrwin v. Surdyk’s Liquor, Supra, held the inflexible fee cap

was unconstitutional as it violated the doctrine of separation
of powers contained in the Mnnesota Constitution.

The First DCA in Lundy v. Four Seasons, supra at 509 held

the legislature did not encroach upon the powers of the
judiciary by anmending section 440.34(1) to restrict the paynent
of fees to a percentage of benefits secured, because the state
has a legitinate interest in regulating attorney’'s fees in
wor kers conpensati on cases.

Claimant submts F.S 440.34(1)(2003), which prohibits any
deviation from the precise statutory anount of awardable fees
under any circunstance inpinges on this Honorable Court’s
i nherent power to oversee attorneys and attorney's fees by
depriving this Honorable Court of a final independent review of
attorney's fees. C ai mant t he inflexible fee cap in
F. S. 440.34(1)(2003) is unconstitutional because it violates the
doctrine of separation of powers contained in the Florida
Constitution.

Judges of Conpensation C ains are executive branch

officers, not judicial branch officers, Jones v. Chiles, 638

So.2d 48 (Fla. 1994). However, review of any Order of a JCCis
by the First DCA, F.S. 440.271(2006) and therefore the Courts
retain ultimate determ nation of a reasonable attorney fee in a

Wor kers Conpensati on case.
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CONCLUSI ON

Cl ai mant t hat when a d ai mant is entitled to an
Enpl oyer/ Carrier paid attorney's fee, Caimant is entitled to a
“reasonable” fee per F.S. 440.34(3)(2003) to be determ ned

utilizing the Lee Engineering factors. Alternatively, d ainmant

submits a JCC, wunder exceptional circunstances, nay exceed a
statutory guideline fee.

| f Enployer/Carrier paid attorney's fees per the provisions
of F.S.440.34(3)(2003) are capped at the statutory guideline
amount set forth in F.S. 440.34(1)(2003), then F.S.440.34(2003)
is an unconstitutional denial of Caimant’s equal protection,
due process, access to the courts, and separation of powers.

Werefore, Caimant respectfully requests this Honorable
Court enter an order reversing the First DCA s opinion of
10/ 16/ 06, that this Honorable Court remand this matter back to
the JCC for determ nation of a “reasonable” attorney's fee for

counsel for Cainmant, based on the Lee Engineering criteria, or

alternatively find that F.S. 440.34(2003) is unconstitutional.

Respectful ly Submtted,

Bill MCabe, Esquire
1450 SR 434 West,

Suite 200

Longwood, Florida 32750
(407) 830-9191

Fla. Bar No.: 157067
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