I N THE SUPREME COURT OF FLORI DA

M CHAEL 4 SI,
Appel | ant,

V. CASE NO. SQ07-319

STATE OF FLORI DA,

Appel | ee.

ON APPEAL FROM THE SECOND DI STRI CT COURT OF APPEAL
STATE OF FLORI DA

ANSVEER BRI EF OF APPELLEE

Bl LL McCOLLUM
ATTORNEY GENERAL

ROBERT J. KRAUSS

Chi ef Assistant Attorney Ceneral
Bureau Chief, Tanpa Crimnal Appeals
Fl orida Bar No. 238538

RI CHARD M FI SHKI N

Assi stant Attorney Ceneral

Fl ori da Bar No. 0069965
Concourse Center 4

3507 Frontage Road, Suite 200
Tanpa, Florida 33607

(813) 287- 7900

Fax (813) 281-5500

COUNSEL FOR APPELLEE



TABLE OF CONTENTS

PAGE NO

TABLE OF AUTHORI TIES . . . . e i
PRELI M NARY STATEMENT . . . . . e e %
STATEMENT OF THE CASE AND FACTS. . .. ... . i 1
SUWARY OF THE ARGUMENT . . . . . e e e e 4
ARGUMENT . . . o 5
F SSUE | . 5

DD THE TRIAL COURT ERR | N RESENTENCI NG APPELLANT AS REQUI RED
BY THE DECI SION OF THI S COURT. ( RESTATED)

I SSUE |1 . 9

THE TRIAL COURT DI D NOT ABUSE | TS DI SCRETI ON | N | MPOSI NG
CONSECUTI VE SENTENCES ON RESENTENCI NG, S| NCE THE AGGREGATE
SENTENCE WAS SUBSTANTI ALLY LESS THAN THE ORI Gl NAL SENTENCE.
( RESTATED)

FSSUE |1 o 15

THE TRIAL COURT DI D NOT ABUSE | TS DI SCRETI ON | N NOT TAKI NG
| NTO ACCOUNT OTHER SENETNCES | N OTHER SEXUAL ABUSE CASES.
( RESTATEd)

CONCLUSI ON. . .o e e e e e e 18
CERTI FI CATE OF SERVI CE . . . . .. e e i 18
CERTI FI CATE OF FONT COWMPLI ANCE. . . ... .. . e 18



TABLE OF AUTHORI TI ES

PAGE NO.
Cases
Adaway v. State,
902 So. 2d 746 (Fla. 2005) ........ .. 17
Al abama v. Sm t h,
490 U.S. 794 (U.S. 1989) .. ..t 12

Apprendi v. New Jersey,
530 U. S. 466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000) .. 8, 9, 12

Bar ni shin v. State,
927 So. 2d 68 (Fla. 1st DCA 2006) .......... ..., 6, 7, 8

Bell v. State,
573 So. 2d 10 (Fla. 5th DCA 1990) .......... .. ... 6

Brown v. State,
152 Fla. 853, 13 So. 2d 458 (Fla. 1943)................. 16, 17

Brown v. State,
701 So. 2d 410 (Fla. 1st DCA 1997) ......... ... 14

Caneron v. State,
807 So. 2d 744 (Fla. 4th DCA 2002) ......... ... 14

Chaffin v. Stynchconbe,
412 U.S. 17 (1973) . . o e 11

Cronpton v. State,
728 So. 2d 1188 (Fla. 1st DCA 1999) ......... ... . ... 5

Dani el s v. State,
491 So. 2d 543 (Fla. 1986) ....... ... . . i, 6, 7

Davis v. State,
123 So. 2d 703 (Fla. 1960) . ... ... . e 16

Doggett v. State,
584 So. 2d 116 (Fla. 1st DCA 1991) ............ . . ..., 14

Dougl as v. California,
372 U.S. 353 (1963) . ... i 10

Draper v. Washi ngton,
372 U.S. 487 (1963) ... . i 11




Drynon v. State,
878 So. 2d 438 (Fla. 1st DCA 2004) ......... ... 7

G si v. State,
848 So. 2d 1278 (Fla. 2d DCA 2003) ........ ... ... 1, 9

G si v. State,
909 So. 2d 531 (Fla. 2d DCA 2005) ...... ... 1, 12

G si v. State,
948 So. 2d 816 (Fla. 2nd DCA 2007) ............... 1, 8, 13, 17

Giffinv. California,
380 U.S. 609 (1965) .. ... .. . i 10

Giffinv. Illinois,
351 U.S. 12 (1956) . ...t e 10

Hender son v. State,
651 So. 2d 822 (Fla. 4th DCA 1995) ......... ... .. ... 14

Johnson v. Avery,
393 U.S. 483 (1969) ... ... . e 10

Keene v. State,
500 So. 2d 592 (Fla. 2d DCA 1986) ........ ... 7

Lane v. Brown,
372 U.S. 477 (1963) . ... e 10

Ll oyd v. State,
844 So. 2d 713 (Fla. 2d DCA 2003) ........ ... 14

Mann v. State,
453 So. 2d 784 (Fla. 1984) ... ... .. . . . .. e 14

Martin v. State,
452 So. 2d 938 (Fla. 2d DCA 1984) ... ... ... . ... 6

North Carolina v. Pearce,
395 U.S. 711 (1969) ... ... e 9, 11

Pel ham v. State,
815 So. 2d 733 (Fla. 2d DCA 2002) ......... . ... 14

Ri nal di v. Yeager,
384 U.S. 305 (1966) . .... ... i e 11




Short v. United States,
120 U. S. App. D. C 165, 344 F.2d 550 (D.C. Cr. 1965) ..... 10

Singleton v. State,
760 So. 2d 250 (Fla. 2d DCA 2000) ......... ... 14

Texas v. MCul |l ough,
475 U.S. 134 (1986) . . . o 11

United States v. Goodw n,
457 U.S. 368 (1982) . ... . i 11

United States v. Jackson,
390 U.S. 570 (1968) . ... .. 10

Wal | ace v. State,
299 So. 2d 643 (Fla. 1st DCA 1974) . ....... . ... .. 16

Wasman v. United St ates,
468 U.S. 559 (1984) . ... . . . 12

Wl son v. State,
913 So. 2d 1277 (Fla. 2d DCA 2005) ......... ... .. 13

W nt her v. State,
812 So. 2d 527 (Fla. 4d DCA 2002) ........ ... 16

Worcester v. Conmi SSi oner ,
370 F.2d 713 (1st Cir. 1966) . ... ... . i 10

Yankovski v. State,
785 So. 2d 1283 (Fla. 5th DCA 2001) .......... ... ... 14

O her Authorities

§ 921.0024(2), Fla. Stat. (2000) . .. ..o, 15
§ 921.0026(2)(d), Fla. Stat. (2000) .. .. ...uurureeann ., 15
§ 921.161, Fla. Stat. (2004) ... 5



PRELI M NARY STATEMENT

The record on appeal is contained in one volune. The pages
in the volunme have stanped nunbers on the lower right of the
page. Al'l nunmbers are consecuti ve. Ref erence to the record
will be (R __) using the stanped nunbers.

It should be noted the only issue certified, and thus upon
which jurisdiction was granted, dealt wth the question of
whet her, since the sentence was changed from concurrent to
consecutive, Appellant should get credit for tinme served on each
of the consecutive sentences.

Since the Appellant has raised all the issues presented to
the Second District anew in this Court, Appellee has answered
each, but issues other than the certified question should not be

consi der ed.



STATEMENT OF THE CASE AND FACTS

This case arrived here based upon a certified question from
the District Court:
| S A DEFENDANT, ON RESENTENCI NG, ENTI TLED TO
CREDIT ON EACH NEWY |MPOSED CONSECUTI VE
SENTENCE FOR PRI SON TI ME ALREADY SERVED ON
THE ORI G NAL CONCURRENT SENTENCES?

Gsi v. State, 948 So. 2d 816 (Fla. 2nd DCA 2007)

Appel l ee herein incorporates the statenent of the case
facts and case as set forth in the answer brief in the Second
District case.

Appel | ee accepts Appellant’s statenent of the case with the
foll owi ng additi ons and corrections:

Appel lant was originally convicted after a trial of four
counts of lewd and |ascivious acts on a child under sixteen,
ei ght counts of handling and fondling a child under sixteen, one
count of interference with custody, and one count of seduction
of a child via conputer. (R 20)

The Second District Court of Appeal, in Gsi v. State, 909

So. 2d 531 (Fla. 2d DCA 2005)! reversed, after new appellate
counsel was assigned to brief additional issues, one of the |ewd
and lascivious charges and all of the fondling charges and

sentences were vacated as a violation of double jeopardy, based

! This Court, in Gsi v. State, 848 So. 2d 1278 (Fla. 2d DCA
2003) ordered the trial court to assign new appellate counsel to
brief issues enunerated in the opinion.




upon a failure of the jury to find penetration. The case was
remanded for resentencing.

At the resentencing hearing® on Decenber 14, 2005 (R 97),
Appel lant’s counsel argued the State, once Appellant had been
sentenced to concurrent ternms, was vindictive to resentence him
to consecutive terns. Further, because he was originally
sentence to the bottom of the guideline range, he should again
be sentenced to the bottomof the range. (R 106)

The State responded that the trial court had determned 71
year sentences concurrent were the appropriate sentences, not
because that was the bottom of the range. (R 107)

After further ar gument , the trial court pr onounced
sent ence.

THE COURT: kay. Thank you. And if
the defendant w Il stand. And the Court
having listened carefully to what was said
today and having reviewed the sentencing
that took place in 2000 and taking into
account the enticenent of an educated person
who was conputer savvy and the devastating
effect of his actions on a child of 13 years
of age and the devastating and destructive
effect that those actions had on her life
and continues to have on her life and even
on her famly, the Court finds that you,
M chael G si, should be sentenced on counts
one, count two, and count four, to 15 years
on each count to be served consecutively for
a total of 45 years from the date of the
original sentence, which was My 26th of
2000, with credit for tinme served prior to

2 The same judge who originally sentenced Appellant al so presided
at the resentencing.



that and credit for time served since the
date of sentencing in the Departnent of
Corrections.

And you are remanded to the Departnent
of -- or resent to custody of the Depart nent
of Corrections to serve that sentence in the
state prison system You have 30 days to
appeal . And when | said in the prior
sentencing that | was being generous by
sentencing you at that tinme to 71 years, it
was because ny alternative would have been a
life sentence and | think that you are once,
again, the recipient of generosity, because
the acts that you commtted as an adult with
his own famly and the effects on your own

famly as well as that of those on the
victim were horrendous.
(R 167-168)

After hearing the sentence, Appellant’s counsel clained he
was entitled to time served on each of the consecutive sentences
the trial court inposed. The State responded the cal cul ation of
proper credit for time served is done by the Departnent of

Corrections based upon the sentencing docunents. (R 169)



SUMVARY OF THE ARGUVENT

The trial court did not err in resentencing Appellant as

required by the decision of this court. The sentence was not
vindictive. It was legal. Credit for tinme served was properly
appl i ed.

The trial court did not abuse its discretion in inposing
consecutive sentences on resentencing, since the aggregate
sentence was substantially less than the original sentence.

The trial court did not abuse its discretion in not taking

into account other sentences in other sexual abuse cases.



ARGUVENT

| SSUE |

DID THE TRIAL COURT ERR I N NOT CREDI TI NG THE
APPELLANT WTH TIME SERVED ON EACH OF THE
THREE CONSECUTI VE COUNTS OF HI'S RESENTENCE.
( RESTATED)

Appel l ant clainms since the original sentence was concurrent
and the resentence was consecutive, Appellant is entitled to
time served on the three counts for which he was newy
sent enced. In other words, since he had served over five years
on the original concurrent sentences, he should get five years
credit on each count in which he was resentenced consecutively,
or a total of in excess of fifteen years credit, though he only

served a third of that tine.

Section 921.161(1), Florida Statutes (2004),
directs that any person sentenced nust
receive credit for all tinme spent in jail
prior to the inposition of sentence. See
Cronpton v. State, 728 So. 2d 1188, 1189
(Fla. 1st DCA 1999)("The failure to award

j ail credit for tinme served bef ore
sent enci ng constitutes an i1l egal
sentence."). But t he preci se | egal

consequences of spending tinme in jail before
initial sentencing can remain unclear until
acquittal or sentencing. If a defendant is

acquitted of all charges, of course, his
prosecution wll result in no sentence
against which time spent in jail mnust be
credited under section 921.161(1). | f

convicted of a single offense, the defendant
is entitled to credit for tine he spent in
jail before any incarcerative sentence was
pronounced.

If convicted of nmultiple offenses, the
def endant nust be given credit only on the



first of consecuti ve sent ences. When
consecutive sentences are inposed, "t he
defendant 'is not entitled to have his jai
time credit pyram ded by being given credit
on each sentence for the full tinme he spends
in jail awaiting disposition.'" Daniels v.
State, 491 So. 2d 543, 545 (Fl a.
1986) (enphasis omtted)(quoting Martin v.
State, 452 So. 2d 938, 938-39 (Fla. 2d DCA
1984)). See also Bell v. State, 573 So. 2d
10, 11 (Fla. 5th DCA 1990). On the other
hand, when a defendant 1is entitled to
present ence jail-tinme credit agai nst
concurrent sentences, jail tinme must be
credited against each concurrent sentence.
See Daniels, 491 So. 2d at 545. When
sentences are inposed concurrently, t he
def endant receives credit on each sentence
for tine spent in jail before sentencing.

Barnishin v. State, 927 So. 2d 68, 70-71 (Fla. 1st DCA 2006)

Though Barni shin speaks about an initial sentence, with the
time served prior to conviction and sentence, the logic is no
different for a resentence after a determnation the original
sentence was il egal.

In crafting the certified question, the Second District

sai d:
G si clains the trial court was
required to give credit for time served on
each of the three resentenced counts. He

argues that, wuntil he was resentenced on
Decenber 14, 2005, he served five years on
each of his concurrent sent ences, and
pur suant to section 921. 161, Fl ori da

Statutes (1997), credit for time served on
each count is mandatory. In other words, the
total credit Gsi seeks is fifteen years-
five years on each of his new consecutive
sent ences. W cannot adopt this logic
because it elevates a legal fiction into a
reality that would thwart society's ability
to have its judges fully inpose a punishnent



that the judges believe to be appropriate.
Section 921.161 is not applicable to this
case because it addresses the requirenent
for county jail time credit incurred while a
defendant awaits sentencing and does not
address the application of state prison tine
served prior to a resentencing. In any
event, jail credit agai nst consecutive
sentences is nmandatory on only one of the
consecutive sentences; anything further is
discretionary with the sentencing court. See
Keene v. State, 500 So. 2d 592, 594 n.2
(Fla. 2d DCA 1986).

G si also asserts that case | aw supports his
argunent, primarily relying on Drynon v.
State, 878 So. 2d 438 (Fla. 1st DCA 2004).
However, Drynon was a certiorari proceeding
dealing with a defendant's right to receive
credit for unforfeited gain tine when |ater
resentenced to consecutive terns. 1d. Thus,
Drynmon does not control the outcone here
because it does not deal wth the issue
before us. Rather, we find the logic of
Barnishin v. State, 927 So. 2d 68 (Fl a. 1st
DCA 2006), persuasive, even though it deals
only with county jail time credit.

If convicted of nmultiple offenses, the
def endant nust be given credit only on the

first of consecutive sent ences. When
consecutive sentences are inposed, "t he
defendant 'is not entitled to have his jai

time credit pyram ded by being given credit
on each sentence for the full tinme he spends
injail awaiting disposition.""

Bar ni shin, 927 So. 2d at 71 (quoting Daniels
v. State, 491 So. 2d 543, 545 (Fla. 1986)).
However , "[w] hen sentences are inposed
concurrently, the defendant receives credit
on each sentence for time spent in jai

before sentencing.” 1d. By way of analogy,
because a resentencing hearing inposes a new
sentence, the state prison tine served
becomes tantamobunt to county jail tine
served awaiting sentencing. If accorded the



same treatnment, this jail credit nmust be
given at sentencing, but the issue of
whether credit wll be given on each
consecutive sentence remains the prerogative
of the sentencing judge.

Al though we find the logic of Barnishin
persuasive in this affirmance, Barnishin is
factual |y distingui shable because it did not
deal with the issue of prison credit in the
context of resentencing. Thus, because there
is little case law in this area and none
exactly on point to our know edge and
because this concerns a matter of statew de
i mpact upon which trial courts wll need
future guidance, we certify a question of
great public inportance for the suprene
court to consider providing resolution:

Gsi v. State, 948 So. 2d 816 (Fla. 2nd DCA 2007)

What Appellant now seeks, and sought on appeal to the
Second District, is counter intuitive. He seeks not tine
served, but tinme served stacked on to tinme he has not yet
served. His argunment is also flawed because it is predicated
upon his claimhe is entitled to be sentenced only concurrently,
because this is what happened the last tine. He neglects to
appreciate, that by his own actions (and the fortuitous change

in the law brought about by Apprendi v. New Jersey, 530 U S.

466, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000), which was decided
after Appellant was originally sentenced) the original sentence
was vacated and a new sentencing hearing ordered.

Appellant is not entitled to credit for three tines the

time he already spent prior to his resentence.



| SSUE | |

THE TRIAL COURT DID NOT ABUSE ITS DI SCRETION IN
| MPCSI NG CONSECUTI VE SENTENCES ON RESENTENCI NG,
SINCE THE AGGREGATE SENTENCE WAS SUBSTANTI ALLY
LESS THAN THE ORI G NAL SENTENCE. ( RESTATED)

The initial sentence in this case was illegal based upon

Apprendi v. New Jersey, 530 U S. 466 (2000), however, the tria

court did not have the benefit of Apprendi at the tinme of
sent enci ng®.

At original sentencing, the trial court sentenced Appell ant
on the sexual abuse counts to 71 years in prison concurrent,
predi cat ed upon penetration, which was not presented to the jury
for there deternination*. (R 107)

Appellant now clains the change of Appellant’s sentence
from concurrent to consecutive is vindictive. The United States

Supreme Court in North Carolina v. Pearce, 395 U S 711 (1969),

di scussed vi ndictive sentencing.

It can hardly be doubted that it would
be a flagrant violation of the Fourteenth
Amendnment for a state trial court to follow
an announced practice of inposing a heavier
sentence upon every reconvicted defendant

3 Appellant was sentenced on My 26, 2000. The opinion in
Apprendi was issued on June 26, 2000. Therefore, this was a

pi pel i ne case. Appel l ate counsel should have been aware of
Appr endi . Dates are set forth in Gsi v. State, 848 So. 2d

1278, 1282 (Fla. 2d DCA 2003), which opinion appointed new
appel l ate counsel to prosecute the appeal.

* The two third degree felonies, which this Court affirned, are
not relevant to this claim since Appellant has already served
his sentence on those.



for the explicit purpose of punishing the
def endant for his having succeeded in
getting his original conviction set aside.
Where, as in each of the cases before us,
the original conviction has been set aside
because of a constitutional error, the
i mposition of such a punishnment, "penalizing
t hose who choose to exercise"” constitutional
rights, "would be patently unconstitu-
tional." United States v. Jackson, 390 U. S
570, 581. And the very threat inherent in
the existence of such a punitive policy

would, with respect to those still in
prison, serve to "chill the exercise of
basic constitutional rights.” 1d., at 582.

See also Giffin v. California, 380 U.S.
609; cf. Johnson v. Avery, 393 U S. 483. But
even if the first conviction has been set
aside for nonconstituti onal error, t he
inmposition of a penalty upon the defendant
for having successfully pursued a statutory
right of appeal or collateral renedy would
be no less a violation of due process of
| aw. "A  new sentence, wth enhanced
puni shnment, based upon such a reason, would
be a flagrant violation of the rights of the
defendant.” Nichols v. United States, 106
F.2d 672, 679. A court is "without right to

. . . put a price on an appeal. A
defendant's exercise of a right of appeal
must be free and unfettered. . . . It 1is

unfair to use the great power given to the
court to determne sentence to place a
defendant in the dilemma of making an unfree
choice."” W rcester v. Conm ssioner, 370 F.2d
713, 718. See Short v. United States, 120 U
S. App. D. C 165, 167, 344 F.2d 550, 552.
"This Court has never held that the States
are required to establish avenues of
appellate review, but it is now fundanental
that, once established, these avenues nust
be kept free of unreasoned distinctions that
can only inpede open and equal access to the
courts. Giffin v. Illinois, 351 US. 12
Douglas v. California, 372 U S. 353; Lane v.
Brown, 372 U. S. 477, Draper v. Washington,

10



372 U.S. 487." R naldi v. Yeager, 384 US
305, 310-311

North Carolina v. Pearce, 395 U S. 711, 723-725 (U.S. 1969)

Since handing down Pearce, the Suprene Court has Ilimted
its application.

Wiile the Pearce opinion appeared on
its face to announce a rule of sweeping
di rensi on, our subsequent cases have nade
clear that its presunption of vindictiveness
"do[es] not apply in every case where a
convi ct ed def endant receives a higher
sentence on retrial." Texas v. MCull ough,
475 U.S., at 138. As we explained in Texas
v. MCullough, "the evil the [Pearce] Court
sought to prevent"” was not the inposition of
"enlarged sentences after a new trial" but
"vindictiveness of a sentencing judge."
| bid. See also Chaffin v. Stynchconbe, 412
US 17, 25 (1973) (the Pearce presunption
was not designed to prevent the inposition
of an increased sentence on retrial "for
some valid reason associated with the need
for flexibility and discretion in the
sentencing process,” but was "prem sed on
t he appar ent need to guard agai nst
vi ndi cti veness in t he resent enci ng
process"). Because the Pearce presunption
"may operate in the absence of any proof of
an inproper notive and thus . . . block a
legitimate response to crimmnal conduct,"”
United States v. Goodwin, supra, at 373, we

have |limted its application, like that of
"ot her "judicially creat ed means of
effectuating the rights secured by the
[ Constitution],'™ to circunstances "where
its ' obj ectives are t hought nost
efficaciously served,'" Texas v. MCull ough,
supra, at 138, quoting Stone v. Powell, 428
u. S 465, 482, 487 (1976) . Such
circunstances are those in which there is a
"reasonable likelihood,” United States .
Goodwi n, supra, at 373, that the increase in
sent ence IS t he pr oduct of act ual

11



vi ndi ctiveness on the part of the sentencing
authority. \Were there is no such reasonable
i kelihood, the burden remains upon the
defendant to prove actual vindictiveness,
see Wasman v. United States, 468 U.S. 559
569 (1984).

Al abama v. Smith, 490 U S. 794, 799-800 (U.S. 1989)

Unli ke the Federal cases cited above, Appellant did not
receive a greater sentence, but his total sentence was | owered
from71 to 45 years.

Appel l ant further argues the re-sentence was in violation

of the spirit of Gsi v. State, 909 So. 2d 531 (Fla. 2d DCA

2005) (Gsi Il1) (See Brief at page 8). Appellant goes on to say
that the Second District ordered contact points be substituted
for penetration points previously applied.

It needs to be pointed out that the State conceded this
point in the District Court because after the original
sentencing hearing and during the appeal process, the United

States Suprene Court canme down with the decision in Apprendi v.

New Jersey, 530 U.S. 466, 120 S.C. 2348, 147 L.Ed.2d 435

(2000). At the tine of the sentencing, the trial court’s
assessing victim injury points was correct based upon the |aw
prior to June 26, 2000. Only because this was a pipeline case,
did Apprendi apply.

However, Appellant now clains, as he did below the

resentence was defective because it did not follow the nandate

12



of the Second District. In addressing that claim below the
Second District said:

First, Gsi clains that his sentences violated
Gsi |I. In Gsi |, we inposed no limtations on
the trial <court's resentencing schene, except
that Gsi was to be sentenced using contact
points instead of penetration points. On renmand,

G si was sentenced using contact points. Thus,

there is no credence to the assertion that the
trial court did not follow our nandate. As noted
at oral argument, Gsi's malaise in this regard
relates nmore to his general assertion that
because the original sentences fell near the |ow
end of the guidelines, so too should the new
sent ences; in other words, the resentencing
proceedi ng should be nore of a formality than a
"de novo" sentencing hearing. The case |aw on
this issue dictates otherwise. See WIson V.

State, 913 So. 2d 1277, 1279 (Fla. 2d DCA 2005)
(noting that the defendant nmay or may not obtain
a different sentence upon resentencing based on a
corrected scoresheet).

Gsi v. State, 948 So. 2d at 816 (Fla. 2d DCA 2007)

This case stenmmed from conduct occurring after October 1,
1998. A legal sentence for three second degree felonies could
be, if the trial court so dictated, fifteen years on each count,
which is exactly what the trial court did here. The total
sentence of forty five years was based upon stacking the counts.
A score sheet, if one were not done, was not necessary based
upon the State’'s requested and approved sentence. Wen a
penalty at the maxinmum allowed by statute is inposed, victim

injury points are irrelevant, though the trial court can

13



certainly take into consideration the conduct proved through

trial.

Appel | ant also clainse the State’s presentation  of
addi ti onal evidence at the re-sentencing violated double
j eopardy because the State already had the opportunity to
present evidence at the original hearing. Appel | ant does not
account for the fact the sentence handed down at the origina
hearing was in part reversed.

In a concurring opinion in Lloyd v. State, 844 So. 2d 713

(Fla. 2d DCA 2003), a case dealing with presenting evidence for
enhancenent after the first sentence was reversed for
i nsufficient evidence of prior felonies, Judge Al tenbernd said:

Al though the topic is sonmewhat conplex, as a
general proposition, double jeopardy does not
apply to sentencing hearings. See Doggett v.
State, 584 So. 2d 116 (Fla. 1st DCA 1991). So
long as double jeopardy is not inplicated, I
believe that both sides to the controversy are
sinply entitled to a new sentencing hearing where
the necessary evidence is presented and the
correct law is applied. See Caneron v. State, 807
So. 2d 744 (Fla. 4th DCA 2002); Brown v. State
701 So. 2d 410 (Fla. 1st DCA 1997); Henderson v.
State, 651 So. 2d 822 (Fla. 4th DCA 1995). See,
e.g., Pelham v. State, 815 So. 2d 733 (Fla. 2d
DCA 2002); Singleton v. State, 760 So. 2d 250
(Fla. 2d DCA 2000); Yankovski v. State, 785 So.
2d 1283 (Fla. 5th DCA 2001); see also Mnn v.
State, 453 So. 2d 784 (Fla. 1984).

Ll oyd, 844 So. 2d at 714-715

14



| SSUE | | |

THE TRIAL COURT DID NOT ABUSE ITS
DISCRETION IN NOT TAKING |NTO ACCOUNT
OTHER SENTENCES N OTHER SEXUAL ABUSE
CASES. ( RESTATED)

Appel l ant next alleges because other courts at other tines
and places have given different sentences for what he clains to
be simlar behavior, this sentence is inproper because it is not
proportional. A request for a downward departure was nade at
the resentencing hearing and rejected by the trial court. That
was wthin the discretion of the trial court. There is no claim
here the sentence inposed is illegal, only that it is
I nappropri ate.

For each def endant, t he Crimna
Puni shent Code est abl i shes a "l owest
perm ssible sentence." 8§ 921.0024(2), Fla.
Stat. (2000). The code provides that a
"court may inpose a departure below the
| owest perm ssible sentence based upon
circunstances or factors that reasonably
justify the mtigation of the sentence." 8§
921. 002(3), Fl a. St at . (2000) (enphasis
added). One of those mtigating factors is
physical disability which is anenable to
treatment. See § 921.0026(2)(d), Fla. Stat.
(2000). However, the use of the word "my"
shows that the determ nation of whether to
reduce the sentence is discretionary, as is
the decision of the proper sentence between
the Ilowest permssible sentence and the
statutory maxinmum Neither are appeal able
i Ssues.

Prior to the adoption of sentencing
gui del i nes, which preceded the Crimnal
Puni shnmrent Code, a trial court's sentencing
discretion up to the statutory nmaxi num was
unreviewable by the court. In Brown V.
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State, 152 Fla.

853, 13 So. 2d 458, 461-62

(Fla. 1943), the court stated:
The legislature has by statute fixed
t he maxi mum puni shnment which may be i nposed

for wviolation
statutes, and,

of the provisions of the
therefore, it is within the

province of the trial <court to fix by
sentence the punishment within the limts
prescribed by statute. If in any particul ar
case the sentence and punishnent inposed
t hereunder appears to be excessive, that is
a matter which should be presented to the

State Board of

Pardons for the exercise of

its power of commutation and is not a matter
for review and renedy by the appellate

court.
Again, in
703, 707 (Fla.

a long adhered

Davis v. State, 123 So. 2d

1960), the court stated, "in

to line of cases, we have

held that where a sentence is wthin the

statutory limt,

revi ewed on
exi stence or

ci rcunst ances. "

the extent of it cannot be

appeal regardl ess  of t he

nonexi stence of mtigating
(Enphasis added). See also

Wal l ace v. State, 299 So. 2d 643, 643 (Fla.

1st DCA 1974)

(declining to disturb trial

court's discretionary sentencing decision
wthin statutory limts). Wth the adoption

of the Crim nal

Puni shnrent Code, giving the

trial court the discretion both to inpose
any sentence between the |owest permssible
sentence and the statutory nmaxinum and to
apply mtigating factors to reduce the
sent ence bel ow the | owest perm ssi bl e

sentence, this

line of case law is again

relevant to sentencing appeals. Based upon
this authority, j udi ci al discretion in
sentencing i s not appeal abl e.

Wnther v. State, 812 So.

2d 527, 528-529 (Fla. 4d DCA 2002)

In dealing with this claim the Second District indicated:

Gsi's third claimis that the new sentences were

di sproportional

and violate equal protection but

offers no authority supporting this contention.
This is a platitude that has no application that

16



we are aware of in nondeath penalty cases, except
as it may sonehow relate to a downward departure
request. Even then, a decision not to depart is
generally not reviewable on appeal as it is
discretionary with the trial court, provided only
that the statutory maxi mumis not exceeded. Brown
v. State, 152 Fla. 853, 13 So. 2d 458, 461-62
(Fla. 1943). Further, although G si does not
argue that his sentences are cruel and unusual,
he does argue that they are disproportional, a
sonmewhat simlar concept. W note that his
sentences are not "grossly disproportionate” to
his crimes, and accordingly, reversal on cruel
and unusual punishnment grounds is not justified.

See Adaway v. State, 902 So. 2d 746, 749 (Fla.
2005) .

Gsi v. State, 948 So. 2d 816 (Fla. 2d DCA 2007)

There is no nerit to Appellant’s claim his sentence shoul d
reflect other sentences he found in other counties or other
parts of the country at different tines. The trial court

sentenced Appellant based upon this case, not sone other case

that was not tried before the sentencing judge.

17



CONCLUSI ON

Appel | ee respectfully requests Appellant’s convictions and

sent ences be affirnmed.
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