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PRELI M NARY STATEMENT

Petitioner, JAMES LESCHER, was the applicant in an
adm ni strative proceeding before the Departnent of Hi ghway
Safety and Mdtor Vehicles Division of Driver’s Licenses
Bureau of Adm nistrative Reviews, the Petitioner before the
Circuit Court, and was the Petitioner before the Fourth
District Court of Appeal. Petitioner wll be referred to
as “Petitioner” or by nane. Respondent, the Departnent of
Hi ghway Safety and Mtor Vehicles, was the adm nistrative
agency, the Respondent before the Circuit Court, and the
Respondent before the Fourth D strict Court of Appeal.
Respondent  wil | be referred to as “Respondent” or

“Departnent of Hi ghway Safety and Mot or Vehicles”.



STATEMENT OF THE CASE AND FACTS

The pertinent history and facts are set out in the
decision of the lower tribunal, which can be found at Janes

Lescher v. Departnment of H ghway Safety and Mdtor Vehicles,

946 So2d 1140 (Fla. 4'" DCA 2006), (App. A).

On Decenber 1, 2000, the Petitioner, JAMES LESCHER,
had his Florida driver’s |icense permanently revoked
pursuant to F.S. 8322.28(2)(e). Thi s permanent revocation
was based on his convictions for Driving Under the
| nfl uence, contrary to F.S. 8316.193. Specifically, the
Petitioner was convicted of Driving Under the Influence in
1979, 1983, 1991 and 2000.

On August 3, 2005, at the Bureau of Admnistrative
Review, 6801 Lake Wrth Road, Suite 200, Lake Wbrth,
Florida 33467, Petitioner nade an application to reinstate
his driving privilege. On August 3, 2005 a hearing was
hel d before Hearing O ficer Donna George at the Departnent
of Highway Safety and Motor Vehicles. At that hearing,
counsel for the Petitioner argued that the Petitioner
should be eligible to obtain a hardship |icense based on

the recent Suprenme Court ruling in Florida Departnent of

H ghway Safety and Motor Vehicles v. Robert P. Critchfield,

842 So.2d 782 (Fla. 2003) (rehearing denied June 11, 2003),

hol ding that Chapter 98-223 violates the single subject



requi renent of the Florida Constitution. Hearing Oficer
Donna Ceorge conducted a record review and issued an Order
denying Petitioner’s requested relief (App. B).

Petitioner made his tinmely petition for Wit of
Certiorari to the Circuit Court of the Fifteenth Judici al
Circuit. Fromthe opinion of the Grcuit Court denying the
requested relief (App. C, Petitioner sought certiorari
review in the Fourth District Court of Appeal.

On Decenber 20, 2006 the Fourth District Court of
Appeal issued an Oder Denying Petitioner’s Wit of
Certiorari, and certified a question of great public

i nmportance to this Court in Janes Lescher v. Departnent of

H ghway Safety and Motor Vehicles, 946 So2d 1140 (Fla. 4"

DCA 2006) (App. A). The Petitioner then filed a Notice to
| nvoke Di scretionary Jurisdiction wwth this court. On

February 9, 2007 this court accepted jurisdiction.



SUMVARY OF THE ARGUMENT

The application of F.S. 322.28 and F.S. 322.271 as
anended to persons whose offense for DU was conmtted
before the Legislators changed the law elimnating the
opportunity to apply for a hardship driver’s |icense,
violates the constitutional ban on expost facto |aws. The
legislator’s stated intent that the Departnent of H ghway
Safety and Mdtor Vehicles authority under Chapter 322 to
permanently revoke the driver’s |icense upon conviction for
DUI offenses is an “admnistrative renmedy” nust Dbe
rejected. Using the seven factors the United States

Supreme Court wused in Hudson v. U S, 522 US 93, 118

S.C. 488, 139 L.Ed. 2d 450 (1997), there is clear proof
that the statutory scheme mandating a pernmanent driver’s
license revocation is punitive in purpose and effect and
therefore in the nature of crimnal punishment subject to
the constitutional ban on expost facto | aws.

A law violates the prohibition against expost facto
laws if two conditions are net; (1) it is retrospective in
effect and (2) it dimnishes a substantial substantive
right the party would have enjoyed under the |aw existing

at the tinme of the alleged offense. Dugger v. WIIi ans,

593 So2d 180 (Fla. 1991). The anendnent to Sections 322.28

and 322.271 elimnating Petitioner’s opportunity to apply

10



for a hardship driver’s license operated retrospectively to
a class of drivers who received permanent revocations for
an offense that occurred before the anmendnents effective
date and the amended statute forbidding hardship permts
was nore onerous than the law in effect on Petitioner’s
of fense date. The application of F.S. 322.28 and 322.271
in denying Petitioner’s request for a hardship permt
violates the expost facto provision of the Florida

Constitution, Article |, Section 10.

11



ARGUMENT

DOES THE AVENDEMENT TO SECTI ON
322.271(4), FLORI DA  STATUTES WH CH
ELI M NATED HARDSH P DRI VER S LI CENSES
EFFECTIVE JULY 1, 2003, VIOLATE THE
PROHI BI TI ON  AGAI NST EXPOST FACTO LAWS
AS TO PERSONS WHO COULD HAVE APPLIED
FOR A HARDSHI P LICENSE BEFORE THE
AVENDVENT BECAME EFFECTI VE?

Prior to the 1998 anendnent of F.S. 8322.271(4), a
person convicted four or nore times of violating F.S.
8316.193, the Driving Under the Influence Statute, was
granted the right to petition the Departnent of H ghway
Safety and Motor Vehicles for a hardship |icense after five
years from the date of revocation. The anendnment to F.S.
§322.271(4) in 1998 elimnated the previously existing
right to petition the Departnent of H ghway Safety and

Motor Vehicles for a hardship |icense. Thi s Honorabl e

Court in Departnent of Hi ghway Safety and Mtor Vehicles v.

Robert Critchfield, 892 So. 2d 782 (Fla. 2003) (rehearing

deni ed June 11, 2003) held that Chapter 98-223 anendi ng

8322.271(4) violates the single subject requirenment of the
Florida Constitution. The 1998 anendnents to F.S
8§322.271, F.S. 8322.26 and F.S. 8322.28, have been
determned to be wunconstitutional. This Honorable court

det er m ned t hat this Chapt er Law vi ol at ed our

12



constitutional requirements of |aw. Critchfield at 842

So. 2d 782.

Petitioner’s driver's |icense was permanently revoked
on Decenber 1, 2000. In denying Petitioner’s application
to reinstate his driver’s license on a hardship basis, the
Respondent relied on Section 322.28, Florida Statutes
enacted on July 1, 2003. (App. B). The application of
F.S. 322.28 and F.S. 322.271 as anended to persons whose
offense was committed before the |egislators changed the
law elimnating the opportunity to apply for a hardship
license, violates the constitutional ban on expost facto
| aws. Under both the Florida and United States
Constitutions, |awrakers may not enact |aws that increase

the punishnent for a crimnal offense after the crine has

been comm tt ed. See U.S. Constitution Article | 810("“No

State shall ...pass any...ex post facto law...”); article | 810,
Florida Constitution (“No...expost facto |aw.shall be
passed”). The constitutional prohibition on ex post facto

| aws applies only to crimnal |egislation and proceedi ngs.

Goad v. Florida Departnent of Corrections, 845 So2d 880

(Fla. 2003); Westerheide v. State, 831 So2d 93 (Fla. 2002).

As stated in Goad . Fl orida Departnent of

Corrections, 845 So2d 880 (Fla. 2003),”The categorization

of a particular proceeding as civil or crimnal is first of

13



all a question of statutory construction” citing Kansas V.
Hendricks, 521 U S. 346, 117 S.C. 2072, 138 L.Ed 2d 501

(1997) (quoting Allen v. Illinois, 478 U S. 364, 106 S.Ct.

2988, 92 L.Ed 2d 296 (1986)). “W nust initially ascertain
whether the legislature neant the statute to establish
“civil” proceedings. If so, we ordinarily defer to the
| egislature’s stated intent.” Hendricks, 521 U S. at 361,
117 S. . 2072. When attenpting to discern |legislative
intent, courts nust first |look at the actual |anguage used

in the statute. Goad citing Joshua v. Gty of Gainesville,

768 So2d 432 (Fla. 2000).

Chapter 322 is devoted to driver’s licenses. Section
322.02 authorizes the Departnent of H ghway Safety and
Motor Vehicles with the adm nistration and function of the
enforcenent of the chapter. Section 322.02(2), Florida
Statutes (2007). Based on the legislative intention as
stated in the introductory section of the chapter, 8322.02,
the Departnent of H ghway Safety and Mdtor Vehicle function
is admnistrative.

In denying Petitioner’s Wit of Certiorari, the

majority cited Smith v. Cty of Gainesville, 93 So2d 105

(Fla. 1957) for the proposition that the revocation of a
driver’s license for DU is an adnmnistrative renmedy and is

not puni shnment. Lescher v. Departnent of H ghway Safety

14



and Mdtor Vehicles, 946 So2d 1140 (Fla. 4'" DCA 2006).

However, in the fifty years since the decision in Smth,
Chpater 322 has been anended with substantive |aw a nunber
of tinmes.

Wile “the <civil label 1is not dispositive,” the
Legislature’s stated intent should only be rejected where
the challenging party presents “the clearest proof” that
the statutory schene [is] so punitive either in purpose or
effect as to negate [the State’'s] intention that the

proceeding be civil.” Goad v. Florida Departnent of

Corrections, 845 So2d 880 (Fla. 2003)citing Alen .

IIlinois, 478 U S. 364, 106 S.C. 2988, 92 L.Ed 2d 296

(1986) (quoting United States v. Ward, 448 U S. 242, 100

S.Ct. 2636, 65 L.Ed 2d 742 (1980)). See al so Hudson v.

United States, 522 U S. 93, 118 S. Ct. 488, 139 L.Ed 2d 450

(1997) (noting that “only the clearest proof” will suffice
to override legislative intent and transform what has been
denomi nated a civil remedy into a crimnal penalty”).

The United States Suprene Court in Hudson used seven
factors as “guide posts” to determne whether a civil
statute actually inposes a renedy that is in the nature of
crimnal punishnment. As stated in Goad:

In determ ning whether a civil statute

is in reality punitive in nature, we
must consider: (1)whether the sanction

15



i nvol ves
restraint;
hi stori cal

an affirmative disability or
(2) whet her It has
|y been regar ded as

puni shment; (3) whether it comes into

pl ay only

on a finding of scienter; (4)

whether its operation will pronote the
tradi tional ai s of puni shment -
retribution and deterrence; (5) whether
the behavior to which it applies is

al ready

a crine; (6) whet her an

alternative purpose to which it may
rationally be connected is assignable

for it;

and (7) whether it appears

excessive in relation to t he
al ternative purpose assigned. Hudson,
522 U.S. at 99-100, 118 S. Ct. 488
(relying on Kennedy V. Mendoza-
Martinez, 372 U S. 144, 168-169, 83
S.Ct. 554, 9 L.Ed.2d 644 (1963)).

CGoad at 884 (Fla. 2003).

this

driver’'s

Therefore, to answer the certified question presented,

Court nust address whether the revocation of a

hardship permt is

transform what was

crimnal penalty.

A

license for DU and the inability to obtain a

punitive in either purpose or effect to

intended as a civil renedy into a

THE STATUTORY SCHEME |'S PUNI TI VE | N PURPCSE AND EFFECT

1. THE SANCTI ON I NVOLVES AN AFFI RVATIVE DI SABILITY OR

RESTRAI NT

Section 322.28(2)(e) states in pertinent part:

The Court
|icense or

shal | permanently revoke a driver’s
driving privilege of a person who has

16



been convicted four times for violation of
8316. 193....

If the Court has not permanently revoked such
driver’s license or driving privilege within 30 days

after i nposi ng sentence, the departnent shal |
per manent|y revoke.....
No driver’'s license or driving privilege may be

i ssued or granted to any such person.........

It is clear fromthe |anguage of section 322.28(2)(e)
that the permanent revocation is definite, imediate, and
automatic at a time of sentencing on a conviction for a
fourth DU . The July 1, 2003 enactnent of sections 322.271
and 322.28 elimnated the prior opportunity to petition for
a hardship permt. In the absence of any opportunity to
conply with the previously stated requi renents of obtaining
a hardship permt, the sanction is an affirmative
disability and restraint to do without a permt.

2. DRIVER S LI CENSE REVOCATI ON HAS HI STORI CALLY BEEN

REGARDED AS A PUNI SHVENT

As far back as 1959 in Mam v. Aronivitz, 114 So2d

784 (Fla. 1959) this Court used |anguage consistent wth
the |icense revocation being penal:

W judicially know that as originally
cont enpl at ed t he driver’s Iicense
requi rement was enacted primarily as a
source of revenue to finance the
mai nt enance of the State Departnent of

Public Safety. Time has proven,
however, that because of the severe
penal ties at t endant upon serious
traffic vi ol ati ons, i ncl udi ng

suspension or revocation of driver’s

17



license, this requirement has becone an
essential segnent of our laws for the
control and prevention of traffic
accidents and fatalities. The public
records reveal that during the first
six nmonths of the current cal endar year
over two and one-half mllion driver’s
licenses had been issued in Florida.
It is a privilege to hold a license to
drive. It is a severe handicap to be
conpel | ed to do wi t hout one.
Suspension or revocation of driver’s
licenses is one of the nost effective
nmeasures to conpel observance of the
traffic | aws.

More recent, in Daniels v. State, 716 So2d 827 (Fla.

4'" DCA 1998)the Fourth District Court characterized the
revocation of a driver's license as a penalty. In Daniels
the defendant entered a plea of guilty to drug possession
and noved to withdraw his plea because he had not been
informed that as a result of his plea his driver’s license
woul d be revoked under Section 322.055(1), Florida Statutes
(1997). In the opinion Judge G oss wites:

Florida Rule of Crimnal Procedure
3.170(k) requires the trial court to
determine that a defendant’s plea is
vol untary. One aspect of a voluntary
plea is that the defendant understand
the reasonable consequences of his
plea, including “the mandatory m ninum
penalty provided by law, if any, and
the maxi num possible penalty provided
by law.” Fla. RCimP. 3.172(c) (1);

Ashley v. State, 614 So.2d 486, 488
(Fla. 1993). However, a trial court is
required to inform a defendant only of

the direct consequences of plea, and is
under no duty to advise the defendant

18



of any collateral consequences. See
State v. Gnebra, 511 So2d 960, 961
(Fla. 1987); State v. Fox, 659 So2d
1324, 1327 (Fla. 3" DCA 1995), rev.
den., Fox v. State, 668 So.2d 602(Fl a.
1996) . In Zanbuto v. State, 413 So. 2d
461, 462(Fla. 4'" DCA 1982), this court
adopted the fourth circuit’s definition
of a “direct consequence” of a plea:

“The di stinction bet ween
“direct” and “coll ateral”
consequences of a plea, while
soneti mes shaded in t he

rel evant decisions, turns on
whet her the result represents
a definite, i medi ate and
|argely automatic effect on
the range of the defendant’s
puni shrment . ” Cut hrel | V.
Director, Patuxentlnstitution,

475 F.2d 1364, 1366 (4" Gr.)
cert. denied, 414 U S. 1005,
94 S. ¢.362, 38 L.Ed. 2d

241(1973)."
In this case, the two year |I|icense
revocation mandat ed by Section
322.055(1) was definite, inmmediate, and
automatic upon Daniels’ convi ction.

The revocation was a “consequence” of
the plea under Ashley and a “penalty”
contenpl ated by Rule 3.172(c)(1).
Daniels, 716 So.2d at 828-29.
Appel | ant recogni zes that Daniels is in conflict with

State v. Bol ware, So2d (Fla. 1%' DCA 2003),

28 Fla.L.Wekly D2493 (Fla. T DCA 2003) on the issue of
whet her the consequence is direct or collateral and this

Court has granted review (See Bolware v. State, 924 So2d

806 (Fla. 2006)). However, that would not effect the

19



determ nation that the revocation was a penalty regardl ess
of whether it was direct versus collateral conseguence.
In 2001 the Fourth District Court wused the sane

analysis in Wipple v. State, 789 So2d 1132 (Fla. 4" DCA

2001) allowing VWhipple to withdraw his guilty plea to DU
based on the failure to be advised by counsel of the
license revocation. Again, the license revocation is
determned to be a penalty that was definite, inmediate and
automatic effect on the range of the defendant’s
puni shrent .

3. THE DRIVER S LI CENSE REVOCATI ON COVES | NTO PLAY
ONLY ON A FI NDI NG OF SCI ENTER

The term scienter is frequently used to signify a
defendant’s guilty know edge. Section 322.28, Florida
Statutes (2007) addresses the periods of suspension or
revocation of driver’s licenses. The section provides that
after a first conviction for DU, the revocation shall be
for 6 nonths to one year, and that on the second, third and
fourth violations I.e. convi cti ons, the period of
revocation increase with a lifetime revocation follow ng a
fourth DU conviction. Section 322.28(2), Florida Statutes
(2007). The statutory schenme for driver’s license
revocation requires a crimnal conviction for DU . The

conviction for DU attaches either after a knowi ng and

20



voluntary plea of guilty at which tine a defendant accepts
responsibility and admits to the facts that gave rise to
the arrest and therefore supports the conviction, or after
a defendant exercise the right to go to trial and is
confronted with the facts that support a conviction.
4. DRI VER S LI CENSE REVOCATI ONS UNDER THE STATUTORY
SCHEVE PROVOTE THE TRADI Tl ONAL Al N5 OF
PUNI SHMVENT- RETRI BUTI ON AND DETERRENCE
As discussed above, the current revocation statutes
provide for periods of suspension or revocation that
increase in length depending on the presence of prior
convictions for DU . The statutory schene requires the
Court to inmpose the suspension at the time of sentencing
and if not done at that tinme the statute mandates that the
Department of H ghway Safety and Mdtor Vehicles inpose the
suspension wthin 30 days of the sentencing. (See Section

322.28(2)(e), Florida Statutes (2007)).

Recogni zing that the Departnent of H ghway Safety and

Mot or Vehi cl es wil | ar gue t hat this action i's
adm nistrative in nature and not as punishnent, the
Petitioner would disagree. The current statutory schene

provides the Departnent of H ghway Safety and WMtor
Vehicles the authority to suspend “admnistratively” a
persons driver’s license at the tine of arrest for DU.

Section 322.2615, Florida Statutes (2007). This section

21



aut hori zes a |law enforcenment officer arresting soneone for
DU to take the driver’'s license at the time of arrest,
issue a Uniform Traffic Ctation which is a 10 day
tenporary permt, and issue a Notice of Suspension. The
driver has the option of contesting this suspension at an
informal or formal review by requesting such from the
Departnment of H ghway Safety and Mtor Vehicles. (See
Section 322.2615, Florida Statutes (2007)).

Separate and apart from the adm nistrative suspension,
Section 322.28 addresses periods of suspension after
conviction for DU . Section 322.28 provides for increased
periods of suspension for prior convictions based on an
of fender’s driving record. Since DU is considered an
enhancenent crinme, (See 8316.193, Florida Statutes(2007))a
defendant is informed at the tinme of sentencing that
subsequent convictions will result in increased penalties,
the driver’s license suspension being one of them ( See
Section 322.28(2)(a)(2), Florida Statute(2007) wherein it
states a second conviction within a period of five (5)years
shal | result in a five (5) year  suspensi on, and
322.28(2)(a)(3) a third suspension within 10 years of a
prior conviction shall result in a ten (10) year suspension
and 322.28(2)(e) a fourth offense the Court shal |

permanently revoke the license without the opportunity to

22



apply for a hardship permt.) This escalation of tinme of
suspensi on serves both purposes of punishnent to those who
have offended and as a deterrence to those who fear the
penalty of |oss of |icense.

5. THE BEHAVIOR TO WH CH THE LI CENSE SUSPENS|I ON APPLI ES
| S ALREADY A CRI ME

The driver’s license suspension pursuant to Section

322.28 applies to convictions for violations of 8316.193 the
DU statute. The behavior to which the suspensions apply
are crinmes ranging from the traffic crinme of a first
offense to felony crines for fourth offenses or third
offense within a ten (10) year period of a prior
conviction. Section 316.193, Florida Statutes (2007).
6. ALTERNATI VE PURPOSE
The Respondent wll argue that the driver’'s |I|icense
suspension is an admnistrative renmedy for the public
protection. Petitioner may accept that based on the
argunment above that at the tinme of arrest for DU under
§322.2615 a |aw enforcement officer takes the driver’s
| icense and issues a Notice of Suspension. The DUl
suspect may chall enge the suspension at a hearing, but if
probably cause exists the license is suspended for up to
one year. This action protects the public and puts the

citizen on notice. However, Petitioner would disagree

23



that an additional suspension for the crime of DU that
is mandated and takes effect upon conviction and that
time of suspension increases pursuant to the offender’s
prior record is anything other than a penalty. The
anal ogy can be made to sentencing guidelines points. An
of fender receives points for prior convictions which
directly relates to the range of sentence the Court is to
consi der. Li kewi se, prior convictions for DU dictate
the mandatory driver’s |license suspension.
7. | T APPEARS EXCESSI VE | N RELATI ON TO THE
ALTERNATI VE PURPCSE ASSI GNED
If Petitioner is <correct in assunming that the
alternative purpose assigned to the permanent driver’s
| i cense suspension mandated by a fourth conviction for DU
is an admnistrative renedy for the public protection, a
permanent revocation wthout the opportunity to petition
for a hardship permt is excessive. Prior to the 1998
anendnents to the statutory scheme, a citizen wth a
per manent revocation was entitled to petition the
Departnment of Hi ghway Safety and Mtor Vehicles for a
Hardship permt after conplying wth strict statutory
requirenents. If a citizen satisfied a specific period of
NO driving, maintained enrollnent in a supervisory program

for substance abuse, and maintained their sobriety, then
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and only then would the Departnment of H ghway Safety and
Motor Vehicles consider a petition for Hardship permt.
(See 322.271 and 322.28, Florida Statutes (1997)). To deny
a citizen who could satisfy strict requirenments of sobriety
from ever obtaining a hardship permt is excessive. A |ot

has changed in the 50 years since Smth v. Gty of

Gai nesville including the statutory schene, society, issues

regardi ng substance abuse and treatnent, and the dependence
on mobility. To forever deny the opportunity to petition
for a hardship permt despite a showing a conpliance with
necessary safeguards for the public's protection is
excessive and clearly punishment.

The foregoing argunents support the conclusion, wth
clear proof, that the statutory scheme nandating a
per manent drivers i cense revocation wi t hout t he
opportunity to petition for a hardship permt is so
punitive in both purpose and effect it negates the
| egislative label that the intent is adm nistrative. Using

the seven factors enunerated in Hudson v. U S, 522 U S. 93,

118 S. ct.488, 139 L.E2450(1997) as gui depost the foregoing
argunent clearly supports that the statutory schene
mandating |icense revocation inpose a renedy that is in the

nature of crimnal punishnent.
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B. SECTI ON 322. 271 AS APPLI ED VI OLATES THE EXPOST FACTO

PROVI SI ON OF THE FLORI DA CONSTI TUTI ON, ARTI CLE

10.

Dugger

V.

In Florida, a law or its equivalent
violates the prohibition against ex
post facto laws if two conditions are
net; a) it is retrospective in effect;
and b) it dimnishes a substantial
substantive right the party woul d have
enj oyed under the law existing at the
time of the alleged offense. Art. I,
810, Fla. Const.; Waldrup v. Dugger,
562 So.2d 687, 691 (Fla. 1990) .
There is no requirenent that the
substantive right be “vested” or
absolute, since the ex post facto
provi sion can be violated even by the
retroactive dimnishnent of access to
a purely discretionary or conditional
advant age. Wal drup, 562 So.2d at 692.
Such m ght occur, for exanple, if the
| egi sl ature di m ni shes a state
agency’s discretion to award an
advantage to a person protected by the
ex post facto provision. This is true
even when the person had no vested
right to receive that advantage and
| ater may be denied the advantage if
the discretion otherwise is lawmully
exer ci sed. | d. In other words, the
error occurs not because the person is
being denied the advantage (since
there is no absolute right to receive
it in the first place), but because
the person is denied the sane | evel of
access to the advantage that existed
at the tinme the crimnal offense was

comm tted.

Wllianms, 593 So2d 180 (Fla. 1991)(enphasis

added) .

I n

VIl drup

Wal drup v. Dugger, 562 So.2d 687 (Fla.

the prisoner, had been sentenced for
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comritted in 1980 and 1982. In 1983, the legislature
amended F.S. 8944.275 to decrease the possible award of
incentive gain-tinme, which in turn, had the effect of
possibly increasing Wil drup’s sentence. In evaluating
whet her the anendnent as applied to Waldrup violated the ex
post facto clause, the Honorable Court applied the two
prong test: 1) whether the law was retrospective in its
ef fect; and 2) whether it dimnishes a substantial
substantive right the party would have enjoyed under the
law existing at the time of the alleged offense. The
Suprene Court concluded that the change in the statute
operated retrospectively because it applied to a large
class of inmates whose offense occurred before its
effective date. The Supreme Court concluded under the
second prong that the statute was ex post facto because it
was mnmore onerous than the law in effect on the date of the
of f ense. This was true even though a prisoner had but a
“mere expectancy” in the availability of incentive gain

time. See Weaver v. Graham 450 U. S. 24, 101 S.C. 960, 67

L.Ed 2d 17 (1981) (a |law need not inpair a “vested right”
to violate the ex post facto prohibition, it need only nake
the punishnment nore onerous than the law in effect at the

time the offense was comitted). This is because “a

prisoner’s eligibility for reduced inprisonnent is a
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significant factor entering into both the defendant’s
decision to plea bargain and the judge s cal culation of the
sentence inposed”. 450 U S at 32, 101 S. . at 966. The
Supreme Court stated that “It is well established that a
penal statute violates the ex post facto clause if, after a
crime has been commtted, it increases the penalty attached

to that crime”. Wal drup at 691 citing Waver v. G aham

450 U.S. 24, 101 S.C. 960, 67 L.Ed. 2d 17 (1981).
In 1996 the Florida Supreme Court in Gaong V.

Singletary, 683 So.2d 109 (Fla. 1996) applied a two prong

test when reviewing whether an anendnment to Florida
Adm nistrative Code Rule 33-11.0065 (1996) retroactively
deni ed approximately 20,000 prisoners, who have 85% or |ess
of their prison sentence remaining the ability to earn

incentive gain-tine. Citing Waldrup v. Dugger and Waver

V. Graham this Honorable Court determ ned that the anended
rule (1) applies to a class of inmates who commtted their
of fenses before the anendnent’s effective date and (2) the
anmendnent acts to enhance the neasure of punishnent because
it elimnates the ability of certain inmates to earn
incentive gain tinme credits. Therefore, this Honorable
Court concluded that it violates the ex post facto

prohi bition. Gmng at 114.
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Petitioner’s drivers license was pernmanently revoked
Decenber 1, 2000. The anmendnent to F.S. 8322.271(4) in
1998 elimnated the right to petition the Departnent of
H ghway Safety and Mdtor Vehicles for a hardship license
The Suprene Court determned the anmendnents to F.S.
§322.271, 8322.26 and 8322.28 to be unconstitutional.

Critchfield 842 So.2d 782. New | aw was enacted anending

§322.28 which took effect July 1, 2003 elimnating the
right to petition for a hardship permt. The affect of the
July 1, 2003 anmendnent to 8322.28 violates the ex post
facto prohibition. Applying the tw prong test to
Petitioner’s case, it is clear under the first prong that
the change in the statute operated retrospectively because
it applied to a class of drivers who received a lifetine
revocation for an offense that occurred before the
anmendnents effective date. Under the second prong, the
anended statute was ex post facto because it was nore
onerous than the law in effect on the date of the offense.
In Petitioner’s case, the law in effect on the date of his
offense granted the right to petition the Departnent of
H ghway Safety and Mtor Vehicles for a hardship permt
after five years. After the statute was enacted July 1,
2003 the right to petition for a hardship permt was

elimnated. As stated in Gwng “this is true even though a
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pri soner had but a “nmere expectancy” in the availability..(a
| aw need not inpair a “vested right” to violate the ex post
facto prohibition)”. GOGwng at 112. Therefore, even though
Petitioner had not satisfied the five year suspension
period necessary to apply for a hardship before the statute
was anended, he had an “expectancy” in a right to petition
for a hardship permt.

The application of F. S 8§322. 28 in denyi ng
Petitioner’s request for a hardship permt violates the ex
post facto provision of the Florida Constitution, Article
|, Section 10. Thus, Petitioner was not statutorily
ineligible to petition Depart for reinstatenent which the
Departnent of H ghway Safety and Mdtor Vehicles should

have granted in its adm nistrative discretion.
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CONCLUSI ON

Werefore, based on the foregoing argunents and
authorities cited herein, Petitioner respectfully requests
this Honorable Court reverse the decision of the Fourth
District Court and answer the certified question by holding
that the anendnment to Section 322.271(4), Florida Statutes
which elimnated hardship driver’'s licenses violates the
prohi bition against expost facto law as it applies to
persons convicted prior to July 1, 2003 and quash the O der
under revi ew.

Respectfully subm tted,

RI CHARD W SPRI NGER, P. A
Attorneys for Petitioner

3003 Sout h Congress Avenue
Suite 1A

Pal m Springs, FL 33461

(561) 433-9500

By:

Ri chard W Springer, squire
Fl orida Bar No. 176285

Cat heri ne Mazzull o, Esquire
Fl ori da Bar No. 752312
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