IN THE SUPREME COURT
STATE OF FLORIDA

Case No. SC07-363
THE FLORIDA BAR FILE No. 2006-70,923(11B)

THE FLORIDA BAR,
Complainant/Cross-Respondent,
V.

JEFFREY MARC HERMAN,

Respondent/Cross-Complainant.

ANSWER BRIEF OF RESPONDENT AND CROSS-INITIAL BRIEF ON THE
MERITS IN SUPPORT OF CROSS-PETITION FOR REVIEW
OF REPORT OF REFEREE

ON REVIEW FROM THE HONORABLE ANTONIO ARZOLA, REFEREE

Alan T. Dimond, Esq.
Florida Bar No. 111017
Angelika Hunnefeld, Esq.
Florida Bar No. 070246
Greenberg Traurig, P.A.
1221 Brickell Avenue
Miami, Florida 33131
Telephone: (305) 579-0500
Facsimile: (305) 579-0717

Counsel for Jeffrey Marc Herman



TABLE OF CONTENTS

Page
TABLE OF CITATIONS ..., Iv, Vv, Vi, Vil, Viii
STATEMENT OF THE CASE AND FACTS ...t 1
l. PROCEDURAL BACKGROUND ......cccooiiiiieiieiie e 1
I[I.  SUMMARY OF THE RELEVANT FACTS ....cocoi e 3
SUMMARY OF THE ARGUMENT .....ooiiiiiiiiieee e 6
ARGUMENT ..ottt ettt sttt b et e et e st e nbeeneenreenes 8
l. STANDARD OF REVIEW ......coiiiiiiie e 8
1.  NEITHER RULE 4-1.7(a)(1-2) NOR RULE 4-1.8(a)
REQUIRES AN ATTORNEY TO DISCLOSE HIS
OWNERSHIP INTEREST IN A COMPANY THAT
COMPETES WITH A CLIENT COMPANY
WHILE HE SIMULTANEOUSLY REPRESENTS
HIS COMPANY AND HIS CLIENT COMPANY IN
UNRELATED LEGAL MATTERS WHERE THE
COMPANIES’ LEGAL INTERESTS ARE NOT
ADVERSE TO EACH OTHER [RESPONDENT/
CROSS-COMPLAINANT’S CROSS-APPEAL]....ccccovvviiieiinienien 9
A. Rule 4-1.7(a)(1-2) Did Not Require Disclosure or Waiver ................. 10
B. Rule 4-1.8(a) Did Not Require Disclosure or Waiver ............c.cccoe.e.... 15

1. RULE 4-8.4 DOES NOT APPLY WHERE A
LAWYER’S CONDUCT FALLS WITHIN THE
PURVIEW OF A MORE SPECIFIC RULE AND
ISNOT IN VIOLATION OF THAT MORE SPECIFIC
RULE [RESPONDENT/CROSS-COMPLAINANT’S
CROSS-APPEAL]....o it e 19



TABLE OF CONTENTS

(Continued)
Page
A. Because Mr. Herman Did Not Violate Rules 4-1.7(a)(1-2) or
4-1.8(a), He Did Not Violate Rule 4-8.4(Q) .......cccccvvvveiveieeiireieene 19
B. Rule 4-8.4(c) is Not Applicable to Mr. Herman’s
(@0] 3o [T PSSR 20
IV.  ANINETY DAY SUSPENSION IS NOT WARRANTED
WHERE THE LAWYER’S CONDUCT IS CONSISTENT
WITH HIS REASONABLE INTERPRETATION
OF THE CONFLICT OF INTEREST RULES
[COMPLAINANT/ CROSS-RESPONDENT’S APPEAL
AND RESPONDENT/CROSS-COMPLAINANT’S
CROSS-APPEAL] ..cotiittiie sttt 22
A. A Public Reprimand Would be the Applicable Sanction,
IE ANY et s 24
B.  The Florida Bar v. Rodriguez Decision is Completely
Lo o] o [0S (= SRS 26
C.  Proper Application of Aggravating and Mitigating Factors
Requires a Much Lesser Sanction, if Any.........ccccevveieiie e, 29
1. Character or REpULatioN...........ccecvviiiiiiie e 29
2. Full and Free Disclosure to Disciplinary Board....................... 30
3. Dishonest or Selfish MOtIVe...........cccooveiievieiie e 31
4, ACtUAl HarM .o 31
5. Refusal to Acknowledge Wrongful Nature of Conduct........... 33
CONCLUSION ...ttt ettt st bbb bbb nnes 36



TABLE OF CONTENTS
(Continued)

CERTIFICATE OF SERVICE .........

CERTIFICATE OF COMPLIANCE



TABLE OF CITATIONS

Page
Cases

Cook v. State

381 S0. 2d 1368, 1369 (Fla. 1980) ......cc.ccvveeieeciieciece e 32
CPI Mfg. Co., Inc. v. Industrias St. Jack's, S.A. De C.V.

870 So. 2d 89, 92-93 (Fla. 3d DCA 2003) .....ccccvevieiiiiiiereesee e 16
Gretz v. Florida Unemployment Appeals Com'n

572 S0. 2d 1384 (FIa. 1991) ....c.oooiiiiiece e 17
Heart of Adoptions, Inc. v. J.A.

963 S0. 2d 189, 198-99 (Fla. 2007) ....cccueeieeiieciee et 17
McGregor v. Provident Trust Co. of Phil.

162 S0. 2d 323 (FIa. 1935) ...ccuviiieeecceece e s 16
People v. Barbieri

61 P. 3d 488 (C0l0. 2000).......c0eeiieiieiiiiie e 16
The Florida Bar v. Black

602 S0. 2d 1298 (Fla. 1992) ......cceeieeiece et 17
The Florida Bar v. Brown

2008 WL 150402 (Fla. 2008) .......cciieiiiiiieiee ettt 13
The Florida Bar v. Brownstein

953 S0. 2d 502, 510 (FIa. 2007) ....eiiueecieeiiecee et 8
The Florida Bar v. Corbin

701 So. 2d 334, 337 N.2 (FIa. 1997) ..cveiieeeeeeeecee e 34
The Florida Bar v. Cosnow

797 S0. 2d 1255 (Fla. 2001) ....ooeivieiieiie et 13
The Florida Bar v. Cox

718 S0. 2d 788 (Fla. 1998) ......oeeiiieiiecie et 14



TABLE OF CITATIONS

(Continued)
Page

The Florida Bar v. Dunagan

731 S0. 2d 1237 (FIa. 1999) .....oooviicieeie et 13
The Florida Bar v. Feige

596 S0. 2d 433 (FI1a. 1992) .....ccveeiie e 23
The Florida Bar v. Fredericks

731 S0. 2d 1249, 1254 (Fla. 1999) .....cciiiiieiece e 9
The Florida Bar v. Germain

957 S0. 2d 613 (FI1a. 2007) ...eeccuieiieeie et 34, 35
The Florida Bar v. Insua

609 So. 2d 1313, 1314 (FIa. 1992) ....cceiiieie e 21
The Florida Bar v. Joy

679 S0. 2d 1165 (Fla. 1996) ......ccveieeiieiiece e 13
The Florida Bar v. Karten

829 S0. 2d 883, 889-90 ... ..o 34
The Florida Bar v. Kramer

593 50. 2d 1040 (FIa. 1992) .......oeiieiieie et 17
The Florida Bar v. Laing

695 S0. 2d 299, (FIa. 1997) ..ccveeeece e 14
The Florida Bar v. Lipman

497 S0. 2d 1165, 1168 (Fla. 1986) .......ccccecveiriiiieiie e 34
The Florida Bar v. Marke

669 S0. 2d 247 (FIa. 1996) .....coeevieiiecie et 14
The Florida Bar v. Mastrilli

614 S0. 2d 1081 (Fla. 1993) .....ccoieiieee e 23



TABLE OF CITATIONS

(Continued)
Page

The Florida Bar v. McAtee

674 S0. 2d 734 (FIa.1996) .....ccveeirieiiecie et 13
The Florida Bar v. Mogil

763 S0. 2d 303, 312 (Fla. 2000) ....ccveeiieiieiieeciee e sie e 33
The Florida Bar v. Nesmith

642 S0. 2d 1357 (FIa. 1994) .....ccovieeece e e 18
The Florida Bar v. Neu

597 S0. 2d 266, 269 (Fla. 1992) ......cocoiiiieeieecec e 20
The Florida Bar v. Nicnick

963 S0. 2d 219, 222 (FIa. 2007) ...ecceeiieeiie ettt 33
The Florida Bar v. Norvell

685 S0. 2d 1296 (Fla. 1996) ......cceeieeiieiie et 23
The Florida Bar v. Pape

918 So. 2d 240, 243 (Fla.2005),

cert. denied, 547 U.S. 1041, 126 S. Ct. 1632, 164 L. Ed. 2d 335 (2006) ....... 9
The Florida Bar v. Rodriguez

959 S0. 2d 150 (FIa. 2007) ..veeiieiieeiie e 13, 23, 26-28
The Florida Bar v. Sofo

673 S0. 2d 1 (FIa. 1996) ...ccuviiiieieceie e 14
The Florida Bar v. Springer

873 S0. 2d 317, 321 (Fla. 2004) ....cceeeeeeiiece ettt 9

Vi



TABLE OF CITATIONS

(Continued)
Page
Other Authorities

ABA Model Rules of Professional Conduct, Rule 8.4(C)........cccevvvvieviiviiieiiennnnn, 21
Fla. Stds. Imposing Law. Sancs., Preface.........ccccovveviiiii i 24
Fla. Stds. Imposing Law. SANCS. 4.32.......cccveiieiieiie et 24
Fla. Stds. Imposing Law. SANnCS. 4.33 ..o 25
Fla. Stds. Imposing Law. Sancs. 9.22(F) .....cooveiiiiiiieeeeee e 31
Fla. Stds. Imposing Law. Sancs. 9.32(8) ...ccvevvvriviiiieiie e 30
Fla. Stds. Imposing Law. Sancs. 9.32(Q) «..ccveveerrerereerieieesiesieesee e ses e eeeessae e 29
Fla. Stds. Imposing Law. Sancs. 10.0.......ccccevieiiiiiiiiie e 32
Fla. Stds. Imposing Law. SancCs. 12.0.......cccceiieiiiiieiie e see e 32
Fla. Stds. Imposing Law. Sancs. 12.1(D) ...cccoovviieiiieieeiic e 32
R. Regulating Fla. Bar 3-4.1.........cooiiii ettt 24
R. Regulating Fla. Bar 4-1.4 .........coooiiiiee et 28
R. Regulating Fla. Bar 4-1.5 ..o 28
R. Regulating Fla. Bar 4-1.7 ........ccoccoovveevieeine, 1, 2,6, 9-16, 19, 21-23, 26, 28, 35
R. Regulating Fla. Bar 4-1.8........cccoocevvvviiiinnnnn, 1-3,6, 9, 15, 17-18, 21-23, 28, 35
R. Regulating Fla. Bar 4-1.9 ..o 28

vii



TABLE OF CITATIONS

(Continued)

Page
R. Regulating Fla. Bar 4-1.16 ........cccociueiiieiieei e 28
R. Regulating Fla. Bar 4-3.3 ..o e 1
R. Regulating Fla. Bar 4-5.1.........ccoviiiieeee e 28
R. Regulating Fla. Bar 4-5.6 ..........ccccoiiiiiiiii e 27, 28
R. Regulating Fla. Bar 4-8.4 ..........cccooveiieiiice e 1,7,19-22, 28, 35
Restatement (Third) of the Law Governing Lawyers § 5 cmt. ¢ (2000) ................. 21

viii



STATEMENT OF THE CASE AND FACTS

l. PROCEDURAL BACKGROUND

On February 26, 2007, The Florida Bar (“TFB” or “The Bar”) filed its
Complaint against Respondent/Cross-Complainant, Jeffrey Marc Herman (“Mr.
Herman”). (Box 1(B);* A-1%). In its Complaint, The Bar alleged violations of
Florida Bar Rules 4-1.7(b) Conflict of Interest, Current Clients; 4-1.8(a) Conflict
of Interest, Prohibited and other Transactions; 4-1.8(b) Conflict of Interest,
Prohibited and Other Transactions (collectively the “Conflict Rules”); Rule 4-
3.3(a) Candor Toward the Tribunal; and 4-8.4(c) Misconduct. (Box 1(B); A 1, at
pp. 7-8). On March 19, 2007, Mr. Herman filed his Answer and Affirmative
Defenses. (Box 1(B); A-2). On August 15 and 16, 2007, the Referee held a final
hearing, with closing arguments taking place on August 22, 2007. (Box 1(A); A-
3).

At the conclusion of the case, the Referee issued his report finding that The
Bar had not met its burden of proof on its core allegations against Mr. Herman.
(Box 1(A):19, 29). First, the Referee found “substantial doubts and

inconsistencies” as to the major claim in The Bar’s Complaint alleging Mr.

Citations to the record of the Bar proceedings, consistent with the Referee’s
report, refer to the “Box #,” followed by a letter designation identifying the
document and a page number where appropriate.

References to the Appendix will be cited as “A.”



Herman’s wrongful solicitation of a client’s employee. (Box 1(A):19). On this
claim, the Referee specifically found that The Bar’s “star witness” was not

credible, and detailed at least fifteen (15) examples of that witness’ “...deceit,
dishonesty, misrepresentation and self-dealing.” (Box 1(A):17-18).

Second, the Referee found that The Bar did not present credible evidence
demonstrating that Mr. Herman used information relating to his representation of a
client to the disadvantage of that client. (Box 1(A):25). On this claim, the
Referee noted his belief that The Bar had extended Rule 4-1.8(b) beyond its plain
meaning. (Box 1(A):25).

Third, the Referee also found that The Bar had not met its burden of proving
its lack of candor charge by clear and convincing evidence. (Box 1(A):29). On
this claim, the Referee noted that Mr. Herman had support in the record evidence
for each of his statements or for his belief that the statements he made were true
when he made them. (Box 1(A):28).

The only factual predicate giving rise to the Referee’s limited finding of
misconduct involves facts that were not even in dispute. Mr. Herman did not
challenge the fact that there came a time when he owned a company that evolved
into the same business as one of his clients and that he simultaneously represented

both companies in unrelated matters. Mr. Herman respectfully submits, however,

that his conduct was not, as a matter of law, in violation of Rules 4-1.7(a)(1-2),



Rule 4-1.8(a), Rule 4-8.4(a) or Rule 4-8.4(c) (hereinafter the “Rules”), as the
Referee found.

In this appeal, Mr. Herman seeks review of the Referee’s finding of guilt
because his conduct remaining at issue does not constitute “misconduct” that
triggers application of the Rules. Mr. Herman further seeks review of the
Referee’s recommended disciplinary measures given that, at worst, his conduct
was in good faith and consistent with a reasonable interpretation of the Rules.

Il. SUMMARY OF THE RELEVANT FACTS

Under the guise of seeking review of the sanction recommended by the
Referee, The Bar effectively re-argues the version of the facts that the Referee
rejected below. In its initial brief, The Bar presents a lengthy recitation of facts
intended solely to skew this Court’s perception of the relevant factual predicate
upon which the recommended sanction rests. Contrary to the impression created
by The Bar’s brief, however, the Referee’s finding of guilt is not premised on the

numerous rejected factual allegations that The Bar argued, unsuccessfully, below.

In fact, the Referee found that Tom Bristow, The Bar’s “star witness” on its
solicitation case, was not credible. The Referee detailed at least fifteen (15)
examples of “Bristow’s deceit, dishonesty, misrepresentation and self-
dealing.” (Box 1(A):17-18). The Referee also noted that Bristow’s
motivation arose from the fact that Bristow and his wife were being sued by
Mr. Herman as a result of Bristow’s actions while employed by Mr.
Herman’s company, Nation Aviation. (Box 1(A):19). Thus, it was in
Bristow’s interest to align himself with the complainant in this case, Mr.
Titus, to divert Mr. Herman’s attention away from Bristow. (Box 1(A):19).



Rather, it is based on a very specific and discrete factual predicate that should be
the sole focus of this Court’s inquiry. Indeed, the Referee specifically found that
Mr. Herman did not commit many of the violations alleged by The Bar, and
limited his finding to the allegations involving the conflict of interest rules on the
basis of limited and uncontested facts. These facts are set forth below.

In June 1998, Mr. Herman incorporated a startup company called Nation
Aviation, Inc. (“Nation Aviation”). (Box 1(A):7). Nation Aviation began
operations in the Summer of 1998. (Box 1(A):8). The relevant documentation for
Nation Aviation for 1998 “overwhelmingly evidences Nation Aviation’s business
as an aircraft leasing company.” (Box 1(A):21). This documentation shows that
Nation Aviation was intending to run and did in fact run an aircraft leasing
company, and not a sale of parts company from its formation through the end of
1998. (Box 1(A):21).

In January 1999, Mr. Herman’s co-investors in Nation Aviation asked for a
return of their investment. (Box 1(A):9). Mr. Herman returned their investments
in January 1999* and he was left as the only monetary investor in Nation Aviation.

(Box 1(A):9). At this point, Mr. Herman could have lost his investment, but,

On this point, the Referee specifically found that Bristow succeeded in doing
exactly that. (Box 1(A):19).

Although the Report of the Referee reads “January 2007,” this must be a
scrivener’s error as the testimony is clear that the return of the co-investors’
investment occurred in January 1999.



instead, he allowed the company to continue in business, this time exclusively as a
seller and lessor of aircraft parts. (Box 1(A):9). Choosing the new direction
placed Nation Aviation in the same business as his client, Aero Controls, in the
aviation spare parts market. (Box 1(A):10).  Aero Controls is owned by the
complainant in this case, Mr. John Titus (“Mr. Titus”). (Box 1(A):5).

Mr. Herman chose to compete in the same business industry as his client,
Aero Controls. (Box 1(A):10). During this time, from January 1999 through
August 1999, Mr. Herman continued to represent Aero Controls. (Box 1(A):9-
11).  Mr. Herman represented both Aero Controls and Nation Aviation while
Nation Aviation competed with Aero Controls. (Box 1(A):24). Mr. Herman’s
continued representation of Aero Controls in various different legal matters during
this time period was unrelated to his representation of Nation Aviation. (Box
1(A):10-11).

Mr. Herman’s reputation is that of being a very fine attorney. (Box
1(A):16). He is the type of attorney who leaves a lasting impression not only with
his clients, but also with the parties opposing him. (Box 1(A):16). Mr. Herman
was approached by parties seeking representation after Mr. Herman had
represented their opponent in legal matters. (Box 1(A):16-17). In fact, this is

precisely how Mr. Titus met and hired Mr. Herman. (Box 1(A):17).



Mr. Herman always knew what to do in those situations. (Box 1(A):17).
Knowing that he had a client to whom he owed a duty of loyalty, there were
various instances where Mr. Herman sought out his client to obtain a waiver in
order to represent the former opposing party. (Box 1(A):17). Mr. Titus himself
agreed to one such waiver after Mr. Herman called him indicating that Air
Kazakhstan was seeking to hire him. (Box 1(A):17).

SUMMARY OF THE ARGUMENT

Contrary to the Referee’s legal conclusions, an attorney’s ownership interest
in a business that may be in competition with an existing client’s business and the
simultaneous representation of both businesses in unrelated matters does not
trigger the disclosure requirements in Rules 4-1.7(a)(1-2) and 4-1.8(a) (the
“Conflict Rules”). Thus, the pure legal issue on review is whether or not, in
January 1999 — when Nation Aviation first entered into the spare parts business —
the Conflict Rules required, at that time, disclosure by Mr. Herman of his
ownership interest in a newly competing company and a “waiver” of this
“business” conflict. In fact, they did not.

In the absence of a direct conflict, the Comment to Rule 4-1.7 makes clear
that the duty of loyalty does not require a waiver where the attorney merely
represents two businesses in the same industry. There is nothing in the Conflict

Rules or any case authority that requires a different result when an attorney has an



ownership interest in a competing business that has no direct conflict with the
existing client’s representation. Under the Conflict Rules’ plain language, a direct
conflict occurs where the parties are adverse to each other in a litigation or
transactional matter. To be sure, in such situation, there is an actual risk of
compromising the attorney’s independent professional judgment, i.e., the duty of
loyalty to one of his clients. But if there is no such conflict, there can be no risk.
Moreover, applying the Conflict Rules as broadly as the Referee has done here
creates a punishable offense for which there is no reasonable notice in the Conflict
Rules.

The more general “catch-all” Rule 4-8.4 is equally inapplicable. Subsection
(a) only applies if there is a violation of another Rule --in this case, the Conflict
Rules. Since there is no violation of the Conflict Rules, subsection (a) does not
apply. Subsection (b) is inapplicable for a different reason. This general
“misconduct” provision is not available where, as here, the conduct at issue falls
within the purview of a more specific Rule (i.e., the Conflict Rules).

Even if this Court were to find that there is some basis to invoke the Conflict
Rules on the factual predicate presently before it, the plain language in the Conflict
Rules, and the commentary thereto can reasonably be construed as not requiring
disclosure or waiver, and therefore, not providing fair notice to Mr. Herman — or

The Bar in general — that failure to make such disclosure or secure such a waiver



would result in the severe disciplinary measures proposed here by the Referee.
Because Mr. Herman’s reading is reasonable and consistent with the language of
the Conflict Rules, there should not be a finding of a violation. But even
assuming, arguendo, that this Court were to agree that there was a violation of the
Conflict Rules, the sanction imposed should reflect the fact Mr. Herman’s reading
of the Conflict Rules is reasonable, and, therefore, any such sanction should be de
minimis. Mr. Herman respectfully submits that a reprimand is the most severe
sanction warranted if this Court were to favor The Bar’s interpretation that the
Conflict Rules must be read as broadly as the Referee has here.
ARGUMENT

l. STANDARD OF REVIEW

As to the Referee’s recommendation of guilt, the instant appeal is subject to
a de novo standard of review. Neither party has filed a petition for review of the
Referee’s findings of fact. Rather, the issue is whether or not the relevant
undisputed facts trigger the application of the conflict of interest rules and related
sanctions. Thus, where, as here, “...there are no genuine issues of material fact
and the only disagreement is whether the undisputed facts constitute unethical
conduct, the referee's findings present a question of law that the Court reviews de

novo." The Florida Bar v. Brownstein, 953 So. 2d 502, 510 (Fla. 2007) (citing



The Florida Bar v. Pape, 918 So. 2d 240, 243 (Fla.2005), cert. denied, 547 U.S.

1041, 126 S.Ct. 1632, 164 L.Ed.2d 335 (2006).

As to the Referee’s recommended discipline, this Court’s scope of review is
broader than that afforded to the Referee’s findings of fact. The Florida Bar v.
Springer, 873 So. 2d 317, 321 (Fla. 2004) (citations omitted). The Referee’s
recommended discipline must have a reasonable basis in existing case law and the
Florida Standards for Imposing Lawyer Sanctions. 1d.; see also The Florida Bar v.
Fredericks, 731 So. 2d 1249, 1254 (Fla. 1999).

Il. NEITHER RULE 4-1.7(a)(1-2) NOR RULE 4-1.8(a) REQUIRES AN
ATTORNEY TO DISCLOSE HIS OWNERSHIP INTEREST IN A
COMPANY THAT COMPETES WITH A CLIENT COMPANY
WHILE HE SIMULTANEOUSLY REPRESENTS HIS COMPANY
AND HIS CLIENT COMPANY IN UNRELATED LEGAL MATTERS
WHERE THE COMPANIES’ LEGAL INTERESTS ARE NOT
ADVERSE TO EACH OTHER [RESPONDENT/CROSS-
COMPLAINANT’S CROSS-APPEAL]

The Referee’s finding of misconduct hinges on the notion that Mr. Herman’s
ownership interest in Nation Aviation, while he acted as counsel for Aero Controls
and Nation Aviation in unrelated legal matters where the companies were not
adverse to each other, constitutes a “conflict” requiring disclosure and the client’s
consent under Rules 4-1.7(a)(1-2) and 4-1.8(a). (Box 1(A):29). The relevant
provisions cited by the Referee in support of his conclusion do not support such a

broad reading, and, in fact, they provide ample basis for Mr. Herman’s analysis

that there was no conflict requiring disclosure.



A. Rule4-1.7(a)(1-2) Did Not Require Disclosure or Waiver

A reasonable interpretation of the relevant language of Rule 4-1.7(a)(1-2)
supports the conclusion that there was no conflict regarding disclosure on the facts
here present. Specifically, the general conflict rule set forth in subsection (a)(1-2)
is as follows:

(@ Representing Adverse Interests. Except as provided in
subdivision (b), a lawyer shall not represent a client if:

(1) the representation of one client will be directly adverse to
another client; or

(2) there is a substantial risk that the representation of one or
more clients will be materially limited by the lawyer’s
responsibilities to another client, a former client or a third
person or by a personal interest of the lawyer.

(Emphasis added).
Thus, by its own terms, Rule 4-1.7(a)(1) requires the undertaking of a legal

representation that is directly adverse to a client’s interest. No such directly

adverse representation is present here.

As a threshold matter, it is worth noting that the undersigned have not found
any authority for the proposition that an attorney’s ownership interest in a company
that is in direct competition with a client’s business rises to the level of “adverse
interest” requiring disclosure under the Conflict Rules, as the Referee found.
Rather, the overarching theme in the reported decisions is the notion that an

attorney should not undertake a role in which his or her interest would impair the

10



exercise of his or her independent professional judgment on behalf of an existing
client. The comment to Rule 4-1.7, under the heading “Loyalty to a client” makes
this point crystal clear:

As a general proposition, loyalty to a client prohibits undertaking
representation directly adverse to that client’s or another client’s
interests without the affected client’s consent. Subdivision (a)(1)
expresses the general rule. Thus, a lawyer ordinarily may not act as
advocate against a person the lawyer represents in some other
matter, even if it is wholly unrelated. On the other hand,
simultaneous representation in unrelated matters of clients whose
interests are only generally adverse, such as competing economic
enterprises, does not require consent of the respective clients.
Subdivision (a)(1) applies only when the representation of a client
would be directly adverse to the other. (Emphasis added).

The foregoing language thus eliminates a key component in the Referee’s finding:
that Mr. Herman’s simultaneous representation of Nation Aviation and Aero
Controls, companies in competing economic enterprises, in unrelated legal matters
Is in violation of the Conflict Rules. As the comment expressly indicates, the
representation of companies overlapping in industry, without any direct adversity
between them in a specific legal proceeding, transaction or legal representation, is
not the type of conflict contemplated by the Conflict Rules. The adverse economic
interest alleged here as the basis for a conflict of interest is, therefore, not the type
of interest contemplated by Rule 4-1.7(a)(1). As the language in the commentary
above states, “competing economic enterprises” are only “generally adverse” and

not “directly adverse.”

11



The issue for this Court’s consideration, therefore, is whether Mr. Herman’s
ownership interest in Nation Aviation changes the analysis set forth in the
Comment to Rule 4-1.7. It does not. Again, the language in the Rule itself
provides the best guidance. In subsection (2), Rule 4-1.7(a) equates the risk that
the client’s representation “will be materially limited by the lawyer’s
responsibilities to another client” with the risk that the representation will be
materially limited “by a personal interest of the lawyer.” R. Regulating Fla. Bar 4-
1.7(a)(2). The Rule itself draws no distinction between another client’s interest or
the lawyer’s personal interest. Thus, if a lawyer is permitted to simultaneously
represent clients with competing economic enterprises in unrelated matters, it
should make no difference that the competing economic enterprise belongs to him
as opposed to another client. This logic is sound, since the concern is with the
lawyer’s divided loyalties —whether between clients or between himself and his

client.®

Taking the analysis one step further, one could posit whether opening a
business that competes with a client by using that client’s “former top
salesman” changes this conclusion. (Box 1(A):22). Here, it does not. The
Referee specifically found there is no credible evidence that Mr. Herman
used information relating to his representation of Aero Controls to the
disadvantage of Aero Controls. (Box1(A):25). This proposition was the
gravamen of The Florida Bar’s wrongful solicitation charge which alleged
that Mr. Herman used information gained during his representation of Aero
Controls to steal its “top” employee. But if there is no wrongful solicitation,
there is no improper use of the former employee’s services. Moreover,
Bristow (the former employee) did not have a non-compete agreement and

12



A review of a representative sampling of the decisions finding a violation of
Rule 4-1.7(a) further supports the notion that an actionable “conflict” requires
direct adversity in the context of legal representation. See, e.g., The Florida Bar v.
Brown, --- So. 2d ---, 2008 WL 150402 (Fla. 2008) (violation of rule 4-1.7(a) and
(b) to represent driver and passenger of car where gun found); The Florida Bar v.
Rodriguez, 959 So. 2d 150 (Fla. 2007) (lawyer representing group of 20 plaintiffs
against DuPont guilty of violating 4-1.7(a) and (b) by simultaneously negotiating
secret “engagement agreement” with DuPont to clients’ detriment); The Florida
Bar v. Cosnow, 797 So. 2d 1255 (Fla. 2001) (attorney guilty of violating rule 4-
1.7(a) for representing mother in custody action after having previously
represented grandmother in the same action); The Florida Bar v. Dunagan, 731 So.
2d 1237 (Fla. 1999) (representation of husband in dissolution proceeding by
attorney who previously had represented husband and wife jointly in matters
relating to their business, was conflict of interest in violation of rule 4-1.7(a) and
(b), where business was marital asset); The Florida Bar v. Joy, 679 So. 2d 1165
(Fla. 1996) (lawyer guilty of violation of Rule 4-1.7(a) and (b) for representing
both corporation and minority shareholder in connection with the same claim

despite conflict of interest); The Florida Bar v. McAtee, 674 So. 2d 734 (Fla. 1996)

told Mr. Herman that for family reasons he was moving from Seattle to
Miami. Accordingly, the fact that a former “top” employee of Aero
Controls was employed by Nation Aviation in this case makes no difference
in the final analysis.
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(lawyer guilty of violation of Rule 4-1.7(a) for representing clients with conflicting
interests in bankruptcy proceeding without first obtaining consent to do so); The
Florida Bar v. Marke, 669 So. 2d 247 (Fla. 1996) (lawyer guilty of violation of
rule 4-1.7(a) for representing both parties in negotiating purchase and sale
agreement that had conflicting interests); The Florida Bar v. Sofo, 673 So. 2d 1
(Fla. 1996) (attorney’s dual representation of two corporations, in which he owned
stock, with adverse interests in same matter, and use of information obtained in
representation of one corporation without its consent was violation of rule 4-
1.7(a)).°

Thus, the authority consistent with Mr. Herman’s interpretation is
overwhelming. In sharp contrast, the undersigned could not find a single decision

finding a violation of Rule 4-1.7(a) based on a factual predicate such as the one

Although not at issue in this appeal, decisions under Rule 4-1.7(b) are also
consistent with Mr. Herman’s analysis regarding the type of “direct”
adversity required for a conflict under Rule 4-1.7. See, e.g., The Florida Bar
v. Cox, 718 So. 2d 788 (Fla. 1998) (lawyer guilty of violation of rule 4-
1.7(b) by representing client in negotiation of line-of-credit agreement
between client and two other corporations where attorney failed to disclose
to client that he represented one of the other corporations and that he was the
general counsel of the other corporation); The Florida Bar v. Laing, 695 So.
2d 299, (Fla. 1997) (client paid lawyer a retainer to assist client in obtaining
release of a lease/purchase option; lawyer took over the property and
eventually occupied and purchased the property; by entering into the
business transaction with client and continuing to represent her when the
client’s interests and the lawyer’s interest were at odds, the lawyer violated
rule 4-1.7(b)).
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presently before the Court. A reasonable reading of Rule 4-1.7(a)(1-2) supports
the conclusion that Mr. Herman’s ownership interest in Nation Aviation while he
acted as counsel for both Nation Aviation and Aero Controls in unrelated matters
did not rise to the level of direct adverse interest requiring disclosure under this
Rule.
B. Rule 4-1.8(a) Did not Require Disclosure or Waiver
Rule 4-1.8(a), “Conflict of Interest; Prohibited and Other Transactions,” is
even less applicable. The relevant provision upon which the Referee relies reads
as follows:
(@) Business Transactions With or Acquiring Interest
Adverse to Client. A lawyer shall not enter into a business
transactions with a client or knowingly acquire an ownership,
possessory, security, or other pecuniary interest adverse to a
client, except a lien granted by law to secure a lawyer’s fee or
expenses, unless:
(1) the transaction and terms on which the lawyer acquires
the interest are fair and reasonable to the client and are fully

disclosed and transmitted in writing to the client in a manner
that can be reasonably understood by the client;

(2) the client is advised in writing of the desirability of
seeking and is given a reasonable opportunity to seek the
advice of independent legal counsel on the transaction; and

(3) the client gives informed consent, in a writing signed by
the client, to the essential terms of the transaction and the
lawyer’s role in the transaction, including whether the lawyer
Is representing the client in the transaction.

(Emphasis added).
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Although the introductory language in subsection (a) seems general enough to
encompass a situation where an attorney’s business competes with a client (i.e.,
acquiring an ownership interest adverse to a client), it is essential for a proper
analysis to read the three provisions after the qualifier “unless” at the end of the
introductory section. Each of these provisions clearly expresses the notion that
there is a specific transaction at issue that involves the client directly, such that the
client should be given the opportunity to seek independent counsel.

The only reasonable reading of this subsection as a whole is that it covers
business transactions where there is no adverse legal representation per se (which
would be covered by Rule 4-1.7), but, rather, where the attorney is involved
directly in a specific business transaction with the client.” Otherwise, subsections
(1)-(3) would be meaningless, contrary to well established principles of rule

construction. CPI Mfg. Co., Inc. v. Industrias St. Jack's, S.A. De C.V., 870 So. 2d

! For example, in People v. Barbieri, an attorney who owned a financial

interest in a co