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STATEMENT OF THE CASE AND FACTS

On May 9, 2003, the State Attorney for the Tenth Judi ci al
Circuit in and for Polk County filed an information agai nst
Respondent chargi ng the conm ssion of the follow ng of fenses:

Count one, driving while |license revoked (habitual offender);
count two, driving under the influence; count three, resisting
officer with violence; count four, battery on a | aw enforcenent
of ficer, and; count five, depriving officer of neans of
protection or communication. (M: R26-28).

On February 2 and 3, 2004, a jury trial was held before the
Honorable Circuit Court Judge Randall MDonald. During the
course of the trial, Respondent plead nolo contendre to count
one and was acquitted of count two. (VI: R65). He was found
guilty, as charged, of counts three and five and guilty of
battery, a |l esser included offense of battery on a | aw
enforcenment officer, of count four. (VI: R63-64).

On February 16, 2004, Respondent was sentenced as follows: Count
one, a termof inprisonnment of five years to run consecutive to count
three but concurrent with count five; count three, designation as a
Prison Rel easee Reoffender (PRR) and inprisonnent of five years;
count four, tinme served, and; count five, a termof inprisonnent of
five years to run concurrent with count one but consecutive to count
three. (VI: R87-94). It was further ordered Respondent receive 289

days in jail credit. (VI: R94).



Respondent appeal ed his conviction clainmng the trial court
erred in sentencing himto consecutive sentences. It was
specifically argued his consecutives sentences were illegal in
light of the Second District Court of Appeal’s holding in

Rodri quez v. State, 883 So. 2d 908 (Fla. 2nd DCA 2004) wherein

it expressed recognition of this Court’s holdings in Daniels v.

State, 595 So. 2d 962 (Fla. 1992) and Hale v. State, 630 So. 2d

521 (Fla. 1993) that consecutive sentences are prohibited under
the Prison Rel easee Reoffender (PRR) Act when the sentences
arise out of crimes occurring during one single crimnal

epi sode.

On February 16, 2007, the Second District Court of Appea
issued its witten opinion affirmng in part and reversing in
part; the court agreed with Respondent’s claimthat a five year
PRR sentence on a felony offense followed by a five-year
consecutive sentence on another felony offense is illegal if
bot h of fenses arose out of the sane crimnal episode. However
it found the occurrence of two crimnal episodes in the instant
case. It found counts three and five occurred during the sane
crimnal episode only reversing the inposition of a consecutive
sentence in count five. It also certified conflict with Reeves

v. State, 920 So. 2d 724 (Fla. 5th DCA) review granted 933 So.

2d 521 (Fla. 5th DCA 2006) stating as follow



Recogni zi ng that Reeves v. State, 920 So. 2d 724 (Fl a.
5th DCA) review granted, 933 So. 2d 521 (Fla. 2006),
acknow edged conflict with Rodriquez on this issue and
that the Florida Suprene Court has accepted review of
Reeves, we acknow edge conflict with Reeves.

On Decenber 5, 2006, an oral argunent was held in Reeves and
that case is currently pending review in this Court. 1In an
abundance of caution, Petitioner will file a concomtant notion
to stay in abeyance to conserve judicial econony.

PRELI M NARY STATENMENT

Citations to the record on appeal will be referred to by
the synbol (V) followed by the appropriate page nunber

SUWARY OF THE ARGUMENT

This Court may exercise its discretionary jurisdiction to
review the instant case wherein the Second District Court of
Appeal certified conflict with a decision rendered by the Fifth
District Court of Appeal on the same question of law In Bell
v. State, 32 Fla. L. Wekly D 476 (Fla. February 16, 2007), the
Second D strict held a PRR sentence foll owed by a consecutive
sentence is illegal if the crinmes arose out of a single crimnal
epi sode. This holding conflicts with the holding Reeves v.
State, 920 So. 2d 724 (Fla. 5th DCA) on the sanme question of
| aw.  Accordingly, Respondent respectfully requests this Court

review the i nstant case.



ARGUMENT
| SSUE
VHETHER TH' S COURT SHOULD ACCEPT

DI SCRETI ONARY REVIEW OF THE DECI SION FROM
THE SECOND DI STRI CT COURT OF APPEAL?

As this Court explained in the Florida Star v. B.J.F., 530

So. 2d 286, 288 (Fla. 1988), the state constitution creates two
separate concepts regarding this Court’s discretionary review.
The first concept is the broad general grant of subject-natter
jurisdiction. The second nore limted concept, discretionary
jurisdiction, is a constitutional command as to how this Court
may exercise its discretion in accepting jurisdiction. Florida

Star v. B.J.F., 530 So. 2d at 288.

Di scretionary jurisdiction may be invoked to review a
decision by a district court which certifies direct conflict
with a decision of another district court. Fla. Const. Art. V, 8
3(b)(4). This Court has held the "concern in cases based on our
conflict jurisdiction is the precedential effect of those
deci sions which are incorrect and in conflict with decisions

reflecting the correct rule of law.” Wainwight v. Taylor, 476

So. 2d 669, 670 (Fla. 1985). |In the instant case, the Second
District Court of Appeal certified conflict with a decision from

the Fifth District Court of Appeal on the sane question of |aw



Petitioner submts this Court should accept jurisdiction and
review this case.

In the instant case, Respondent was convicted of resisting
an officer with violence in count three and depriving an officer
of nmeans of protection or conmunication in count five. (V: R26-
28 & R63-64). He was subsequently was designated a Prison
Rel easee Reoffender (PRR) in regards to count three and
sentenced to inprisonment of five years. As to count five, a
five year prison termwas ordered to run concurrently with count
one but consecutive to count three. (VI: R87-94).

Respondent appeal ed his conviction to the Second District
claimng his consecutive sentences were illegal in |light of Rodriquez
v. State, 883 So. 2d 908 (Fla. 2nd DCA 2004) wherein the second

district recognized this Court’s holdings in Daniels v. State, 595

So. 2d 962 (Fla. 1992) and Hale v. State, 630 So. 2d 521 (Fla. 1993)

that the inposition of consecutive sentences are prohibited under the
Prison Rel easee Reoffender (PRR) Act when the crines arose out of one
single crimnal episode.

On February 16, 2007, the Second D strict issued its witten
opinion affirmng in part and reversing in part; the court agreed

wi th Respondent’s contention that a five year PRR sentence foll owed

by a five year consecutive sentence is illegal if both offenses arose
out of the same crimnal episode. It concluded Respondent’s sentence
in regards to count five was illegal because a consecutive sentence



pursuant to the PRR statute was ordered to follow a five-year

sentence. It also certified conflict with Reeves v. State, 920 So. 2d

724 (Fla. 5th DCA) review granted, 933 So. 2d 521 (Fla. 2006) and

recogni zed Reeves acknow edged conflict with Rodriquez v. State, 883

So. 2d 908 (Fla. 2nd DCA 2004) on this issue.

Here, the Second District’s holding is dianetrically opposite to
the holding in Reeves. In Reeves, the petitioner also argued the
trial court’s inposition of a consecutive sentence pursuant to the
PRR statute was illegal because his crines arose out of the sane
crim nal episode. In advancing this argunent, he relied on Rodriquez
wherein the second district held it was illegal to conbine or blend
enhanced or unenhanced sentences to inpose a total sentence exceeding
the sentence permtted under the applicable enhancenent statute.

It was ultimately concluded by the Fifth District that a PRR
sentence followed by a consecutive crimnal punishnent code sentence,
not ot herwi se enhanced beyond the statutory nmaximum is not illega

even if the crines arise froma single episode. Reeves v. State, 920

So. 2d 724, 726 (Fla. 5th DCA 2006). |In reaching its conclusion, the
district court expressed disagreement with the holding in Rodriquez
finding Rodriquez “treats a PRR sentence as an enhanced sentence,

rat her than a mni mum mandatory sentence.” It further noted a

di stinction between the habitual offender sentencing schene and

sentenci ng pursuant to a PRR designation. Id.



The Fifth District explained the PRR statute, also viewed as a
“m ni mum mandatory statute”, did not authorize enhancenent of
sent ences beyond the statutory nmaxi nrum Once an of fender receives a
PRR designation, the only |legal sentence is the statutory maxi mum

whi ch nust be served in its entirety. Reeves v. State, 920 So. 2d

724 at 726. According to the Fifth District, the same is not true in
respect to a habitual offender sentences. Under a habitual offender
sentencing schene, it is illegal to use consecutive sentencing to

| engt hen an overall sentence when there is one or nore counts arising
fromone single crimnal episode. |d.

Under the holding in Reeves, Petitioner submts the Second
District erred in reversing Respondent’s sentence in count five.
Respondent was convicted of the conm ssion of “depriving [an]
of fi cer of means of protection or comunication”, a third-degree
felony in violation of section). According to the Crim nal
Puni shment Code, a third degree felony is punishable by a
maxi mum term of inprisonnment of five-years. § 775.082
(9)(a)(3)(d), Fla. Stat.(2004). Respondent was sentenced to
five years inprisonnment to run concurrently with count one but
consecutive to count three. Here, the termof actua
i mpri sonnment was not beyond the statutory maxi num of five-years.

An application of the law set forth in Reeves to the facts
of the instant case |leads to the conclusion that the inposition

of a consecutive sentence pursuant to a PRR designation is not



illegal because the term of inprisonnment ordered was not
enhanced beyond the statutory maxi num According to the hol ding
in Reeves, the fact that counts three and five may have been
born out of the sane crimnal episode is of no |egal
significance given that Respondent was sentenced pursuant to the
PRR statute and a habitual offender sentencing schene.
Accordingly, this Court shoul d accept review of the second
district’s opinion Bell.

CONCLUSI ON

Because the Second District Court of Appeal certified
conflict in the instant case with Reeves, a decision by the
Fifth District Court of Appeal, this Court should accept
jurisdiction and review decision in this matter.
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