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PRELI M NARY STATEMENT

Respondent, the State of Florida, the Appellee in the
District Court of Appeal (DCA) and the prosecuting authority in
the trial court, will be referenced in this brief as Respondent,
the prosecution, or the State. Petitioner, Melvin B. Thonpson
the Appellant in the DCA and the defendant in the trial court,
wll be referenced in this brief as Petitioner or proper nane.

The record on appeal consists of six consecutively nunbered
vol unmes, one supplenental volune, and si xteen unnunbered vol unes
of transcripts. The records marked as “3.850" wll be
referenced according to the respective nunber designated in the
Index to the Record on Appeal. The sentencing transcript wll

be referenced as “ST’, the transcript of the hearing on the

notion to withdraw will be referenced as “MIW and the trial
transcript wll be referenced as “TT", followed by any
appropriate page nunber. “IB* wll designate Petitioner's

Initial Brief. Each synmbol will be followed by the appropriate
page nunber in parentheses.

Petitioner’s direct appeal case, Thonpson v. State, 764 So.

2d 630 (Fla. 1st DCA 2000), will be referred to as Thonpson |I.

The State wll reference Petitioner’s postconviction appeal,

Thonpson v . State, 949 So. 2d 1169 (Fla. 1st DCA 2007), as

Thonpson | 1.




Al'l enphasis through bold lettering is supplied unless the

contrary is indicated.

STATEMENT OF THE CASE AND FACTS

The State accepts petitioner’s statenent of the case and
facts as being generally supported by the record subject to the

foll ow ng additions:

(1) The trial court sentenced the Petitioner upon

conviction as follows: Count |, sexual battery with a deadly
weapon, |ife inprisonment; Count Il, burglary of a dwelling
while armed, |ife probation consecutive to the life inprisonnent
imposed in Count I; Count 111, aggravated assault with a deadly

weapon, five years inprisonnent concurrent with the life term
imposed in Count 1; Count 1V, false inprisonnment, five years
i nprisonment concurrent with the life term inposed in Count |I.
(RI 63-71).
(2) The full context of the exchange at the hearing on the
notion to withdraw is as foll ows:
JUDGE SM TH. Okay. So if convicted in that case,

he will be spending the rest of his life in
prison?

MR. GREENBURG Perhaps if that’s what the
gui delines call for.

JUDGE SMTH. Wth a first degree punishable by
life, I don’'t think we need to be worrying about

2



the guidelines. So his threat is that when he
gets out of prison, he’s going to make you pay for
it and kill you and kill nme and M. Poitinger and
M. Mirrell and the famlies and everybody?

MR. GREENBURG Yes, Your Honor, that’s correct... |
understand | guess the point the Court is making
that if he’s convicted, he may get life in
prison...

MR. PO TINGER There’s no question that | am going
to seek the maxi mum There's no doubt about

that.. | intend to put himaway for the renai nder
of his natural -born life...
* * %

JUDGE SMTH: As far as the notion to w thdraw,
the Court is going to deny the notion to w thdraw.
If there has been a threat nade, the court
concludes that it was a threat that could never be

carried out. If he's convicted, which was the
condition of his threat, he wll be in prison for
the rest of his natural |ife and he couldn’'t do

physi cal harmto you or M. Poitinger or M.
Murrell or nme or anyone el se.”

(MW 6- 13) .

(3) During his postconviction proceedi ngs, Petitioner had
the DNA evidence in this case tested. The testing resulted in
the generation of a laboratory report reflecting that the
Petitioner’s semen was found on the victinis black sweat pants.

(RIT'1 400-401, 415-16). The frequencies reflected are one in

110 trillion African Anericans, one in 2.8 quadrillion
Caucasi ans, and one in 180 quadrillion H spanics. (R Il 412-
13).



SUMVARY OF ARGUMENT

| ssue |

The District Court properly applied the prejudice standard

presented in Strickland v. Washington, 466 U S. 668 (1984), to

the Petitioner’s postconviction claim of ineffectiveness by his
trial counsel as a result of his failure to tinely file a notion
to disqualify the trial judge. The Petitioner failed to
denonstrate that the trial judge was actually biased, and
instead on clains that he had a reasonable fear that the tria
j udge m ght be biased.

The Fourth and Second Districts in Goines v. State, 708 So

2d 656 (Fla. 4th DCA 1998), and Kl eppinger v. State, 884 So. 2d

146 (Fla. 2d DCA 2004), incorrectly supplanted the Strickland
prejudice standard with the statenents of the United States

Supreme Court in Lockhart v. Fretwell, 506 US. 364 (1993).

Since Lockhart, the United States Supreme Court has made it

clear in cases such as Wllians v. Taylor, 529 U S. 362 (2000),

that Lockhart has not supplanted Strickland as the applicable

st andar d. Li kewise, this Court mde clear in Caratelli wv.

State, 961 So. 2d 312 (Fla. 2007), that the Strickland standard

shoul d be the standard applied and an actual showing of bias is

required to establish the prejudice prong. As a result, Coines



and Kl eppi nger have been wongly decided, and the decision of

the District Court in this case should be affirned.
| SSUE | |
The Petitioner failed to preserve this issue for review as

required by United States v. Cotton, 535 U S 625 (2002).

Further, the trial court’s inposition of a departure sentence in

this case does not violate the holding of Apprendi v. New

Jersey, 530 U S. 466 (2000). The trial court sentenced the
Petitioner to life inprisonnment followed by life probation on
counts that were a life felony and a first degree felony
puni shable by life, respectively. The sentences inposed did not
exceed the statutory maxi muns.

The Petitioner’s judgnment and sentence becane final sone

four years before the decision in Blakely v. Wshington, 542

U S. 296 (2004). Several federal courts have found that Bl akely

does not apply retroactively under a Teague v. Lane, 489 U S

288 (1989), analysis. This court, agreeing with the United

States Suprene Court, has already decided that Ring v. Arizona

536 U.S. 584 (2002), an extension of Apprendi, does not apply

retroactively under this Court’s Wtt v. State, 387 So. 2d 922

(Fla. 1980), analysis. An application of the Wtt factors

wei ghs heavily agai nst applying Blakely retroactively.



Finally, as this Court decided recently in Glindez v.

State, 955 So. 2d 517 (Fla. 2007), Apprendi and Blakely errors
are subject to harmess error analysis. In this case, the
evi dence presented to the jury establishes that any error in not
submtting the departure factors to a jury was harnl ess beyond a
reasonabl e doubt. Consequently, this Court should affirm the

sentences inposed in this case.



ARGUMENT

| SSUE |

DID THE DI STRICT COURT CORRECTLY APPLY THE
STANDARD ANNOUNCED I N STRI CKLAND V.
WASHI NGTON, 466 U.S. 668 (1984), WHEN IT
FOUND THAT PETITIONER HAD NOT DEMONSTRATED
PREJUDI CE SUFFI Cl ENT TO GRANT POSTCONVI CTI ON
RELI EF? ( Rest at ed)

Petitioner contends that the D strict Court incorrectly

applied the standard enunciated in Strickland v. Washi ngton, 466

U S 668 (1984), rather than the standard enunciated in Lockhart

V. Fretwell, 506 US. 364 (1993), which was followed by the

courts in Goines v. State, 708 So. 2d 656 (Fla. 4th DCA 1998),

and Kl eppinger v. State, 884 So. 2d 146 (Fla. 2d DCA 2004). The

State respectfully di sagrees.
St andard of Revi ew

The issue of whether the District Court applied the correct
law to this case is a pure legal question entitled to de novo
revi ew.

Preservation

Petitioner preserved this issue by arguing it to the tria

court in his anended notion for postconviction relief and on

appeal. (Rl 4-11); Thonpson Il, 949 So. 2d at 1173-74.




Ar gunment
The District Court correctly applied the ruling in

Strickland to this case. Prior to trial, Petitioner threatened

the life of his trial counsel, Richard G eenburg, and all of the
other participants in the case, along with their famlies. As a
result, M. Geenburg filed a notion to withdraw on February 23,
1996, only forty seven days after he had been appointed. At the
hearing on the notion to wthdraw, the follow ng exchange
occurred

JUDGE SM TH: Ckay. So if convicted in that case,
he will be spending the rest of his life in
prison?

MR. GREENBURG Perhaps if that’s what the
gui delines call for.

JUDGE SMTH: Wth a first degree puni shabl e by
life, I don’'t think we need to be worrying about
the guidelines. So his threat is that when he
gets out of prison, he’s going to make you pay for
it and kill you and kill nme and M. Poitinger and
M. Mirrell and the famlies and everybody?

MR, GREENBURG Yes, Your Honor, that’s correct... |
understand | guess the point the Court is making
that if he’s convicted, he nay get life in
prison...

MR. PO TINGER There’s no question that | am going
to seek the maxi mum There’'s no doubt about

that.. | intend to put himaway for the renainder
of his natural -born life...

8



JUDGE SMTH: As far as the notion to w thdraw,
the Court is going to deny the notion to w thdraw.
If there has been a threat made, the court
concludes that it was a threat that could never be

carried out. |If he's convicted, which was the
condition of his threat, he will be in prison for
the rest of his natural |life and he couldn’t do

physi cal harmto you or M. Poitinger or M.
Murrell or me or anyone else.”

(MW 6-13). Thereafter on March 20, 1996, M. Geenburg, filed
a notion to disqualify the trial judge based partially upon the
comments recited above. On April 3, 1996, the trial judge
denied the notion, finding the notion was untinely under Rule
2.160(e), Florida Rules of Judicial Adm nistration. (Rl 543,
RV 706). Thereafter, the Petitioner obtained new counsel.
(RII1 543).

The trial court found that M. Geenburg’ s performance
based upon a totality of the circunstances was not deficient.
(RITl 545-552). The District Court did not specifically address
the deficiency prong finding that it was unnecessary to reach
this issue because Petitioner did not denonstrate prejudice.

Thonpson I, 949 So. 2d at 1174. The District Court found that

In attenpting to establish the prejudice prong of
Strickland, appellant notes that the trial court
did, in fact, sentence appellant to life

i mprisonment and |ife probation - just as the
court's statenent indicated it would. However
appel  ant has not all eged any circunstances or
presented any evi dence, which suggest that the
aggravating factors relied upon by the court to

9



i npose this heightened sentence did not exist.

Nor does appellant allege that, assum ng the

exi stence of these aggravating factors, the
sentence actually inposed was not within the trial
court's discretion. As noted above, under the | aw
at the tinme appellant was sentenced, these were

| egal sentences, which any trial judge could have
l egally, justifiably, and reasonably inposed under
the facts of this case. Accordingly, the nere
fact that the trial court inposed such a sentence
i's not evidence of prejudice resulting fromhis
attorney's failure to tinely file the notion to

di squalify.

The District Court noted that Petitioner presented

an

al ternative argunment stating that Petitioner alleged he did not

need to denonstrate prejudice in this case because the failure

to file the notion to disqualify created a structural error
the proceedings. See id. The District Court stated:

Appel lant fails to establish a structural
defect in this case. He argues that a structura
defect was created when Judge Smith - who woul d
have been inpelled, by a tinely filed notion to
disqualify, to recuse hinself - was permtted to
presi de over appellant's trial and sentencing.
However, as was the case in Pinardi [v. State, 718
So. 2d 242 (Fla. 5th DCA 1998)], appellant nerely
al l eges that Judge Smith could have been
disqualified by a tinely filed notion to
di squalify, and does not present evidence show ng
that Judge Smth was actually biased in this case.
Est abl i shing the existence of facts and
ci rcunst ances which coul d reasonably cause a
litigant to fear that a judge m ght be biased, is
not the same as establishing that the judge was
actual |y bi ased.

10
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In this case, appellant has not alleged that
Judge Smith was bi ased because of his relationship
to the parties, nor has he identified any
pecuni ary interest in the outconme of the
proceeding. See e.g., Tuney v. Chio, 273 U. S
510, 47 S. C. 437, 71 L. Ed. 749, 5 Chio Law Abs.
159, 5 Chio Law Abs. 185, 25 Chio L. Rep. 236
(1927); see also Goines v. State, 708 So. 2d 656,
661 (Fla. 4th DCA 1998). It is true that the
statenments made by Judge Smth may have been
sufficient to require himto recuse hinself, had
the notion been tinely filed. However, the
exi stence of these statenents standing alone is
insufficient to establish that Judge Smth was
actually biased in this case. Appellant has not
pointed to any action or inaction by Judge Snith,
whi ch was not entirely permssible in |light of the
applicable | aw and attendant circunstances present
in this case. Had appellant been able to point to
behavi or by Judge Smth show ng that he was
actually biased (thus violating Canon 3, Florida
Code of Judicial Conduct, by remaining on the
case), then this Court would be required to grant
appel l ant the relief he requests.

A "bi ased" judge presiding over a crimnal
defendant's trial only creates a structural defect
when that judge is actually biased. It cannot be
said that an unbi ased judge, who woul d have been
required to recuse hinself by a tinely filed
notion to disqualify, presents the type of
concerns with which the structural error rule is
concerned. In light of the fact that appell ant
has failed to show actual bias, he has failed to
denmonstrate the exi stence of a structural defect,
and i s, consequently, not exenpt fromthe

requi rement that he show prejudice.

ld. at 1174-75.
The District Court finally continued that it disagreed with

deci sions in Goi nes and Kl eppi nger wherein the courts determ ned

that the finding of prejudice in cases where the defendant

11



al l eges ineffective assistance of counsel turns on whether

di squal i fication woul d have been required. See id. at 1175.
The District Court found that the courts had m sinterpreted the
decision of the United States Suprenme Court in Lockhart, 506

u. S

In Strickland v. Washi ngton, 466 U. S. 668, 686 (1984), the

United States Supreme Court stated that "[t] he benchmark for
j udgi ng any claimof ineffectiveness nust be whether counsel's
conduct so underm ned the proper functioning of the adversari al
process that the trial cannot be relied on as having produced a
just result.” In order to evaluate ineffectiveness clains, the
Supreme Court set forth a two-prong test:

First, the defendant nust show that counsel's

performance was deficient. This requires show ng

t hat counsel made errors so serious that counsel

was not functioning as the "counsel" guaranteed

t he defendant by the Sixth Amendnent. Second, the

def endant nust show that the deficient performance

prejudi ced the defense. This requires show ng

that counsel's errors were so serious as to

deprive the defendant of a fair trial, a trial

whose result is reliable.
| d. at 687 (enphasis added). Unless a defendant nmakes both
showi ngs, it cannot be said that the conviction resulted froma
breakdown in the adversary process that rendered the result
unreliable. See id.

To establish prejudice, a "defendant nust show that there

is a reasonabl e probability that, but for counsel's

12



unprof essional errors, the result of the proceedi ng woul d have
been different."” 1d. at 694. The court defined a "reasonable
probability" as "a probability sufficient to underm ne
confidence in the outcome.” Id. at 693. The court stated that
"[i]t is not enough for a defendant to show that the deficiency
of counsel had sone conceivable effect on the outcone of the
proceeding." |d. at 693. Not every error of counsel that
concei vably coul d have influenced the outcone of the trial
undermnes the reliability of the result of the proceeding. See

Rut herford v. State, 727 So. 2d 216, 220-21 (Fla. 1998). A

def endant, then, bears the burden of establishing both prongs of

the Strickland test before a crimnal conviction will be

vacated. See Schofield v. State, 681 So. 2d 736, 738 (Fla. 2d

DCA 1996) .

Recently, in Carratelli v. State, 961 So. 2d 312 (Fl a.

2007), this Court addressed the prejudice prong with respect to
postconviction clainms regarding juror selection and perenptory
chal l enges. The court agreed with the Fourth District's

conclusion in Carratelli v. State, 915 So. 2d 1256 (Fla. 4th DCA

2005) (en banc), requiring that prejudice be established by
proving that a biased juror served on the jury rather that
whet her reasonabl e doubt existed as to the juror's inpartiality.

At trial, defense counsel failed to preserve a claimas to three

13



jurors suitability to serve on the jury. See id. 1In his
post convi ction notion, the defendant alleged that his trial
counsel was ineffective for failing to preserve the denial of
the for cause challenges to the jurors. See id. The court
noted that three of the four jurors did not serve on the jury.
See id.

This Court stated: "[T]he test for prejudicial error in
conjunction with a direct appeal is very different fromthe test
for prejudice in conjunction with a collateral claim of

i neffective assistance." Sanders v. State, 847 So. 2d 504, 506

(Fla. 1st DCA 2003) (en banc) (quoting Hill v. State, 788 So. 2d

315, 318 (Fla. 1st DCA 2001)), approved, 946 So. 2d 953 (Fl a.
2006). On direct appeal, to obtain a newtrial a defendant
al l eging the erroneous denial of a cause chall enge nust show

only that preserved error occurred. See Goodw n v. State, 751

So. 2d 537, 544 (Fla. 1999). To obtain postconviction relief,
however, the standard is nuch nore strict. See id. The court
guoted its holding in Sanders in which it stated that the test
for prejudice in a collateral claimis different fromthat on

direct appeal. See Caratelli. This Court continued

A defendant's claimthat his counsel offered

i neffective assistance at trial, for whatever
reason, nust be anal yzed under the standard the
Suprene Court enunciated in Strickland. The

pur pose of the right to the effective assistance
of counsel is to "ensure a fair trial,"

14




Strickland, 466 U. S. at 686, defined as "one in
whi ch evidence subject to adversarial testing is
presented to an inpartial tribunal for resolution
of issues defined in advance of the proceeding."
Id. at 685. The Suprene Court established the
foll owi ng standard for determ ning when counse
has provi ded i neffective assistance warranting
postconviction relief:

A convicted defendant's claimthat counsel's

assi stance was so defective as to require reversa
of a conviction or death sentence has two
conponents. First, the defendant nust show t hat
counsel 's performance was deficient. This

requi res show ng that counsel nade errors so
serious that counsel was not functioning as the
"counsel " guaranteed the defendant by the Sixth
Amendnment. Second, the defendant must show t hat
t he deficient performance prejudiced the defense.
This requires showi ng that counsel's errors were
so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable. Unless a
def endant nakes both showi ngs, it cannot be said
that the conviction or death sentence resulted
froma breakdown in the adversary process that
renders the result unreliable. 1d. at 687.

Specifically, the Court stressed that "[t]he

def endant nust show that there is a reasonable
probability that, but for counsel's unprofessiona
errors, the result of the proceedi ng woul d have
been different. A reasonable probability is a
probability sufficient to underm ne confidence in
the outcone.” |1d. at 694. Therefore, "an error
that may justify reversal on direct appeal wll
not necessarily support a collateral attack on a
final judgnent."” Wtt v. State, 387 So. 2d 922,
925 (Fla. 1980) (quoting United States v.
Addoni zi o, 442 U.S. 178, 184, 99 S. C. 2235, 60
L. Ed. 2d 805 (1979)).

I d. (enphasis added).
In the context of Carratelli's case, this Court required

that prejudice can only be shown where an actually biased juror

15



served in the defendant's case, and the defendant nust
denonstrate that the juror was actually biased. See id. This
Court noted that applying a | esser standard woul d "di sregard[]
t he fundanental difference, which we have di scussed, between
review on appeal and the nuch hi gher standard applicable to
postconviction relief." Id.

I n accordance with this Court’s decision in Caratelli, the
District Court in the case at bar required the Petitioner
denonstrate that the trial judge, like the juror in Caratelli,
was actually biased. |In this case, Petitioner has established
no actual bias. Petitioner has only alleged that he had reason

to believe that the trial judge was biased. Thonpson |1, 949

So. 2d at 1175 n.3. Petitioner has not shown that the trial

j udge acted unethically, had any relationship to the parties, or
had any pecuniary interest in the outcone of the case. In fact,
Petitioner has not even shown that the rulings of or sentence

i nposed by the trial judge in this case are any different than

t hose that would have resulted fromanother trial judge. 1In
light of the nature of the actions of the Petitioner during the
crime, including the particular cruelty of those actions, and
his escalating pattern of crimnality, Petitioner cannot

establish that any other trial judge would not have departed and

16



sentenced himto the same sentence of life inprisonnent if he
had been convi ct ed.

Even if Petitioner received a newtrial in front of another
trial judge, there is no likelihood of a different outconme. 1In
fact the evidence agai nst Petitioner would be stronger on
retrial because during his postconviction proceedings,
Petitioner had the DNA evidence in this case tested. The
testing resulted in the generation of a |laboratory report
reflecting that the Petitioner’s senen was found on the victims
bl ack sweatpants. (RIIIl 400-401, 415-16). The frequencies
reflected are one in 110 trillion African Americans, one in 2.8
guadrillion Caucasians, and one in 180 quadrillion H spanics.
(R 412-13).

While the District Court correctly applied the Strickl and

prejudi ce prong, the courts in Goines and Kl eppi nger wongly

interpreted the decision in Lockhart. First, it should be noted

that the courts in Goines and Kl eppi nger did not have the

benefit of this Court’s decision in Caratelli. |In Lockhart, the
Suprene Court focused not on whether the ultinmate outcone of the
case woul d have changed, but rather said that courts in federa
habeas proceedi ngs shoul d focus on whether the errors of trial
counsel rendered the trial unreliable or the proceedings unfair.

The Court st ated
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Thus, an anal ysis focusing solely on nere outcone
determ nation, wthout attention to whether the
result of the proceeding was fundanentally unfair
or unreliable, is defective. To set aside a
conviction or sentence solely because the outcone
woul d have been different but for counsel’s error
may grant the defendant a windfall to which the

| aw does not entitle him

Lockhart, 506 U.S. at 369-70.
Recently, the United States Suprenme Court made it clear

that the Strickland test, which is outcone determ native,

general ly determ nes whether trial counsel’s perfornmance

prejudi ced the defendant. In WIllians v. Taylor, 529 U S. 362,

390-91 (2000), the Court states the “[c]ases such as...Lockhart...
do not justify a departure fromthe straightforward application

of Strickland when the ineffectiveness of counsel does not

deprive the defendant of a substantive or procedural right to

which the law entitles him” Additionally, in Gover v. United

States, 531 U. S. 198, 203 (2001), the Court reinforced its
holding in Wllians stating that “[t]he Court explained |ast
Term that our holding in Lockhart did not supplant the

Strickland anal ysis.”

The District Court found that the courts in Goi nes and

Kl eppi nger, relied on the | anguage from Lockhart “to concl ude

that a defendant’s failure to denpnstrate how t he outcone of the
trial, or the sentence inposed, would have been different, does

not preclude the defendant fromobtaining relief” based upon a
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claimof ineffective assistance of counsel. Thonpson II, 949

So. 2d at 1177.

I n Goines, trial counsel failed to nove to disqualify the
trial judge on the basis that the trial judge had previously
prosecut ed the defendant. (Goines, 708 So. 2d at 657. The
Fourth District indicated that “[t]his circunstance |ed
defendant to fear that the fornmer prosecutor, now his trial
j udge, woul d be biased against himin the current crim nal
trial.” 1d. During the postconviction hearing, Goines admtted
that he qualified for habitual felony offender sanctions, that
he had not received the thirty year maxi mum habitual offender
sentence requested by the State and the his co-defendant had
been sentenced to the thirty year maximum See id. at 658. The
Goi nes court noted that disqualification was not required.
However, the court noted that upon notion, the trial judge
shoul d have disqualified hinself, and that the court had granted
a wit of prohibition on identical grounds. See id. at 659.

The Fourth District stated that “Lockhart states that the

prej udi ce conponent of Strickland is concerned with whether

counsel’s deficient performance ‘renders the result of the trial
unreliable or the proceeding fundanmentally unfair.’”” 1d. at 660
(quoting Lockart, 506 U. S. at 372). The court concluded that

t he performance of counsel rendered the proceedi ngs
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“fundanmental |y unfair” “because of the appearance and risk of
judicial bias.” [1d. at 661

I n Kl eppi nger, the Second District followed the Fourth

District’s decision in Goines stating that “[t]he finding of
prejudi ce turns on whet her disqualification would have been
required, not on whether the outconme of a new trial would have

been different.” Kleppinger, 884 So.2d at 149. The trial judge

i n Kl eppi nger was the father of a corrections officer, and the

case involved the beating of a corrections officer in the sane
county. See id. Further, the judge’s son was a friend of the
beaten corrections officer. See id. As a result, the Second
District found that the defendant’s notion for disqualification
woul d have been legally sufficient. Therefore, the court found
t hat Kl eppi nger established a prina facie case of ineffective
assistance. See id. It is of note, however, that the case

i nvol ved a summary denial of the notion for postconviction
relief, and the court’s ruling did not dispose of the claim

The Goi nes and Kl eppi nger courts utilized the inproper

standard in determning whether trial counsel was ineffective.
The United States Suprene Court has made it clear that Lockhart

did not supplant Strickland. This Court nade it clear in

Caratelli that the Strickland prejudice standard is the standard

to be applied. As a result, the District Court in this case
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correctly applied the Strickland test and found that the

Petitioner had failed to establish that he had been prejudiced
as a result of trial counsel’s failure to tinely file the notion
for disqualification in this case. Applying the standard
advocated by the Petitioner pronote sandbaggi ng as di scussed by
the District Court and warned of by this Court in Caratelli

The standards on post conviction require that the Petitioner
denonstrate that the trial judge was actually biased, not nerely
that Petitioner feared that the trial judge was biased. As a
result, this Court should affirmthe ruling of the District

Court in this case and di sapprove to the decisions in Goines and

Kl eppi nger to the extent that they inpose a showing of prejudice

| ess than that required by Strickland.
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| SSUE 1 |

VWHETHER THE DI STRI CT COURT PROPERLY AFFI RMED
THE DENITAL OF PETITIONER S RULE 3.800(a),
FLORIDA RULES OF CRIM NAL PROCEDURE, CLAIM
THAT THE DEPARTURE SENTENCE | MPOSED WAS
| LLEGAL AND UNCONSTI TUTI ON UNDER THE UNI TED
STATES SUPREME COURT RULINGS IN APPREND V.
NEW JERSEY, 530 U.S. 466 (2000) AND BLAKELY
V. WASHI NGTON, 542 U. S. 296 (2004)?
(Rest at ed)

Petitioner contends that the First District erred when
it affirmed the denial of Petitioner’s Rule 3.800(a), Florida
Rules of Criminal Procedure, claimthat the trial court inposed
an illegal departure sentence based upon the United States

Suprene Court decisions in Apprendi v. New Jersey, 530 U S. 466

(2000), and Blakely v. Wshington, 542 U S. 296 (2004). The

State respectfully di sagrees
St andard of Review
The issue of whether the trial court properly denied the
relief requested by Petitioner presents an issue of law and is,
therefore, properly reviewed de novo.
Preservation
Petitioner has not preserved this issue for review An

Apprendi issue nust be preserved for review See United States

v. Cotton, 535 U S. 625 (2002); see also McGregor v. State, 789

So. 2d 976 (Fla. 2001); and Hughes v. State, 901 So. 2d 837

(Fla. 2005). Al t hough Petitioner argued that his conduct did
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not warrant a departure sentence and that the guideline sentence
was adequate, he never objected to the inposition of the
departure sentence on the grounds that the departure factors
were found by the trial judge, rather than a jury. (ST 16-18,
21-23).
Ar gunment

Petitioner contends that the District Court erred when it
affirmed the trial court’s denial of his notion for
postconviction relief on the grounds that the trial court
i nposed the departure sentence in this case based upon facts
other than a prior conviction wthout a jury finding regarding
those facts. (IB at 28). The District Court correctly

determ ned that Blakely did not apply because Petitioner’s case

becane final some four years before Blakely was decided.
Thonmpson 11, 949 So. 2d at 1172-73. Further, because sexual

battery with a deadly weapon was classified as a life felony and
burglary of a dwelling while armed was classified as a first
degree felony punishable by life, Petitioner’s sentence for
those crinmes, life inprisonnment followed by |ife probation, does
not exceed the statutory maxi mum for the crinmes. Additionally,
even if Blakely applied, the failure of the trial court to
submt the facts that fornmed the basis of the departure sentence

i s harm ess beyond a reasonabl e doubt.
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Petitioner’s judgnent and sentence becane final on Decenber
7, 2000, the date this Court denied his petition for review

Thonpson v. State, 779 So. 2d 275 (Fla. 2000). The United

States Suprenme Court reached its decision in Apprendi on June

26, 2000. See Apprendi, 530 U S at 466. As a consequence,

Apprendi is applicable to Petitioner’s case.

In Apprendi, the Court held that “any fact that increases
the penalty for a crine beyond the statutory maxi mum nust be
submtted to a jury, and proved beyond a reasonable doubt.”
Apprendi, 530 U S. at 490. In the case at bar, the two counts

for which Petitioner challenges the sentence inposed, Counts I

and Il, the maxi num sentence contained in the statute is life
I mpri sonment . Petitioner’s sentence on neither count exceeds
the statutory nmaxinmum of life inprisonnment. As a result, the

Petitioner’s sentence conplies with the demands on Apprendi .

Bl akel y does not apply to Petitioner’s case. Petitioner’s
j udgment and sentence becane final sone four years prior to the
Court’s decision in Blakely. Neither this Court nor the United
States Supreme Court has applied Blakely retroactively.?®

In Bl akely, Bl akely was convicted of second- degree

ki dnapping which is a class B felony. Blakely, 542 U S. at 299.

1'In fact, the United States Suprenme Court declined to answer the
question of whether Blakely applied retroactively in Burton v.
Stewart, 127 S. . 793 (2007).
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Washi ngton state |aw provided that a sentence for a class B
felony could not exceed ten years. See id.  However, other
provisions of state law further limted the sentencing range for
the specific offense of second-degree kidnapping with a firearm

to a standard range’ of 49 to 53 nonths.” Id. at 300. To
i npose a sentence above the standard range, the sentencing judge
had to find substantial and conpelling reasons supported by
findings of fact and conclusions of |aw See id. The United
States Suprene Court stated that “the statutory maxinmum for
Apprendi purposes is the maxi num sentence a judge may inpose
solely on the basis of the facts reflected in the jury verdict
or admitted by the defendant.” Id. at 303-04 (enmphasis in
original). Therefore, the Court concluded that “the relevant
‘statutory maxinumi is not the maxinmum sentence a judge nay
i npose after finding additional facts, but the maxi mum he may
i mpose wi thout any additional findings.” Id. Because the
Washi ngton statutes further |limted the sentencing range from
the 10 year nmaximum to the standard range of 49 to 53 nonths,

the Washington trial court’s “departure” sentence violated the

principles set forth in Apprendi. See id. at 305.

In nunerous federal <cases, the courts have held that
Bl akel y does not apply retroactively. For instance, in In re:

Anderson, 396 F.3d 1336 (11th Cir. 2005), the United States
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Court of Appeals for the Eleventh Circuit discussed the fact
that the Supreme Court “’has strongly inplied that Blakely is

not to be applied retroactively.” See also Enuchay v. Vasqguez,

213 Fed. Appx. 899 (11th Cr. 2007); Wsson v. U S. Penitentiary

Beaunont, TX 305 F.3d 343 (5th Gr. 2002); US. v. Price, 400

F.3d 844 (10th Cr. 2005). The Eleventh GCrcuit noted that the

Suprene Court issued its opinion in Schriro v. Sumerlin, 542

U S. 348 (2004) the sane day as its decision in Blakely. In

Schriro, the Court held that Ring v. Arizona, 536 U S. 584

(2002), which extended the application of Apprendi to the facts
that increased a sentence from life inprisonment to death, was
not to be applied retroactively to cases on collateral review.

See Schriro, 542 U. S. at 358. This Court has reached the sane

conclusion as the Schriro Court in Johnson v. State, 904 So. 2d

400 (Fla. 2005) and recently in Kearse v. State, 2007 Fla. LEXI S

1534 (Fl a. August 30, 2007).

I n anal yzi ng whet her Bl akely shoul d be given retroactive
application, the federal courts have applied the rule in Teague
v. Lane, 489 U. S. 288, 310 (1989). As a general rule, new rules
of crimnal procedure are not given retroactive effect and are
unavai l able for use in a collateral attack to a crimna

conviction. See Teague, 489 U S. at 316. However, the Suprene

Court has set forth an exception to this general rule when the
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new rul e represents a "watershed rule"” of crimnal procedure.
See id. Since the Court decided Teague, it has only cited its

deci sion regarding the right of counsel in Gdeon v. Wi nwight,

372 U.S. 335, 83 S. C. 792, 9 L. Ed. 2d 799 (1963), as being

such a watershed rule. See Fulcher v. Mtley, 444 F.3d 791,

816-817 (6th Cir. 20086).72
| n Teague, the Court found that the procedural rule nust be
"central to an accurate determ nation of innocence or guilt."”

Teague, 489 U. S. at 313. In Saffle v. Parks, 494 U S. 484, 495

(1990), the Court explained that a "watershed rule” is a rule
whi ch goes to the "fundanmental fairness and accuracy of the
crimnal proceeding.” In Schriro, 542 U S. at 352, the Court

expl ained that the fact that the procedural rule "is

2 The Suprene Court has even declined to apply new rules in
capital sentencing proceedings. See Gahamyv. Collins, 506
U S 461, 478 (1993) (reasoning that the denial of special jury
instructions on mtigation factors during the capital sentencing
phase did not "'seriously dimnish[] the likelihood of obtaining
an accurate determination' in [the defendant's] sentencing
proceeding."); ODell v. Netherland, 521 U S. 151, 167 (1997)
(refusing to grant retroactive application of a new rule
requiring trial courts to allow capital defendants to rebut
prosecutions' assertions of continued dangerousness as a factor
in death sentence consideration, when defendants woul d be
ineligible for parole under a life sentence); Beard v. Banks,
542 U.S. 406 (2004) (refusing to give retroactive effect to the
Court's new rule that invalidated a state practice of requiring
juries to disregard mtigating factors not found unani mously in
capital sentencing cases); and Schriro, 542 U S. (finding that
its newy announced rule requiring juries, and not judges, to
find aggravating circunstances necessary for inposition of the
death penalty was not a watershed rule).
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‘fundanental' in sonme abstract sense is not enough; the rule

must be one 'without which the |ikelihood of an accurate

conviction is seriously dimnished. (quoting Teague, 489 U.S.

at 313) (enphasis in original). Additionally, Teague provided
that a watershed rule nust “alter our understanding of the
bedrock procedural elenents' essential to the fairness of a
proceedi ng.” Teague, 489 U.S. at 311.

This Court discussed in Johnson, 904 So. 2d at 409, that it
was not bound by the holding in Teague in determ ning the
retroactivity of a decision. This Court stated

We incorporated Linkletter [v. Wal ker, 381 U S.
618 (1965)] into our own retroactivity analysis in
Witt v. State, 387 So. 2d [922 (Fla. 1980)] at

925. Wttt held that a change in the | aw does not
apply retroactively in Florida "unless the change:
(a) emanates fromthis Court or the United States
Suprene Court, (b) is constitutional in nature,
and (c) constitutes a devel opnent of fundanental
significance." [1d. at 931. W explained that a
"devel opnment of fundanental significance" is one
that "places beyond the authority of the state the
power to regulate certain conduct or inpose
certain penalties," or alternatively is "of
sufficient magnitude to necessitate retroactive
application as ascertained by the three-fold test
of Stovall [v. Denno, 388 U S. 293 (1967)] and
Linkletter." 1d. at 929. By permtting the
retroactive application of newrules only in these
limted circunstances, we "declared our adherence
tothe limted role for postconviction relief
proceedi ngs, even in death penalty cases."” 1d. at
927.

28



Id. at 408. Thus, this Court enployed a three part test to
determ ne whether the decision required retroactive application,
t hat bei ng

(a) the purpose to be served by the rule, (b) the

extent of reliance on the prior rule, and (c) the

effect that retroactive application of the new

rul e woul d have on the adm nistration of justice.
Id. at 4009. Under that standard, this Court determ ned that
Ring was not retroactive. See id. at 412. This Court found
that the rule changed in Ring was procedural and did not change
the conduct or class of persons to be punished. See id. at 410.
This Court further found that the old rule had been relied on
“imeasurably.” See id. Finally, this Court determ ned that
hundreds of cases could require a new penalty phase, and the
task of reviewing the cases to nake the determ nation of whether
such reconsideration was necessary would be a burdensone task.
See id. at 411.

Likewwse in this case, the class of persons and conduct
sought to be punished is unchanged by the decision in Blakely.
Additionally, the courts had prior to the change in Florida's
sentencing structure long relied on the nethodology utilized in
this case. The trial judge has long deternmined the factors for
departure. Finally, the application of Blakely retroactively

would result in the review of not just hundreds of cases as

di scussed in Johnson, but rather thousands of cases. As a
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result, this Court should find Blakely, like R ng, does not
warrant retroactive application.
Harm ess Error Anal ysis

In Galindez v. State, 955 So. 2d 517 (Fla. 2007), this

Court declined to address the nerits of the claimpresented,

i.e., whether the holdings of Apprendi and Bl akely apply in

resentencings, and instead affirmed finding that any failure to
apply Apprendi and Bl akely was harm ess error. This Court,
assum ng that Apprendi applied, considered the question of
whet her the failure to have the jury nake the victiminjury
finding contributed to the conviction or sentence; i.e., whether
the record denonstrated beyond a reasonabl e doubt that a
rational jury would have found penetration.

Thi s Court concl uded:

At trial the young victim then pregnant by

Gal indez, testified that she and Galindez engaged
in sexual intercourse on nultiple occasions over a
period of several nonths. Galindez's confession
confirmng these facts, including his adm ssion
that they repeatedly had sexual intercourse, was
admitted at trial. Finally, Galindez's defense at
trial was that the twelve-year-old victim
consented. Thus, Galindez did not dispute the
facts of the sexual relationship at trial, and he
did not contest them at resentencing, either.

In Iight of the clear and uncontested record

evi dence of penetration regarding Count I, we hold
that no reasonable jury would have returned a
verdict finding there was no penetration. See
Neder [v. United States], 527 U. S [1, 19 (1999)]
("[Where a defendant did not, and apparently
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could not, bring forth facts contesting the
omtted el enent, answering the question whether
the jury verdict would have been the same absent
the error does not fundanentally underm ne the
pur poses of the jury trial guarantee.").
Accordingly, we find the error in this case
har mM ess beyond a reasonabl e doubt.

Gal i ndez, 955 So. 2d at 524.

In this case, the trial court departed based upon Section
921.0016(3)(l), Fla. Stat. (1995, which provides in pertinent
part:

(3) Aggravating circunstances under which a
departure fromthe sentencing guidelines is
reasonably justified include, but are not |imted
to:

(b) The offense was one of violence and was
committed in a manner that was especially heinous,
atroci ous, or cruel

(I') The victimsuffered extraordi nary physi cal
or enotional trauma or pernmanent physical injury,
or was treated with particular cruelty.

(p) The defendant is not amenable to
rehabilitation or supervision, as evidenced by an
escal ating pattern of crimnal conduct as
described in s. 921.001(8).

In this case, the trial court departed fromthe guidelines
because it found that, (1) the Defendant’s crim nal conduct
denonstrated an increasing pattern of violence (agreeing with

the State's argunment);® (2) Ms. Harvey suffered extraordinary

enotional trauma; (3) the crinme was especially heinous,

3 Appellant adnitted his prior history as set forth in the pre-
sentence investigation was substantially correct. (ST 5).
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atrocious and cruel; (4) Ms. Harvey was free fromany fault and
avirgin; (5 M. Harvey had been placed in great fear for her
life; (6) Ms. Harvey was led to believe that Ms. O ark had been
killed; and (7) Ms. Harvey suffered extrenme nental anguish in
addition to physical trauma. (ST 21-24).

The twenty-one (21) year old victim M. Stephanie Harvey
(“Ms. Harvey”), testified in 1995 she was attending Florida
State University and pursuing a Bachelor of Arts najor in the
School of Theater. M. Harvey was al so working to put herself
t hrough school. (TTIV 449, 452). M. Harvey had been awarded
several schol arships, a theater and university schol arship, as
wel | as an academ c schol arship. (TTIV 452). After the rape,
Ms. Harvey left the University and went to Atlanta. (TTIV 449).
Ms. Harvey never obtained her degree. (TTIV 449).

While in school, Ms. Harvey shared an apartnment with
Allison Cark (“Ms. Cark”) and Jessica Pillnore (“Ms.
Pillmore”). Both Ms. Clark and Ms. Pillnore were friends. (R
V, pg. 450-451). M. Harvey had been living in Tall ahassee for
approxi mately four nonths before the attack. (TTIV 451).

When Ms. Harvey |eft the house to go to work on the day of
t he attack, she saw both her roonmates sleeping. (TTIV 453).

Ms. Harvey was famliar with her roommates’ schedul es and she
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knew that they would be at home nore or less during the entire
day. (TTIV 453-454).

After Ms. Harvey returned fromwork, the Defendant attacked
her. Throughout the tine that the Defendant pushed and dragged
Ms. Harvey fromroomto-roomin her apartnent, the Defendant
threatened to kill Ms. Harvey. Ms. Harvey believed the
Def endant and was in fear for her life. (TTIV 474-475). The
Def endant’ s knife pressing down “very hard” on the side of M.
Harvey’'s neck the entire tinme that the Defendant was draggi ng
and raping her. (TTIV 504). The Defendant raped Ms. Harvey
from behind. The Defendant forced Ms. Harvey to kneel in front
of the sofa after pulling down both her shorts and underwear.
Next, when unable to rape her, the Defendant pushed Ms. Harvey
down onto the floor, with her face pressing against the carpet,
and began raping her again. (TTIV 476-477). After raping Ms.
Harvey, the Defendant dragged her through the apartnment, placed
her in a closet, closed the door and again threatened to kil
her. M. Harvey was nude fromthe wai st dowmn. M. Harvey
remained in the closet because she wanted to live. (TTIV 481).

While in the closet, Ms. Harvey was concerned about her
roommate Ms. Clark. (TTIV 482). The Defendant had told her that
he “[ had] already got her [Ms. Cark], don’'t think about her.”

(TTIV 482). Throughout the entire ordeal, M. Harvey was under
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the i nmpression that the Defendant had harnmed Ms. dark. (TTIV
482). Ms. Harvey believed that if the Defendant had harnmed Ms.
Cl ark, he would harmher as well. (TTIV 482). Wile M. Harvey
was in the closet, she could hear the Defendant wal ki ng around
the apartnent and talking. (TTIV 482). At sone point, the
Def endant left, but Ms. Harvey remained in the closet because
she was scared. Ms. Harvey remained in the closet until she
heard Ms. Clark’s voice. (TTIV 483).

Ms. Harvey testified that she no |longer feels secure in her
own hone. (TTIV 486). M. Harvey testified that nmany things
ended for her on the day of the attack and rape. M. Harvey
nmove out of her apartnment. M. Harvey term nated her education
and was forced to | eave Tal |l ahassee. Ms. Harvey no | onger was a
virgin. (TTIV 491). M. Harvey continued having pani c attacks
for a year and a half after the attack. (TTIV 492). At trial,
al nrost two (2) years after the attack, Ms. Harvey still had
scars fromthe rug burns on her hands. (TTIV 507). The victim
testified that as a result of the attack her vagi nal area bl ed.
The Defendant told her she was bl eeding and Ms. Harvey assuned
that the Defendant wi ped Ms. Harvey' s blood with the towel.
(TTIV 510).

Ms. Harvey testified at the sentencing hearing that the

Def endant’s crimnal acts agai nst her have “changed [her] life
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forever.” M. Harvey also testified that the last two (2) years
had been very “long” and “hard” not just for her but for
everyone that knows her and is involved in her life. (ST 19).
Based upon the testinony heard by the jury at trial, there
is no reasonabl e doubt that the jury would have found that the
victimsuffered extraordi nary physical and enotional trauma and
that the Petitioner commtted the crinmes in this case in a
manner that was especially heinous, atrocious or cruel. As a
result, any error in this case is harm ess beyond and to the

excl usi on of any reasonabl e doubt.

CONCLUSI ON

Based on the foregoing, the State respectfully submts the
decision of the District Court of Appeal reported at 949 So. 2d

1169 shoul d be approved.
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